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JUDICIAL EVIDENCE. 

BOOK V OF CIRCUMSTANTIAL FVIDENCE. 


, ('IIAPTER L 

ciRcrM^T\Mi\r 1 \ini \( r, wiivi — now 
1) UtoM DlKl < 1 1 \ HM N( h. 

Tni^ y»ook lici'i loi its f '‘u ('jini^tantial 

JJ\ nh*nci» 

III rcliition to till**, In all ntliiT ol)|f*i*t'i 
within tlio riHup.is^ ot \\ oi k, it'^ Im^iiii'Ns 
and aim i^^ to bi nii^ to \ \r\\ t hr ri»ui -r \\ hii Ii, 
it Is ‘•iippo'‘i.*<l, outcht to b«‘ takrii b\ tin* b’tri'^- 
latoi and tlic xmlt^e 

Hv the h L'‘i''latoi , the result will la*, that, 
under this liead, in tlie w.iv ol let^iihition, 
\erv little oni^ht to he done done, \ / in 
such soit to eoeiei*, in the \va\ ot obhei- 
tion I positive Ol in‘ir.ili\e, 1 tin* will <ind cmiii- 
din t ot t In* 1udL;(* 

What remains iv, lij apposifr in'«t i iietion 
to hold up to \ n*\\ ^in h eonsidei ations pi o- 
iiii-^e to he <it use, in tlie <*ll.Uhetei ol lij^dif*-, 
to the* iindei'^tandim' ot tlii judirt* 

To the exercise ot tliK-tirtJeyoij, powei 
(politieal power! not heiiii; Tn'er^'a! — if is'^ 
capable, iiidcLd, ot heimt e\er<*i'‘e(l "j\ the h*- 
gislator, hut so is It ol heini; e\ei<’i-'ed h\ an\- 
liodj e*lst» AddM*^'^(*d more immediate I\ lo 
the* let^islatoi, .is (he tount.iin ot .ill .mtln»ri( \ , 
tilt* iiidti^t* Is tin* prison in whose eondint, it 
the instruetions heie e*nde i\ouri'<l to lie iriven 
aie de*-*tined lei h.i\e anj intiue*ne*e, their in- 
fluenee will he* more direetlv diseeinihle In- 
8triie*tions io tlie ley:islator, thev are, at tlie 
same tune, iiistruetioiis ds j)om the lej^islator 
to the pid^^e 

Lhider the denomination either of nreutn^ 
sto/itial or of direct^ e'vervthinp to which the 
denomination ot evidence is applicable btands 
included. 

When all the evidence ib of tliat sort wdnch 
is termed direct, no part ot it of the nature of 
circumstantial, the case is such as aifoids not 
room loi any special inference — fur any other 
intereiice thai^ that peneral one, by which, 
froiirthe discourse by which the existence of 
Vof. VI 1. 


this or that f.ict asserted, the existence of 

th. it tact is infeiii'd, and ci(*dited. 

When 4 ‘\idiin(* ot (In* (*ii(*umsrantinl kind 
pri*-»enl-i itsrlt, and i‘ithei no e\idence at all 
ot till* direi t kind, <>1 nom* tluit is of itself 
siillii lent without tlu* aul ot the I'lrciimstan- 

ti. il rv idi in e , iiiiveij «'in In'asc, luiei ein*e — 
sprci.il iiifen nc(* — i^^ nn’es-ai j Ot some one 
t.ict .It 1 ( a-^t ii.ill It t«»i this pm po-*(‘ the prin- 
4 ipalTn I 1 the i \isl 4 ‘U 4 * 4 *, wilh oi without the 
aul ot diiift r\nl(uice appl\in^ immediately 
to that same piim^ipal tact, is iiit 4 *ne(i, \i/ 
tiom the exist* m«*, as established hj dne 4 t 
i*\i 4 iene*», 4 )t si>me iilhei t.u t , or timie com- 

, rnonlv tiom s*hiu* 4‘lustei 4»f 4>thei tacts, call 
llicm, toi this pMipos*, ! vnlintiant f.uts 
I fii 4*\4'i\ 4*as4*, tlu'ieloie, 4»t 4-u cumsianl ial 
4 *M<!«*nee, till 14* are .ilwa\s at least tw*) tacts 
to 1 k* 4 *>nsi4h'i4*d — I xhi* Ui* turn pi idmndum^ 

* <»' sar,*'l4i**'te/*A3^/*4jj^^r/ t — the t.i**t tin* i*x- 
isteint* ot ^iii li Is prop4)sed to 

' lii* pi*)\* d ta(T|[w id^fceu to — the fact 

*Nvhicli»u^h4i,suhji’Ct otpio4)t •— lire 
I jntdmns — the e\ ultTirtlaryiWfr:: — (he tact trorn 
I tin* exist em*4* ot which that ot the Juituin 

■ pt ithtimlum is iiiteired 

'• The pi 1114*1 pal tact is in its nature siiscep- 
I tilde ot tW 4 ) main dist inetuuis it inav lie — 

■ it 4 *annot hut he — eilhei ot a ph^sual or of a 
[ jtsf/t fitifutjfrtil nature It it he a simple one, 

It caurmt he ot both naTur 4 »s at once if it 
' HH'lude hotli, it must tie distinRinslied by the 
name ot a I’ornplex 4 ir (ompound fact, tor iii 

■ piacfi**e, its piopeitiis will in this case be 
I t 4 )und to be ditleient tiom wdiut they are in 
, the other 

i This same distinction is alike applicable, in 
[ everv inhtan4*e, to the evidentiiry tact; and 
j the oi*casions tor ap]dyin^ it to that latter ob- 
j ject will oc<*iir as treqiieritly as the occasions 
tor applyin^^ it t4) tlie other. 

The ^ame fact which, with lelation to one 
fact, bears the i elation ot a principal fact, 
will, with relation to another (or even the 

A 



t RATIONALE OF JUDICIAL EVIDENCE. [Book V. 


•ama) baar tba relation of an evidentiary 

In ibia wny, a chain of facts, of any lenfi^h. 
tnay be easily conceived, and chains of diire< 
rent lengths will be frequently exemplified 
each such linh being, at the same tune, with 
reference to a preceding link, a principal fact, 
and with reference to a succeeding one, an 
evidentiary fact * 

In a chain of this sort, it becomes necessary 
to dihtingiiisii the several precedeiitml or m- 
trodiictorv tacts (principal and evidentiary) 
from the ultimate priricipul fact '1 he ulti- 
mate principal fact occupies that station only 
it is the very tact sought it is not viewed 
for the purpose of inducing a persuii'-ioti of 
the existence or non-existence of any other 
fact 

In all criminal cases, this fact is a complex 
fact; and in such case complex, an to include 
in its composition divers ps\obulogical facts, 
together with at least one fact of the physical 
kind, affirmative or ni'ga*i\e 

In the case of direct evidence, the distinc- 
tion between the piinoipal fact add the evi- 
dentiary fiict IS alike aiiplicalile, and the union 
of the two alike indispensable, as in the case 
of circumstantial evidence Ilut in the case 
ot direct evidence, the evidentiary fact is 
throughout of an uniform desciiption It con- 
sists in the existence of a person appearing 
in the character of a depusi^ig witness, and, 
ip the way of discoiiise, asserting the exist- 
ence of the principal factrn quc'^tlon, on the 
ground of Its having, in some way or other, 
come within the cognizance of Lis perceptive 
faculties, t 

If, in order to make up a complete collec- 
tion of the tacts, the proof of vvhii h is neres- 
•ary to wflbrd a ground ter the decision vii 

S iestioo, there if nonqgd o^^riuu g any con- 
usioii— df dravVuig any imerencc — of Ue- 
doeiog the persuasion of the existence of any 
one fact firom the existence of any other fiict 
in a word, ftom any other souiee than the 
direct assertion of a deposing witness, speak- 
ing in the character of a percipient witness, — 

* Just BO IS it in the case of a chain of causa- 
lly. a ^ain of causes and effects Indeed, every 
ebam of causality is a rhain of evidence Every 
iflfhet is evldentiaiy of its causes : every cause, 
li avldenea».ia evidentiary —of its effects 

This ia alike true m tne case of hearsay cvi- 
denca (<ff which hereafter) as in that of the evi. 
donee of dnimmediate witness; only that, in the 
epee of hetesay evidence, the fa^t. the existence 
m which la asserted by uie so dfi^ing witness, 
le-Mnot the fhet sought, not the ultimate pnn- 
fhet— but only a fact supposed to be con- 
nceiM with It I the fact of his having heard, or 
eRwririee ppteeived, a fact evidentiary with re- 
latldn to it t via. aatatement given by some other 
pstsen In leUtion to such principal fact Here 
we two er nueie articles of eviuence oombined 
tegetlwet the enejudteiaUy exhibited, the other 
exuagadicMdlv t but both of them belong alike 
tethellsed'tiMiieeteTidenca. < 


in that case, the proof consists wholly of di- 
rect evidence , and nothing that comes under 
the notion of circumstantial evidence forms 
any part of it 

But so long as the body of proof, to make 
it complete, stands in need of any inference 
(tHougb it be but a single inference, and that 
eves so close and necessary a one,) m so far 
an article of circum'>tantiai evidence forms a 
iieces'dri past of it. 

In a I'ose regarded as criminal, the body 
of evideiue (unius*. it consist of confessoiial 
evidence) cannut, if complete, be composed 
solely of direct evfeence how satisfactoiy 
soever, Jt cannot but include a mixture of 
Vneiniistantial evidence For, to constitute 
a criminal art, one or more fact’s of the psy- 
chological kind are indispensably requisite 
in mo'it instances, the sentiment of cont>noui~ 
ness, with relation to the cMstcnoe of divers 
extei 101 facts , /ii all emses, inlenUunalt*ti, viz 
the intention of bringing a'loiit the obnoxious 
event, oi at least of doing the physical act 
by vvliu'h It is produced or endeavoured tez 
be pro»\u‘ecl if 

To coiiifilete the body of evidence neces- 
sary to the proof of a criminal act, proof of 
psychological facts (one or more) is indis- 
petvtablc but unless by the individual him- 
self whose mind is the scene of them, no fact 
of the psvcholo.ical kind cam be proved by 
any direct testimonial evidence Why i — 
llecause, unless stated hy the individual him- 
self .n whose mind the tact is considered as 
having place, the existence of any such psy- 
cliolog’cvl fact cun only be matter of infe- 
rence hat passes or has passed in my own 
inind,^ I know by my own internal conscioiis- 
ncs’*, and without any infereiue i o-ii i iniiig 
what passes 1)r has passed in the mind of 
I'ftuii., I cannot "know hut by one or other 
of two means; viz either from what be him- 
self declares (so fat as 1 credit what he says,) 
or from fhe emser various I have had the op- 
portunity of making on the subject of his 
exterior deportment 

In legard to a complex act of this class 
(the class of ernmnal offences,) direct testi- 
monv, therefore, eoiisistingof extraneous tes- 
^^imony alone, cannot but be incompetent, or, 
at any rate, if a body of extraneous evidence 
be in itself complete, and (in its effects on 
the mind of the judge) satisfactory and per- 
suasive, it will be so in part only, m the 
character of direct evidence , as to the other 
I part (viz in so tar as any &ct8 of the psy- 
I chologienl class arc proved bv it,) in the cha- 
racter of circumstantial evidence 

In rega^ to the existence of facts consi- 

X If the forbidden act be tff the negative cask 
It comes to the same thing ; only — instead or 
the exislencw of the intention i* question — the 
psyehoiogieal fact In quesuon, the psydiolPgtcal 
tact necessary to the compooitioD of die cruno, 
consists in the nonrexwtence of it. 
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Ch. 1.] CIRCUMSTANTIAL-DISTINGUISHED FROM DIRECT. 


dered in the character of principal facta, it ia 
no uncommon caae for the persuasion to be 
indicated, and to find credence, and that with 
reason, on the ground of circuni''tantiul evi- 
dence alone, without the aid of any direct 
evidence. Rut it is seldom indeed that the 
body of evidence adduced in proof of an^ 
such principal fact, would, upon exainina'ioii, 
be found to consist puielv of direct evidence, 
unaccoinpanied by any admixture of circiitn- 
stantial evidence 

Till? 18 so true, that, of a body of evidence 
(say the testimonial evnlence of an individual 
deposing in the character of one vvlio was ..t 
the time in question a percipient vv’ncss of 
the matter ot fact in question^ — ot ft bo<l> 
of evidence, delivered in the character ot a 
bod\ of direct evidence, — itisver\ rareth.it, 
upon examination, the vv liole would he found 
to coii'-ist ot diieet, vvitlioiit anj adinixtiiic 
ot eiicvni't.inti.il, t vidiuiee Simple poicep- 
tion i^i the operation ot sen«e , intercmeis 
the op'U.ition ot the ludirnient Rut, In the 
rUlost constaiitlv in exerei-^e ot all the "eii-'Cs, 
VIZ so//</. It Is seldom tliat iin\ heliet of anv 
matter of fact is produced, but tliut tlic judg- 
ment has heen more or le^s at woik in tlic 
production ot it * 

Tlie evidence afFoided hv am givtui r^ias, 
of tcstimonv is either liirecf oi ciicmii'-tnn- 
tial, HC. ordifig to the relation it beais to the 
fact to which It Is consideiid a-, applving 
It is (hrc( t, in rc'pcet of am and evci j f.ict 
expressli nairated liv it, and, in paiti.idai, 
every tai't of wliicli the ’ itiies-. re, rc-cnts 
bim-^clt as li.iving liceii a pcrcqncnt ’ itncss 
It 13 cireiiiiistantial, in resfiei t ot any and 
every tact not tiiiis cvpresxly n united In it, 
in partKMilar, cvciv fact ot whicli tlic witnc-s 
docs nut rcprc'Cnt liiin-elt as fiavimr lu*cn a 
pcicipicnt w itne»s, nd t he existence ot w hn h, 
therefore, is mattei ot inference, la ii.g left 
to he concluded from iK suppo-ed conncMon 
with the t.u’fs >.poken to In the lesiimoii) in 
its eh.iiucter ot direct « vuleiue 

Th“ testimony ot a witness o[u*rates as 
on eiimstantial evidence, not onlv in rcirard 
to all f.icts which, not having been actiiallv 1 
perceived bv him, are bv him interred from 
facts which he has peiceived, — liis te'-timom 
(or at least the fact of his giving utterance 
to hiicli testimony) ma> operate further in 
the character ot circumstantial evidence, in 
regard to facts which have neither heen per- 
ceived nor iTiferrid by him, but vvhu’h are 
inferred bj the judije, from the fact of bis 
having uttered the testimony In this case, 
the tvideiitiarv fact is not the testimony it- 
«elf, but the delivery of it by the witness. 

Ill the character of direct evidence, the 
truth of any decision grounded on the testi- 
mony, will depend altogether upon the truth 
—the logical truth, the ver ity — of the te»- 

* See Berkeley^ Essay towards a new Theory 
of Visibn. ' 


timony. If the facts are (whether knowingly 
or not knowingly) misrepresented by it, the 
decision will, in so far as the question of fact 
IS concerned, be erroneous. In the character 
of circumstantial evidence, the truth of the 
decision w'lll not depend upon the truth of 
the testimony it will depend upon the truth, 
the justness, of the uiteroncegiouiided on it) 
on the strength, the real strength of the eon- 
nexioii between the taet assumed (viz. the 
fact of the utterance of a mass of testimony, 
issertive of the fact purporting to be asserted 
by it,; and the fact interred from that same 
ji'Miiined tact If tliv infereneo grounded on 
the testimony be a jiist inferent'c, the deci« 
sum giounded on that infeienoe may be ajust 
deeixion, iilthoiigh the testimony which it has 
iliiis taken foi its gioiiiid be talse A man 
'ii'pi-etcd ot a nitiider la interiogated on the 
-u’qeet of it by ajiulee if, being guilty, he 
(onhssea the fai't (including the suvetul cir- 
( iim-fiuices nece«3iiry to fix it upon himself 
Hs ihc author ot it, and iii the oliaractcr of a 
(rime,) tfieie is no demand for iiifeience — 
the testimony ainouiita to a full confession, 
and ojieiiites puiely in the character of direct 
evulcme — if, being guilty, he does not con- 
fess the tact I he being at the same time 
[itcssmf with the strings ot questions which 
a man, acting mi the occMision with an ordinary 
degicc ot /e il, piolntv, and intelligence, in 
the (‘haiai ter o''. .i tudge, will not fail to ply 
him with.) the tc'-limmiy thus extracted wi)l 
almo-t always, oi athei nceessniily (in so far 
as licfiiiin the inti cm hmeiits of non-respoii- 
sum, oi Its eqiiivalmit, evasive respoiision) 
(ontain a nnxture of tiiitli and falsehood. 
Now It Is, th.it thu testimony — not iieing, 
in ii'spcct of siu h pint of it as i.s true, full 
(..lotigh to opi rate ot itself with a conclusive 
l.iicc in the ch.i' cter ot direct evnlence — is 
consult I'd , as )t were.) and made to operate 
f'lrtliiT, in tlic cliaractci ot circiiniKtantitil 
evidence, in which ehaiactei it maybe full 
enough to opciatc, and even coitclubively ; 
airoKiing full satisfaction — generating a full 
P< I siiasiDii, — although, in the character of 
I diiect evnlence, it was (hdicicnt 

Rut on this occ.'ibioii, such parts of thfi 
testimony ab are faUe, may (in so far as they 
aie undci stood to lie false) contribute in sup- 
poit ot the eoiiclubion, just as much as the 
t.u’tt* that are tnie. For, not only when the 
whole narrative is viewed together, in a ge- 
neral point ot view, falsehood is, to the ap- 
prehension of every rational mind, a strong 
iinlicatiori and ayinptom of delinquency — of 
whatever modification of delinquency the de- 
fendant on the occasion in question happens 
to be suspected of, — but, in respect of the 
details of the transaction, this or that par- 
ticular falsehood (an assertion representing 
this or that fact aa existing at the time asid 
place in question, which did not exist at that 
*ime and place, or representing as not existing 
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at the time and pUfe in question a fact which, 
at that time and place, did exist) will afford 
an inference (and that frequently a conclusive 
and perfectly satisfactory one) establishing 
this or that particular truth — the existence 
of this or that fact which then and there did 
exist, or the non-exiptence of this or that 
fact which then and there did not exist 

From the foregoing elucidations, the de- 
finition of an article of circumstantial, as dis- 
tinguished from an article of direct evidence, 
may be deduced as follows , viz — 

The principal fact being given, and being 
the same in both cases, the evidentiary fact, 
constituting the article of evidence — if it be 
of the nature of direct evidence (having for 
its source a person, to wit, a single peison, 
and no more) — consists of an averment, state- 
ment, assertion, narration (all these mean the 
same thing,) made by that person, averring 
that, at a specified time and place, the prin- 
cipal fact in question came within the cog- 
nizance of his senses: such assertion being 
expressed either by woids spoken, or by 
written discourse, or even by gestures (or 
modifications of deportment,) if such gestures 
were intended to convey an assertion to the 
effect in qiiesition, instead of its being con- 
veyed by words 

In the same ease (as above,) the eviden- 
tiary fact 111 question, if it be of the nature 
of circumstantial evidence, rtlay consist either 
of tome physical fact, from a real source, or 
(if from a personal source) a psychological 
fact}* such psychological fact having neces- 
sarily for Its index, some physical fact, issuing) 
from the same personal source 


CHAPTER II • 

OF FROBABII IZINO, DISPIkWaBII IZING, A\D 
INFIRMAnVl!. I ACTS — FXAMPLISOF PRIN- 
CIPAL FACTS, WITH THE CORRESPONDING 
EVIDENTIARY FACTS — IMPROBABILI I Y AND 
IMPOSSIBILITY, HOW DISTINGUISHED FROM 
THE OTHER KINDS OF CIRCUMSTANTIAL 
EVIDENCE 

When, of any principal fact in question, the 
existence is indicated by direct evidence (iio 
objection presenting itself to the trustworthi- 
ness of the deponent by whom the existence 
it is asserted,) it is said to he proved, and 
fisr the proof of every such fact iiy evidence 
of this description, a simple assertion, made 
hr any one such person in the character of a 

JL. fi 

* Considered in respect of its source, all evi- 
flows either from persons or from things ; 
-M.aU evtdwtiary facts, as well as all principal 
fiuMSy aee affbidM ei Aer bv persona or by things 
Considoed in its nature, all psychological evi- 
dence cannot come under any other denomination 
than that oijpereonai evidence. 

The deicnpdon of real evidence— of physical 
fkets. whether eonsideted as urtncipal or as ew- 


deponent, is frequently (under English law 
at any rate) regarded as sufficient. The per- 
suasion generated by it in the mind of the 
judge IS of sufficient strength to give birth 
to a deci'.ion on his part ; together with such 
acts of power, to which, on the occasion in 
question, a decision to the effect in question 
IS iiathe habit of giving birth 

When, of the existence of the principal 
fact in question, no other indication presents 
itscit than what is afforded by circumstantial 
evidence, it is seldom, very seldom, that by 
any single article of evidence of that desciip- 
tlbn the fact is consiuei ed as being proue</ it 
IS seldoqi that by any one such article, stand- 
%g by itself, a persuasion strong enough to 
constitute a gi oiind for action is constituted 
in the mind ot the judge 

By some greater number of such lots of 
circumstantial evidence, taken togethei, the 
fact may be said to be proved Ot th# pro~ 
bative fort e ot any one ot them, taken by it- 
self, the utmost that can be said is, that by 
means ot it the fact is probabilued — ren-, 
dered, in a gi eater or less degtee, probable 
As thcie Bie faets — evidentiary facts — 
by the foiee ot which, a tact, eonsideted in 
the chatacter of a principal tact, is probabi- 
hzed, — so it will generally happen that there 
are others by whiih the same tact may be 
ditprobalnltzed — the existence ot it rendered 
more or less improbable 

When a principal fact is thus probahihzed, 
it 13 fly the probative force of the evidentiary 
fact by the sti^ngth ot the inference by 
winch/' the existence of the evidentiary fact 
being affirmed, the existence of the principal 
fact erred A fllct being, in the cbaiacter 
ot^n evidenl^ary fact, deposed to and con- 
sidered as pioved, and the piincipal fact in 
qilostion consuleicd ns lK‘iiig thereby, in a 
certain degree, probabilized, — it will often 
happen, that, by the hare consideration ot 
some otlftr fact, which is not proved, nor so 
much as attempted to be proved, the prin- 
cipal fact will be considered as being, in a 
greater or less degree, disprobabiltzed W by * 
Because, if the existence of this disproba- 
bilizing fact be supposed (it being itself, in 
•4be case in question, not impossible, ) it wnll 
therefore be seen that, notwithstanding the 
existence ot a probabilizing fact, the exist- 
ence of tbe principal fact is not in so high a 
degree probable, as it would be if the exist- 
ence ot the disprobabilizmg fact were im- 
possible 


dentiary — is not alike narrow Penons, being 
composed cf matter as well as spirit, having their 
physical properties as well as their psychological 
properties, belong, in virtue and to the extent of 
their physical pro^rties, to tbe class of things. 
Hence, real physical evidence may flow alike 
from a personal as from a real source : personal 
evidence cannot flow tinm tiby but a personal 
source. M 


Cii. II.3 CIRCUMSTANTIAL— 

Speaking with reference to the probabi- 
lizing fact in question, — any such dispioba- 
biliztng fact, thus contributing to treuAen, to 
render infirm^ the probative force of the pro- 
babilizing fact, ma} be termed an infirmattve 
fact. 

There are few, if any, probabiluing facts, 
in relation to \ihich, one or more (comm*nl>, 
if not constantly, more than one > inhimative 
facts would not, in case of^ an adequately di- 
ligent sorutinj, be found. 

If, in one fioint ot view, it be of import- 
ance that — 111 relation to all facts whnli, 
with reference to any ol*those pimcipal facts 
on the credit ot which a man’s station in so- 
ciety is disposed of, are wotit to he coiisiderei? 
in the chuiactei ot piobahilizmg facts — the 
probative force should he peicencdand light- 
ly estimated , — in anothei point of \ieyy, it 
is a matter of correspondent importance that 
the s^eral tacts, beai ing upon such proha- 
bilizii^ facts in the cliaracter ot iniiriiiatiye 
facts, should also he peiccued as capable ot 
, caving [dace, and the probative toice ot them 
respectively, he rightly e-timatid 

Among the tacts wliicli will he brought to 
view in the character of piincipal t.icfs, is 
(itUnfj'H'nn/ Among the facts which will he 
brought to view lu the cl. ai act ei ot evideu- 
ti.iry tacts, aie various facts, the iiatuie ot 
which (supposing them jiiovediis toopoiate, 
with relation to any priuci|ial tact ot tliat de- 
sciiption, in the charactei ot circuiustanti.il 
evidence. Among the tacts which w1:ll be 
brought to view' in the ch.* actor ot inlirma- 
tive, and theieln ot dispiolmhilizinm. tacts, 
are vaiious tacts, the torce ot which applies 
itselt to divers of the t.icfs just mciitiy^ied in 
the character ot prohabilizing l^cts, opeiat;ng 
in that charactei with relation to dtlinquenc} 

In the instance ft a tact ot eithei de-ci’ip- 
tion, supposing it eithei unseen, or the proba- 
tive or disjuohative toice of it iiudci valued, 
the effect of such oversight or eii< 1 \ ui.ij be 
fatal, with reteicnee to one or othei ot tlie 
direct ends ot justice. It the tact oveilooked 
be a probahihziug f.ict, in relation to delin- 
quency, — a wrongdoer mav escape the bur- 
then of punishment or satist.iction to which 
it w<is the intention ot the law to suhjec^i 
him. it it be, in 1 elation to arij such proha- 
bilizing fact, an infiimative tact, — an indivi- 
dual who 18 not a w rongdocr mav be subjected 
to punisbment or the burthen of satisfaction 
as if he w'ere. 

In the case of delinquency, as in the case 
of a principal fact of any other description, 
the probabtlizintj facts in question (be it 
observed) arc, bv the supposition^ not only 
brought to view, but proved; so that, in re- 
gard to these, all that, for the instruction of 
the judge, can be done by human industry, 
is to give wbat little instruction can be given 
in relation to their respective degrees of pro- 
bative force. But, of any rep||rd paid to any 


EVIDENTIARY FACTS. 5 

of the infirmattve facts that respectively apply 
to these several prohabilizing facts, the nature 
of the case affords no such certainty : it ill 
this iiibtance, therefore, that the need of in- 
struction is the greatest : it is by bringing to 
view the facts of this description, that, by 
hands unclothed with^uthonty, the greatest 
service may he rendered to justice under the 
head of circumstantial evidence. 

Overlooked they aie in many instances not 
unapt to be. Accordingly, in the instance of 
one ot the most illustnous luminaries of Eng- 
lish l.iw, an example will he seen,* in which, 
tor want ot due notice taken of the infirmattve 
facts that bore upon the case, delinquency of 
the deepest dve (viz. muider) was considered 
as certain, in circumstances in which, regard 
being [laid to those inlirinative facts, it will 
perhaps, to a discerning eve, appear not more 
[iioiiahle than innocence , at any rate, not to 
a siifbcient degiee [irobahle, to afford a just 
giound for a judgment ot conviction "I* 

'I'o exhibit evei V fact capable of being con- 
sidered in the clidiaeter ot a principal fact, 
together with every tact capable of being, 
with reference to It, considered 111 the cha- 
lacter ot an evidentiary (t e. either a proha- 
bilizing or a dis|>ioliahilizmg) tact,- — and, 
moieov’ei, eveiy fact capable of being con- 
sidered (With reterence to such evidentiary 
fact) in the clmiucter of an infirmative Tact, 
— would he to tfxhaust the stores, not only 
ot luii-pi udence, but of everything else that 
ha-5 ever home thL^mime of science. 

Foi the [luiposeot tlie [uesent Occasion, a 
/^election must theicfore necessarily be made, 
and tliN even among the cases liable to call 
lor de< ision at the hands of judicature, for, 
in one way or otliei, to w'hatever branch of 
science It belongs, there is scarce an imagin- 
able fact to wliiijft It maj not happen to he 

• Vide infra, Ch.ip. XVI. § 2 . 

-f- In speaking of evidentiary facts as having 
the cftcct of prohabilizing the correspondent prin- 
(i]>al facts, some notice cannot but be taken of 
the op])osite effect, ditprobabihxatton. But, 
owing to the structure of language, in virtue of 
which, by so simple an expedient as the addition 
ot a short particle (a particle expressive of nega- 
tion,) the same expression may throughout be 
employtd to ilesignate facts and other objects of 
a directly opjiositc nature, — there will belittle 
need for considering the probative force (the rf»s- 
probalive force it will here be to be held; in this 
latter point of view. To probabiUze any given 
fact will be the same thing as to disprobsbilize 
Its o}ipositc : to probabilize delinquency will be 
to disprohabili/f innocence ; to probabilize inno- 
cence will be to disprobabilize guilt. 

But according as, in either instance (in the in- 
stance either of the principal fact or the eviden- 
tiary fact,) the fact, to the designation of which 
the expression in question is applied, is of the 
positive cast or the negative cast (expressive of 
motion, or not,) such a word as the word proba^ 
bihze,, or such a one as the word duprobalnHze^ 
will be the most directly and pnqierly adepttia 
toithe nature of the case. 



6 


RATIONALE OP JUDICIAL EVIDENCE. [Book V. 


an dijeet of r^afrch, for the purpose of a 
declaim Sought at the hands of judicature 
Pafents, by which temporary monopolies are 
granted for the encouragement of inventiong, 
suffice of themselves to subject to the domi- 
nion of judicature almost the whole practical 
department of the field of phjbioal science 
vMffen have power to subject to the cogiii- 
Kance of the same authority every proveable 
fiiet without distinction By a wager con- 
cerning the existence of phlogiston, tlie whole 
field of chemistry might have been laid at the 
feet of the judge. 

In the selection here made, the object ha"? 
been, to take such examples as, by the fre- 
quency of their occurrence, and the extent 
of the ground which they cover in the held 
of law, promise to be in a more paiticular 
degree serviceable towards the prevention of 
the erroneous conclusions to which the func- 
tion of judication (so far as concerns the 
question of fact) is exposed 

Heie follow examples ot facts, which, in 
the character of pttnapal facts (facts on the 
belief of which judicial decision depends) are 
susceptible of being probabilizcd or dispioba- 
bilized by correspondent evtdenfuiri/ facts oi 
gioiips of evidentiary facts, constituting so 
many articles of circumstantial evidence, such 
as arjp m use to be deposed to, and considered 
as proved, in a course of judicial investiga- 
tion. ^ 

•I. Principal facts considered as probabi- 

hzed : — ^ ' 

1 . Delinquency in general , viz any act by 
which the ordinances or supposed ordinincos* 
of the law (t e of the supreme pow'cr m a 
state) are transgiessed An enumeration of 
the several facts capable of serving, in the 
character of evidentiary facts, to piobabili/e 
a principal fact coming unde, this description 
' (viz. the description of f/<./in7KC7jcy,) will be 
given in the sequel of this Book * 

• On contemplating the field of circumstantial 
evidence, an observation that will naturally pre- 
sent Itself 18 , that It IS to the penal branch of law 
that the topics applVj much more than to the 
oon-penal Jiranch The reason is, that, for the 
most part, they consist in certain modifications 
of human conduct on the part of the supposed 
agent, and that those modifications have their ori- 
gin in one common circumstance — consciousness 
OT delinquency ; or rather (to use an expression 
at once more correct as well as more extensive) 
a^tehenslon of punishment I say more correct , 
for,.tbough apprehension of punishment may, 
yt^Ui nangw of error, be regmded as a neces- 
M17 consequence of consciousness of delinquency, 
tbn consciousness cannot, without danger of 
OTtOT, be regarded as a circumstance necessarily 
pKeiSedent to apprehension of punishment* — a 
preqMMtUOn in melf obvious enough, but which 
IS at thd same time but too apt to be overlooked, 
and mmob will therefore be, on several occasions, 
exempliaed at we advance. 

Not but that, in a case not penal, these symp. 
toip9 of alarm will most of .them be found nm 


2 . Intention of performing any individual 
act belonging to a modification of delin- 
quency, 1 e to a species of acts forbidden by 
law, and thence (when the fact so intended 
to have place has taken place,) the existence 
of such physical acts, as, on the part of the 

• 

altogether inapplicable ; inasmuch as the loss of 
the cause (whatever be the nature of the cause, 
and on whichsoever of the two opposite sides of 
the cause it takes place, the defendant’s or the 
plaintiffs) IS in its nature a result of an unplea- 
sant kind, and, as suph, is the natural ooject 
of an apprehension similar (howsoever far from 
equal in ^legrec) to that which has the fear of 
^ imishmeiit tor its cause. 

When, by the \ision of the terrific hand of 
law', the emotion of fear is generated in the hu- 
man breast, what is the^spciihc source and cause 
ot that emotion ? Not the word penal , not the 
difference between th it and non-penal ^ not the 
name ot puni&hir^nt , but the quantum of mis- 
chict or incoiuenience aiipreheiulfd as anbut to 
flow from this terrific source under whatsoever 
name the infliction may stand designated 

In some of the highest degrees of the scale, • 
the distinction between penal cases and cases not 
penal is substantial and effective \\ hat then are 
those highest degrees ^ All those in which (with 
relation to the induidual in question, and his 
idiosyncratical sensibility) the quantum ot afflic- 
tion S\ould be superior to the utmost that could 
result from the total loss ot all his property — pro- 
]ierty in expectancy included or not included, as 
the case may he Of the scale of legal suffering 
there is accordingly a certain part which is the 
eculi r production of the penal branch of law, 
t IS the portion delineated Below the 

mark at which tlm superior part of the scale 
ends, is^he common domain of both branches* 
For a cause which imports no stain on reputation, 

I am adjudged to pay hve shillings what mat- 
ter|it to me whether the cause is called a penal 
or a non-penal^ne ^ — whether it be under the 
nawie ot a penalty, or of d.^n ,;cs, or by loss of 
a matter in dispute to that amount ^ 

Within the compass of the ground which (as 
above) bcjlongs in common to both branches, 
penal and non-penal, of the law, whatever dis- 
tinctions have been made, whether on the occa- 
sion of the rules of evidence, or on any other 
occasion, are thus evidently groundless and — so 
far as thej are employed and relied on in practice 
— contusion and error (contusion m conception, 
error in practice) are the necessary consequences 
cf. The decisions of the legislator — of the friend 
of mankind holding the sceptre of legislation-^ 
are grounded on human feelings, regardless of 
everything else. The decisions of the man of 
law, regardless of human fc'^ings, taking the 
habits and interests and language of his profes- 
sion for the standard of right and wrong, are 
grounded on words and phrases 

From the above considerations, many of the 
facts which will in the sequel be brought to view 
in the character of facts evidentiary of delin- 
quency (with their respective trams of inflrma- 
live facts,) may be seen to apply not to penal 
cases alone, but moreover to non-nenal cases : 
and, in both sorts of cases, not to tne station of 
defendant only, but moreover to that of deman- 
dant; at least, in so far as a'^mandant has any 
personal sufTenmn to apprehend from the 0ects«on 
if pronounced n/favnnr nf other side. 
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person in question, were necessary to cause proved to have been performed, and consi- 
it to have place. dered as having been performed antecedenth 

For the correspondent evidentiary facts, to, and with the intention of their being fol. 
see Chap IV. of this Book. lowed b), such supposed consequent acts as 

3 . Unauthenticity or unfairness (on one or lieing means conducive to the same end. * 
both sides,) in the instance of a written in- See a table ot evidentiary facts of this de< 
btrument expressive of agrecniont or convej- sciiption, aNo tioni Goinjns 
ance. • II Pi inciffaltacts considered as disproic- 

Correspondent evidentiary fact, nm-ohset- bthzed — 

Vance 0/ format : viz of the formfilities 7 ( 1 .) Any supposed act of delinquency: 
the observance of which has heen made b) anv ait made penal, or though but disreput- 
the law a condition to it.«. binding force ahle espociall) it in a high degree. 

By the laW'. In wlq^>h the-e tormalities The coi respondent dispiobabilizingeviden- 
have been nppoiwtcd, the evidcntiarj hu-t tiaiv tacts, mc situations’ viz. situations in 
here in qiiesln>n has m eeneial he<»i consi- which the supposed delinquent is capable of 
dered as chHc/MMCc c\ idem e ot the principal being found placed In the sequel of this 
fact, ronconmig the [iroprietj of so [lorcinp- Hook it will he seen, what situations can be 
tory a conclusion, see the hook on Preap- considered to operate as ciicumstantial evi- 
pomted Kvidence, and the hook havinir tor 1 deuce protialnlizimj the existence of delin- 
its subject the errlusions custom, inlj put on ' qiiency Now, w hatsoevef situation exhibits 
vanoi^ modihc.itions ot ev'.dhnce ! the supposed delinquent as in a certain de- 

4 Unauthenticity (total 01 paitiaU of anj giee ex[)osed to the danger of falling into the 

instrument being, 01 pin porting to he, of an- species ot guilt in question, — by a situation 
cient date iqiposite to tli.it s«'diu“ti\e situation he will 111 

For the ciicuinstances capable of serving .1 piopoitionahle tlegiec be guarded and tor- 
in the chaiiictei ot evident laij f.icts to jao- tilled agMiiist that iliuigor 
batnhze this piincipal hict, unauthintuity , — S (2 ) Any supposed physical fact wliat- 
or ( which H the Kime things in otliei vvoids,) soever. 

to Ji'^prohahihzc the authentn'itu ot the in- Short and geneial expression for all siip- 
btrument, — sec a t.ihle ot evidentuu v tacts ot . posed facts, considered in the character of 
this desci qitioii, taken piincqi.illy troiii /.e dispiobabibziiif^ tacts with relation to the 
Cb 1 1'\ Ai •^ ( '1 itti a * supposed tact, — />/n/sica/ impoHstbthfy or 

5 Pif^tcrio] a pf n nun anv suppose^ ante- twptohahiliti/ These disprol)ahilizing facta 

cco’i /It acts in a numbei ot supposed successive I follow’, in each instance, the nature of the 
acts ( vvliethei torbidden b^ law 01 not, ) con- bup|iosed pi incipal fact Any facts, considered 
sidered as tollowing oneancthei in a/upposed * as alfoiding the indication in question, being 
iiaturallv connictcd seiu-s foi exaiiqile, as ' supposed to be established, whether by special 
being, or being supposed to he, condvcive to pioot 01 bv their own supposed notoriety,— 
one and the s.imc end , such aa, in a l.ivv-»iit, 1 tlieie remains in e.ich instance for considera- 
SMCifss, VIZ on either bide ot the suit. , \ Aon the question, whether the existence of 

(’’oriespondent evidential y tacts, — anv acts the supposed p'^iicip.vl fact ib incompatible 
proved to have been pertonned, and lonsi- with the existence ot the disprobabllizing 
deied as having been peifoimed^n conse- ' facts? 

queiice ot such supposed antecedent acts, tor , The principal fact being considered as 
example, in i>ui uit of the same end. ; pioved (viz by such special tcbtiinony as, if 

See a table ot evidential) tacts ot tins ' not op[iosed by I'oiinter evidence, would be 
dcbcription taken trom ConivnsS Digett of | legaided as sulficient for the proof of it j) 
English Law | , tin decibion will in this case turn upon the 

<). Prtora poytrrioium: anv Supposed con- I supposed preponderance of probative force, 
sequent acts m a number of supposed succ«<s ^s between special testimony (the testimony 
sive acts, considered as tollowing one another ' ot the witness or witnesses by whom the sup- 
in a supposed natuiall) connected bcries, as ' posed fact is deposed to,) and the supposed 
above. 1 ijencral testimoii) by which those facts which 

Correspondent evidentiary facts, — any acts . are regaided as incompatible with it are con- 


• No buth talde is to be found in the MS. — 

Editor. [The portion of Le C'len’s work 

which was made use of, is evidently the 2d sec- 
tion of Part III. ‘‘ De locis et scriptis spurns k 
genuinisdignosccndis.” Tw/cArs Ci 4 tica, l,ond. 
I 69 B, vol. 11. p. 367 - — Ed of this Collection.^ 

'f This table, as well as that which is siibse- 

? uently mentioned, is also wanting. — Editot. — 
But see the Addenda to Evidence, Tit. Test- 
moigne. Com. Dig. Hammond’s Edit. — Ed. 0/ 
this Cpllectiotu^ ^ 


sidcred to he (^as it were) deposed to: at any 
latc, as ebtahbshcd on sufficient grounds. 

Of the applications capable of being made 
of this modification of circumstantial evi- 
dence, the principal is that in which the 
extraordinary interposition of supernatural 
power is supposed : as in the case of sorcery, 
w’ltclicraft, and such other operations, real or 
supposed, as have been designated under tha 
general name of miracles. 
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9. [3.) Aoy suppOBtid ptychologtcal fact 
wfaataoever ; t e. any supposed fact, the sup- 
posed seat of which is in the mind of this or 
that individual human being 

Con esponding disprobabilizing facts shortly 
designated as above, psychological mproba~ 
bility ' c 

The term impossibility is in this case omit 
ted. The reason is, the want of uniformity 
and consistency on the part of all p^^ychulo- 
gical facts as compared with physical ones 
Correspondent and opposite to impossibility, 
is certaintif But the case of vi'^anity is of 
itself sufficient to prevent any state of the 
human mind fiorn being considered in any 
instance as certain and of insanity thcie are 
gradations innumerable, many of them, at 
that end of the scale which is next to sanity, 
scarce distinguishable from it 

The last-mentioned species of circumstan- 
tial evidence — improbability oi impossibility 
— has in Its nature something peculiar In 
all the other kinds of circumstantial evidence, 
the evidentiary fact (whatever it be — positive 
or negative) is at an} rate something entirely 
distinct from, and independent of, the princi- 
pal fact, the fact to be proved In the case 
of improbability or impossibility, the e\ iden- 
tiary fact is not another and a distinct fact 
it is no other than a propeity, or supposed 
property, of the principal fact itself, to wit 
(as will heieafter be seen,)' the pioperty of 
being contrary to the order of nature 

Circumstantial evidence, therefore, may 
with propriety bedistiiiguished intothat which 
is afforded by other facts, and that which is* 
afforded by the nature of the fact itself that 
is to be proved. 

For the illustration of the first of these 
modifications of circumstantial evidence, — 
taking for the principal fact^./c/tn7uencv, ( on- 
sidered in a general point ot view, — 1 shall 
bring to view the seveial classes of probabi- 
lizing facts bearing relation to it , accompa- 
nied with an indication ot such facts as present 
themselves in the character of mjirmative facts 
with relation to such of the above-mentioned 
probabilizing facts as are exhibited in a state 
particular enough to be susceptible of any 
such particular indications 

This done, from the mass of particular con- 
siderations thus brought to view 1 shall de- 
duce such considerations of a general nature 
as promise to be of use in the way of insti ac- 
tion, either to the legislator or the judge , for 
which purpose, the matter afforded by such of 
tlte circumstantial evidences as have for their 
principal fact delinquency, will, it is supposed, 
•ttfiBice. 

1 shall then pass to the consideration of 
that kind of circumstantial evidence which is 
i^orded by the nature of the principal fact 
itself { ris. improbability and impossibility 


CHAPTER III 

OF REAL EVIDENCE, OR EVIDENCE FROM 
THINGS 

§ I 0/ the nature and extent of real evidence. 

By real evidence, I understand all evidence 
of vfhioh any object belonging to the class of 
things IS the souice , persons also included, in 
respect of such properties as belong to them 
in common with things 

The properties of things are the subject- 
matter of the different branches of physical 
science A w'ork having for its subject any 
^suoh biinch of science, is, as to a great part 
ot Its contents, a treatise on circumstantial 
evidence In this point of view, this compa- 
lativel} small poition of our held of inquiry 
IS ot itself infinite 

On the present occasion, the* inquiry is 
limited to the ^leld of law Even afkir this 
luiutation, how'cver, there is scarce an ima- 
ginable distinction or observation, aif indi- 
cation of which could, with reference to the 
subject of the present work, be charged with 
being altogetbei irrelevant for, in one way 
or otbei, and even in each instance in various 
wajs, there is not an imaginable fact, the 
existence of which is not capable of being 
taken for the subject of inquiry in a court of 
judicature No imaginable fact (for example,) 
the existence of which may not (unless in case 
of leg^l prohibition interpi^sed for special rea- 
sons) have been taken for the subject of a 
wager on which iiccasion, whether the wager 
has bc^h won or no by I’ltius, may become a 
question tn be detei mined by a court of law. 
Add to this, the case of a premium offered for 
an invention o discovety, the case of a claim 
pufc in to the sort of temporary monopoly 
granted to inventors for the encouragement 
of inventions, and the case of a question whe- 
ther a contract, respecting the practice of any 
branch of art, or the affording instruction in 
relation to any bianch of science, has been 
properly fulfilled Of the evidence that on 
any of these occasions may come to be exhi- 
bited, a portion more or less considerable (if 
not the whole) will come under the notion of 
Vne species of evidence already distinguished 
under the appellation of scientific evidence 
but It Is not the less true that the facts brought 
to view on such occasions respectively, aie 
bi ought to view in the character of eviden- 
tiarj facts, and are included in the field of 
legal evidence If, therefore, the whole En- 
cyclopaedia were to be crowded into the body 
of this woik and into this part of it in par- 
ticular, thtere IS not a page of it, that (if re- 
levant with reference to the particular branch 
of art or science of which it undertook to 
treat) would, strictly speaking, be irrelevant 
— could be justly chargeable with being alto- 
gether irrelevant p- with refSirence to the sub- 
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jtict of this work. But, as the duration of 
human life, as well as human powers (psycho* 
logical and physical,) has its limits; it be- 
comes matter not only of convenience but of 
necessity, to mark otf und abandon to the 
labours of their respective professional and 
other appropriate cultivators, these several 
distinguished und pre-eminent portion<. uf the 
field of evidence 

Even in the more limited field opened by 
the penal bi anch of law, — a prodigiously am- * 
pie and diversified demand, a demand scuiee 
susceptible of limitatioy, will be seen to pie- 
sent itself. Cus^s of Iwnnicide and per>4ohal 
injury (not to mention at present a gieat 
variety of othei ca'^es,') are '•uihcient of theiif- 
selves to draw deep upon the stoics of medi- 
cal science cases of mom't.iiy foigeiy upon 
the mctallurgic blanch of chemistiy . ca-es 
of scriptural forgciy, upon the aits of the 
engrcj, ei, the papcr-maker,*the lettei -foun- 
der, the ink-maker, and ^thiough one oi o' her 
channel i upon the stoics of chemistiy. 

Of all modifications of real evidence, the 
human body is that souice which will seive 
best foi exemplitication the matter alFoided 
by It being at the same time of the most in- 
teresting natuie, susceptible of the gieatest 
variety, and ca|>able of being In ought to view 
in the smallest compass, pi oportionally to 
the iiiipoi tance of the iiistiuction conveyed 
by it The following table is a tiaiislation, 
nearly liteial, of the heads ofTeied in Plink’s 
Elementa Medu'ina ct Chit unjica i^lrcases, 
Vienna, 1781 A few articles are omitted, 
some as not being applicable to th« piesentf 
design, othei s as icteiring to vulgai ciiors, 
which, at this time of (fay, no longei^thi eaten 
to be productive of eriois in judicatuie,.* 

Questions belonging to the cognuance of 
criminal tiibiinali — 

I. .Signs of homicide, by 

1 Wounds 

2 Contiisioii 

.'1 llaiiging 

4. Drowning 

5. Suffocation 

6. Poison. 

7. Unskilful practice (medical or chi- 

rurgical.) «»« 

8. Suicide. 

II. Signs of infanticide, by 

1 Wounds. 

Contusion. 

• In this table, the several articles consist of 
so many species of principal facts, facts supjiosed 
to be evidenced. The corresponding lists of evi- 
dentiary facts, expressed here by tlie word 
are exhibited in the corresponding divisions of 
Uie book. To have transcribed them would have 
been to transcribe the whole work, consisting of 
184 pages. Specimens, however, have bevn ex- 
hibited in the case of h(mictd4> in genera), and 
of tii^anttctde iff particula’^ 


3. Suffocation. 

4. Starving. 

5. Cold. 

6 Heat. 

7. Di owning. 

8. Omission to tie the navel-string. 

0 Omission to administer medical re- 
medies a^^ainst debility. 

10. Aimrtion purposely procured. 

III. Signs induMtive uf ability or inability 
to endure divers corpmal inflictions, for the 
purpo-e of punishment or compulsion. 

IV'. Grounds of exemption from punish- 
ment on the score of infirmity (bodily or 
mental) existing at the time of the act of de- 
linquency. 

Quc'tions belonging to the cognizance of 
civil ti ibnnul". . — 

1 Signs disproving alleged paternity. 

'2. Signs di-pioving alleged maternity. 

.3 Signs of a child’s being born alive. 

4. Sign- ol a child’s being born dead. 

5 .Signs of a child’s being born at full 
tune 

0 SiL'iis of pieinatiirity of birth to a de- 
giee not inconsistent with continu- 
ance of life. 

7 Sii;iis of jiremafuiity of biith to u de- 
giee inconsistent with ditto. 

8. .Signs of birth at a period so late as to be 
incompatible with alleged paternity. 

9 Signs ok a supposititious child 

10 Signs of a child conceived in the way 
of supeiicutution, 

1 1 . .Sigii' of the 111 -.t born among twins, &c. 

12. Signs of lictitums pregnancy. 

l.’l Sigii^ ol concealed piegnancy. 

14 Signs of real parturition. 

15 Signs of fictitious paiturition. 

• IG Signs of defloration. 

17. Sums ot>*ape. 

18 Sigri". ot particular ages 

19 Signs of divtTs fictitious diseases. 

20. Signs of divers concealed diseases. 

21 Signs ot false imputation of disease, in 
divers in-tanccs. 

Questions belonging to the cognizance of 
ecclt:'>iat>tniil tribunals — 

1. Signs of barrenness in females. 

2 Signs of impotence in males. 

3. Slims ot monstrosity. 

4. Signs uf doubtfulness in regard to sex. 

For the reasons alieady stated, the inquiry 

is in the present instance limited to the penal 
branch of law. The fact sought, and con- 
cerning which on each occasion the question 
IS, whether <t be evidenced or no, is delin- 
quency the evidentiary facts are any and' 
every fact, considered as capable of operating 
ill that character with reference to the fact 
sought. 

Division of thing ft, considered as sources 
of real evidence : the source of the diviilcnt 
being the nature of the relation they respeo 
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tively bsftr to the feet of delinquency, consi- 
dered ae fact indicated 

L Subject-matter of the offence itself — 
1. The person killed or hurt 2 The thing 
tiolen or otherwise taken in the way of de- 
predation, or damaged, or destroyed 3 The 
instrument of contract fraudulently uttered 
or fabricated 4 Th6 genuine money dimi- 
nished ; the counterfeit money fabricated 

II. Fruits of the offence — In the case of 
depredation above mentioned, it is the goods 
taken in the way of depredation which con- 
stitute the immediate fiiiits of the off nee 
In the case of forgery of written instruments, 
and monetary fabrication, it is the profit, 
in whatsoever olmpe obtained in the case 
of subduction by monetary forgery, it is the 
quantity of valuable matter subducted 

III, Instruments of the offence — Ev.tm- 
ples — 1 In the case of homieide or othei 
bodily injury, — the pistol, sword, dub, knife, 
or other weapon in case of poisoning, — the 
poison 2 In case of depiedation by house- 
breaking, — the picklock ke>s, the crow or 
chisel, the ladder 3 In case of incendiarism, 
— the combustibles 4 In case of forgeiy, — 
the engiaved plates, the instruments tot the 
fabrication of the appropiiate papers 5 In 
case of monetary forgery, — the coming tools 

IV Materials of the subject-mattei of the 
offence, or of the instruments of the offeiue 
when they happen to have anything appio- 
priate in their nature, exclusively oi pecu- 
liarly htting them for beiog conveited into 

instruments of the offence ~ Examples 

1. Silver or gold, in plates, or other suspiciousv 
forms, where coining is the olfonce in ques- 
tion. 2 Laurel leaves for distillation, w'here 
poisoning IS the fact in question 3 Drugs 
calculated for the purpose of adultciatinif, 
found in large quantities in<*he possession of 
a dealer in the article which siu h drugs are 
capable of being employed to adulterate 

V Receptacles inclosing or having inclosed 
/as above) — 1 The subject-matter , 2 the 
fruits ; or 3 the instruments, of the offence 

-—Example 1 The clothing of the person 

killed or hurt, 2 the house, ship, room, 
closet, stable, waggon, chest of drawers, 
package, case, in which the goods stolen^ 
damaged, or destroyed, or the instruments or 
materials of the offence, were contained 

Vr Circumjacent (detai bed) bodies Bo- 
die* circumjacent (though detached,) wuth 
rcfere/ice to any ol the objects above enu- 
utorated — Examples — The floor on which 
the^ person killed or wounded ^s standing , 

chair on which he was sitting ; the bed 
Oft which he was lying; the pathway spotted 
by bit blood. 

It is in virtue of some peculiarity in their 
condituntf that the things in question are 
qualified to become sources of real evidence , 
evidentiary fimts, with reference to the mo- 
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dification of delinquency in question— the 
fact indicated. 

This condition may to the purpose in 
question be distinguished into relative and 
absolute relative, bearing to the person in 
question any such relation as has the effect 
of indicating him in the character of the de- 
linquent, absolute, indicating (without any 
indication of the peison) the existence of the 
obnoxious event (the death, the damage to 
propel ty by fire oi other cause,) coupled or 
not with the indication of its being referable 
to human deliriquenjpy as its cause 

Physical tea/ evidence^ (whether issuing 
fiom a i"edl or from a personal souice) re- 
'’quites to be distinguished into immediate, 
and reported I call it immediate, in the case 
wiieie the thing winch is the source of the 
evidence is made present to the senses of the 
judge himself I call it teported, in the case 
where it is notvnude present to the senses of 
the judge himself, — but the state of it m 
respect of the evidence, the evidentiary facts, 
said to be affoided by it, is piesented to the 
judge no othcrw ise than by the repoi t made of 
it by a person, by w'hom (in the cliaracter of a 
pcicipicnt witness) the state and toiidition of 
it in respect ot the evidentiary facts in ques- 
tion IS reported by him to have been observed 

In the case of immediate real evidence (as 
above desenbed,) the evidence is ot the cir- 
tumstantial kind purely it is a case of purely 
leal, piiiely circumstantial evidence In the 
case (A* reported evidence, it is of a < ompound 
or mixed kind, A^mposed of supposed ical 
evideiic* exhibited through the medium ot 
peisoiml , of ciicumstantial, exhibited through 
the me^lium of direct, evidence To the le- 
pofting witness indeed, if his report be true, 
it was so imuh immediate, so much pure real 
evidence hut to the jiuigt: it is but repoited 
leal evidence 

The distinction is fai from being a purely 
speculative one practice requires to be di- 
rected by it Reported real evidence is ana- 
logous to hearsay evidence, and labours more 
or less under the infirmities which attach to 
that modification of pcisonal evidence, com- 
pounded of circumstantial evidence and di- 
rvift, — of real evidence, and oidinary personal 
evidence (evidence given in the way of dis- 
course ") It unites the infirmities of both. 
The lights affoided, or said to have been af- 
forded, by the real evidence, are liable to be 
weakened in intensity, and altered in colour, 
by the medium through which it is trans- 
mitted a topic which will come to be con- 
sidei ed in the Book which treats of mahtaftifl 
evidence % 

From this infirmity results an obvious prac- 
tical rule — viz not to receive real evidence 
in the form of reported real evidence, when, 
without preponderant inconvenience, it can 
be hud III the form of inunediate real evt- 
# 
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deuce : a rule exactly analogous to that which | 
is alike obvious in the case of the analogous 
species of evidence called hearsay evidence, i 
But of "this elsewhere. i 

§ 2. Infirm, hve Jact\ applicable to real 
evidence. 

The evidentiary (« c the criminative or in- 
cul[iutive^ fact^ belonging to tin's class being 
in so prodigious a ilegiee nniltitanou's, — in a 
coire«pondent degree iniiltitaiious inii'st be 
the tacts that apply to tlnan icspeclively in 
the character ot inbrm.i^ve tacts 

Yet, except in sjo tai .is tlie eonncMon be- 
tween the priiic'ipal t.iet and the evidential} 
fact Is ttt rescan/, there u not one sneli evi-*^ 
dentiiirv fact but mii-'t have its correspondent 
inhrinative t.iets, bv the f.o-'.ibihtv ot which 
its probative torcc i' diminished 
Not that tact-, aie allogethei wanting, which 
(the evidentiarv facts being hv tlie natuie of 
the piiiK'ipal tact 'O ni.inv rumntnttvc i<\ in- 
cuf])n(ive t.iet a ' ,iie api'licable iii common to 
all evidcntiar} t.iets belonging to the elas-. ot 
leal evidence 

Ot the infiimalive tacts ot this desci i[>tioii, 
five examples m.i} he I'csigiuited as tollows, 
VIZ — 

1 Accident The app' aranei' unquestion- | 
able, but not having toi its cause anv .igencv I 
of the «up[iosed delinquent, diieetcd to the ^ 
production ot the toi bidden lesult in <|ucn- 1 
tion bt mg pioduct'd eitliei bv e.iuses pnrelv 
physical, or (it with the inti i v ention ftt anv 
iiunnm agent aiting in p'f. suit ol aiij end' 
produced eiihei bv some otlier |M‘rso»i, or l»v { 
hiniselt m pm suit ot some unfoi bidden end 
*2. Selt-exculp itiv e forgerv m rel.<,tion to 
real evidence < vi/ the evideiigg eompose^l ot 
the appiMiani’i s m question, i committed bv 
some other persouT guiltv either in ies])ect ot ^ 
the olfence m questicn oi s<une ofln'r offence 
‘see, further on, ic///c/y in ulaticn to Real 
Ri'idno'p I 

.*i. Like forgerv committed by some other , 
person, who — though not guiltv in rtspeet of 
the otlenee iiidie.itcd bv the ital evidence in \ 
question in its genuine gtate — vet. under the 
apprehension ot the indications it affoids to 
his prejudice, alters the appear.ince in quoev- , 
tion, with a view to the doing avvayot those i 


4. Like forgery committed by another per- 
son, in the view of subjecting the defendant 
to the imputation in question for a malicious 
purpose ; t. e. for the purpose *of causing him 
to suffer (either at the hand of the law or in 
the way of reputation) as if the offence in 
question had had him for the author of it or 
a partakei in it '■ 

.5 Like forgerv committed in sport ; i, e, 
without anj design to subject the individual 
in qiic'stion eithei to leg.il punishment or last- 
ing disiepute, hut only to momentary alarm. f 

§ .‘i On the circumstantial evidence of de- 
linifuchci/, aforded by the possession of an 
article of ct iminative real evidence. 

Nothing is more familiar than the word 
possession; nothing more vaiiable and indis- 
tinct than the ideas which are wont to be at- 
t.iched to that word but, m so tar as on any 
occasion it is con^udered as being applicable 
in such SOI t tli.it a thing considered as a source 
of eliminative real evidence, being such in re- 
lation to the sii|)posed delinquent in question, 
!>. considered as being in his possession, — in 
so fai Is the relation indicated by the word 
pos'.ession apt to be considered as eviden- 
tiary ot delinquency in his instance. Of this 
Species of <•! mim.itiv e eircumstfuitial evidence, 
po•>se^■^lon ot stiden goods affords the most 
obvious and frequently exemplified case. 

Ot pO'.sessiois of eliminative evidence, the 
proh.itivc foice will he liable to he varied 
.iceoiding to a distinction expressible by the 
tiTin- aitual and uiitei edent - actual, w’hen at 
the ver} time in qiiC'ition, the thing in ques- 
tion is ^uppo'.ed to he found in possession of 
the supposed delwiqiieiit , antecedent, when it 
is onlv supposed to have been in his posses- 
>^011 at some antecedent point ot time. 

In the latter ease, its identity is supposed, 
hut i5 li.ihlc to become tlio matter ot an ad- 
ditioii.d question in relation to which ques- 
tion, tills or that supposed intrinsic matk of 
ovviiei‘>hip, designed oi undesigned, w'lll fre- 
quently jiresent itselt in the character of an 

tor the murder of .Sir Tlieodosms Houghton, 
g.ive occasion to an anonymous treatise on the 
Hul.Kct ot’ cirruuistantMl evidence. Under a sys- 
tem ot jien.il Jim edure distingmshed bevond all 
others for its favourableness to the defendant, 


indications • 

• In a tale of the Arabuin Nights’ Entertain, 
ments (the luttle Hunchback,) the body of a 
man who died by accident l.nds its way into the 
house of an innocent man, and from thence (un- 
der the apprehension inspired by the fear of its 
operation in the character of real evidence) into 
a series of other houses. Not nianj^ years ago, 
the story was introduced upon the English stage. 
So many transtt rs (as above ;) so many exem- 
plifications of real evidence ; so many exemplifi- 
cations of a forgery, and at the same tune an in- 
nocent forgery, of real evidence- 
The case of Cantflin Donnellan. who was hanged 


instances (it thence appears) have been but too 
abundant, in whith innocence has sunk under 
the weight of fallacious real evidence. In any 
of these instances, snpiwse the defendant, thus 
pressed, endt iv curing to remove the pressure. — 
you have so many instances of forgery, and that 
innocent forgery, of real evidence. In the in- 
stances where the undue and irreparable punish- 
ment took place, the t.iult (let it be observed) 
lay not so much, if at all, in the system of pro- 
cedure, as in the substantive branch: in th^e 
making use of a species of punishment, which* 
were it only because the mischief of it is irrepa- 
rable, would be unfit for use. ^ 

+ Example — stofv of Joseph and his brethren. 
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luriicle of 4‘«af evidence, serving to probabihze 
tbe supposed (act in question; viz. that the 
thiifg wnich jp not now, was at some ante- 
cedent point of time, in the possession of the 

suppos^ delinquent 

To possession of criminative real evidence, 
in its character of a fact evidentiary of de- 
linquency, apply, in tbe charactei of inhrma- 
iive facts, those five which we have seen 
applying to real evidence itself when con«?i- 
dered as criminative 

Additional infirmative facts applying to 
possession of criminative real evidence, and 
not to the real evidence itself, are — 

6 ^1.) Unconsciousness when, though the 
situation of the thing in question is or has 
been such as to warrant its being said to be 
or to have been in the possession of the sup- 
posed delinquent, he himself has never been 
conscious of Its being so a state of things 
that may naturally enough have been brought 
into existence by any of the five causes enu- 
merated (as above) under the head of real 
evidence. 

7. (2.) Clandestine introduction Subse- 

quently to the introduction of the thing into 
the place by its introduction into whuh it is 
put into his possession, he becomes conscious 
of Its being Hiere, but, of the operation by 
which it was introduced, he had not, while 
tbe operation was going forward, any know- 
ledge ^ 

8. (3 ) Forcible tnti oduction when it was 
with his knowledge indeed, but against his 
declared or known w'lll, that the thing in 
question was placed in that situation iii whiclu 
it is considered as being in his possession 
as, if by conspiracy among three men against 
one, one lays hold of both his hands, another 
puts into his pocket a stolen handkerchitb", 
which the thud, running up<luring the scuffle, 
finds there 

By the circumstance of force, sup[>osing it 
proved, the criminative effect of possession 
(as above) would be destroyed altogether 
but what may happen is, that the possession 
shall have been proved, when the force is not 
proved. 

9. (4.) In case of supposed antecedent 
possession (as above) — non^identity of the 
thing in question The man is seen running, 
and, on the path which he has been taking, a 
handkerchief is seen lying A handkerchief 
resembling it had been seen in his band , but 
though similar, it was not the same 

10. (5.) Furtherance of justice . receipt or 
aeiaure of the thing in questidh, in the view' 
of applying it to its use in tbe character of a 
aoarea of criminative evidence as in the case 

aa official minister of justice so demeaning 
himself in tbe execution of his office, or an 
individual volunteering his services to the 
same effect. 

Nothing can be more persu&sive than the 


circumstance of possession commonly is, when 
corroborated by other criminative circum* 
stances nothing more inconclusive, suppos- 
ing It to stand alone Receptacle9*mav be 
contained one within the other, as in tbe case 
of a nest of boxes tbe jewel in a case, the 
case in a box , the box in a bureau , the bu- 
reau in a closet, the closet in a room, the 
room in a house , the house in a field. Pos- 
session of the lewel, actual possession, may 
thus belong to half a dozen different persons 
at the same time and as to antecident pos- 
session, the nunibqr of possible successive 
possessors is manifestly beyond all limit 

Conrioscted with this subject, is the consi- 
deration of the probative foice of possession 
of Liminatice written evidence 

When wiitten evidence — such as (sup- 
po''ing It to have for its authoi the supposed 
delinquent) would, in the chaiacter of con- 
fessorial evidence, tend to induce a persuasion 
of his being guilty of tbe offence in question 
— IS found in his possession, — the mere cir- 
cumstance of its being in his possession will 
of Itself, if separated fioin the circumstances 
that are so apt to be connected with it, scaice 
be capable of possessing cumulative fence 
sufficient to entitle it to the denomination of 
eliminative evidence 

It, indeed, possessing with icgard to him 
this eliminative tendency, and speaking in 
his own pel son, it appeals upon the face of 
it to be written w’lth his own hand (asm the 
case 8f a memoiandiiin vviitten for his own 
use, 01 a letter wVitten by him and intended 
to be sent to the person to whom it is ad- 
dicssed, but not sent ,) there is no doubt that 
— if, spoken, *it would have amounted 
to ^elf-ciimin^tive (t e to confe'-sonal) evi- 
dence — it will, btwig wiitten, amount to no 
less But, in thu ta*.e, ift> (iiminative force 
depends altogethei ufioii what it contributes 
in the charactei of confessoiial evidence, to- 
watds inducing a persuasion of his having 
been concerned in the forbidden act. Fiom 
the circumstance of its being found in hig 
possession, it can scarce be said to derive any 
piobative force over and above what it would 
have possessed if found anywhere else if, 
fior example, being a letter, it had been sent 
to tbe person for whom it was designed, and 
by him produced in evidence 

It being still of such a nature as (had it 
for its author, as above, the supposed delin- 
quent, and were it spoken in bis person) would 
operate against him in tbe character of con- 
fessonal evidence, suppose it were to have 
tor its author another individual, writing and 
speaking «t the criminal transaction in ques- 
tion, whether in the character of an accom- 
plice or an accuser With a probative force 
proportioned to the strength of the indication 
afforded by it, and to the trustworthiness of 
the writer, it would operxt# in tbe character 

d. A 
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of the weak and makeshift i>pe1:ie3 of evi. 
dence which w’ill be brought to view in the 
next Book, under the name of casually-writ- 
ten or written casual evidence. But, fiom the 
circurn'itance of its being found in the pos- 
session of the supposed delinquent, it uould 
scarcely derive any probative foice, ovei and 
above what it would have possessed, if, Jn its 
way to his house, it had hreii intercepted — 
(for example, at a post-otTice ^ 

Addressed to him b> word ot mouth — or 
even, although not addiessed tohiin,*il spoken 
in his prcacnce — a disqouise of e\ai*(ly the 
same tenor might. have operated against hfm 
with a coiisideiahle ilegiee ot piob.irtlve force^ 
Why? Because — when the supposed delin- 
quent and the virtual accuser were nit the 
time of uttering the virtual accu-iifion i iii 
presence of each other — not oiilv tlicmotn’c 
to eontiadict the uccu-ation iii case of its 
falsity, but the opportunity , *1116 opportunity 
for immediate contiadiction, exists Non- 
contradiction ot ciiminative discouise ope- 
rate® theiefore as evidcnliaiy of confession; 
though not without standing exposed to the 
debilitative force ot various intii iiiatn e f lets 
But, vvlii'ie the tuiiii ot the ciiminativc dis- 
course was 111 wilting, and the jiartics not 
in pic'ence — the opportunity ot iiiiniediate 
contradiction not hav mg place — thcdicum- 
stance ot the writing’s being found in the pos- 
session ot the individual so addics-id by it, 
scarce afford*, of itself, any the slight^est in- 
ference 

In the CISC of le.il ev^idencc, pO's(‘ssion 
may iiuleed, and not uiiieasonably ,*be con- 
sideied as opeiatmg in t)ie charactei of a eli- 
minative circumstance Why •’ Becsiise, by 
possessnm ot things lit for iisc/amost natfiial 
(though sometimes not an infallible) pie- 
sumption is alfoided of actual use and own- 
ership including under the head ot use, in 
the ca-e ot a mcicantile man, s(i/< , as being a 
mode of Using p.iiticulaily adapted to liis si- 
tuation in life 

But, as in the case of ii'al evidence a man’s 
having possession ot a thing of .my sort af- 
fords ot Itself seaice any firesiimption ot his 
having made it, — so, in the case ot wiitten 
evidence, mere jioss,ession of a manuscript fit 
any kind, not being in his own handwnt’iig^ 
affords seaice any presumption (>f his having 
been the author ot it. In regard to writings, 
as in reg.ird to chaiis and tables, possession 
IS good evidence ot ownership • but of the 
possessor’s being the author of the writings, 
it is^iot much better evidence than of his 
having made the chairs and tables 

True it is, that, where the aiitllorship has 
for its proof similitude of hands (which is a 
sort of real evidence.) possession adds pro- 
bable force to It Why? Because, if it be 
extraordinary that writing, bearing such a 
degree of resemlltance to that of Reus, should 


not be liis, it is still more extraordinary that 
writing bearing such a degree of resemblance 
to that of Reus, and moreover found in his 
possession, should not be his. 

Taken by itself, so weak is the probative, 
the eliminative force of w'ritteii evidence 
(Understand all along such written evidence 
the tendency* of which is to fi.x the imputa- 
tion of the offence in question on the indi- 
vidinl in whose possession it happens to be 
found , ) that it is scarce susceptible of being 
rendered weaker by the consideration of any 
facts opeiatmg in the character of infirmative 
hicts. But the mhrrnative facts capable of 
applying to it are of the same nature as those 
which have been seen ap|)ly’ing to the case of 
possession of rial evidence at large, when 
oori'idered in lespcet of the oiiniiTiative force 
with which it is eH[»ahle of operating. 

Sot.iras concerns clandestine intioduction 
( so it exceed not a certain magnitude, ) a mass 
ot wriflcn evidence possesses a means pecu- 
liai t«) itsflt for being introduced into a man’s 
pos<;e*sion without his consent or privity. It 
may have come, for example, by the post, 
addiessed to himself it mav have come by 
the post arldiesscd to some inmate of his, and 
thus remain in his possession for any length 
ot time without his knowledge 

“ Oil ouch an occasion” (naming it,) “ my’ 
de.ir friend, voii failed in your enterprise 
ail enteipiise (tle'Cuhing it by ullubioii) of 
tlieft, robbeiy, murder, tieason* “ on such a 
day, do so and soj'and you will succeed.” In 
this way, so fur <is possession of criminative 
•wiilten evidence amounts to elimination, it 
is 111 the powvi ot any one man to make 
I ciiciimstaritiiil evidence of orinmuility in any 
I shape, against any other 
j * It has |ieiha[is veiy seldom happened that 
I written cvidcnct^ tenduig to criminate a man 
j III ics|)ect ot the crimes in question, has been 
, found in Ills possession, hut there haa been 
; good and suiricient reason for regarding him 
I as gmlry But, in thtse same cases, the piiti- 
I cipal leason has been constituted, not by this 
i ot possession, hut by similitude of handu, or 
f by other evidence. 

Su|t[)osed f.icts that belong not to this head 
aie apt to he urged in the character of infir- 
iiiative tacts, for the purpose of encountering 
the crimuiative ciiciiinstantial evidence con- 
stituted by posseshion of written evidence of 
the nature heie in quest ion. Such are — 

1. Irrelevancy ot the discourse, either with 
reference to delinquency in general, or with 
reference to ^he particular species of delin- 
quency, or individual act of supposed delin- 
quency, m question. 

2. Unauthenticity of the script purporting 
to be in the handwriting of the supposed de- 
linquent.* 


* See Book VII. Authentication, 
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$ 4. Of wiirroffatio»f aa an instrument for 
the d^cienciea of real evidence. 

lin the character of criminative evidences, 
heindea the special and contingent infirinities 
to which they are respectively liable, the 
sOTeral mute evidences which compose the 
subject of this chapter have, as'siich, several 
infirmities in common — I The indications 
they afford are particularly apt to be incom- 
plete. By written evidence, to which it 
happens to be found in the possession of the 
Supposed delinquent, the lights afforded may 
be to any degree broken, imperfect, incon- 
clusive. 2 . From the intrinsic nature of these 
mute evidences, by which their criminative 
force is exposed to the opposition of so many 
infirmative facts, arises the question — a ques- 
tion that forces itself upon every rational 
mind, — these several possible iiifnmatiie 
facts, in the individual case in question, have 
they, or any of them, actually had plaCe i* 

For filling up the above-mentioned defi- 
ciendes, for clearing up these last-mentioned 
doubts, the nature of things has piovided one 
and the same natural and natuially efhcacious 
instrument — interrogation 

On this, as on all other occasions, the way 
to know IS to inquire a proposition that fi otn 
the beginning of the world to the present day 
has never been a secret to any human being, 
unless it be to English lawyeiSs And of w bom 
to inquire ’ Of whom, but of the one person 
in the world, who, if th>' f<fi*t be in existence, 
cannot fai’ to know of it ’ — the one person 
in the wmrld, in comparison with whose evi-u 
deuce, every other initiginable speiies of e\i 
dence, direct or circumstantial (except in so 
far as fhis natur/flly best evidence happens, 
by the force of sinister motives, to be diivdn 
into mendacity,) is a miserable make>}ut( 
insomuch that if, on the score ot liaidslii}> to 
the person so inten ogated, theie were anv 
rational objection capable of nppUing to the 
extraction of the exidence from this most 
direct, and (in case of confess-orial .csponsion) 
most trust wi^rthy, of all souiccs, — it would 
operate, and with augmented foice, to the 
exclusion of all other evidence 

The case in which the written evidence is 
confessorial, as compared with the case in 
which it is extraneous, hcie presents a dif- 
ference. In the case of confessorial written 
evidence, the authoi of the writing and the 
possessor of it ate but one pet son there is 
not, theiefore, of necessity moie than one 
persiAi of whom to inquire concerning it In 
the case of extraneous written evidence, there 
airp at least tw'o persons the person m whose 
pOiSdttiOn it IS supposed to be, and the person 
wboaa wniing it is supposed to be These 
two at the least . add to whom (in the case 
of a' script purporting or supposed to he a 
transcriat. or written from dictation.) the ori- 


ginal writet*or fictator, on the one hand ; the 
transcriber or amanuensis, on the other. 

Of these two persons, the possessor and 
the writer (dismissing, for simplicity’s sake, 
the accidental decomposition of the writer 
into the original and the derivative writer as 
above,) it may happen to the latter to he no 
longer forthcoming in such sort as to be sub- 
ject to inquiry death, imbecility, or expa- 
triation, may Lave put him out of reach In 
this case, the imperfect evidence, w’hich to 
false science and blind prejudice has been the 
object of exclusive c|ioice, is left by necessity 
Ilf the character of the oijly receivable, be- 
^caiise thf'only obtainable, evidence from that 
same souice 

But, in the case of confessorial evidence, 
w'heie the possessor of the evidence and the 
writei aie one and the same person, it he be 
also the defendant, and in that ch.iracter 
foithcoming, this fust lesource, the faculty 
of inquiring, remains accessible 

On this same occasion, tlicic remains m 
both the above cases jet another soit of per- 
son, who, when the piocess of inqiiii v is going 
on, ought not to pass unheeded This is the 
person, whosoevei he mav be (in the oidinarj' 
course ot things, an oflicul person,) bj whose 
instrumentalitj the papers, wbuh it was so 
mucli the intirest of other persons to conceal, 
have been brought uirdei the eve ot justice 
The papers pioduccd in the charaf ter of cri- 
minative evidence, whether (onles«oual or 
evtrarteoii'-, aic all grmiine Bi it so — but 
the papers vvlmh fJhus are pioduccd, are they 
all the Hapcrs that, in the charactei of evi- 
dence in relation to this same supposed de- 
linquency, could hav^c been pioduccd i These 
aierciiminativ^' but did the same possession, 
01 anj othei within the reach of the seariliers, 
affoid no others that wtre dvculpative ■’ These 
arc questions winch common si use, in aid of 
common probitv, cannot ful ot pressing upon 
the minds of all parties conceined, but to 
which the s\ stem ot English procedure affords 
no adequate and all-comprehensive means of 
obtaining answeis 

In piiisaance of one of the most mischie- 
vous com eits that ever entei ed into a lawyer’s 
head — one ot the most absurd if justice, one 
of the best imagined if injustice, weie the 
object, — the above sources of nccessaiy ex- 
planation have in great measure been cut off; 
and alvvajs to the prejudice of justice, on 
wbu'hever side ot the cause seated 

By the lesponsive testimony of the defen- 
dant, the existence of the criminative fact 
cannot be established, nor the clouds t’ at 
hung oveitit be cleared up, because no man 
IS to be compelled to accuse himself 

By the responsive judicial testimony of the 
same person, neither can the existence of any 
of the above-mentioned infirmative facts be 
established, nor the doudsethat hung over it 
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be cleared up ; because no man is to be a wit- 
ness in his own cause. 

If it were by a plaintiff in the cause that a 
mass of evidence. — partly inculpative, partly 
infirniativc with relation to the criminative 
fiicts, or in any other way exculpative — weie 
discovered and made forthcoming, — he pro- 
ouces what he please., he ‘siippiev^es what he 
plea.es . master at the ‘•ame time of an accu- 
sation and a defence, — he piodiices the accu- 
sation, he sup|)ri.3eij the defence Why •' 

Because no man i>., with or against hi.' will, 
to be a w'ltiie.. in his own cau'e 

Of the.e mi'-cliievoiis miixim^, the })reai«}i 
is as notoi lolls, and peihap. as e^tensue, 
as the observciiiee , hut, broken as they aie,^ 
there remains force in them to do mi>-eliiet 
in deplorable abimdaiice, as well In their ap- 
plication to this tojne, as to a multitude ot 
others.* 

§ 5 . ly of real eviffcnrc. 

When the appeal. nice of tilings lead, to 
wrong conelu-ion., the deceit will sometimes 
he the pine w'oik of nature, at other times i 
the woik ot human artifice. 

The foimei ease i. cxenijilificd hut seldom, 
W'heri it is. Its bnth imu, in the langnaire in 
use among natuialists, be u.eiibed to the play ■ 
of natiiie. * , 

The inational aninmls may be ranked, and j 
to this purpose without injury, in the ela.. j 
of A cav winch, wlietliei ic.il or \ 

fictitious, 1 . famous in tlie liist<tiy of I'feiieh | 
jnnspindenee, may --eive fi *illn.ttation loan ' 
Eiigli.h eye. Theie, a. cKewlieie, l•.^lrpIe. 
have been remaikeii foi a propensity to jnek 
up and bide not food only*, but otliei articles, 
though of a nature not appln'jjble by tliy«e 
hoaiders to any a-eei tamable u.e An mno- 
eent person wasaci^i'cd of stealing tioni llie 
house of a neichboni -evei.il pieces of g<dd, ' 
and, being convicted, suffcied an ignonimioiis i 
de.ith 1 lie ii.ii tlnef w<is a niaepie, winch, ' 
without the piivity ot its mast<‘i, had taken 
the money at different times, piece by pieee, 
from the too acces.ible Imaid of a iieigblioui, 
and de[) 0 .ited it in a place inacces-iblc to any 
othei than the unfortnn.ite peison who suf- 
fered as tor stealing It. .. 

When the deceit is the woik of art — has 
human aitihce for its caii'-c — it ma\ be tanked . 
Vfith forgery • the act by w'hieh deceit ispio- 1 
duced, oi endeavoured to be produced, may ' 
be termed forgery o f real et ulence "I* 

• See Book IX. Erclunon; Part IV. Ve ra- 
tion; (/hap. III. Self-diiservtny Ex'aienee. 

-f- In some cases, this species of fraud (the de- 
ceptitioua fabrieation, obliteration, or flteration, 
of the appearances presented by a natural body j 
constitutes a substantive independent offence of 
Itself — forgery of which rrniing of any kind is 
the sulyect- matter or the object — ^forgery of which 
genenu money of ai\y sort, the general medium 


In another, though a nearly related, point 
of view, forgery of real evidence is to real 
evidence w'hat subornation is to personal : 
it IS an attempt to pervert and corrupt the 
nature of things, of real objects, and thus force 
them to speak false. Of themselves the things 
are silent, or, if they ^eak, speak to the in- 
eulpatuni ot the defendant : by the force he 
applies, a thing that was silent is made to 
depose falsely — a thing that was speaking 
against him is cither made to speak in his fa- 
vour, oi rtf least put to silence. 

As well in the ca-e of real evidence as in 
the iMse of w listen evidence, forgery is sus- 
ceptible of one mam distinction — into/a6ri- 
eat It e and tihlifetatii'c The rase where, in the 
employment ot expedients of this kind, the 
cndcrtv om ot the ei iminal is simply to remove 
file imputation troiii himself, without seeking 
tojasten it .on anybody else, is as common 
rts the otliei crt-t' u laie Wliatev'cr be the 
eiinie, a main object ot the endeavour of the 
( iimm.il IS ot couise to expunge, as effeotiially 
as [ 10—1 ble, all tiaees ot the cumimssion of it. 
The hand., the garments of the murderer, 
have they’ received a stain from the blood of 
the dcce.iscd '1 he most obvious reflection 
siigg(‘st. flit' leinoving the stain fiom every- 
thing tiom which It can be removed, and the 
destroying oi hiding anything from w'hich it 
cannot be re’oovid To «upei induce upon 
an\ objci't an ajipeaiance, the tendency of 
winch shill be to disprove the commission of 
the crime, — wliethVr by disproving the exist- 
ence ot the ciiniinal act or some criminative 
rircuin.t nice, oi by pioving the existence of 
some jnstilie.itive, or extemiative, or exemp- 
tive, ciiciinisianee , — an aititice ot tins ten- 
dt'iiey would .iip|io.e an ulterior degree of 
relmemeiit, and would come under the de- 
nonniiution ni Jahfu atiit loigeiy ot real evi- 
dence 

Aft it is only tliiongh tin im dmin of physical 
facts that p.y (‘hological facts can be brought 
to view, It IS, ronsc(pieiitly , thioiigh the me- 
dinm ot physical facts alone, that any decep- 
litious lepicsi'iitation of psychological facts 
can be fonveyed Pliy.ic.il facts alone, and 
not p.y elioloi>ical taels, aie tbe only one of 
tlie two sorts, ot facts upon and in respect of 
wliieb forgery r-an, propel ly speaking, be com- 
mitted — to which the operations indicated 
by tbe term foigeiy can bear any direct and 
iiiitnediafe application. 

As to physical t.icts ; although, among the 
several modifications of winch real evidence 
of the evaneweut kind is susceptible — evi- 
dence consisting ot motions, sounds, colours, 

of excl'ange, is the subject-matter or the object 
ot these mudiHcations ot tbe more extensive spe- 
cies of deception — forgery in regard to real evi- 
dence in general — the subject-matter has been 
already touched upon under the head of Pre-ap- 
pointed Real Evinencc. 
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tmelJsy iastef, and (if the word may be used) 
twche»f ~~ there U not perhaps a single article 
that has not, at one time or other, been taken 
for the subject of that sort of deceptitious 
operation which, applied to other subjects, 
has received the name of forgery, yet it is 
ammig the modifications of permanent real 
evidence that we are io look for that modifi- 
mtion of forgery which is most in use, most 
^eadUy apprehended, and must apt to piesont 
Itself under that name 

The beautiful histoiy of the patriarch Jo- 
seph will afford us one eYcmpIication of for- 
gery respecting real evidence^ Preparatory to 
the affectionate forgiveness he meditated to 
extend to his brethren, his plan required that 
an alarm should be raised in their guilty bo- 
soms — an apprehension of being punished, not 
indeed for the barbarity of which he had for- 
merly been the victim, but for a supposed 
offence of recent date, of which they u'ere 
altogether innocent In this view it was, that, 
into one of the sacks that had been hllcd with 
the corn which they had been buying, he 
caused a cup to be introduced, which, not 
having bought it, they had nevei meant to 
take Heie then we have an oYample of for- 
gery of real evidence of theft — forgeiy of real 
evidence of the permanent kind — toigeiy of 
evidence piesented by the permanent situa- 
tion of a certain material object, a certain real 
body, principal object and Lubject-niatter of 
the supposed theft, the impulation of which 
it was intended thus to fixmpon them, though 
for a time only, and for a genci oiis and friendly 
pill pose. , 

Another example may be afforded hy the 
modern case of Captain Donnell.iii The smell 
afforded by the laurel- water, the poison sup- 
posed to have been cmploved by him as xlie 
instrument of death, — thu important pheno- 
menon, susceptible of permanence in respect 
of the substance itself and its odorous power, 
evanescent when considered in lespect of the 
sensations of which, on any given occasion, it 
might have been productive, — was, at any 
rate (so long as the phial continued impreg- 
nated with It,) a lot of real evidence — a lot of 
evidence indicative, at once, of the phy sical 
act by which the poison was applied to the 
organs of the patient, of the intention, the 
murderous intention, in pursuance of which 
these acts were performed , and of the crimi- 
nail consciousness with which that intention 
was accompanied Conscious of all these facts, 
as well as of the punishment annexed by law 
to such crimes, Donnellan, oVi observing how 
the phial had become the subject of observa- 
took It up, and, with the apparent view 
of doing away the instructive smell, poured 
water into it, and nnsed it out The forgery 
thus actually committed was of the kind that 
has been distinguished by the name of obU- 
Cerufttie. Suppose now that, instead of sim- 
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ply clearing the phial of the existing smell, it 
bad been his plan, for further security, to su- 
perinduce another — the smell, for instance, of 
some highly-scented medicine, such as would 
have been suitable to the patient’s case,— fa- 
bricative forgery would thus have been added 
to obliterative 

]fi the case where guilt, guilt on the part 
of the forger, really exists, — the inculpative 
fact, of which the act in question operates as 
evidence, is a psychological fact- — the exist- 
ence of culpable consciousness — consciousness 
that the act, whereby the effect is intended 
to he produced, is'^of the number of those 
which ‘^and proscribed one at least of the 
two guaidian sanctions, the political and the 
moial, if not by both 

The presumption thus afforded by this 
species of arcumstantial evidence — the pre- 
sumption of coi respondent delinquency — is 
ohviouslv a strong one, it is, however, far 
from being a conclusive one Cases, sup- 
posable cases are not wanting, in which 
(supposing them realized) the failure of the 
presumption, the eiioneousnoss of the infer- 
ence, will be obvious and indisputable, nor 
arc instances w-anting in which tlicse seveial 
supposahle cases have been exemplified in real 
life 

1 Forgeiy (exculpative) in self-defence 
against a false accusation , forgery having toi 
its object the removal of appearances tending 
to fasten the imputation of delinquency upon 
an K.divuiii.il really innocent The paity in 
question being ^nnocent, — suppose at the 
same a iiumbei of natural appearances 
tending to induce a pci suasion of his being 
guilty Take away the pre-existing soiiice 
of^deception^ the forgery in question is true 
evidence of guilt add the pre-existing soui ce 
of deception, the forge*v hy which the de- 
ception from this soiiice is endeavoured to he 
done away, is, in the chaiactcr of evidence of 
guilt, fdlluious 

No sv>.tcin of established procedure is yet 
known that does not afford instances — in- 
stances in greater numbers than an eye of sen- 
sibility can contemplate without concern and 
apprehension — where individuals, leally in- 
„nocent, have sunk under a load of imputation 
heaped upon tnem by fallacious ciicumstan- 
tial evidence Suppose an artK\e of this de- 
sciiption, pregnant with false inferences, — 
an article exhibiting appearances susceptible 
of permanence — the dagger employed by a 
murderer, conveved into the pocket of an in- 
nocent man , ine gaimeni of an innocent man 
stained, by design or accident, with blood from 
the body of a man who has been murdered 
Suppose the innocent man detected in his en- 
deavours to nd himself of the dagger, to wash 
away the blood the dagger, the blood, fal- 
lacious as they are, are, notwithstanding, evi- 
dence these endeavourSi^innocent as they are, 
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will accordingly be, in appearance at any rate, 
and in a certain sense in reality, forgery of real 
evidence. 

The case of the unfortunate Galas affords 
an exemplification of more than one of the 
incidents by which the conclusivcness of an 
inculpative presumption may be proved. A 
son of his had received a violent death from 
his own bands : the father was brought to trial 
on a chatge of murdering the son. As far as 
the confusion of mind into which he was 
plunged permitted, he had obliterated or 
changed some of the appearances about the 
body of the deceased, aiuhother eircinnjacent 
bodies: here was forgery of ical ey deuce. 
On his exaniiiKitiOii, he denied some'of the 
facts by w'hich the non-naturality of the death 
was indicated : in this inode, as in the tormer, 
he concealed — iU)t indeed the fatal act itself, 
the act by which the process of strantrulation 
was etlected (^for in that he had neithei part 
nor privity,) — but some of tlie evidentiary 
facts by which it was indicated here was 
clandcsitinity. To what end all these ahei- 
rations fioiii the line of truth? — to cover 
guilt ? — No ; for there was none any where 
The object w'as to save the reputation of his 
departed child, and thereby the reputation of 
the family, from the ignominy vvhicli, Jiad the 
direct truth been know'n, would (he was hut 
too well assured; he stamped upon it by a 
most mischievous and endemial prejudice * 

2. Forgery (inculpative) acted in sport 
toigery eoininittod in eiideavouiing, fui a'^ior- 
tive purpose, to fasten upon an innocent pei- 
sjon the imputation of dolim^iency in this or 
that shape for a time f * 

In the stoiy already rofejrtd to — the story 
of Joseph and his biethien — vve may l*id an 
e\einplili(>ation of thi'« ease , llnafgh the spifM 
was there not of tlie mirthful, Init ot tIm- 
seiious and moral — not of the comie, but ot 
the tragic kind. Suppose the patriaieh, — 
imnistei as he was to an absolute kinu, — sup- 
pose him, notwithstanding, ainenuhle to ilie 
oidiimry dispensations of justice suppose his 

* Whether, in the rase in questnm, the seve- 
ral above-distinguished modifications of innocent 
deception did actually take place, would be a 
scrutiny foreign to the purpose. Some, indis- 
putably ; not all, possibly : but the inquiry would 
be completely useless, since, correct or not cor- 
rect, the statement answers, in equal degree, the 
purpose of illustration. What is material is — 
the circumstances in it (if any) that are false, are, 
in any future case, just as likely to be exemplified 
as it they had been true. 

■f- If the endeavour be a serious one~an en- 
deavour to cause an innocent person to suffer 
ultimately as for a delinquency, of which, to the 
knowledge of the forger, he is not guilty, — the 
act directed by this intention, and accompanied 
by this consciousness, constitutes a substantive 
offence, and the presumption of delinquency af- 
forded by the forgery is by the supposition not 
fisUaciousL 
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fraternal and generous project observed, and 

mistaken for a serious hostile one : the uU 

timate innocence of intention would, when 
demonstrated, have been sufficient to repel 
the presumption afforded by the apparent in- 
dications of a design deceptitious and injuri- 
ous, and to add to the instances by which it 
is proved that, in the character of inculpative 
evidence, tins, any more than any other spe- 
cies of evidence, is never entirely exempt from 
the danger of proving fallacious. 

Penal justice is not the only theatre of a 
fiaiul of this complexion : it is equally appli- 
cable to non-peiml cases. It may have for its 
object the subjecting a man to punishment, 
'or to the burthen of making satisfaction, when 
undue : it mav have for its object the exempt- 
ing a man fi oin puni'<hment when due : it may 
equally have for its object the causing a man 
to be put into possession of some right to 
which lie has no just claim : it may have for 
its object the exempting a man from some 
obligation, which, as necessary to thecollation 
of a correspondent right, some other person 
has a just claim to see imposed upon him. 

The clandedine removal of a land-mark 
affords an example of a case of forgery of real 
ev idcnce, liav ing for its object the acquisition 
of a piopnctuiv right. Considered in respect 
of its most obvious and most frequent motive 
and efficient cause, it is a contrivance for 
stealing land it is a suecedaneuin to the for- 
gi*rv of a deed, designed to serve as evidence 
ot a title to land. Considered as the act of a 
person to whom the loss would not be pro- 
(hic‘tive of anv profit, it w'ould at any rate be 
a contrivance foi injuring a person in his pro- 
pertv, hv distroi/tnij his title to land. 

lly the foiegoing tlieoretic views, a few 
nia^'tu'.d instructions ate obviously suggested. 

The first is, tha^ it is an office incumbent 
on the leuM-lator, and, under his authority and 
cuidanee, on the judge, — whenever any ma- 
terial objects piesent themselves as capable 
of affoidiinr real evidence in the cause (be it 
penal, be it non-penal,) — to take such mea- 
sures as maj be suitable to the nature of the 
case, for seeming their continuance in that 
state in which they shall be still exhibitive 
of the evidence which they appeared to ex- 
hihit at the time of their being observed; 
and to prevent them from either passing of 
themselves, or being purposely or accidentally 
brought, into any other state, in which the 
evidence exhibited hy them might be in dan- 
ger of proving fallacious. 

The attention bestowed upon this object, 
is, in the French law, particularly conspicu- 
ous : more so than in the English. ^ In the 
former, the judge has general explicit duties 
presented to him, and explicit rules for his 
guidance, with commensurate pow'ers. In 
the English law, no special powers extensiv* 
enough to embrace the object are possomwi 
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1>;ir any ma^rste t and in the exareise of his 
powers, so (was Wiey happen to be adequate, 
®e k left to^ his owm unassisted discretion, 
^tnont any instruction for bis ffuidance 
' Beibre any suspicion has arisen — before 
steps have been taken, in the view of 
'bringing the delinquent to justice — the field 
for this species of forgery is open to bun , and 
VO provisions taken by the legislator can be 
bf any use, the moment for making application 
of i^em not being yet come But as soon as 
suspicion has told her tale to justice, and the 
servants of justice have been put upon the 
search for evidence, then it is that things as 
well as persons may in this view be fit objects 
of their care. % 

ii. Another subject for the consideration at 
least of the legislator, is, the putting (where 
practicable) this species of forgery, under its 
several applications, upon the same footing 
in respect of piobibition and punishment, as 
forgery of written evidence, when directed to 
the same ends. 

By the compilers of the books of Romano- 
German law, Prussian* as well as Austiian,! 
removal of land-marks constitutes an inde- 
pendent species of delinquency, under a title 
by itself, not referred to fraud, the crinten 
falstt or any other genus Under the same 
denomination, mention had been found to be 
made of it in the original books of ancient 
Roman law J This, it is evident, is a case 
of forgery of real evidence, in which the ob- 
literative and the tabricative species are com- 
bined. In so &r as the designation that had 
been gpven of the real boundary is done away 
by it, it is obliterative , in so far as an in li- 
cation of a false boundary is presented, by 
lotting the mai k down again in a wrong place, 
It i» Jabricntwe. 

In this spot, and in this alone, the fJciial 
law of these two Germhn states has covered 
a poition, important indeed in its nature, but 
comparatively minute in its extent, of the 
Wide field of this modification of forgery 
Neither the English nor the old French law 
have made so much a>s this small adiance to- 
wards the comprehension of this fiand The 
French, in their adoption of the Roman law, 
seem somehow or other to have dropt what 
the more faithful Germans have copied • 
In French jurisprudence, how ever, instances 
ire not wanting of the application, real as w^ell 
le suspected, of this species of fraud, to the 
most mischievous and flagitious purposes 
In the case of Le Brun,|| who died of the 

K ire that had been unjustly uifiicted on him 
is supposed participation in the murder of 
bit balstress, the judicial officers, when pos- 
iqsstOR had been taken of an old key that had 

^ Boehmer, 8 2, Cap. ItS. 

± Nlfofda Elem. (ad Pand.) Pars. VII. 
IW > 

Q Gaum Cdtbrrs (1737)> ni. 323. 


been in his CKXupation, were charged his 
advocates with having altered it into a mas- 
ter-key, for the purpose of bia appearing to 
possess a focihty, which in fact he did not 
possess, for the commission of the crime. 

Under the Roman law, the word stellian- 
atui served as a head to comprise a hodge- 
podge of offences, chiefly of the predatory 
efebs, bearing scarce any other resemblance to 
each other. Out of six, the third js si quts 
impostvram faciet in necem alterma — if any 
one shall have employed imposition in the 
view of depriving another of his life. Under 
this head, forgery of real evidence for that 
particular purpose may, probably have been 
meant to be comprised 

A lizard is a cunning animal, and a atellio is 
the most cunning of all the lizards, as Pkny, 
the most accurate of natural historians, as- 
sures us It is upon the ground of this anec- 
dote of natural history, that the Roman law- 
yers have jflmbled together so many other 
offences which require no contrivance, under 
the name of stelhonatus Stelhonatus should, 
by this description of it, have been synony- 
mous to fraud, or been used to express exclu- 
sively some modification of fraud. 


CHAPTER IV. 

OF PRFPARAllONS, ATTEMPTS, DECIABA- 
TlONS or IN rFNlION, AND THREATS, tON- 
SIDERFD AS AFFORDING EVIDENCE UF DE- 

^^LINQUENCY 

§ I Prohativ(\ fnice of these cii rumstances 
,1 constdeted in them'>elves 

1 PuFPVRvrioNs, — VIZ acts done in the in- 
tent’on of giving birth to the act considered 
“s the pinvipdl fact, the fact said to be evi- 
denced. 

The event having actually taken place, — 
if the acts considered as preparations with 
regard to that event were such as properly 
come undei that name, their probative force 
with reference to it is out of dispute, and 
they are assumed to be conclusive 

Of acts of this descnption, and those others 
that follow them under the same more ex- 
tensive denomination of precedential acts, it 
maybe of use at the outlet to observe, that — 
although in point of time the acts themselves 
arc essentially prior to the principal act or 
other fact — it will frequently happen, that 
the time when they are understood to be 
such, the time when their connexion with the 
principal fact is perceived, and even the time 
when they themselves come to light, is of 
later date * That it should ^ so is the more 
natura\ inasmuch as — if the design, being of 
a criminal or in other respects 'an obnoxious 
nature, is understood (or though it be but 
suspected ) — a natural though not a necessa^ 

* An example will be seen furtlier on, in 
Donnellan’s *' 
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result is, that it should be frustrated : that 
the obnoxious event ^ouldbe prevented from 
taking place. 

It is in the penal law that acts of this de- 
scription have been most frequently brought 
to notice ; the purchasing, the collecting, the 
fesbioning, the instruments of mischief ; the 
repairing to the spot destined to be the scene 
of it* • 

Not that the facts which are apt to come 
in question in a non-pcnal cause are in their 
nature by any means destitute of this species 
of circumstantial evidence . — 1 . Preparations 
for the ceremony of injfirment have been 
brought forward a'^ cii ciimstantial evidence 
of expected, though* more naturally prece- 
dent, death , most commonly to prove a death 
which really took place: rarely, hut not with- 
out example, to aifoid a fallacious proof ot 
the death of a person at that time still in ex- 
istence.* 2 Preparations foi biith {i. e. for 
parturition) ha\e been brought fijrward, some- 
times to repel the charge or suspicion of the 
destruction of an illegitimate child by the 
mother, sometime-, to afford proof ot filia- 
tion, real or pretended 3. Preparations tor 
the marriage eeremonj have beeq bi ought 
forward, sometimes as presumptive proof of 
the substMiuent performanee of the ceremony, 
sometimes as proof of an engagement to that 
effect, when satisfaction for the broacli ot it 
has been claimeil 'f 

When the act projected is of a ciiminal 
nature, or w'here on any other account the 
discovery of the design threatens to be^ol- 
lowed either by the frustration of it, or by 
any other inconvenience, either to theiigent 
in question, or to any other person or per- 
sons, whose w'elfare is regarded bj hiin^with 
an eye of sympathy, — the natiyal state qf 
things is, that the preparations should be 
endeavoured to be aoncealed Understainf, 
the preparations for bunging about the e\ent 
which IS particulaily and for its own sake en- 
deavoured to be brought about. But in this 
main and direet design, arc itnolved by ac- 
cident a various and almost indetei inmate 
multitude of incidental and collateral ones : 

1 Preparations tor giving biith to productive 
or facilitating causes, of all kinds and degrees 
of propinquity or remuteness ; for removing 
obatruclions of all kinds from all quarters. 


• See Causes Cclebrcs. 

•f In the cases where the act has not been in- 
tended, or the event not expected, the prepara- 
tions, being employed as instruments or decep- 
tion, nave been tinctured with thatspeciesof fraud 
which has, on a former occasion, been distin- 
guishetl by the name of forgery of real evidence : 
a deception which, though the object of it is to 
di»|mise or suppress genuine evidence, occomes 
itsdf evidence when discovered, but evidence on 
the other side. Every species of deception, which, 
bp successful, would have produced evidence on 
the aide of the deceiver, operates as evidence 
against him in coae of iU success. 
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and, among otherl^ for obviating suspitiioa of 
the design itself ; 2. Preparations as it wero 
of the second order, for preventing discovery 
or suspicion of the preparations of the first 
order, viz. of those which are pointed most 
immediately to the accomplishment of the 
principal design ; 3. To these preparations of 
the second order, imag^ation will easily add 
preparations of the third and fourth order, 
and so on. Fbr it is evident, that to this 
chain of preparations— to the chain of even- 
tual or intended causes, capable ot being thus 
spun out of the stores of wayward industry 

— there can bo no certain limit. 

The measures thus taken for concealment 
^or illusion — for involving facts in darkness, 
or coveting them with false colours — will 
sometimes appear in the form of discourse, 
oral or WTitten ; sometimes in the shape of 
deportment, — physical acts at large. Whatever 
a man doc^, he does either by bis own hands, 
by his own immediate operative powers, or 
by the hands of others. When he gives mo- 
tion to the hands of others, it will generally 
be by woi ds. So, if the hands or the lips of 
otheis be pi evented from raising up obstruc- 
tions to his designs : and, among the persons 
thus wTOught upon — the persons prevented 
from becoming or continuing to act in the 
character ot opponents, or converted into co- 
adjutors — may be the intended sutferer him- 
self. 

On March 3Utb, 17f^l, at the assizes at 
Waiwick, Captain Donnellan was convicted 
of murder, committed by poisoning Sir The- 
odosius Boughton, in w’hose estates he had 
ait interest in right of his wife. Under the 
pieseiit, as w'cll as several succeeding heads, 
this case will he toiiiid pregnant with a va- 
riety of instructive illustrations. The deter- 
inirfttion w’as formed, that, in some way or 
othei, the death u# the young man should 
take place. To shut the door against sus- 
picion, a notion was to be propagated, that 
ins state of health was desperate; that death 

— speedy death — was certain ; that his im- 
prudence was continually heaping up causes 
upon causes. j; The poison employed was 
distilled laurel w’ater. The plant w'as to be 
found of course in the garden ; and the mur* 

.dercr, not to have poison to buy, had '•pro- 
vided himself with a still for the fabrication 
of it. He practised distillation frequently; 
and the room in w'bich he operated was kept 
by him locked up.|| The young man bad a 
trilling complaint, for which he was taking me- 
dicine . the contents of one of the phials were 
to be got rid of, and the poison substituted. 
The phials, as they came in, used to be placed 
by him in an inner room, which he had been 
in the habit of locking up. He happened once 
to forget to take his medicine. “ Why” (says 
Donnellan) “ don’t you set it in your outef 

t Trial, pp. 10, 20, || Ib. p. 41* . 
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, 100111 ? yoo would not then be so apt to for- 
get it.”-.- The fistal advice was taken . and 
thus the necessary opportunity was prepared. 

PntlMurations capable of a specific descrip- 
tion are frequently and properly made the 
'fttbject of a separate prohibition; — converted 
into distinct offences. 

'Where tfae connexion between any such 
preparatory act and its correspondent prin- 
••dpu act is looked upon as sufficiently inti- 
mate — where the existence of the formei is 
looked upon as sufficiently conclusive with 
regard to the existence of the latter — the vi- 
gilance of the legislator has not uncommonly 
exercised itself in laying hold of the prepa- 
ratory act, and converting it, by his prohibit 
tion and punishment, into a separate offence , 
instead of taking the chance of the judge 
being able to treat it upon the footing of an 
evidentiary act, with reference to the cor- 
responding principal act, and so bringing it 
within the punishment already attached to 
such principal act Forgery, coining, but, 
above all, smuggling, afford so many uibtaMces 
of this line of legislative practice * Under 
the head of Indirect Legislation, it has been 
brought to notice in another place f 

To an operation of this sort an objection 
presents itself, which, when it is not conclu- 
sive as a bar, may at any rate be useful as u 
caution. Such an operation, it may be said, 
will be either useless or mischievous use- 
less, if the effect of it he not to cause a man 
to be convicted of the offence in a case wheie 
otherwise he could not have been convicted, 
mischievous, in the opposite case To the 
judge alone it belongs to be informed of Aic 
circumstances of each individual case , to the 
legislator not If, in any given instance, to 
him who is thus informed ot those iircuin- 
stances, the evidentiary act, even with* the 
addition of whatever otner evidence the case 
may happen to furnish, does not appear to 
afford a sufficient ground for pronouncing the 
existence of the principal act, — the operation 
of the legislator — the obligation which he 
lays on the judge to act as if the ground were 
sufficient — IS an act of injustice it is pro- 
ductive of punishment where not due — and, 
in the only remaining case, justice, at any rate, 
does not gain by it. • 


* On Uits principle, for the more effectual 
prevention of the enme which consists m the 
murder of an illegitimate child, a punishment 
has been imposed by Lnghsh law upon the mere 
ceucealmmtof the birth — an act in itself nowise 
criminal, but con^dered m the light of evidence 
(Oi aeriminal intention.* 

+ Dumont, Traitds de Legislation (Ed. 1802,) 
'EL 118. See above, V<d. I. p. 659. 

^•‘Concealing <» endeavouring to conceal the 
birih of a child, is made a misdemeanour by 9 
Cm. IV* & 81| § 14, and the offender is bable 
to bo impiiioiiod Am* any term not exceeding two 
jreaaai.M.jBSA 


To this objectimi three answers may be 
appbed. 

1. In the first place : the act of the legis- 
lator — the act whereby the prohibition is 
issued, together mth its punishment — ts 
(as such) prior m its date to the occasion by 
which any act in disobedience of it can be 
produced. The subject has complete and ef- 
rehtual warning of it (for, if not, the answer, 
it must be confessed, does not apply ) the 
subject has complete warning of the prohibi- 
tion put upon the newly-prolnbited act, the 
formerly unprohibited and amply evidentiary 
act , and the abstaining from it is as much 
in his Mwer as the abstaining from the prin- 
cipal act If indeed the law — instead of 
being a law precedent to the offence, a law 
issued with the ordinary piecedent notice — 
were a law subsequent to the offence — were, 
in a word, in the laiV'i<iU.'i' of English juiis- 
prudence, and after the fashion of every de- 
cision of jurteprudence in a new case, that 
monster of iniquity an ex post facto law, — 
then, indeed, the objection would be not only 
applicable, but unansueiable But this is not 
supposed to be the case 

2 In the next place the more effectually 
to secure innocence from the punishment le- 
velled against guilt, — when an act that acci- 
dentally might now and then, in the cbaiactcr 
of an evidentiary act, have involved the agent 
in the punishment appertaining to the princi- 
pal act, — when such an act is taken in hand 
by the legislator, and converted into a prin- 
cipHl and independent offence, care oiighjl’^JJo 
be, and commttily is, taken, to inteiweavi 
in the description ot the new-created offence, 
explanations, serving to limit it, and make 
surc 4 >f confining the application of fl^e punish- 
ment to the case where the quondam eviden- 
tial y act, the supposed act of preparation, is 
really such — ib really Connected in the mind 
of the agent with the intention of committing 
the principal act 

3 In the third and last place to the last- 

mentioned precaution may be, and not unfre- 
quently is, added another, — viz the reducing 
to a degree below that of the original or prin- 
cipal offence, the punishment annexed to the 
evidentiary, the new-created offence Instan- 
ces of this sort, in no inconsiderable number 
and variety, would probably be found in the 
laws of all countries relative to smuggling 
they certainl)' are to be found in the British 
laws relative to that multifariously-diversi- 
fied species of offence. w 

What has been said of preparations may ap- 
ply, with little variation, to attempts ; since— 
with reference to the ultimate object of in- 
tentioi]^ the ultimate result — all attempts, 
all motions previous to consummation, may 
be considered as preparations. By attempt, 
we understand action, carried beyond mere 
preparation, but falling short of execution of 
the ultimate design, iii«jiny part of it. 
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Between preparations and attempts, the 
dbtinction will (it is evident) be, in many 
cases, very indeterminate; and in different 
cases it will be widely different. In penal 
cases, it will be different according to the 
nature of the species of offence . in offences 
of the same species, it will be different again, 
according to the different circumstance* in 
which, the different means by which, the in- 
dividual offence in question is endeavomed to 
be committed. In case of homicide, tor ex- 
ample, according as the intended scene is 

laid on shipboard or by ^ind , on the public 
way or in a private chamber; by drowning^ 
fire-arms, or poison. a 

Fortunately, on the present occasion, these 
distinctions are As useless, as, on any occu- 
bioTi, they would be nice and intricate. So 
the ultimate deaign be evidenced, whethei 
the act by which it i>. evidenced come under 
the denomination of an atterspt, or only of 
an act of preparation, niakoA in this le-'pect 
no dilForence. 

II. Second oxamiile of circumstantial evi- 
dence decidedly precedent to the fact e\i- 
denced, JJiclaration'^ of Intention. — ot tin* 
intention to peifomi the act, the perfoi iiianee 
of which constitutes the prineipul fact, llie 
fact evidenced, as above 

This species of ciicninstantial cvnlenco 
bears a elo»e analoiry to the foiegoing De- 
clarations of intention arc expressions of 
inteution puiposelj coiuejed h} woids by 
preparations, piir|)Osely oi not, the intention 
is oxpiessed h\ act.* 'I he ^rmci heloni? to 
the head ot personal cMdciice by disnymsc; 
the latter to that ot pcisonal evidence by de- 
poitnieiit. • 

I I I, Till rnfening, or Menacement. A tin eijt, 
an act ot nieiiaceinent, is a name given to a 
declaration ot intention, in tin* ease wliefe 
the act declined to be intended is ot the num- 
ber of those of which it is siqiposed that the 
effects would he of a painful natuie, with 
reference to the person to whom the decla- 
ration IS addressed. 

The reason foi giving to a declaration of 
intention in this case a separate mention under 
a separate name, is, that it necessarily as.iunit*'. 
a separate name in every system of penal law ; 
inasmuch as, where the lut declaied to he in- 
tended IS considered and treated as an offence, 
so is (or at any late, in cases of a ceitani de- 
gree of importance, so ought to be) the de- 
claration likewise. 

A declaration to this effect may he ex- 
pressed by any other signs as well as by woi ds. 
Preparations, when open, may have for a col- 
lateral object this collateral result. 

It matters not whether the threat be ad- 
dressed immediately to the person on whose 
mind the unpleasant impression is intended 
(or declaied to be intended) to be made, — 
or to any other persjjn or persons, to the ip- 
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tent that, in one way or other, at some time 
or other, it may reach his notice. In a word, 
if it be in the shape of a discourse, oral or 
written, that the threat is meant to be con. 
veyed, it matters hot whether he be men- 
tioned in the second person or the third. 

For the reason given above, menacement 
is presumptive evidence of the act; t. «. that 
it w'as by or with the co-operation of the 
threatener that the act was done : but, for 
the reason also given above, the evidence is 
not of itself absolutely conclusive. 

§ 2. — Infirmative circumstances applicable. 

, I. Preparations and Attempts :* infirmative 
circumstances applicable to them. 

These circumstances have been already con> 
sidcred in the character of criminative circuiu- 
stances, evidentiary of the part supposed to 
have hi'en taken by the supposed delinquent 
m the production of the noxious result. 

Remain to he brought to view the several 
pns'sible facts by which, in the character of 
iiilii Illative facts, their probative force, in re- 
gard to the part "iipposed to have been taken 
by him, is capable ot being diminished. 

I Intention different ah iwtrio.-f* in which 
case, the result intended to be produced may 
have been either — 1 altogether innoxious 

2. less noxious than the result that actually 
took plaee; or, 3. equally ormoie noxious.|| 

■ In some cases the piejutiatwn and the a/. 
tempt V. ill be clearly distinguishable, but in others 
they will nut. To tbe jirescnt purpose, at any 
rate, they iiuiy be brought together under one 
In^'Ufl : in respect to the inflrniative facts capable 
ot applying to them, there will not be found any 
ditlerencp. 

+ 111 this case (u may be objected) the fact is 
not, jiroiierly speaking, an infirmative one. By 
pleAuing It, a nun would not (as in the other 
c.ises that have beenftcen) admit — he would on 
the contrary deny., the existence of the inculpa- 
tive fact m question. True: the preparation or 
attempt was not a preparation or attempt to pro- 
duce exactly the same result that, in consequence, 
IS understtxid to have taken place but it was, 
however, a preparation, an attempt, to do some- 
thing ; and a preparation or attempt of which 
the mischief in question has been the result.^ A 
man is killed by a bullet, shot out of a fbwling- 
])iece : whether the intention was to kill or not 
to kill, suppose the supposed delinquent were, a 
little before, seen putting a bullet into the fowl- 
ing.piece, the preparation thus made would not 
be the less likely or tbe less fit to be considered 
in the light of an evidentary circumstance, pro- 
balnli/ing the intention of producing the mis- 
cbicvous result that actually took place. 

J See Donnellan’s case. Crime — murder, 
poisoning by water distilled from laurel leaves : 
criminative fact— preparation for distilling : in- 
firniative supposition— it might have been for 
water from rose or other leaves ; and such was 
the colour endeavoured to be given to it. 

II It is only in the character of an infimmtive 
supposition applicable to a criminative cvimii- 
tiary circumstance, that the state of things here 
supposed apphes to the present purpose* What, 
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3. 4tvtr»hoi hf the result. But in 
this eMe tiu» di^probabill^ing, the infirma* 
tilve fbrce of the infirmutive fact, applies, not 
to vihe whole of the result, but only to the 
Oxcew of the result produced over the result 
krtended.* 

S, The intention ehanged , vn at a time 
posterior to the attempt or course of prepa. 
ration, which, being proved, is exhibited in 
ihe character of a probabilizing circumstance, 
evidentiary (as against the supposed delin- 
qent) of a participation in the production of 
the mlsehief Here, as above, it is only on 
the supposition of the fresh design’s being 
less mischievous than the original one, that* 
the possibility of tbeinfirmativefa<*t in ques- 
tion can have (or at least ought to have) any 
influence in practice 

4. Intention ptthiDting, power failing the 
result, though intended to be produced by 
the supposed delinquent, having in fact been 
produced, not by any act of his, but by otlici 
means f 

5. Among co-dehnquents, the operation of 

on the supposition that the consummation of the 
ixi of delinquency is sufficiently proved by the 
kelp of ulterior evidence, may be the proper re- 
lative quantity of punishment (relation being had 
to the more ordinary case of an exact conformity 
between the cntninal intwtion and tlie noxious 
result,) IS a question that belongs to another 
fdace. On this point, see Introduction to Mo- 
rale and Legidation Vol I. p 35, ct seg. 

In the State Trials may be seen a trial for 
ttniming, in which the defence wasj that the 
maiming was unintentional, the design beipg 
manifestly to kill, for that manning would not 
answer the purpose. Conviction took place not- 
wiliiBtanding ; it is difficult to say whttlier pro- 
petly or not . the indictment being grounded on 
unwritten law, under which neither nght‘-nor 
wnrng can have any detert iinate place Under 
the statute law, — where the intention has been 
•quaUy or more noxious than the result, there 
Will be no difficulty in saying that the punish- 
ment allowed to be inflicted ought to be at least 
equally great, because, in resolving the mischief 
•T the omsnee into its component elements (viz. 
into the mischief of the first order, vi/. that which 
Islls on the individual specially injured and hts 
immediate connexions — and the mischief of the 
second order, viz. the alarm and the danger ex- 
tendhig to the community ,) it will be found that 
the aggr^ate mischief, and thenee the demand 
Ibr punishm ent, is not, in this anomalous and 
txtrao^lnary case, inferior to what it is in the 
urdioary case. (See Dumont, and Introduc- 
tfOU,'* kc. ut supra, ) 

‘ * Among a number ot considerations, each of 




of the savage practice of confounding homt- 
Ipfle on the oecasK» of a duel in consequence of 
iStumial consent, with homicide in the way of as- 
teifiioaiioo, one is, that ui general die result in- 
tmdwl is not death, but omy disablement ; and 
tku jpvoof ie, that no sooner has the diMblement 
tidMit ploen, dian hoetUity ceases. 

SiO Bradford's case, in a Treatise on €ir- 
fumMsntlal Evidence, occasioned by Donnellan's 


the immediate criminal agent waging from the 
common design agreed on This, a case fre* 
quently exemplified, includes the three first 
cases, being distinguished by no other ar- 
cumatance than that of the number of the 
offenders. 

Two or three engage in a plan of robbery i 
on6 of them, in prosecution of the desi^, 
commits a murder — on his part intentional, 
but not necessary to the design Whether, 
in the intention of committing the greater 
crime, the accomplices in the lessei did or 
did not take part,,, is among the questions 
which (in a case of hoinn^ide on the occasion 
of a de*»ign of robbery) have been passed over 
as not worth notice by the unfeeling negli- 
gence of English judges J 

In an early and rude state of society, the 
attention of those on whose will the tate of 
their fellow-creatures depends, has every- 
where been almost excluhively pointed to phy- 
sical facts, regardless of psychological ones. 
In the mstaiu’c of the Chinese lawyers, Eng- 
lishmen being the eventual or intended vic- 
tims of it, tins barbarity has attracted notice. 
But if, on this score, the first stone be due to 
the head of the Chinese lawyer, the second 
18 , on a multitude of similar accounts, due to 
those of Ills learned brothers on the English 
bench 

II Declarations or other expressions of «i- 
tention infirmative facts applicable 

To the criminative force ot discourse ex- 
pressive of an intention to commit an offence 
of the nature oJ that eventually committed, 
the sftpposable facts that apply in the cha- 
racter of infirmative considerations, are, ift 
spccifs and denomination, the same that have 
lieen seen applying m the case of preparations 
and attempts But, forasmuch as words are 
apt to bo uttered >vith less consideration than 
a course of preparation attended with labour 
and hazard is wont to be engaged and perse- 
vered in, — the probative force of the crimina- 
tive circumstance seems in general less consi- 
derable, and at the same time the disprobative 


trial ■ Bradford being an innkeeper, a traveller, 
seen to be well provided with money, put up at 
his house. The traveller was found weltering 
in Ins blood, Bradford in the rootn, armed as 
for the crime he had, however, been frustrated 
by another traveller, with whom he had had no 
intercourse on the subject, and who on his death- 
bed confessed the fact. 


f Where a number of persons are engaged 
together in some unlan ful pursuit, and one of 
them, on a sudden, m furtherance of their com- 
mon purpose, commits a murder, they are all 
guilty ot murder in the eye of the law Poet, 
351 to 354 ; 2 Hawk, P. C. cap 29. §§ 8, 9 — 
JSd. 


* There were vanous tracts on this subject. 
One will be found ediumally quoted (ti^ro, p, 
182,) which does not appear, however, to be that 
referred to by the aullfoi^#~ i?<t 
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force of the infirmative ponuderation more 
considerable. 

Being of the nature of confeasorial evidence, 
viz. of that species of it which is extra-judicial 
and spontaneous, differing only in respect of 
relative time (the confossorial evidence being 
subsequent to the event, the evidence bore 
in question antecedent,) it stands exposed to 
the disprobative force of the same infarmalive 
considerations as confossorial e\ ideiice, uhich 
see.” 

1 . If the state of things expres'sed in the 
former instance by the woid-j intvntton dif- 
ferent ab imtio be cxein]ililic<l heie, this i*> 
as much a^ to say, ‘that the deelaratiwns that 
have place here (viz. the declarations ot an in- 
tention to commit the crime that in fart was 
attei wards committed) were fal-<e. Supposing' 
such to be the I'a^e, the inferences that iiiav 
he drawn tioni them, aiidthe inf'iimatue con- | 
sideiations that .ipply to their j»iobati\e loiee ] 
in the chaiaeter of criminative ciieuinslam es. 


taken at large (viz. declarations of an inten- 
tion to commit the crime afterwards commit- 
ted,) apply to threats; viz. to threats bearing 
relation to the same crime. But in the case 
of threats, these infirmative considerations 
seem in some instances to apply with supe- 
rior disproliative force. 

In the case of thread, very commonly the 
result really intended to be produced is, — 
not the miachief of the crime, nor, therefore, 
the crime itself, — hut only the apprehension 
of it — the alarm, the terror naturally attend- 
ant on the expectation of it — on the contem- 
plation of it in the chaiacter of a mischief 
, likely to take place. If so, it is in this way 
that the state ut things exprosst'd by the words 
inteniiiin different ab iintio is here verified. 

The coiirtideration that contributes to ren- 
der the falsehood of the declaration in ques- 
tion in this case probable, and consequently 
t«> weaken the prohatue force of this circum- 
stance in the chaiacter of a circumstantial evi- 


are the s.ime as> in the case of ,/h/*>c eitta- 
judicial and spontaneous confi ssorial eeideneet 
or false Tesjtonsion, which sec -f" 

The supposition that these declination? are 
false, may, at first view', be apt to ujtpear 
inconsistent with the supposition all along 
made; vir. that the crime in question has j 
actually been committed, and that //>/ whom 
committed ( or rathci , whether committed by j 
the supposi'd deliuqui'iit ) is the oiilv remnin- 
ing suhjei t of inquiry. But, whethei the 
crime actually coiiuuitled, hj the hupiiosj-tmn, 
had or had not tin* suppo>et^ delinquent foi a 
sharer in it, — the declaiatioiis imfile o^ an in- 
tention to eommit a crniie ot that oi a similar 
description mav, at the tiiec when iniuh*, have ^ 
been take and declarations ot an iiifeiitioii | 
to commit a ciiine are no los‘» ■fiisceptihlo of ' 
being hike, than deHaratioiis ot the opposite | 
east, viz declarations of an intention to ab- 


' donee ot the imputed delinquency, as against 
the supposed delinquent, is, the tendency of 
such a prediction to obstruct and frustrate its 
own aceoinplisliincnt. By threatening a man, 
}ou put him upon his guard; and force him to 
i have recouisc to such means ol protection, 
a-, the force ot the law, or any extra-judicial 
powers which lie may liave ut command, may 
he capable ot uffoidiiig to him. 

Whatever may be the dis[)robative force 
with wliich in the character of an itifirma- 
ti\c tact, this teiidencv on the part of an an- 
tecedent threat mu> operate in opposition to 
ys puihitive (Viz to Us iTiminative) force, 
— the iiidiciition utfoidcd by this infirmative 
COM 'idci ation can never be peremptory and 
eoiiclu'ive B\ the testimony of experience, 
civniiial threats uio hut too often, sooner or 
later, realized. 'IJo the intention of produ- 
eing the terroi, and nothing but tlie terror, 


stain fioni the coininihsion ot that or u bimilur i succeeds, under favour of some special op- 


criine | |)oitunit>, or under the spur of some fresh 

See (’hapter VI., in which the various in- i piovocation, the intention of producing the 
ducements by which a man may have been | inisehief, and (in pursuance of that intention) 


engaged to avow the (‘omiuisgion ot a ciimc, 
coiimiittcd or not committed, are brought to 
view. 

III. Threats infirmative consideratioiH 

applicable. 

To threaten to do a criminal act is to ex- 
press an intention of committing it. The 
only difference is, that, when a man threatciib 
to commit a crime, he not only expresses an I 
intention of committing it, but declares this 
intention in the design that such his declara- 
tion should come to the knowledge, and be 
productive of fear in the mind, of some per- 
son in whose mind (if committed) he expects 
it would be productive of grief. 

Of course, whatsoever infirmative consi- 
derations apply to declarations of intention 


I the nubcluevous act. 

I Note, that among the tendencies of menace- 
j ment IS that of operating at the same time 
as an evidence of an ulterior and distiogubh- 
I able evidentiary fact ; viz. operation of eorre- 
I bpunding motivcb, existence of corresponding 
dispositions: permanent sources of the de- 
linquency m question, in the instance of the 
buppo?e(l delinquent. As to this point, see 
further in an ciibuing chapter.^ 

A question which may occasionally arise 
18, liow far mendacity on the part of a witness 
may be considered as prolmbilized by evidence 
proving him to have previously thtvatened to 
prejudice by hia testimony a party on a side 
opposite to that on which he is called: in par- 
ticular, in a criminal case, to have tbreateii^d 


• Vide xnfra, Cliap.^I. + «hap. V. & VI. 


tufas I h."!;). XI II. 
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to gfre ium teittinony as should render cer« 
tain, or more or less probable, the <fonvictioD 
of tft« defsndani. 

In this supposed circumstantial evidence 
of mendacity may be seen a very frequent 
source of delusion, and a very useful instru- 
tnmit in tbe bands of delinquents and their 
advocates. 

If tbe threat be conditional, next to nothing 
is proved by it : if absolute, still less “ If 
you do not so and so as I would wish, I will 
testify against you ” With superior and re- 
fined morality, it certainly is not consistent 
Ibr a man thus to render dependent on a com- 
pliance with his personal wishes a service^ 
which he owes to justice. But does it follow 
that, because — out of court, and before you 
have been called upon for your testimony by 
the official ministers of justice — jou reserve 
to yourself (or rather declare yourself to have 
reserved to yourself) the faculty of making or 
not making, as you think fit, the preliminary 
disclosure which may eventually lead to pro- 
secution, — that theiefore, if by the power of 
jfustlce called upon for your testimony, you 
will perjure yourself’ 

A threat, however, of this kind — though, 
taken by itself, it operates with very little 
force in the way of presumptive evidence of 
mendacity — may be of considerable efficacy 
in corroboration of other circumstantial evi- 
dence to the same effect 


CHAPTER V 

OF NON-RESPONSION, AND FALSE, OB EVASiVl’ 
RESFONSION, CONSIDERFD AS AFFORDING 
EVIDENCE OF DELINQUENCY 

I. First article of that class of circumstantial 
evidence, the nature of iwliich is to piesent 
itself at a penod of time subsequent to that 
principal fact, — no7i-rei>jwni,ioii judi- 
cial' silence on the part of an individual 
(being a party to the cause) at the time of 
nis being subjected to examination in due 
form of law wilful forbearance to make an- 
swer, in the character of a deposing ivitness, 
to any relevant question put to him in the 
course of a judicial examination In this ease 
is involved the supposition of the establish- 
ment of the practice in question, in the in- 
stance of both parties, plaintiff and defendant, 
in both sorts of causes, penal and non-penal 
and, in the supposition of the eitablithment 
of that practice, is again involved the sup- 
position of the propriety of it — of the pro- 
firiety of it, in the utmost latitude of which 
<’» is susceptible, as above Is it then proper, 
and to an extent thus unlimited ? Yes and 
that two sorts of reason. In the first place, 

bectmse the notions by which, in one of tbe 
four cates (viz that of the defendant in a 
ef a penal nature,) it stands condemned, 


are mere prejudices — greundless and utterly 
indefensible prejudices — conceits, founded 
not on tbe principle of utility, but solely on 
the principle of caprice. In the next plaeev 
because, in this case, as in tbe three others^ 
the practice in question is the most powerful 
as well as the safest of all instruments that 
can be employed for the discovery of truth. 
The reasons in favour of the former of these 
positions will be exhibited under other heads * 
the reasons which the latter has for its ground 
will now appear as we advance. 

The fact of which this sewt of behaviour 
operates as evidcncd — the conclusion to whidb 
it tendf,, the inference v^bieh it appears to 
wairant — varies in its description, as already 
intimated, according to the quality of the 
cause, penal or non-penal, and the relation 
which the party, plaintiff or defendant, bears 
to It. 

Case 1 — Let the cause be a penal one, 
and the peison examined iii the character of 
a witness, the defendant In this case tbe 
conclusion will naturally be, that he is guilty 
of the offence of which he stands charged. 
Thus stands the proposition . the proof will 
be exhibited further on 

Case 2 — Let the cause be a non-penal 
one, and the paity examined be tbe defendant, 
as before The conclusion is of the same kind, 
varying only wuth tbe nature of the cause. 
Tbe predicament he stands in is of the num- 
ber of those in which a man stands bound by 
lawcto take upon him the obligation sought 
to be imposed ,Mpon him by tbe plaintiff’s 
claim^ 

Case 3 — Let the cause be a penal one, as 
before, but tbe party the plaintiff In this 
case, tf It be a cause purely penal, — the de- 
mand made the plaintiff being purely the 
infliction of punishment, and that a punish- 
ment not including any effect of a nature to 
afford personal satisfaction to himself, as is 
the case where the plaintiff prosecutes for the 
public merely, in which ease he is a public 
officer, acting without personal interest ; m 
ibis case it cannot*fall to the share of tbe 
plaintiff to be examined. If by accident (and 
it could happen only by accident) it did fall 
to bis lot to be examined, wilful forbearance 
to answer is a result that can scarcely be sup- 
posed, it being difficult to suppose a motive 
that should engage him to it and supposing 
it to take place, no conclusion can in the 
natui e of the case be drawn from it. If the 
cause bo of the mixed kind, in which a non- 
penal demand is combined with the penal one 
— a demand of satisfaction for the benefit of 
the individual, with the demand foi punish- 
ment to be inflicted for the benefit of the 
public, — in this case, so far as concerns the 
non-penal part of the demand, the case com- 

* Fide Book li^. Exelurian, 
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ddes with the case next following. The con- 
clusion turns to the prejudice of the plaintiff, 
in the tome way as we saw it turn to the 
prejudice of the defendant in the preceding 
non-penal case. 

Case 4. — Cause, non-penal ; party, the 
plaintiff, as before. Conclusion, the plain- 
tiff’s claim ill-founded : the defendant npt in 
fact in that situation which it is necessary 
he should be in, to give legality to the de- 
mand made upon him by the plaintiff — the 
demand that be shall be compelled to submit 
to the obligation sought to be imposed upon 
him at the instance of ftie plaintiff, the obji- 
gation correlative to the plaintiff ’s |p-etended^ 
right. 

Now then as to the proof — the grounds, 
of the conclusion, that the party refusing to 
make answer to questions put to him by au- 
thority of justice, was in the wrong, in re- 
spect of the point in controvi^sv in the cause. 
And, first, where the paityin question is the 
defendant, and the cause a penal one. 

1. Supposing him not guilty, such silence 
cannot but be detrimental to him : sujqiosing 
him guilty, it cannot but be advantageous to 
him ,' that is to sa_\ , siqqiosiiig the judge weie 
to abstain fiom di awing the iiiteieiice winch 
no individual viewing the matter in the same 
point of view ever fails to diavv', on the giouiid 
of the known principles ot human natuie and 
common sense. ' 

To answer one w’ay or other, cannot but 
be ill his power. No <iue'-tion vvliatejiOi to 
which a man, any man vyiatsuever, is not 
able to make an intelligible answer ^tf some 
sort. Quei-t. What do you know about tins 
businc-s •’ -lus. iSo .inti, ‘-o • or, I know iio- 
tbiiig about the matter. Whatever be tin* 
tjuestioii, vvbosoev’ei be tlie*iiidivulu.ff tt> 
vvboin it is piopounded, an answer to •'uie 
effect or tbeotlier niav in everj <M^e be given 
bj him. The answer may be tine oi bil-e 
if false, the ease belongs to the he<id next 
consideied. 

The party is exposed to suspicion — to a 
strong and scriou» su-picion, ot having been 
really guilty of the offence ot winch he stands 
accused. Followed or not followed by i»u- 
nishment, — the persuasion entei tamed re- 
specting the truth of the accusation — entef- 
tained by evciynian to whose cog ni/.ince the 
paiticul.il s of the exaniiiiation present them- 
selves, will be the same. The pait that will 
be in general acted on such occasion bv .i man 
who feels himself guilty, being made known 
to all mankind by reason grounded on expe- 
rience, — so sure as that part is acted by any 
man, so sure will he be looked upon as guilty 
by all who know of it ; and, being %o looked 
upon, the disrepute attendant upon the of- 
fence — the punishment attached toil by the 
popular, or say the moral sanction — the for- 
feiture of a corresDondent portion of esteem. 


and consequent good-will, attaches upon him 
of course. 

Supposing him not guilty, every fact and 
circumstance that he knows, will contribute 
(if known) to manifest his innocence : for, 
that be has not done the act charged upon 
him, is certain by the supposition. Between 
facts that are all true, there cannot be any 
incompatibility, any inconsistency : if, there- 
fore, there be a single true fact with which 
the fact charged upon him is inconsistent, that 
fact cannot but be false. Speaking, therefore, 
from memory, and not from invention, — by 
eveiy tact be discloses he give** himself an 
additional chance of manifesting the falsity of 
the imputation cast upon him. Foi bearing to 
put in for this advantage, he makes manifest 
by as plain a toki'ii as it is possible fora man 
to di'pl.iy — as plain as he could by any the 
most direct confession that were to confine 
itself to geneial teiins, — that the situation 
he is 111, In ot that sort that does not suffer a 
man to put in tor that advantage : the situa- 
tion ot him whose ineinory holds up to him 
the picture of his own guilt. 

I Such iiic the grounds of the inference, 
«preiwl out at full length. But where is the 
individual, male or fcm.ile, high or low, rich 
or poor, who, being of ripe jears and of a 
sound mind, is not in the habit ot drawing the 
I same inference W’lth equal correctness and 
secuiitv, though by a shoiter process, and 
wilbout the tiouble of clothing it in words? 
Wlicie In the nniNtcr or miNtress of a family, 
who seeing reason to siiNpect a child or scr- 
vMiit of anv forbidden act, does not, for the 
*confirniation or removal of such suspicion, em- 
ploy tbiN ■sjiecies of evidence, and with more 
confidence than any other-' — Si/cnce is tan~ 
tunwunt to i'onjcbswUy is accordingly an obser- 
vation, which, wjfethorit may happen or not 
to have been yet received in any collection of 
[.rovciliN, 1-5 repeated and acted upon with not 
leNN confidence and cert.niity, with not less 
Natety, than the most familiar of the sayings 
which have been thus distinguished. 

Could the exi-stence of a set of human be- 
ings have been conceived, endowed with any 
p.uticle of the attribute of rationality, in 
w horn a conceit of any kind should to such a 
degree have extinguished the lights of reason 
and common sense, as to have disposed them 
to shut the door of justice against this surest, 
i ^aft‘st, and most satisfactory species of evi- 
dence ? Yes : two hav{^ already been indica-' 
ted- — English lawyers, — and a people whose 
boast it IS, with eyes hermetically closed, to 
be led by a hook put into their noses by the 
interested hands of English lawyers. 

In the character, or at any rate the guise, of 
an objection or exception, one consideration 
has here a claim to notice. A case (it may bo 
said) there is, in which, in the instance of « 
defendant under examination, the iiiferenoo 
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ftan i9Hteneft to d^nquency will not be 
iuet;'>~-und«r8tand, the individual act of de- 
of which he stands suspected for 
il b relatively to that, and that alone, that 
^eifllon pronouncing delinquency can be per- 
tinent and just. Hjs conduct will be just the 
ayiV t il» instead of the motives furnished (as 
dSove) by appropriate delinquency, there be 
any others to whicli it can happen to bind 
Mm to silence with equal force And, with- 
out having been guilty in respect of the indi- 
vidual act of delinquency imputed to him, 
may it not happen to n man to bC bound to 
silence by the pressure ot other equally coer- 
mve, or even more than equally coercive, 
motives? 

Yes, certainly it may but of what nature 
can be these hypothetical and just possible 
motives^ Motives derived from delinquency, 
motives not derived from delinquency Undei 
one or other of these divisions they cannot 
but be comprised 

Say, in the first place, motives derived from 
delinquency The delinquency fi om which they 
are derived will then be of an order inferior, 
equal, or superior (undei stand, as indicated 
and measured by the degree of punishment,) 
with reference to the act of delinquency upon 
the carpet To motives derived from delin- 
quency of an inferior order, it cannot happen 
to have produced this supposed equal pres- 
sure . sooner than expose himself to the su- 
perior punishment, as he would by silence, a 
man will make answer, though such answer 
be confession, and though the effect of such 
confession be to expose him to punishment,, 
~8uch punishment being, by the supposition, 
inferior to that to which he would expose 
himself by silence 

Put the case of equal delinquency and p>a- 
nishment, the silence wilLbe quite natural 
put the case of superior delinquency and pu- 
nishment, it will be still moie so But what 
follows to the prejudice of the conclubion, at 
least in respect of the utility of the piactical 

conduct proposed to be grounded on it ? 

Absolutely nothing 

1 In the first place, a coinadence of this 
soit, though possible, is much too rare and 
too improbable to constitute a valid objection 
to the practical conduct to which the infer- 
ence leads. If valid as an objection to con- 
viction and execution in this case, it would 
be an objection at least equally valid to con- 
viottem and executioivin every case it would 
be an objection more than equally valid to 
etveary other species of circumstantial evi- 
dence ; in a word, to every other species of 
bvMence. False testimony — even false cri- 
ittMttive testimony — at least, false testimony 
MrtnfKiiin^ to mere incorrectness, and not 
aeoorilpABMdl with criminal consciousness, — 
is more coaiinon than the sort of coincidence 
here supposed. False testimony in cases non- 


penal is abundantly more so: in penal causes, 
false testimony on the exculpative nde still 
more so Cases of this rare sort have now 
and then appeared; but as often as they 
have appeared, they have been cited, not for 
their probabihty, but foi their extraordinari- 
ness. 

A story I have often heard or read of (no 
matter which) may serve for illustration An 
entertainment was given by some great per- 
sonage to a numerous and mixed company 
in the course of it a trinket was displayed, 
the value of which had, by I know not what 
operation of the principle of association, been 
laised in his imagination and affections above 
all oidinary estimation On a sudden, an 
alarm was given that the precious article was 
mi'.sing “ Let every man of urf*be searched,” 
said one of the company “ Yes , let eveiy 
man of us be seaithed,” said all the rest 
One man alonecrefuscd the c\ es of all wei e 
instantljr upon him his dicss betrayed symp- 
toms of penury no doubt i cmained about the 
thief He entieated and obtained of the mas- 
ter of the house a moment’s audience in a 
pnvate room Ills pockets were turned inside 
out, w'lien in one ot them was found — not 
the lo-'t trinket, but something eatable He 
had a wife who foi such or such a time had 
gone without food 

The story may be tiue or not true but 
supposing it evei so tiue, would it afford any 
valid objection against the universally-pre- 
vailing law which authorizes the making 
search about thevversons, abodes, and other 
recepWles, in the occupation of suspected 
persons, for stolen goods’ It would affoid 
a better aignment in such case against such 
search, than the possibility ot the coincidence 
in question can affoid against the exainina- 
tioTi of a defendant 

2 Anothei consideration is, that — sup- 
posing the coincidence realized, the infeience 
drawn (and that by the supposition an erio- 
neous one,) and the (Iccision followed by tl e 
piactical measures which are the proper con- 
sequences, — still there is no harm done * A 
man suffers foi an offence indeed of which 
he is not suspected or accused, but not for 
^n offence of which he is not guilty. The 
consequence is good m all its shapes -—pre- 
vention by example — prevention by incapa- 
citation — refoi mation — compensation, if the 
case calls for it, and fiiinishes matter for it 
— the good, in all its shapes, that is looked 
for in penal justice , none of the alarm that 
reverberates from injustice. 

Remains the case of the absence of all de- 

* I say', for shortness, there is no harm done; 
for correctness, the expression will not serve. A 
harm there is done: the harm which consists of 
insufficient punishment — the harm which takes 
place when a man, having incurred a greater pu 
mbhnient, is, instead of it, subjected to a less. 
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linquehcy. But if the former case is so rare, 
how much rarer is this latter case ! To a 
suffering, equal or superior to that which is 
fastened upon a marf by the given delinquency 
with the punishment annexed to it, he would 
expose himself, were he to make his conduct 
known: — expose himself, without being .lust- 
ly chargeable with any act of dehnquenfy — 
without having done any of tho'C acts in vir- 
tue of which the puni'-hment woubi be just. 
This, indeed, is possible, but still more im- 
probable. 

Innocent himself, a* man chooses to be 
treated as if he \\cre guilty, rathei than ^o 
expose the secrets of a niistiC'«'s or ft tnend 
an act ot martyrdom peitectl\ lieroical, and 
the more heroical, the litter a '•iiliject for a 
play or a romance Hut the rnoio liLroi<*al, 
the more rare , and theiefoie tlie los^ lit a 
subject to constitute a ground foi the step- 
of the legislator 

The seeiet [irotected at this price, the se- 
cret of the inisti I ss or the ti lend, — « as t here 
any spiee of delinquency inixi’d with it T he 
muteness, heroieul 01 otliei wi-e, is at any rate 
criminal it is the common case ot an iiii will- 
ing witness, nil willing <o expose a fiieiid tt» 
the punishment whioli his dfliiiqueney has in- 
curred: that suit ot eiuitumaey which, wheio- 
soever it exi-ts, it is ineumbent on the law 
to get the better of at any price 

Without any the least guilt on any pait 
— on the part of the e\<iminant him-elt, on 
the pait ot his mistress oi hi- tnend,— -of a 
true and full account of h# own proceeding, 
out of Ins own mouth, will the etb^t he to 
subject them or him to pum-hment ■’ Ot a 
conduct which, not being tainted wiji delin- 
quency, expo-es a man to suir(*i as lor d^diii- 
quency, aic any exunqdos to he toiiiid Nut 
impos-ibly but, once nioie, tlie ea-e is too 
extiaoidinary to atfoid any toleiable giound 
foi tlie I ejection ot -o iiistiiietive a species 
of evidence — a spceies by tar less exception- 
able, less liable to give biith to undue deci- 
sion, than any nthei that can lie named. 

Appearances aie against limi (^to boirow'a 
phrase fioin the title to a play ) appeal anees 
are against him , and, by the disclosure ot 
these appearances, be subjects lumself to pu- 
nishment for an olfence of which he was in- 
nocent. Appeal ances are against bun ? Yes, 
some of the apjiearuiices : but are there none 
that are for him ? The same examination 
which calls upon him to di&close the one, 
calls upon him to disclose the other . of those 
which are against him he is called upon to 
give an explffnation : the explanation, if ta- 

• Not many years ago, at a special commission 
in the south of England, a respectable farmer 
suffered himself to be found guilty of arson, in 
order to Rcreen his son. As soon as the son was 
out of danger, the father’s innocence was made 
manifest, and he waa naidnned FiL 


vourable to himself, will, bythesuppoMtitxff, 
be conformable to truth : being conformable 
to truth, is the conclusion to be that it will 
be disbelieved ? That by possibility it may 
be so, is not to be denied ; but, once more, 
probabilities, and not improbabilities, consti- 
tute the true ground for legislative practice. 

II. Non - responsion extra-judicial : in a 
penal case, the act (the negative act) of him 
w ho, understanding himself to be suspected 
of an offence, and being interrogated con- 
cerning It, forbears to make answ’er to such 
judi(‘i:il que&Uons us are put to him in relation 
to it. 

The fendency of this case is evidently to 
uffoid an iiileieiice of the same nature as is 
alfiiided in the case just mentioned. In de- 
gree, howevei, the inference will most com- 
monly be weaker, and is capable of existing 
111 all degiee- down tc)(> The strength of it 
[ depends principally upon two ciicumstances: 
the stieiigtli ol the appeal ances (understand, 
tlie -trength they may naturally be supposed 
to pushes'., in the point of view in which they 
present tbeiiiselvos to the party interrogated) 

— the stnuigth of the appeal ances, and the 
quality of tlie iiiieirogator. Siijipose him a 
poison ot ripe years, aimed by the law with 
the niithoiity of justice, aiithon/ed (as in 
olfeiiees ot a certain magnitude persons in 
geneial commonly are, under every system 
of law ) to take immediate measures for ren- 
dering the supposed delinquent forthcoming 
loi the purposes ot ju»tice,f — authorized to 
take sueb meusniL*', and to appearance hav- 
•ing It in eoiilemplatinn so to do ; — in such 
ea-e, silence instead of answer to a question 
put to the party by such a pci son, may afford 
an inference little i it at all ) w’eaker than that 
\’fhieh w’oiild be afforded by the like deport- 
ment m case of judicial interrogation before 
a magistrate Suppose (on the other hand) 
a question put in relation to the subject, at 
a time distant from that in w’hieh the cause 
of suspicion has first manifested itself, — put 
at a time when no fresh incident leads to it, 

— put, therefiiie, without reflection, or in 
sport, by a child, from w'hom no such inter- 
position can be apprehended, and to whose 
opinion no attetition can be looked upon as 
due in a case like this, the stiength of the 
inference may vanish altogether. 

In the three remaining cases (that of the 
plaintiff in a penal cause, that of the plain- 
tiff and that of the defendant in a non-penal 
cause) — from what has been said it will be 
easy to deduce the nature and strength of the 
inference afforded by this same modification 
of circumstantial evidence. In all these cases, 
the evidentiary fact being non-responsion, 

•f* To conduct the party, for example, to a ma* 
gistrate, or, at any rate, to give information to • 
magistrate, for the purpose of the party’s being 

Hn pnniliiptprfi hpfnrp him 



ihe evidenced will be want of right, — un- 

foundedness of the pretensions advanced by 
them in their respective situations. In all 
these eases, the relation — the connexion — 
between fact and fact, on which the presump* 
IXOQ groands itself, is the same the cases m 
wbUn the presumption is liable to fail, are 
also much the same but the injury liable to 
festtlt to the individual fiom a decision to 
hit prejudice, in the case where such decision, 
in respect of its being grounded on such pre- 
sumption, IS undue, being by possibility not 
80 great, — the inference will be drawn with 
so much the greater freedom in any of these 
three latter cases then m the case first men- 
tioned. 

III. False responsion The inference is of 
the same nature , and in point of strength, 
whenever in this respect there is any diffe- 
rence between this case and that of non-re- 
sponsion, it is in this case that the inference 
(the probability of guilt) will be the sti ongest 

In the case of judicial interrogation, the 
particular infeience applying to the particular 
case will be strengthened bj the general iin- 
fevourable inference, the shade thrown upon 
a man’s character by the additional circum- 
stance of falsehood supposing it always to 
have acquired the tinge ot mendacity by the 
infusion of criminal consciousness 

In the case of non-judicial interrogation, 
whatever counter-inference may be deduced 
from the topic ot incompetency on the putt 
of the interrogatoi , will, by the additament 
here in question, generallj speaking, he re- 
pelled. — A question, an idle question, put to, 
me by a child ? A question from such a quar- 
ter,. — could I have conceived that it would 
be thought to have any claim to notice ? In 
justification of simple silence, the defence 
might be pertinent, and evon convincing to 
false responsion, the application of it could 
scarce extend Of the claim it had to notice, 
you yourself have borne sufficient testimony 
so &r from grudging the trouble of a ti ue 
answer, you bestowed upon il the greater 
trouble of a lie. 

False answers are, naturally enough, inter- 
spersed more or less with self-contradictory 
ones. The case is no otherwise varied by the 
intermixture than by this, viz that in the case 
of self-contradiction the falsehood is more 
palpable and incontestable. Of any two con- 
tradictory propositions, the one or the other 
TiiriU of necessity be false. Take away this 
internal and irrefragable proof, the detection 
of tiie fislsehood must rest upon the basis — 
ti|M«&|ore or less precarious basis, of other 
o^donce. 

*' jEV. JSvastve responsion, is responsion in 
WOI^ opd ^appearances, non-responsioii in 
tt^y be termed virtual non-respon- 
stoit. l^nder ihis bead may be comprised all 
answers, 'in so far as they are irrelevant to 
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the interrogatories t alt answers in which no- 
thing 18 contained that has in any respect the 
effect of a compliance with the requisition 
(or say command) which every interrogatory, 
as such, involves in its very nature * 

Responsion is either relevant or irrelevant. 
If irrelevant, and after admonition persisted 
in, la is evasive * if evasive, it is tantamount 
to silence ; or rather, in the case of evasion 
(if there be anv difference) the inference is 
stronger. Silence may be ascribed to stupi- 
dity evasion is the work of art — the natural 
resource of self-condemning consciousness. 

“But evasion, — to whatciicumstance, when 
t^uccessfid, does it owe its capacity of having 
the effect of silence , that is, the desired effect 
without the undesired To indistinctness . 
eveiything is referable to this cause. 

In some instances it will now and then 
happen that indistinctness, designed or un- 
designed, shall have the effect of false state- 
ment, affirmative or negative In that case, 
upon a first view, and for the advantage of 
his design, he is taken to have said some- 
thing, — while, upon a second view, and to 
the disadvantage of his design, he is not found 
to have said anything as against punishment 
or other burdensome intliction, he is secure , 
when, perhaps, by means of some false and 
fallacious conceptions conveyed by these same 
woids to the mind of the judge, he has pro- 
duced the same desiied effect that would not 
have been produced if any assertion had been 
hazar(?jd by him in express w'oids 

Blit the most uemnion deceptitious effect 
and usevtof indistinct language (understand, 
to the deceitful deponent,) is to operate as a 
siiccedaneuin to silence to prevent the judge, 
01 whoever on tins occasion stands m the si- 
tuation of the judge, from observing, among 
the' several points to which a man could not 
have spoken truly without speaking in the 
way of confession, what there maybe, to which 
he has forborne to speak. 

Evasion is a sort of middle course between 
non-responsion, false exculpative lesponsion, 
and confessoiial responsion Compelled to 
say something, on pain ot the consequence 
which cannot fail to attach upon his virtual 
refusal to say anything, a man keeps saying 
what amounts to nothing , partly in the hope 
that the imposition may pass undetected, and 
the insignificant discourse be accepted as if it 
vvei e significant , partly to give himself time 
to consider into which of the two other paths 
^ — confessorial truth or exculpative falsehood 
— he shall betake himself. 

The effect ot indistinct Inngnagc. in the 
character of an advantageous substitute to 
false statement or silence, depends greatly 
upon the magnitude of the mass — the vo/u- 

* Where were you (tt such a timd^ is as much 
as to say — Mp zetll ts, that you name tome^ 
place at whton you were at such a time^ 
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wunoumesa of it, in the case of written Ian* 
yiftg ft. Take a single short proposition, — 
be the language of it ever so indistinct, it 
will commonly be seen to be so : the insig- 
nificance of it, and (in case of mala Jides) the 
evasiveness, will be seen through. But, in 
p8ychologi(»l as in physical objects, as the 
mass increases, the transparency diminishes : 
and since, along with the indistinctness of 
the object, the exertion of the mind in its 
endeavour to see through it increases, it will 
not unfrequently happen that the sinister pur- 
pose of the manufacturer of the chaos shall 
be effected, by the mcje lassitude of the eve 
which has the nqisfortune to stand engaged 
to look into it. ® / 

Order — method — is among the iiistiu- 
ments which intellectual \ig()ur has to con- 
struct lor the assistance of intellectual weak- 
ness, and which, when made, intellectual 
weakness assists itself by, m its endea\ouis 
to surmount the difficulties ft has to contend 
w’ith. But as, on one hand, the labour and 
difficulty of producing older, so, on the othei 
hand, the demand for it, increases with the 
magnitude of the mass — with the multitude 
of the elementarv particles which compose it. 
Order — meaning good order — order the best 
adapted to the pin pose — consists in the se- 
lecting, out of the whole miniber of changes 
capable of being rung upon the miinbei of 
clenientar} parts in question, that one of the 
whole number that will place the aggregate 
mass in the most intelligible point of vkwv. 
The number of changes capable of beii^ rung 
upon an assemblage of eloAientary parts, in- 
creases w’lth the nuuibei of those ]^aits, — 
increases with that rapidit} of inciease which 
is so fdiniliaih and pretiselj know ij, to ina- 
thematiciaiis, and wdiich is matter of so nuich 
astonishment to persons altogether uncon yer- 
sant W'ith the fust rudiments of that si-ieiice 
But, with the number of changes capable of 
being rung upon the elementary parts of the 
mass in question, increases the chance in fti- 
vour of disorder and confusion, — the dilfi- 
culty of producing order, — the difficult j of 
detecting the want of it, — the difficulty of 
pointing out the remedy for the w ant of it, 
for the purpose of insisting on the application 
of the remedy, — the facility of producing that 
sort and degree of disorder which shall weai y 
out the energies of the inspecting eye, and 
force it to withdraw from the subject alto- 
gether, to save itself from the labour (perhaps 
the fruitless labour) of persevering in the en- 
deavour to discover what has and what has 
not been said and done. 

It is in written language alone that the 
art of evasion finds a favourable fiqld for its 
operations. Let the deposition be delivered 
vivd vocct any attempt of this sort is soon 
rendered abortive. Though accepted in such 
abundant instances in the ready- writ ten form, 


in masses of any magnitude, testimony is 
never accepted in the spontaneous mode, m 
the form of rtvd voce testimony, in a mass 
of any considerable magnitude. Delivered in 
the vtvA voce form, and thence in the presence 
of the judge ; if indistinct, and by law not ca- 
pable of being subjected to interrogation (for 
to this pitch of opposition to common sense 
has legal usage soared,) — no better purpose — 
none more favourable to the design of the malA 
fide deponent — will be answered by it, than 
w'ould ha\ c been answered by silence. But, 
if ‘.iih)t*ct to intei rogation, by interrogation it 
w'ould immediately be clarified, and reduced 
citlici to taUe statement or to verbal silence. 
Delivered in the shape of written language, 
a mass of indistinct matter runs on to any 
mimher ot j>agos or volumes : delivered vivd 
lore, in the pie^ence of u person having power 
to interpose at any time b> intenogation, it 
i>. stopped at the first indistinct woid. 

CHAPTER VI. 

OF '.rONTVNroi's* SEI.I:-IN( CLPVTIVE TES- 
TIMONY, < ONSIDFIIID AS AFFORDING EVI- 
DLNCL OF DCI IN'Ql’FNCV. 

§ 1. ( Vo(/l's’smM, and confcssorial evidence, 
u'hat — diiitinctton between them. 

Whfn the 8up[)osed delinquent is really 
guilty — the olfenee the subject of discourse 
between him'‘eU and anothei person — and he 
hmiselt the speaker, — in the natural course 
of things, the composition of the discourse 
will be a mixtuie ot falsehood and truth: fear 
''ot detection, and the view of the criminative 
force with which ^iii so far as follow’ed by 
detection) falsi-hood never fails to act, being 
sufficient to prevent it fiom being willingly 
r?cui 1 ed to in any other case than where, to 
rejiel suspicion, ir seems altogether indispen- 
sdiile. But, though in the discourse itself 
these elements will generally be found in a 
state of combination, jet, for the purpose of 
explanation, it will be neither useless nor 
impracticable, to scpaiate them in idea, and 
examine them apart. 

Moieovoi, on the occasion of any such dis- 
course, — howsoever it should have happened 
that the discourse was begun by the supposed 
delinquent, w’hose conduct, by the supposi- 
tion, 13 the subject of it, — yet it will seldom 
happen but that, in the view taken of it by 
the hearer or bearers (say, for simplicity’s 


• By spontaneoxis self-inculpative testimony, 
is here meant, as will hereafter be seen, not self-, 
inculpative testimony which h voluntary, and 
intended to be self-inculpative, in contradistinc- 
tion to that which is not so intended : but merely 
that which is not, as distinguished from that 
which is, extracted by interrogation. Sponta* 
neous is here, as in the book on Exthactioif^i 
employed as synonymous with uninterrogoted. 
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millUt ibe bearer^) it will in this or that pari 
appear ohwoiw, ambiguout, or (if not incor- 
raet) at an]^ rate more or less imperfect ; in 
every one of which cases, — if, on the part of 
i)^ hearer, discourse as well as thought is 
-free,-^ interrogation on that pait, responsiuii 
Oil the other, wiU, in some shape or other, 
tidce place of course. 

In the ordinary colloquial intercourse be- 
tween man and man, it is, however, not less 
natural for the discouise to take its com- 
mencement without interrogation than by in- 
terrogation : having been thus begun, it may 
happen to it to continue upon that same foot- 
ing for any length of tune and, so long as 
upon that same footing it does continue, it 
will be conducive to distinctness of concep- 
tion to consider in what shape the sort of 
evidence in question-^self-dissei ving and self- 
criminative verbal evidence — is capable of 
presenting itself by itself, and without any 
admixture of that sort of evidence in the ex- 
traction of which interrogation has been the 
instrument employed 

When, on the pari of a supposed delin- 
quent, discourse of the self-regaiding kind, 
and (with relation to the offence in question) 
of a self-disserving, and thence (it beuig a 
case of supposed delinquency) of a self-cri- 
minative or selWnculpative tendency, is con- 
sidered as sufficient of itself to justify a 
judgment of conviction, declaring him con- 
victed of that offence, — such discourse is, 
when taken in the aggregate, styled in judi- 
cial practice a coi^esston 

111 regard to the two modifications of evi- 
dence mstinguished from each other by tht 
denominations of direct and cu cumstantial, it 
has already been remarked how intimate the 
connexion is— -how faint, and oftentimes 
ocarce determinative, the boundary line which 
aeparates them. * 

A con/eantotit if so it really be that it is 

g irUcular enough to foi m a sufficient ground 
r conviction, cannot fail to contain more 
<or less of that sort of evidence which, re- 
quiring no ulterior inference to be drawn from 
it, may with propriety be considered as being 
of the nature of direct evidence. But, more- 
over, what can scarcely happen is, that it 
^Knild not contain any admixture of circum- 
ctantial evidence , viz of propositions, each 
of widdb (coming as they do from the sup- 
posed delinquent,) supposing it to have stood 
by itself, might have operated with more or 
less probative force towards conviction, by 
means of some inference for which it would 
eflbrd a ground, — by means of some such 
^nlerence, and not otherwise. 

^/When it amounts to a confession^ the mass 
df iBlkourse in question is full and satisfa^ 
Ijbfy^-ns al^e. But even when, so far as it 
goet^ tibafi^^^ncy of it is disserving, and, in 
respeoM iiw occasion, self-ciiramative, yet, 


when delivered in loose and casual fragmtmts, 
it may happen to it to possess this tendency 
in any the shghtest degree imaginable , ope* 
rating with any degree of probative force, 
from the highest to the lowest. 

In the case where the whole mass, being 
complete, would have amounted to a confes- 
sion , if any fragment is broken off, the re- 
m<irtiing force may be styled a mass or article 
of confessorial evidence.* 


• The word confemon is apt to suggest the 
idea of a voluntary acknowledgment made by 
the defendant of hw having committed the ot- 
fiince with which he is charged. The confession, 
howeverf may be either voluntary or involun- 
tary ; and It may have for its subject, not the 
offence itself, but some fact or facts evidentiary 
ofiU 

The fact which is the subject-matter of the 
confessorial evidence, may be either a fact of the 
number of the principal facts by which, taken 
together, the cemplex fact of the defendant’s 
criminality is composed, or it may belong to any 
one of those classes of evidentiary facts which 
have been or will hereafter be brought to view 
in the character of so many species or modifica- 
tions of circumstantial evidence — Preparations, 
attempts, declarations of intention, threats: phy- 
sical and involuntary symptoms of fear, betrayed 
by the confesSionalist upon an occasion specified ; 
the care taken by him to conceal the obnoxious 
event, the criminal act — or his person while en- 
gaged in It, to keep out of the way all persons 
whose presence might have been dangerous in 
the character of percipient witnesses of it the 
language held by him, before the act and after 
It, inche view of quieting suspicion, or prevent- 
ing it from coming into existence the exertions 
employed by him upon a variety of objects, of 
the class of ihingi, in the view of preventing 
them from assuming appearances capable of 
testifying against him in the character of real 
evi(lence the.exertions employed by him in the 
view of giving to any of those objects delusive ap- 
pearances, tending to bring to view the obnoxious 
event as being the work of mere accident, or of 
some other agent the labour employed by him 
upon the apprehended witnesses, whose observa- 
tions, in the character of percipient witnesses, he 
could not prevent from coming into existence : 
the exertions made by him to keep them out of 
the w ly by direct threats or promises, by decut- 
ful representations, or by downright force— or, 
in the event of their appearance, to suppress the 
facts indicative of his guilt, or even substitute to 
them pretended facts indicative of his innocence : 
the exertions made 4 >y him for the purpose of 
operating in the like manner upon persons who 
had begun, or were expected by him, to actagainst 
him, in the character of prosecutors, the exertions 
made by him for withdrawing his person and 
property out of the reach of justice, and m the 
meantime for concealing himself* the motives 
by which he was stimulated to the commission 
ot the offence: the length of time during whim 
these motives had been operating on his 
and the turn which this disposition of mind hm, 
on different occasions, jpven to his wnduct; the 
language which it had occ’irrtd to him to hold 
to different persons on occasions, whose 

questions or observations be had to encounter in 
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Th>», it wUl be seen presently, is fer from 
being the only species of imperfect self-dis* 
serving, end thereby self-criminative or self- 
inculpative, evidence, exemplified in practice. 
It is, however, one species of self-disserving 
evidence: and forasmuch as a mass of simply 
confessonal evidence ( ». e. a mass of confes- 
sorial evidence not amounting to a confession) 
does not of itself form a sufficient ground for 
conviction, while a mass of confessonal evi- 
dence amounting to a confession does of it- 
self form a sufficient ground foi conviction, — 
it would be of no small utility in practice, if 
a criterion was establislyd, whereby, without 
danger of dispute, or misconception^ it niiglit 
upon every occasion be pronounced'of a mas., 
of selt- disserving and sclf-inculpative evi- 
dence, whether it was a complete confession, 
or nothing more than a mass more or less 
considerable of confessonal evidence. 

Let this criterion be constituted by the 
application of the proce-s tTf intei rogation. 
interrogation, oral or cpistolaiy (as shall be 
determined,) but at any late judicially per- 
formed. insomuch that, — be the mass of 
confe'sorial evidenee, u[ion the lace of it, 
ever so coiroct us well as complete, — vet, 
until and unless, for the assurance of its cor- 
rectness as well as completeness, it has had 
that security which it is not in the power of 

relation to the juincipal facts of the otFence, or 
any other facts whose connexion with it might, 
to nis apprehension, be discovered or suspeettd: 
the silence he ventured or wastorced to maintain 
on some occasions; the false or evasive ans^eis it 
occurred to him to give on oticr occasions; with 
the self-contradictions which, on some of those 
occasions, he fell into in consequence: the me- 
moranda he had made of some of the facts con- 
nected, in one way or other, with the >riminal 
enterprise; the letters he had wrtten to or 're- 
ceived from associates; and his alarm under the 
apprehension that some of these documents pad 
fallen into the adversary’s hands : his fears under 
the apprehension that among his consultations 
with Ills confederates there were some that might 
have been overheard by persons, through the evi- 
dence of whose discourse they would not lad t«) 
be conveyed to the notice of the adversary : his 
fears that among his associates there were some 
who either already had been, or soon w'ould be, 
unfaithful to their trust. 

Not only so, but a fact that in itself has no 
perceptible connexion witli any criminative f.ict', 
may, by accident, operate to the prejudice of (he 
defendant; and in tnat respect the tiiscourse, by 
which the existence of that fact has been stated 
by him, may operate against him in the charac- 
ter of confessonal evidence. 

An extraneous witness, speaking to a supposed 
confessonal discourse supposed to have been held 
in his presence by the confessionalist, mentions 
a variety of facts as having on that occasion been 
staged by the confessionalist— fact:^ ofb the ex- 
istence of which, but for such confessonal dis- 
course, such rej^rting witness could not have 
been apprised. A number of facts — (suppose) 
transactions of the confessionahst himself, con- 
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anything but tbe process of interrogation to 
afford, let it not be considered as amounting 
in any case to a confession, for any such prac- 
tical purpose as that of conviction, as above 
mentioned. 

Short of a confession — although (so far as 
it goes) confessorial — it may of course be, 
after and notwithstanding interrogation; but 
without intei rogation let it never be consi- 
dered as amounting to a confession, in what 
degree soever, upon the face of it, ample and 
instructive. 

Another condition which it might, perhaps, 
be proper to add to the description of a con- 
fession, IS this. VIZ. that, to amount to a 
confession, although extracted by judicial in- 
terrogation, it ought to be such as would have 
been sufficient to warrant a conviction had it 
been delivered bj^an extraneous witness. 

Self-regarding evidence, as has been ob- 
served in a former chapter, is the only species 
ot direct testimonial evidence which, with 
reference to a complex act ot the description 
in question (^a criminal act,) can be complete, 
without comprehending anj article whatever 
ot circumstantial evidence — without leaving 
anj fact to be made out by inference. When 
it IS thus complete — mention being made in 
it of every tact ( psychological as w'ell as phy- 
sic(d) which 18 nece&sarv to complete the d^ 

ncoted or not Lonnecled with the crmiinul en- 
terjirise — are thus reported as having, on the 
otoasioii in question, been reported to the wit- 
ness by the confessionalist ; the existence ot these 
several facts is put out of doubt by other wit- 
nesses coming forward, and deposing, in the cha- 
jacter of percipient witnesses, as to such fact* as, 
in the character of evidentiary facta, point di- 
rectly at tlie did’endant’s criminality ; — the report 
made of them by the confessionalist to the report- 
ing witness assumes directly and obviously the 
character ot contessonal evidence. But even those 
wludi have no siicn’ operation set«e to confirm 
the veracity of the st:itement by which the re- 
porting witness u ports the tenor or the purport 
of thealready-described portion of the defendant’s 
confessonal evidence. Moreover, in the same 
proportion in which it tends to demonstrate the 
trustworthiness of the evidence of the reporting 
w'ltnesh — of the whole body of it taken together 
— in that same proportion it evidently operates 
I in jirejudice of the defendant’s cause. It there- 
fore comes, as incontestably as the other brancdi, 
though not so obviously, under the character of 
coiiftssorial evidence. 

In the trial of .John the painter, the incendiary 
w’lio in 1777 burnt the rope-house at_ Portsmouth, 
the conviction was grounded principally on the 
defendant’s confessorial evidence, as reported by 
an extraneous witness, Baldwin; and, of the evi- 
dence given by other witnesses, a great part con- 
Msted in confirmatory statements of other facts, 
in themselves immaterial, but smted by the de- 
fendant in the confessorial narrative giyen by him 
to that reporting witness. Yet on this occasion 
the advocate for the prosecution boasted much, 
and not without reason, of the probative force— 

the conclusiveness, of his evidence. 
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scsiption oi tne offence (ihie deponent, the 
person whoM testimony it is, being the de- 
fendant, the person who stands accused or 
suspected of that offence,) such body of evi- 
dence may be termed plenary confeiston If 
there be toy one such fact, of which express 
mention is not contained in the mass of evi- 
dence so denominated, the confession, whe- 
ther satisfactory or not, is, at any rate, short 
of plttnary. In practice it may very well 
h^pen that in this or that instance it may, 
witnout being strictly speaking plenary, be 
considered as being equivalent to plenary, 
and as satisfactory as it it weie so As, foi 
instance, if Reus, being accused of the niui- 
der of Occisiis, on being interrogated, sa)s, 
** Yes ; it was indeed I who struck the fatal 
blow *’ In this example, nothing more is ne- 
cessarily deposed to than the physical act 
but, from the confession thus made of the 
physical act, the existence of the correspon- 
dent intention (a psychological fact) will 
naturally enough be infeired of course * 

There is no imaginable lot of testimonial 
evidence which may not (as hath alicady 
been observed) operate in the character of 
direct as well as in that of circumstantikl evi- 
dence. As this is the case with extraneous, 
so IS it, and more particulaily, with self-ie- 
garding evidence Direct with refeience to 
one tact (the fact asserted by it,) it may be 
circumstantial with regard to another tact, 
a fact inferred from the assertion But its 
being capable of operating in the charactei of 
direct evidence, does not lessen the force of 
the demand which calls upon us to considei it 
in the character of circumstantial evidencib 
There is, therefore, no possible modification 
of confessorial evidence, that will not tequiic 
to be considered here under the head ot cir- 
cumstantial evidence In truth, it is onljfin 
its character of confessorial evidence — in re- 
spect of its capacity of affording inferences, 
meant or not meant by the party to be drawn 
from it — that it admits so great a variety of 
modifications Consider it purely and simply 
in the character of direct evidence — consider 
the asertion as evidentiary of the fact asserted 
by it, and nothing more, — all these distinc- 
tions vanish. By the assertion in question, the 
fact asserted is proved, or not proved, — that 
fact, and that fact alone, — according as the 
testimony is regarded as true or false. 

• Confessorial evidence, when not plenary per 
ee — m itself — may yet be so by relatwn. is 
BO by relation when it refers to some other dis- 
oourse in which whatever is wanting to make it 
plenary is contained. 

Thus, when, in the form of English law, at the 
bpening of the trial, the question Is put to the dc- 
ren^t. How say you, guilty, or not guilty ?— 
If tne answer be, Gmltyt the confession is plenary 
bv rebiaon; for it refers to the full description of 
me as contained in the mstrument of ac- 

eosation aiuled die indictmenL 


In considering whether a given lot of self- 
regarding evidence belongs or not to the bead 
of confessonal evidence, regard must be had, 
not to the conception entertained or not by 
the confessionalist himself, in regard to the 
consequences of it (whether to himself or 
others,) but merely to the use eventually 
made of it when exhibited in the course of 
the^^cause The application of which it is re- 
garded as susceptible being considered, the 
idea of reluctance on the part of the confes- 
sionalist will naturally enough be presented 
by the term confession, and its several con- 
jugates But if reluctance were looked upon 
^ a necessary component^ ciicumstcance, the 
extent ^ the idea thus annexed to the teiin 
would be found to fall far shoit of the extent 
that will be found necessary to be given to it 
on many of the occasions on wlucli the de- 
mand for it presents itself These occasions 
will be distinctly brought to view, when we 
come to 8peak»of the diffeient moditications 
of confessonal evidence 1 he case where the 
utteiance of it is attended with leluctanee, 
IS but one out of many distinguishable modi- 
fications 

§ 2 Of spontaneous confessonal evidence 
ext) a-judiciaUy deliveted 

Of this species of evidence it being one 
characteristic piopeitv that the tendency of 
It is prejudicial, and that in any degree up to 
the highest, to him to whom it owes its bn th , 
and another, that it comes out spoiitaueously, 
and i^'ithout any application of the instrument, 
w'lth the help of'Shich, evidence of the same 
tender#*y is capable of being extracted from 
the unw'iUing mind by the band of power, two 
doubt:^ naturally present themselves as seek- 
ing for satisi^ction . viz to what causes it is 
capable of owing its birth ’ and to what others 
its introduction to the theatre of justice’ 

To the first of these questions an answer 
may be conveyed by so many specific deno- 
minations, each of them having the effect of 
indicating the cause (the psychological cause) 
to which the species so denominated owes its 
birth To the other, an answer will be af- 
forded by an indication given in each instance 
of the causes of ti anspiration , incidents, by 
•the force ot which it has been found in piac- 
tice that evidence of the species in question 
has made its way to the theatre of justice. 

1 First species of self-inculpative or self- 
criminative evidence, conspiratorial evidence. 
Discourse held amongst delinquents as to the 
time, place, means, and other circumstances, 
of the offence , whether already committed, 
or as yet but meditated. 

Exa«iples of the causes of transpiration : — 
1. Over-hearing; 2. Loss of papers by acci- 
dent, by interception, by seizure ; 3. Disclo- 
sure, with or without treachery, on the part 
of one or more of the co-delinquents. 
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% Simply confidential, A disclosure made 
(whether from any interested view, or merely 
in expectation of sympathy) by one or more 
of the co-delinquents, before or after the com- 
mission of the offence, to an individual who 
either was or was expected to be a partaker 
in it. 

Transpiration causes, the same in this se^- 
cond case as in the first. 

3. Jactitantial — directly or purposih/ jar- 
titantial. The supposed olfender, takim; a 
pride in the offence, or in the reputation of 
having committed it, makes an intentional 
and unreserved statement af it, in a manner 
more or less circumstantiated, to one on^vhe-e 
part he expects on that account esteem or 
sympathy.* 

Transpiration causes still the same. 

4. Jactitantial thrnuah u/iadviscdnc'^s. In 
the view of conciliatimr esteem or sjmjmthy, 
a man relates some act of his, in itself not 
criminal or otherwise obnoMoti'?, but which 
(in one way or other) becomes evidentiary 
of the principal act — the act of delinquency 
in question. 

Transpiration causes, still the same. 

5. unadi'ii>rd, oi unadii'>cdly rolla- 
qmal. In the way of ordinary conver-ation, 
without any design of boasting, a man sjieak^ 
either of some act of his own, or of any other 
.ncident, any other matter ot tact, winch — 
in virtue of some connexion, that ho h not 
aware of, w'lth the principal fact in que*'tion, 
♦he fact of his delinquency — operates in the 
.-haractei of an evidential y faet in lelatfon 
o it . tor example, his having been in such 

a place at such a time. * 

Transpiration causes, still the «aine, ex- 
cept that theie is no place for tieacliery^ no 
confidence having been pl.iccd. • • 

(5 Vnadvisedhj eirulputirc. Finding or ap- 
piehending himself exposed to the imputation 
of the act ot delinquency in question, — the 
supposed delinquent, in the view of wiping 
off the imputation, or scieening himself from 
it, mentions in diseourse some matter of fact, 
which, without his being aw'are ot such its 
tendency, contiibutos to the contrary effect, 
as above. 

Transpiration causes, as per last ; no room 
for treacherv. 

V 

7. Penitential, or pcnitentially confessorial. 
Though, by the supposition, the occasion on 
which it IS delivered is here extra-judicial, 

* In the case of John the painter, who (anno 
1777) was hanged for setting fire to a public store- 
house at Portsmouth, under the notion of render- 
ing service to the American states on the occasion 
of the war which terminated in their indepen- 
dence, the principal part of the evidencotwas of 
this complexion. 

So in the case of Crossficld, who was tried on 
a charge of being concerned in a plot for the as- 
sassination of his late Alajesty by means of an 
air-gun. 

xTnt x’^rr 


it may happen to it to have been delivered 
in contemplation of its being judicially pro- 
duced in evidence. If so, —here, as in the 
case of a confession or confessorial evidence 
judicially delivered, transpiration is out of 
the question. If so it w’ere that the oommu- 
uicalion was made in confidence, it then, in 
respect of transpiration causes, coincides with 
simply confidential self-disserving evidence, 
a«> above. But, in this case, as in that otlier, 

It remains for inqiui y, by what causes a course 
so repugnant to the universally -prevalent 
principle of self-preservation was pioduced. 

H Superior-henefit-seektnff. By the pursuit 
* of some benefit, it may happen to a man to 
idake known some fact, which — without his 
being aw’are of it, oi oven though he be aware 
— may happen to contiibute, m the charac- 
ter of an ev identiary fact, towards his being 
convicted of the offence in question. Pro- 
bability and neanie'.s, as well as magnitude, 
con-idcied on both -ide', it may happen that 
the value ot the benefit shall be m his eyes 
so great, as to imuo than compensate for the 
iisk of the whole mass ot evil, punishment 
iiu'luded, which he beholds attached to the 
olFenco. 

The infii Illative considerations applicable 
to the probative foiceot criminative ciicnm- 
stautial evidence of this class, seem capable 
of being designated in gcneial terms by three 
woids VI/ 1 Misiiiteipretation ; 2. Incom- 
pleteness, 3 Mendacity. ' 

1 Misintei pretation has in this case the 
effect tluit inconeotHCss on the part of the 
evidence itself has, it not imsiuterpieted t 
m.^much as, though the evidence itself be 
not incoircet, yet the conception produced 
by it (cither in the mind of the judge, or 
in the mind of tlie extra-judicially percipient 
witncs-, tlie eai-wi^ie-s ot the di-course, 
and through him in the mind of the judge) 
Is incorrect and dccoptitious ; causing the 
su[»po-cd delinquent to be believed to have 
committed an act of delinquency which in 
truth he did not commit. 

2. As to incompletcnc-s ; it depends upon 
the manner in which it is incomplete, w’hether 
the effect ot it shall, to the piejudice of the 
supposed delinquent, be the same as that of 
•incorrectness, or whether it shall amount to 
nothing more than the rendering the proba- 
tive, the criminative, force of it, less consi- 
derable than it it had been nearer to the being 
complete. 

3. By mendacity (here as elsewhere) is to 
be understood wilful and purposed incorrect- 
ness , vvlicre the evidence thus delivered, the 
discourse thus used, is incorrect, being ren- 
dered so wilfully, and on purpose. 

1. Misinterpretation. By misinterpretation 
on the part of the judge, the deceptitious 
effect pioduced by circumstantial eviden^ of 
this desciiption is susceptible of modifications, 

M V •• 
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to tltot alrea^jr meBtioaed a» pro« 
dabble by tBuiaterpretaticm of preparati<Mi« 
Ma attempts, directed in appearance, but (as 
in the case supposed it happened) not in 
f sslity, to the act of delinquency eventually 
OOQlinutted. Instead of the act which, by 
. means of the luunterpretation, is supposed 
ftnd concluded to have been committed — un> 
der the supposition of its havipg been virtu- 
ally acknowledged to have been committed, — 
the act really performed may have been — 1 
Blameless, though seeking secrecy, 2 Blame- 
less, and not so much as seeking scciecy ; 3. 
Imaginarv . as, if the intimation given of it, 
whether directly or in the way of allusion or 
insinuation, was meant in the way only dl 
sport or jest , or, if the act committed by the 
supposed delinquent, and meant by him on 
the occasion in question to be spoken of, was 
an act vshich, though culpable, was culpable 
in a different manner, or in less a degree, than 
the act which, from the consideration of such 
his discourse, is inferred fiom it, and believed 
to have been committed 

Many cases may be put, in winch that 
which really is not a confession might be 
taken for and acted upon as such 

A paper is found, in the deiendant’s hand- 
writing, charging him, the defendant, with a 
crime. Though written by the defendant’s 
hand, it may have been the discourse of an- 
other person, and all of it false simple curi- 
osity, or even the intention of refuting it, in 
a private way, oi witb the assistance of ]us- 
tice, might have been his motive for copying 
it. 

The poet Jean Baptiste Rousseau wrotA a 
virulent libel, aspersinga multitude ot respcct- 
i^le characters, Sauiin’s among the rest, and 
circulated it in manuscript iSaiinn, having 
borrowed one of these i^iatmsci ipts, copied it 
With his own hand, for the purpose ot an- 
swering it, or instituting a prosecution on 
the ground of it. Rousseau, hearing ot this, 
or suspecting it, got possession of Saurin’s 
copy, and on the ground of it, with, the help 
of some false evidence for the explanation of 
it, instituted a prosecution against Saunn, 
charging him with being the author of it 
The truth was discovered by the vtvd voce 
examination of the false witnesses and this, 
t0O| without the benefit of that soi t of exa- 
mination which, under the name of cross- 
examination, they would have undergone had 
it buen in England.* 

* There is a well-known Uhoug^h not very well 
.'llWlhBiuksatisd) anecdote of Uabelius, in which it 
tt^jDamited, that beme anxious to visit Paris, and 

bemg possessed of sufficient funds to gratify 
Ids wisii) ne forged a plot gainst the life of the 
Queen, and the Duke of Orleans, and 
pcovli^ tsiMneulpative testimony against mm- 
s^mrobiendy ttnmg tooecasion his bemgsent 
to ram expense of the government,— JSd!. 


The confession may have been gpven in fbe 
way of jest ; the whole of it, or wiy part, 
devend of truth: neither, in fact, confonaable 
to the truth of things, nor so much as memit 
to be taken for such. 

A case of this description happened, if I 
have been rightly informed, not many years 
aeo m England From I knew not what cir- 
camstances, a person, whom I will call Jura- 
turus, was expected to be put upon the jury, 
in a cause of public expectation, in which the 
affections of political parties took an interest. 
A letter was wiitten to him by Jocosus, con- 
juring him to see^ the defendant convicted, 
right ^r wiong For this letter Jocosus was 
prosecuted, as for tiubi annff (the name given 
by the English law to the act of extra-judicial 
solicitation, wheiethe sort of ephemeraljudge, 
called a juryman, is the subject of it.) The 
matter being somehow explained, Jocosus 
escaped conviction, or at least punishment 
administered*under that name, but the costs 
of prosecution were in effect a punishment, 
and a veiy seveie one Had the testimony of 
the defendant been receivable in law, and 
known to be so, the prosecution would hardly 
have been instituted 

2 Incompleteness It is evident that an 
extra-judicial confession may be incomplete 
to any imaginable degree For — 1 In the 
shape 111 which the discouisc flows fiom the 
lips of the eonfessionalist, it may be loose 
and impel feet up to every conceivable degree 
ot imperfection 2 The interlocutor — who 
m.a^ be son&ible, or to the highest conceivable 
degree insensibre, of such its deficiency. — may 
accortiingly let it pass m such its imperfect 
state, without applying himself in any way to 
lender it moie complete 3 Though he pos- 
sessed, in cf cr so high a degree, the requisite 
ipcl 1 nation , the power, the effective power, 
ot commanding and producing the requisite 
explanations, may on his part be deficient, in 
any oonteivable degree 

3 The case of numlantn requires more 
explanation To a first view, nothing can be 
more paradoxical than the case of a man’s 
having recourse to falsehood for the purpose 
of subjecting himself, perhaps to the punish- 
ment, at least to the disrepute, attached to a 
supposed act of delinquency which m fact he 
has not committed. In the relation between 
the sexes may be found the source of Hie 
most natural exemplifications of this as of 
so many other eccentric flights. The female 
umarned, — punishment as for seduction ha- 
zarded, the imputation invited and submit- 
ted to, for the purpose of keeping off rivals, 
and reconciling parents to the albance. The 
female tnarned, — the like imputation, even 
though unmerited, invited, with a view to 
marriage, through divorce. Even without view 
either to marriage, or to possession without 
marriage, — vanity, without the aid of any 
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other motive* ha» been knowiv (the force of 
the moral sanction being in these cases divided 
against itselO to afford an interest strong 
enough to engage a man to sink himself in 
the good opinion of one part of mankind, 
under the notion of raising himself in that of 
another.* 

False confessions, from the same motive, 
are equally within the range of possibility, in 
regard to all acts regarded in opposite points 
of view by persons of dilFerent descriptions. 

I insulted such or such a man • I wrote such 
or such a party-pamphlet, regarded by the 
ruling party as a libel, hy^mine as a merito- ^ 
rious exertion in the .cause of truth : I^wrote 
such or such a religious tract, defending opi- 

• A story current enough, but of which the 
source cannot be distinctly recollected, may serve 
as an exemplitication of the field of enterprise in 
this line, which has been laid open by nature 
( too well seconded, as will be seen, by the blun- 
dering hand of English law) to unprincipled .spe- 
culators. A man wishes to secure to himself, m 
the way of marriage, a hand, of which, by direct 
and honourable means, he has no suliicient hone. 
His object is, by destroying the reimtation of his 
intended victim, to ilenrive* her ot all hopes that 
do not centre in himself. He takes the rciiuisite 
measures: he bribes servants; he pro\ides him- 
self w'lth the re(juisuce([uipme'nt: in the costume 
of a happy hner, he shows hinisclf to ohse'r\ers, 
casual or jiosted, through the window of her bed- 
chamber, as (ialatea showed herself: — Etfujjtt 
nd latebras^ et ic mint ante 

The outline thus delineated, the narticular ob- 
ject, and the deUils ot the plan, will (as already 
hinted) admit of considerable diversilication, 4 l\) 
the value of the jiri/e obtain,ibl^at the price in 
question, there are evidently no deterniini^e li- 
mits; and this, whetlier pecuniary jirotit (to the 
amount ot winch there is also no liniit ) be or be 
not taken into the account. , ^ 

As to the price in the way of punisljment; lev^ 
if any are the existing systems ot legislation th.it 
have, with any suthcieut degree of consistency 
and uniformity, raised it to a ])Uch too high to 
find bidders. For seduction, under English l.iw' 
at least (which, in cvervthing that concerns niai- 
riage, indicates fonts autlior .some old woman in 
her dotage.) for seduction, the maximum would 
be but a flea-bite: punishment as for capital vio- 
lence, the charge being of the aeUenturer’s own 
framing, he will know better than to subject him- 
flelf to. 

To any bosom in which either love or monej 
has infused the s])irit of enterprise, the (.'hancel- 
lor (who fancies himself, or nietends to fancy 
himself, the guardian of female orphans — wlio 
fancies, or pretends to fancy, hix autiiority the bar 
to ill-assoitcd marriages, the protector against 
deception or imprudence) is but a laughing-stock. 
Ever ready to punish, he is ever impotent to pre- 
vent : powerful to do mischief, he is im])0(eiit 
to do good; that good always excepted, of which 
his professional brethren are the sharers, and 
whi<m consists in distributing among th^, in 
due form of practice, a portion of the orphan’s 
substance. — — 

• This act is said to have been perpetrated by 
the Earl of Stair, and to have occurred in Edin- 
baigh.~..fi’d; 


nions regarded as heretical by the estabStdied 
church, regarded as orthodox by i»y sect. 

In many eases, probably in roost, the infir*, 
mative facts above brought to view will be 
seen to have no place : the import of the dis*. 
course, and its applicability to the purpose 
for which it is adduced, will be out of dis*. 
pute. Though not complete (for it is seldom 
that a lot of extra-judicial evidence will be 
endowed with that completeness with which 
it IS the object of judicial examination to en- 
dow it.) it will, as far as it goes, be thus far 
complete, that it will be sufficiently manifest 
that no addition which it could have received 
could have been of a nature to destroy, or 
ifiaterially to change, the inference. The act, 
to the imputation of which the confessionalist 
was exposing himself by this his discourse, 
was really his act — really done by him ; nor 
was he, on the occasion of holding such dis- 
course, acting in prosecution of any such 
eccciitrii' and perilous a design as that of siib<- 
jecting hinisclf to an imputation known by 
liiin-elf not to be merited. 

A distinction requires here to he noted, 
between the ease where the evidence may 
he said to be designedly furnislied, and that 
in which it m.iy he said to be undesignedly 
fuimshed, having been obtained, as it were, 
-.111 I eptitiously, by the party by w'hom it is 
produced or offered to he produced, without 
the consent ot the party whose confession is 
contained m it. 

In the toimer case, it partakes, in a great 
niea-ure, of the nature ot judicial confessorial 
evidence the peison to whom it is delivered, 
tlufigh not a magistrate, yet, by the relation 
he hiars ( ea-ual and momentary as it is,) may 
he considen d as standing, in many respects, 
m the situation ot a magistrate. The pro- 
pi ictiir ot stolen gooijj., having, by a train of 
indicative evi<leiiee, been led to the discovery 
ot the thief, makes up to him, and charges 
him w’lth th(> thelt . the delinquent, through 
remor-e, eoiitusion of iiiind, or hope of favour, 
coiitesses the offence in all its circumstances, 
in a degree more or less particular. To ex- 
tend the illustration, substitute for the case 
of theft the case of any other olfeiice, of that 
class which supposes the existence of an in- 
dividual exposed to special injury ; and to the 
case of the piopnetor of the stolen goods 
substitute that ot the individual so injured. 

The reason and use of the distinction is, 
that when, as here, the confessotial evidence 
is furnished exproposito ennfitenits, the same 
causes that are capable of giving birth to folse 
confession, when judicially exhibited, are ca- 
pable of producing the same effect in the case 
where it is furnished extra- judicially, as here; 
— confusion of mind, — hope of commuting a 
severer punishment for a less severe one, ~ 
hope of obtaining mercy,— despair of acquit- 
tal, produced by prospect of falwi evidenea. ‘ 
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The opposite ase, the case where the con- 
fessknt was obtained tmprudentid confitentta, 
is the ease which, on the former occasions re- 
ferred to, was principally in view. The party, 
the oonfessionahst, has made a memorandum 
in relation to the &ct, for his own use ; this 
Sdls into the hands of the adverse party, who 
thereupon produces or ofiers it in evidence. 
'In terms more or less particular, either direct 
Of more or less indirect, the confes'^ionalist 
has mentioned the fact in a letter to an ac- 
complice or a friend the letter falls into the 
hands of the adverse party, who produces it, 
or oilers it, in evidence The conte3<«ionali&t 
has been overheard to mention the niattei in 
conversation with an accomplice, a friend, Or 
even (for no species or degree of imprudence 
is altogether without example) an utter stran- 
ger: through the medium of the e\tra-judi- 
ciaily audient witness, it comes round to the 
adverse party, who (with or without his good 
will) engages him to come forward with the 
information, m the character of a judicially- 
deposing witness 

From the differences that exist in respect 
of the mode m which the evidence was ob- 
tained in the two cases, result seveial other 
differences When of a nature apfii oaeliiiig to 
judicial, the extra-judicial confession (having 
conviction, or, at least, full information, for 
Its object, eithei on the pait of him who de- 
livers it, or on the part of him to Avhom it 
is delivered) will naturally be more oi less 
effectually shaped and adapted to that |)ui- 
pose. When obtained, as above explained, in 
a manner by surprise, neither the confession- 
ahst, nor (in the ease ot hearsay evidei ce) 
his interlocutor or auditor, has any such ob- 
ject, nor has the interlocutor oi auditor, 
generally speaking, any irieans of shaping 
the evidence to that ^ject The ‘•bipe in 
which it presents itself will imtuitdlybe that 
of some broken scrap, variable ad infinitum 
in respect of form, and quantity of informa- 
tion. 

In the case where, as above, it is furnished 
by a man as it were with a haltei- about his 
neck, the language will necessarily be dn ect 
and explicit; and in that respect, whatsoever 
it may be in point of precision (for precision 
will depend as much upon the party receiving 
the information as upon the party furnishing 
it,) nearly upon a par with that which it 
fMuumes when extracted by an official hand 
In the case where it is furnished ^\lthout ap- 
prehension of the use eventually made of it, 
it may indeed happen to the language of it 
'to be equally direct and explicit (as is apt to 
^ the case with libels;) but it is equally 
^afMible of existing m a form to any degree 
m*^teriou8 and indirect. It may consist of 
Aching but mere allusion ; and, m any case, 
to 4]lld lOut a key to it, and apply it to the 
jprpof pf the &ct endeavoured to be proved 
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from it, maybe tbe task of argumentation and 
conjecture. 

§ 3. Of apontaneoua confeasonal emdewe, 
judicially dehoered. 

For the advantage of viewing objects one 
at a time, the species of ciiminative evidence 
m question has hitherto been considered as 
being delivered as well without the interven- 
tion of interrogation, as without the inter- 
vention of the authority of a judge, pieseiit 
at the time Of tbe intei vention of these two 
circumstances, the consequences will be seen 
to be material „ 

If the self-cnminative discourse be con- 
ceivea to be held in the presence of the judge, 
it is not natural that (adequate power not 
being wanting) the use of so efficient a secu- 
rity tor cotrectness as well as completeness 
sbouldbe foregone But that which, in respect 
of Its manifest mischievousness and absurdity, 
will be apt to ajipear most unnatural, is, un- 
der the influence of the sinister interest which 
gave birih to the technicdl system of proce- 
dure, but too fiequently realized, for exam- 
ple, under English law, in the case of all those 
modifications of delinquency in relation to 
which the evidence is delivered m no other 
shape than that of affidavit evidence 

The scene of intercourse being now le- 
moved horn the closet to the theatre of jus- 
tice, — one consequence is, that, of the eight 
modifications of self-disservingevidence above 
brought to view, five stand excluded, as being 
inVapable of finding entrance into a place so 
defended T .ese are — 1 conspiratorial,^ 
bimply confidential , 3 purposah/ jactitantial, 
4 unadvisedly jactitantial, and,i> simply and 
unadvisedly colloquial Supenoi -henefit-seeh- 
^nq, a mpditication undet all circumstances 
late and eccentiic, is, by the authoiity of a 
piescnt (though mute and inactive) judge, 
rendered still more unlikely to be hazarded, 
still more so bj the pi csence of an interro- 
gating judge 

Keinain, as the only two modifications of 
self-disserving evidence natural to the spot 
now in question, — 1. tmadvisedh/ self-excuU 
pative evidence, and, 2 penitential or peni- 
tentially coiifessonal evidence 

To ground conviction, confession (it has 
been said) ought to be peifectly free, not 
produced eithei by hope or fear Such is the 
language we frequently meet with in English 
law books Beason is here obscured by a co- 
vering of absuidity. Accused or suspected of 
a crime, guilty or innocent, — what but hope 
or fear should induce a man to speak^ Guilty, 
in particular, what but hope or fear should 
induce a man to confess ^ Confession without 
hope or fear, is an action without a motive, 
an effect without a cause. It is more: it is an 
action without an inciting motive, overcoming 
a force (and that a mighty one) of restraining 
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motives. It is as if, on a level billinid-tablc, 

B ball should run into one of the pockets, not 
merely without being struck with the mace 
or cue, but in spite of ^he impulse of the 
instrument striking it in a direction exactly 
opposite. I 

What there is of reason in the i ule amounts 

to this A judge, in examining an aooiised 

or suspected person, should be upon hi-s guard 
against the sinister inducements, to the ac- 
tion of which a man in sue-li a situation is 
exposed. 

The causes w’hich maj be capable of guing 
birth to evidence of tht‘*desciipti<»n in ques- 
tion, when it is not true, come m^w to be 
enumerated. 

I. Cau«es capable ot gi\ing birth to untrue 
contessoiial evidence, e\en when plenaiy 

1. Guilty of a gi eater ciime (? c a ciime 
more severely punished than the eiime now 
charged, ) a man makes a confession of the 
crime now' chaieed, in older it) avoid the se- 
\eier punishment or, being <*liaiged with tw’o 
Climes, he ci>nle"'es the less, to avoid being 
punished as foi the gi eater, and "o m le- 
gard to tacts subiecting a man to non-penal 
damage, or otherwise to an ohligation of an 
unplea'-ant cast 

2 Not guilty of the ciime ehaiged, noi, 
conseqiientls , laiiig lustly siibjeetable to the 
pumshiiient annexed to it, — but expo-ed, oi 
conceiving himself expostil, touiuieigo some 
seveier sulfenng (whether on the ,,t 

euminality or any othei ) at the hinds the 
piosceutor, or some other m.in in powei, to 
w'liom It would be aecepta that he should 
sulferasfoi theolFenee in question, — ln?makes 
contession ol it accoidmglv, in the hoiie ol 
theiehv escaping such seveier suireiiiig 

Various Is the dc'Ci i[itioii ot tiie ptTson«l)\ 
whose powei ( I e by the Lopes and teais tluit 
point to it ) a man mav he diawn into a taKe 
confession. It will depend in a eoiisideiable 
degice upon the iiatuie of the olfeiiee an oi- 
dinar} olFenee, ora political olfenee It may, 
accoidingly, he a piivate individual; it may 
be, ill a monaieliy, the monareli, or one or 
more of his ministers, in a eoiiiinoiiwealth, 
some ortieer or some individual iiuested by 
law' or influence w'ltli appropii.ite powei , it 
may be (though without atioeioua abuse ot* 
judicial power it cannot be) even the pidge 

3. If, in the case above supposed — hoping, 
as above, to mollify the enmit y ot his too po- 
tent adversary — he regaids the stream of the 
evidence as likely to run against him, and 
W'ith a force sufficient for conviction (though 
this be what, by the supposition, cannot take 
place without falsehood somewhere , ) an ade- 
quate motive — a cause adequate to*the pro- 
duction of the supposed effect, viz. that of a 
false contession — will in this w'ay too be ex- 
emplified. 

4. Lastly, the same effect is capable of 
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I being produced by mere confusion of mind^ 

^ the state of mind producible in a man by ter> 
ror — by the contemplation of his impending 
fate. 

The case of false confession is a case which, 
in the present state of jurisprudence aniung 
civilized nations (including a century or so 
under the notion of present time,) has seldom 
been exemplified: so at least one wishes and 
bo[)es to be able to believe, for the honour of 
governments and of human nature. The only 
instance in which it has been in any degree 
tiequeiit, even lot some centuries past— and 
in this iiistaiK e it has been but too frequent 
— 15 that ot a ease in which the fact was not 
' only false, hut niipossihle, I speak of the 
ca-.e of witelicratt Turn which way we will 

— to Fiance, to England, to North America 

— we "hall Imd vvi etched w omen not only 
convicted, hut coiitesHiiijr themselves guilty, 
ot that imaginary ciime. So at least say the 
aecoimts that have been tiansmitted to us. 
In these dtqtlorable iii-itances, in what shape 
has the contession been conceived’'' To pro- 
duce a frantic cry of guilty — to produce the 
maikot a trembling hand to a paper hill of 
calumnious lu‘5, contents known or unknown 
— tlii'se aie effects to the production of which 
confusion of mind may be fully adequate, in 
the instance ot the weakest and most ignorant 
cert.iinly not US'* than in that of the strongest 
and he-t-infouned minds. Hut to produce, and 
pioduee extempoie, a cii ouiii'-taiitml and con- 
-isfi lit aeeouiit of intei coin '^es and conversa- 
tions with an im.igiuaiy being, — this would 
he seaiee possible even to the stioiigest , and, 
if [lossible, vvbeie should be the inducement, 
when the eoiisiqiicuce was the being hanged 
or bin lit 

I’o g'liard against laKe confessions, there- 
foi e, the wo lollovy ng rules ought to be ob- 
sei \ ed — 

1 One Is, that, to operate in the character 
ot diiect evnleiiee, contession cannot be too 
paitieulai In respect ot all mateiial circuni- 
"taiiees, it should be as paiticular, as, by dint 
ot iiiteiiogation, it can be made to be. Why 
so’ Because (su[)posiiig it false) the moie 
paiticular it is, the mote distinguishable facts 
It will exhibit, the ti iith of which (supposing 
them talse ) will be liable to be disproved by 
tbcir incompatibility with any facts, the truth 
of winch may have come to be established by 
other evidence The greater the particularity 
required on the part of the confession, the 
gi eater is the care taken of the contession- 
alist, — the greater the care taken to guard 
him against undue conviction, brought on 
upon him by bis own imbecility and impru- 
dence. 

2. The other i ule is, that, in respect of all 
material facts (especially the act which con- 
stitutes the physical part of the offence,) it 
ought to comprehend a particular desigmttioir 
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roiijpeel of tlte leireurostances of tim and 
For what reason? For the reason 
alreadjr me&tioned * to the end that, in the 
event of its proving false (a case not impoa- 
sihite, though in a h%h degree rare and im- 
ptefadble,) &cts may be found by which it 
they be proved to be so. I killed such a 
man*’ (says the confessionalist, mentioning 
him ,) *' on sudi a day, at such a place ’’ 
** Impoasihle” (says the judge, speaking trom 
other evidence ; ** on that day ncithei you 
nor tibe deceased were at that place ” 

But time and place arc both infmitely di- 
visible To what degree of minuteness shall 
the division be endeavoured to be carried tor 
this purpose? A particular answer, that shall* 
suit all cases, cannot be given The end in 
view, as above stated, must be considered, 
and compared with the particulai circum- 
stances of the case, in regard to either species 
of extension, ere the degree of particularity 
proper to be aimed at by the interrogatories 
can be marked out Under the head ot time, 
the English law, in the instrument of accu- 
sation, admits of no other latitude than what 
is included in the compass ot a day The na- 
ture of things did not, m this instance, tender 
uniformity impossible the pai ts into winch 
tme 1 $ divided are uniform and detei initiate 
Place — relative space — is not equally obse- 
quious the house ? > es , if the su pposed scene 
of the supposed transaction he a house the 
street ? yes , if the scene were in a street 
but a field, a road, a common, a forest, a lake, 
a sea, the ocean , any of these may have been 
the scene. 

The question therefore still recurs upon u^, 
and at the same time the dithciilty of fiiidtng 
a general answer for it recuis uiulimiiiishcd 
Supposing the confession — the narratiop — 
jfe}8e,<-^WiU the intimatign which it has been 
made to include of time and place be suffi- 
eiently particular to enable the judge, sup- 
posing it to be false, to extiact sufiicient proof 
of the folsity of it from other evidence ? 

Between the degree of particularity to be 
looked for in the article of place, and the 
decree of particularity to be looked for in the 
arncle time, there will he a mutual depen- 
dence. Supposing It clear from other evi- 
dence, that, on a given day, the confessionalist 
aod the deceased were upwards of two days’ 
igumey distant from one another, — the speci- 
skatiion of the day on which, m the false con- 
^tsaiOB, the murder is stated to have been 
Wijainii^ed, will be sufficient to prove the fal- 
sity of the confession — to prove the non-de- 
Moquency of the oonfessionidist. But suppose 
Stance no more than two hours’ jour- 
specification of the day will, it is 
not be sufficient for the same pur- 
poae; hoshould be called upon to fix the very 
Bourt tilw hour becomes as material in this 
igeond as the day was on the first. 


In the wording of the instrument of accu- 
sation, particularity in reiqiect of both secies 
of extension is in»sted upon, and evidently 
for the reasons above given, by the English 
law. But, between the case of an indictment 
(a statement of the offence, as drawn up by 
an accuser,) and a confession, whereby the 
defendant himself becomes as it were his own 
accuser, there is in this respect a great diffe- 
rence. In the case of the instrument <ff ac- 
cusation, compliance with this requisition, 
however desirable, may, in respect of this or 
that degree of particularity, be impossible. 
Why’ Because, antecedently to the exhi- 
bition qf the whole maso of obtainable evi- 
dence (though ultimately that evidence should 
prove ever so satisfactoiy,) it is but natuial 
that an accuser should be in the dark , while 
(supposing the charge true, and the defendant 
willing to confess the fact,) that same degree 
of particular!^ which it was altogether out 
of the power of the accusei to give to the 
relation, may be exhibited in the confession 
of the defendant without any difficulty For 
from whom can so piccise an account of a 
man’s acts be expected as from the man him- 
self (especially acts of such moment to him- 
self,) so he be but disposed to give it?* 

• That a certain degree of particularity m these 
respects is desirable — desirable for the reason 
above given,. — has been sufficiently observed by 
the founders of tins part of the English law. They 
therefore required, that, in the instrument ot ac. 
cusation, it should be observed; and so serious 
wci^they in the requisition, as to determine, tliat 
where the requisition to that effect is not complied 
with, *)ie detendant, guilty or not guilty, shall 
be acquitted That causes will often happen m 
which, though delinquency may be capable of 
being established, and by abundantly sufficient 
evcdence, that same degree ot particularity can- 
not possibly be exhibited, — was another obser- 
vation which, true as it is, yet, at the time of 
establishing that requisition, they failed to make. 
Compliance with the requisition was impossible; 
but the impossibility of complying with it was no 
bar to the establishment of it. The requisition 
had not been long enforced, before the impossi- 
bility of complying with it, consistently with the 
conviction of tne guilty, was discovered. A re- 
medy was accoidmgly applied What was that 
remedy’ — Converting a court of penal justice 
into a school of necessary falsehood — a school in 
*which the scholars were not merely taught and 
invited, but by mam force compelled, to defile 
themselves witn that vice: no falsehood, no jus- 
tice. A day must be specified ; hut it need not 
be the true one.* A day must be specified; but 
that the fact happened on that day, is not neces- 
sary to be proved: another, any otner. Will do as 
welL You must say you know the day, and say 
what that day is : you must so know it, when 
you know it; you must say you know it, when 
you know nothing of the matter. But, provided 
you utter this falsehood, you sbaU not be prQu« 
diced by it: from falsehood, nothing— 'it is from 


* Kelyng, 10. 2 Inst 818. B- v. Aylett, 1 T., 
R. 70-71. 
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CHAPTER VII. 

OF CONFESSORIAL AND OTHERWISE 8GLF- 
DlSSGllVINO EVIDENCE, EXTRACTED BY 
INTERROGATION. 

§ 1. (y interrogation in general, as a means 
of extracting self-disserving evidtnce, , 

Interrogation ha^ alreadj been mentioned* 
as the mo*?! efficient, and ^in case ot doubt") 
the uidisponcalde, iii^tiument for tlie e\ti.ic- 
tionof truth — complete truth — in td\ourof 
whichsoevei side ot the suit it militates. 

On both sides, its propert\ is to clear up* 
all doubts — all dodbts produced oi Sett by 
other evidence — doubts winch witliout its 
aid can never be cleared up. Po-'cssiut- tins 
property, it i.- not Ic's fiuourable to inno- 
cence than .idvei'>e to ddimpiency. All su^. 
pected persons who are not KUiltj, court it, 
none but the >?uilfj shrink tronj it. 

Aiitecedentl j to the application of this tost, 
the mind ot the ludce lemainin;' in doubt as 
between innocence and delimpicncy ( \ ,/ m 
which of the two ojipo'-ite states the mind ot 
the defendant '•hall be eonsi<h*icd as placed,) 
the piocess is directed indistinctly to the pio- 
duetion of the one oi the othci ot two ojtpo- 
fcite lesiilts — in (he case of iion-deliinjiieiicy, 
seif-e-xculpati\e te^tiiiiony , in the ease ot ' 
delinquency, coiifessoiial testimony, emlimf ! 
in confession 

But confe-^oiial testimony, Inuine: puni-h- 
inent, oi e\il in sonic othei irli.ipe, loi*its 
visibly impcndinc; consecjiieii^, does not, m 
the oidinary coui«e of thim>>., '-(Miie will*nj;ly, 
OI singly, oi in the first in-tanco The in- 
stiument being ajiplied, some couise, on the 
part ot the proposed le-pomlent, caiintil bi^ 
be taken. Instead of this nio^t \i^ibly dan- 
gerous course, he betakes hinisolt (it not de- 
tinitively, at any late in the lirst instance) to 
all other pos«ible courses , no othei course 
presenting to Mew the image of punishiiient 
as following with a step so sine But, of all 
these possilile courses, if the pioposed re- 
spondent be really delinquent, there is not 
one that will not (^if the judge be at the same 
time willing and at libeity to tollow the ma- 
nifest dictates ot justice and common sense) 
operate, with a degree of piobative force more 
or less persuasive, tow'ards conviction . be- 
cause that which is visible to common sense. 


truth alone that you have any tiling, to fear; 
speak falsely, you are safe; speak truui, you lose 
your cause. 

This is but one instance out of a multitude, in 
which, by aiming at a degree of precision beyond 
what the nature of the case admits of, tITey lost 
the benefit of such degree of precision as the 
subject does admit of; they lost precision alto- 
^tber ; they threw away precision, and embraced 
falsehood in the room of it* 

• Book II. Chap. ly 
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as being con^nant to constant and univertitl 
experience, is, that there is not one of them 
all that a man ever betakes himself to and 
persists in, in case of veracity and innocence. 

True self-exculpative testimony being by 
the supposition incapable of being delivered, 
— his constant resource (were it not for the 
inferences which, on such an occasion, every 
man, ns is visible to him, ivould diaw from it) 
would be si/cnec. But silence being in such 
a ca-e, by eonmion sense, at the report of 
uniM'rsal experience, certified to he tanta- 
mount to confession, though by a mode of ex- 
pression as gcner.il a*, possible — tantamount, 
*t any rate, to the purpose of disrepute, if not 
to the purpose of legal punishment, — this is 
( excepting confession in particular and e.\pli- 
eit terms') his hist le^ource. 

Thus lepelled horn that winch would other- 
wise be the easiest as w'cll us safest couise, 
his next endeavour is to tax his invention for 
such statements of an exeulpative tendency, 
a-, tbougb fil-e, shall present the fiiiiest pro- 
spect ot being taken, fiom fiist to last, for 
tine. But, besides the difficulty, n defence ot 
tins kind is attended with constant and nia- 
mtest jieiil, for no sooner does any statement 
pi (‘sent Itself, wlneh hy its inconsistency with 
other statements ot his own already delivered 
on the same occasion, or W'lth facts under- 
! stooil tiom othei -oiuecs ot information to be 
tine, is undei stood to be false, and believed 
at the s.une time to he W'lltiilly false, — than 
anotlici cMdcneeof dehiupioncy' is atTorded, 
"till moie pioliative and impiessive, because 
myie pHiticular, than nieie silence. 

Tiue "elt-e\eiilpativo discourse is not to be 
had. Silence would operate as confession. Of 
a eouise of f.il-e respoiision, if understood to 
lie l'*lse, and the ial-ehood wilful, the effect 
would la? still woi'#; than that of silence. 
Fal«e respoiision ot an e.xeiilpative tendency, 
in an\ shape that promises security against 
detection, not being to be found, — his next 
endeavour is to find, and to obtain acceptance 
tor, such diseoui se as, at the same time that 
It affoids no inculpatue evidence, shall not 
be liable to he taxed with being false. Dis- 
course ot this desciiption is that which, in 
^reepect of its object, is termed et'asive, and 
in 1 espect of its nature is either irrelevant or 
indistinct; for being relevant, and at the same 
time distinct, it could not fail to be either 
true or false. 

If nothing of this cast be to be found, or if 
bis employable stock of it be exhausted, he 
has then left but one alternative, which is 
either silence, as above, or confessorial evi- 
dence ; w’hich (in so far as true) it depends 
ujwn the interrogator to draw on till it ter- 
minates in confession. 

But, after interrogation — which (coming 
from a person whose station, by office or by 
the occasion, is that of a superior) is, inotlier 


I 
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yrotdtf an order req^ring a man to speak — 
sUeiice » an a<^ of disobedience. Confessonal 
^Hy tHyaa is ibe result of submission — of 
eotopliance. Of non-compliance with his will 
if is the property to call forth ill-will on the 
|Htrt of him towards whom it is manifested, 
especially of the man in power , of comph- 
$noe» good-will. Silence, therefore, on the 
part of the affrighted culprit, seems to his car 
to eidl for vengeance ; confession holds out a 
chance for indulgence. 

' While devising and pursuing a plan of self- 
exculpative misrepresentation, the discourse 
held by the delinquent will naturally be of a 
motley oast, presenting a mixture of false« 
hood, evasion, and truth Falsehood, under 
the apprehension of the discredit which at- 
taches instantly upon detection, will be ha- 
zarded then, and then only, when evasion 
seems no longer practicable, and the response, 
if true, could not be otherwise than mani- 
festly confessonal Truth, then, will almost 
always form, and that m no inconsiderable 
proportion, a part of the delinquent’s self- 
exculpative tale. But such and so visible is 
the connexion between truth and truth — 
between the fact of delinquency and all the 
several facts that have accompanied or led to 
it,-— that, of the admixture of truth thus 
unwillingly inserted, a portion more or less 
considerable (in one way or other, with or 
without his knowledge,) though designed to 
operate in a way opposite to confession, will 
operate in effect in the character of confes- 
sorial evidence 

And thus it is, that — by one and the satpe 
process, the piocess of interrogation (where 
the respondent who is suspected to be a de- 
linquent IS really so) — in spite oi, and in 
consequence of, the endeavours used by^him 
to impress the persuasiai of his innocence, — 
sil^ce or non-responsion, evasive responsion, 
idlse responsion, confessonal responsion (one 
Of all of them, in infinitely diver^ihable pro- 
portions,) will be extracted each of them 
contributing to conviction , each of them evi- 
dentiary of delinquency, — operating in the 
common character of self-dissei ving, to wit, 
self-inculpative, or self-criminative, evidence. 

In species and denomination, the infirmative 
considerations appbcable to self- disserving 
evidence thus extracted by intei rogation, are 
the same as those applicable to evidence from 
the same source and of the same tendency, 
when delivered without interrogation. 

But, in respect of force, they are, in every 
instance, decidedly inferior. Why^ Because, 

every instance, the infirmative considera- 
Ijonsare mere suppositions — suggestions of 
of things neither proved nor so much as 
^Itibidlfilized, but merely brought to view as 
the same time possible, not glanngly 
iihpi^ahahlo^ <tAd not disproved, in whatsoever 
di^ee di^iirobabiHsed. 


But, of the process of interrogation, by 
whomsoever performed (if performed with an 
impartial view, or, what comes to the same 
thing, with partial views on both sides,) it is 
the known object and effect, by the most effi- 
cient means, to clear up all such uncertainties,* 


e* Of the mode of signifying tat//, denoted by 
the word vnterrogatwn^ the object is to obtain, 
at the hands of the person interrogated, some to- 
ken, such as, in relation to the particular object 
on the carpet, shall serve to express and make 
known the state of hts mind. But interrogation .... 
interrogation in moq^ and figure — is not the only 
•mode of communication, is not the only form of 
discoutce, by which an efibet of that descnption 
IS capable of being accomplished. 

W hen, two other persons being present, Titius 
hears (being at the same time known to hear) 
one of them, in discourse with the other, speak of 
him (Titius) as having done such or such an act, 
in relation to which it concerns him in point of 
interest to be^ thought to have done it or not to 
have done it,— to ha\e engaged, for example, in 
a plan of delinquency, in this or that shape, or 
(delinquency out of the question) to have made 
a promise — a deliberate promise — intended to be 
binding, to such or such an effect; — if it be ma- 
terial to him not to be believed to have done that 
winch he is so stated to have done, he feels him- 
sell of course called upon to contradict the asser- 
tion — called upon with a force neither greater 
nor less than if an interrogatory to the same 
effect had been addressed to nim 

On a former occasion (that of suggestive inter- 
rogation,) we have seen interrogation involving 
m It a proposition of the assertive kind (Book 111. 
Extfoetton^ Chapter III ;) here we see an as- 
sertion standing.in the place, and performing the 
function, of an interrogatory; so variable and 
interciiangeable are the different forms of lan- 
guage 

It is not, however, to any such oblique and un- 
c^rtaih modes of signifying will, that the mouth 
oT authority —judicial authority— will naturally, 
or even consistently, have recourse. Accordingly, 
where, in the character of a security (a judicial 
secunty) for correctness and completeness in ar 
mass of evidence, interrogation was brought to 
view, no mention of any such oblique mode of 
interrogation as is here denoted by the term quasi- 
interrogation, was there made. 

In a sort of cases the description of which in. 
general terms may not be easy, but which are 
little exposed to misconception in any individual 
instance, silence is to a proverbial degree re- 
cognised to be equivalent to consent or assent: to 
consent, if the efiect of the quasi-interrogation 
be to call for an expression of will; to assent, if 
It be to call for an expression of the state of the 
intellectual faculty. 

To produce on the part of the person m ques- 
tion a call for a declaration of the state of the 
will, or of the understanding, as the case may be 
— a call no less imperious than that which would 
have been produced by interrogation, —it is not 
necessa^ tnat the quasi-interrogative discourses 
should nave been directly addressed to him ; or 
that, on the part of the qua8i-interro|gator, there 
should have existed so mudi as a desire to obtain 
an answer, express or virtual, from the person 
thus indirectly mtenogated. What is material to 
him, IS to be believea,,£r not to be beliered, to 
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§ 2 . Difference, in point of effect, between 

extra-judicial and judicial interrogation. 

Compared with each other, self-inculpative 
evidence extracted fiom a supposed delin- 
quent by extra-iudicial intenogation, and 
evidence of the like denomination extracted 
b\ judicial intenogation, have their naiural 
jioints of advantage and di'^advantape, the 
observation of which is piegnant with in- 
struction of practical use 

1 . To extra-iudicial interrogation, consi- 
dered as an instiiiinent tor the extiaction of 
truth from unwilling iTps belong naturally 
two disad\antage'? compai.itue dcMcieiicy in, 
lespect of cocroue poncr , and conipaiati\e 
deficiency in point of intellectuiil '-kill. 

Of thc-c disadvantages, howevci, iicithei 
is constant in point of existence, 01 unitorni 
In degree. 

The interrogator is not in(joed hini-elf the 
judge, — the judire by whom the decision, 
grounded on the evidence so exti acted, is to 
be pronounced. Hut on tins head (^unless 
ivheie, in viitue of some paiticulai conne.vion, 
the supposed delimpient is, by sympathy or 
any other cau«e, a^'-ured ot concealment on 
the part of his interiogatoi i the dilfercncc 
will not be very coii'ideiahle , inasmuch as 
every question will miiurally piesent it'-eltus 
if hacked hy the authoiity of the judge. 

2 In the pioce-s ot interrogation, the ca- 
sual Intel logatoi will not in geneiul po.-se'-s 
experience, noi (^o fai us depends u{jt»n ex- 
perience) skill, equal to v^iat may he natu- 
rally expected on the part ot the judge Hut, 
in this icspect, the father 01 other head ot a 
coiisidei.ibly numeioiis tamily, will not in ge- 
neral be much behind even an otficiril judge 
andwhatsoevei supeiioiity 111 p<flutotueqifiied 
skill may be expected to have place on the 
part of the olVieial judge, the superior interest 
and zeal that may no less reasonably he looked 
for on the pai t ot the domestic interrogatoi 
may he considered as tormiiig in geneial no 
inadequate compensation 

On the othei hand, 111 the circumstance of 
surprise may he seen a ciicumstance tioin 
W'hich the situation ot the domestic inteiro- 
gator will be apt to derive a coiisideiahle 
advantage. From the domestic inquiier may 
come a question, or stiing ot questioiH, at a 
time when no thoroughly -considered plan of 

have done, or to be doing, or to be about to do, 
what by the discourses in question it is supposed 
and assumed that he has done, is doing, or is 
about to do. \^’hether, on the part of the author 
of that discourse, there exists any desire to be 
informed in relation to such his supposed con- 
duct, pastj present, or future, may to him be a 
matter of indifference : the interest which he has 
in being beheved so to have done, or not to have 
done, — the call made upon him accordingly in 
point of interest to declare yes or no, — is not 
varied by any such ^j^erence. 
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mendacious defence can as yet have bMit 
adjusted; whereas the interval between ar> 
restation and judicial interrogation will aflbrd 
for the purpose of mendacious invention (not 
to speak of mendacious suggestion in case of 
concert amongst co-delinquents) a quantity 
of time over and above whatsoever in the 
same individual case the delinquent could 
have applied to the purpose of his defence 
agairmt the casual inquisitiveness of extra- 
judicial interrogators. 

One great, and, as it should seem ingene- 
lal, decisive, advantage, attaches beyond dis- 
|tutc to the side ot the judicial interrogator. 
It rests with him to continue the process of 
interrogation (that is, to keep the supposed 
delinquent in a state of subjection to it) for 
wliatevei length of time appears to him to 
he nere'-siiry and sullicient for the purpose- 
ful the exlraction of whatever mass of evi- 
dence the proposed lespondcnt is looked upon 
as capable ot yielding — for the extraction of 
it in all Its plenitude. 

On this oceasion, there are four distin- 
giijshahle objects with which self-disserving 
evidence, extracted by judicial vivd voce in- 
tcriogation, vvilliequire to be compared; the 
evidence being in all four ca«es supposed to 
ivsiic fiom the same source (t. e, from the 
vame individual,) and to be of the same ten- 
dency , — VIZ 1 Evidence delivered extra- 
judicially, and without interrogation, by word 
ot mouth, 2 Evidence delivered extra-judi- 
ciully, and without intenogatiou, in a written 
toi m , tor instance, in the form of a private 
^memorandum, or ot a letter, «cnt or not 8 ent» 

Ev ulcnce delivereil extra-judicially, in con- 
sequence ot nitemigation by word of mouth; 
4 Evidence delivered extra-jiidicially, m con- 
saquenee of interrogatnui in a written form. 

Flxpie'-'-ed in tie wiitt-en form, the evi- 
dence, taken in it-elt, is more apt to be in- 
complete; and in such a way incomplete, as, 
in lespect of partiality, to be deceptitious. 
Why ? Becau'-e, on the occasion of writing, 
the writer (the supposed delinquent) has in 
geneial iiioie time at command for the pur- 
pose of mendacious invention ; nor are the 
workings ot his invention in a situation to 
leceive that disturbance which it ’s natural 
they should receive, from the presence of a 
person at whose hand hostile suspicion (or at 
any rate prying curiosity) and consequent 
interrogation, whether eventually applied or 
not, will naturally he apprehended. 

When delivered in the form of a letter, the 
person to whom the statement is addressed 
must, fur a length of time at least, take it as 
it comes. Delivered orally, no sooner are gaps 
discovered in the texture of it, than comes 
a question requiring them to be filled up;— 
no sooner ambiguity or obscurity, than thtf 
clearing of them up. Self-regarding evidence* 
delivered by a delinquent in the written fofniy. 
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•jai, tkatefore^ be mere likely to be decep- 
#. guarded against detection, and so 

to produce the deception aimed 
vie. where deception was an object 
ijraea it bad in view. But in some cases it 
^ bpiitiiQ such o^ect; as when the cast of it is 
simply confidential, or lacti- 

iMtiBl. 

^e same time, such as it was delivered 

delivered from the mind of the wiiter, 

such, and without alteration, without being 
^*pOBed to be mareported, it is sure to be 
mrOsonted to the mind of the judge whereas, 
it delivered in the oral form, it will always 
be liable to alteration _ liable to be iins^ 
Mported by the deposing witness, through 
^ raannel of whose lips (it being extra- 
judicidlly delivered in the first instance) it 
cannot but have passed , 

As to interrogation in the written form (as 
whOT statements which have been extra-ju- 
dicially delivered have eventually been made 
use of as evidence, and thereupon ha\ e as- 
sumed that responsive form of which inter- 
rogation, when submitted to, is naturally pro- 
ductive ;) — it 18 a possible case, but a case 
not by any means likely to be fiequently ex- 
emplified, rarely indeed, when compared with 
the form which discourse so readily assumes 
under the process of intei rogation when per- 
formed by word of mouth Why’ Because, 
out of the presence of the interrogator, com- 
pliance with the command expressed by in- 
terrogation 18, ^if irksome, refused without 
difficulty . evasive responsion, if respoiibion 
be resorted to, is more easy silence, heitigc 
liable to be accounted for by so m<mv otliei 
causes besides delinquency, is re&orted to 
with less reserve A plan of self-exculpativ e 
mendacity is pursued with more time for the 
eontinuance of it, and witi. bettei promise of 
euocesi ; and, from amongst the ti uths which, 
to guard against detection, it may he neces- 
sary to intermix, a selection is made with 
greater facility and safety, of those which (for 
fear of their being found to opeiate with a 
self-disserving, a self-inculpative tendency) 
require, and may (it is supposed) beat, to be 
omitted. 

Of discourse orally delivered it is moreover 
the nature, when the apprehended tendency 
« w 18 (as here) self- criminative, to bring 
•With It another species of criminative cir- 
CiiKittantia] evidence (which will be brought 
^re particularly to view in another chapter,) 
1** *^>^i*^ted by deportment, more 
^Wneularly passive deportment ; and from 
on acoompamment thus treacherous it is a 
OlWyacteristie property of written discourse 
Mi he alt^ether free. 

howsoever (being orally deli- 
^**®V*** •videntiary self-cnminative dis- 
BOMM iliay hkiw been accompanied with any 
lUeh •ynuftm, in the state in which on the 
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extra-judicial occasion it was delivered to the 
percipient witness (interrogating or not in- 
terrogating,) by whom, in the character of a 
deposing witness^ it is reported to the judge ^ 
— yet, when thus reported to the judge, it 
comes accompanied, not by the symptoms 
themselves, but only by the report so made 
of flicm to which report it may happen to 
be in any degree incorrect or incomplete, or 
both 

Of the comparative view thus taken, w-hat 
IS the practical lesult? Not prefeience, fol- 
low'ed by adoption «nd rejection, but con- 
junction^ Each mode anjl form is maiked 
' by its peculiar advantages, counteracted by 
Its peculiar disadvantages both, therefoie, 
should be called in to the assistance of jus- 
tice 

Expressed originally, whcthei in W'nting 
or in coincisdtion, tlie piobability is, that 
the evidence im question (especially being, as 
it is, self-regarding, and subject to the risk 
of being found self-ciiminative) will abound 
with gaps, with dark passages., with bioken 
hints All these impeifections, the judge, 
and he alone, is competent to do what can be 
done tow aids remedying In his hands alone 
IS reposed adequate pow'er, and w’batsoever 
time, in his view of it, the occasion needs 

Self-inculpative discourse, when it is ut- 
teied extia-iudicially (designedly or unde- 
bignedly, with oi without a view to its being 
eniplo>ed as evidence,) can never be anadc- 
quate<i.uccedaneum to judicial confession, the 
plenitude of whiA is secured by judicial ex- 
amination In the foi mei ( ase it is not itself 
the proper evidence , it is no moie than indi- 
cative (jf the source fioni whence conclusive 
eMjJonce niaj^bythe pi open process be ob- 
tained, and of a sample of what may be ex- 
pected from that soui ce It is not the best 

the most satisfactory, evidence that the case 
furnishes, it shows wheie better, where still 
more satisfactoiy evidence, is to be had and 
it may require completion and explanation 
(not to speak of opposition and confutation,) 
not only for the benefit of the party by whom 
it IS produced, but even for the benefit of the 
party whose confession it is, and against whom 
U IS produced 

But although it be thus indicative of a lot 
of evidence more satisfactoiy than itself, the 
use of the infeiior is not always superseded 
by the superior evidence. 

^ 1 A case that happens not unfrequently, 

IS this —after a true confession more or less 
full, dell vet ed extra-judicially, — w'hen the 
confessionalist comes to be examined in a ju- 
dicial mode, he repents, and, instead of con- 
firming the truths he has disclosed, betakes 
himself to falsehood. When the extra-judi- 
cial confession was sufifered to e^pe from hia 
hps, the debt thus paid to truth had the con- 
fusion of mind l|e nad been thrown into for 
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its cause : his presence of mind regained, he pen, and which will on another occasioaf be 
endeavours to avail himself of it, and attempts brought to view is, — after furnishing the 
to take back the lights that had transpired extrs*judicial evidence, and before there has 


from him when off his guard. As one mai^l 
is confronted with another, the interests ot'" 
truth and justice require that, in such a state 
of things, a man should be confionted with 
himself. The extra-judicial confession nia^’ be 
consistent with facts established from other 
sources : the judicial retractation ma\ be alike 
inconsistent With the extra-judicial confession 
and with these establibhed tacts. The extra- 
judicial confession may obtain credence . the 
judicial retractation maf with reason be dis- 
believed. • * , 

2. Even when the tW’o lots of information 
accord — when the extra-judicial conti"«sion, 
instead ot being iMntradicted bj a judicial 
retractation, is confinned iij a judicial confes- 
sion — the extra-judicial contc'«''ion nia\ be not 
altogether without its use. lyic tii'>t contes- 
§ion giving contirniation to the Second, as W'ell 
ns receiving eonlii matioii tioin it, ni.u serve 
to render more (‘oinplete the sati-taetion ot 
the judge 

3. Where the ititlicial eonfessiou accords 
w'ith the extia-iudicial, tin* ulilitj ot it will 
be still more a|i[)arciit, iii the ca-e wlicre both 
ot them Itappeii to stand < ciiiiadictid bj 
other cv'idein'c Ibtw sliould iln*. li.ippeii •' 
(It may be said ) Tin* deteinlaiit Inw biiiiselt 
acknowledged the otrt*n<*e — .n*kno\\k*dg»*d 
it once and ayain what liope can remain to 
him to ovoitlirovv tlio cire< t ot tin-, (i^mble 
acknowleilgment in iiitt*tio'^evidein*e ■' ol the 
two acknowledgments, by e\ nK*in*i*^tlMt is 
not a match tor either*' — To liim, to the 
same man, not. Hut a c.ase llial maj happen, 
and does happen not nntie<iin*nfl.\ , is — the 
evidence that a mail gives agHiiist limi^l'lt 


been time or opportunity for following up the 
^dication by judicial^ examination, the con- 
fessionalist dies, or ceases to be forthcoming. 
By his death, the possibility of inflicting pu- 
nishment (punishment rightly seated) ends ; 
and therefore, so far as punishment is con- 
cerned, there the cause ends ; and therefore 
the demand for other evidence, for judicially- 
extracted oral evidence, along with it. As to 
punishment, yes ; and therefore as to causes 
in w'luch punishment, and nothing but punish- 
ment, is or ought to be demanded.;}; But as 
to satisfaction, the demand for decision may 
remain, and therefore (for the purpose of a 
decision on tliat ground) the demand for evi- 
dence Wliile the coTifessionalist was alive, his 
extra -1 udicial confession was, in comparison 
with hi- judicial deposition rif siibequently 
taken. ) liiit an inferior kind of evidence. The 
souicf, hovvevei, ot the superior evidence 
being dried up by death, the inferior, the ex- 
tia-)udi(*iallv conte«soiial evidence, takes its 
place, — a species ot evidence which, howso- 
ewr infoiior to the confe&sorial part of the 
judicial evidence tioin the ^ame source, is, 
as fai as it goet, superior (a'^ we have seen) 
to everv othei species of evidence. 

Tlius iai as to penal cases. In cases not 
penal, the neceissity of emplojing it is still 
more evident. 

The necessity of ticasuriiig up and em- 
plovmg this species ot (*\tia-judicial evidence 
i ^ill be cfpially evident, where the completion 
1 ot the (*oiitession. In the ludieial examination 
I »)t the Conte— lonalist, lias been rendered ira- 
i in.ictKMblc bn a peiiod, determinable or in- 
' dt %L‘i mmalile, but not know n to be perpetual. 


applies with equal peitmeiicj to the ca-se ot 
another man ; sav, asm a (*nininal case, an 
acromplicc * The coiit**s-.ion<ilisl acquies-cc-, 
as he cannot but acquiesce, m tin* <*onscqiien- 
ces of his confession thus icpe.'ited and con- 
firmed, But the second aceoinpln*e, having 
his separate plans ot defence, having hopes 
where his coiitedeiate lias none, denies the 
truth of the confession, and seeks to combat 
it by other evidence. 

4. Lastly : Another case that may hap-* 

• \yhat one man says ot another in hia ab- 
sence is not evidence against that other, whether 
he be his accomplice or not. But if a ciiniinal 
makes a confession, and implicates another party 
as an accomplice, who is present at the time, then 
the confession is evidence against the accomplice; 
because he has an opportunity of denying the 
truth of the statement as far as he is concerned, 
or of explaining it. However, in caset of con- 
spiracy, any act done or statement made by one 
of the conspirators, in pursuance of their common 
object, is evidence against all the conspirators, 
whether present or not. 3 Russ. 578. 1. Phil. 
Evid. 78. 1 East. F.C. e. 2, § 3?. 2 Stark. 401. 
R. V. Stone, 6 T. R. tf>7. 24 Rowell’s St. Tr. 
437, 451 Ed. 


-iich as iibsconsionair expatriation. 

So imich for the impoi tance of interrogation, 
as applied to the extiaction of self-disserving 
evnienee horn the suspected delinquent. 

No supposition surely can be more unna- 
tural than this, — viz, that, if dibcoyery of 
tiutb, and consequent rendering of Juatice, 
had been the object, the use of an operation 
so necessary to the discovery, so obviously 
and indispensably subservient to the pur- 
poses of justice, w'ould ever have been re- 
jected. But, iindei the technical system, the 
mtercbts and ends of judicature being, from 
first to last, opposite and hostile to the inte- 
rests and ends ot justice, — whatever exertion 
and ingenuity has been bestowed, is applied, 
not to the discovery of truth, but to the find- 
ing of pretences for not discovering it : not 
to the administering of justice, but to the 
finding of occasions and pretences for admi- 
nistering injustice in its stead. 

t See Book VI. Alak€$hifU Chapters on Ca- 
suallv-rcrttten Evidence and ITearsatfEviaen^ 
- if That is to say, in cases whiwi anoru no m* 
dividual spccblly injured. 


^ RATIONALE OF JUDICIAL EVIDENCE. TBook V. 


Governed, H not by sinister reason, by 
blind caprice under the mask of tenderness, 
English lawyers, admitting self-disserving 
evidence when supposed to have been extra- 
jttdlriaVly delivered or extracted, forbid it to 
ne judicially extracted or received — extracted 
bjf the judge by whom the decision is to be 
formed. Receiving it in an incomplete state, 
they will not suffer it to be completed Re- 
ceiving it in the state of hearsay evidence, 
they refuse to receive it in the state of im- 
mediate iinalteied evidence Receiving it in 
a variety of bad shapes, they refuse to receive 
it in what, by their own unifoim acknowledg- 
ment, is the best * 

Tenderness ! — to whom ? To the inno- 
cent individual, maluiously or erroneously 
aCedsed? No what it does for him is, wheie 
misrepresentations have taken place tending 
to his unjust conviction, to refuse him an 
opportunity of clearing them up 

To the guilty ’ No, not ev en to the guilty, 
considered in the aggi egate By the promise 
it gpves of escape, it augments the number 
the number being so great, thence comes the 
pretended necessity, the factitious demand, 
for excessive punishment — the deficiencies 
in certainty must be made up in inagmtiide 
Death is the English indge’s uni vet sal re- 
medy higher he cannot screw up the exei- 
tions of blind barbarity To tins point the 
labour of every session adds at this a stop is 
made, because there is nothing bejond it 

It IS the part ot the same man, the same 
natural and implacable enemy of justice — on 
the one hand, to keep watch and watd in fa- 
vour of the murderer, charging him not to let 
drop any the least hint from which justice 
may receive assistance, not to say anything 
by which his guilt may he hi ought to ligjit , 
and, on the other hand,^o be no less active 
in his exertions to extend the demesnes of 
death. To the profit of cold baibautj, he 
add9 the praise of tenderness The manly 
dictates of public utility are saciificed to the 
cant of hypocritical or childish sentimental- 
ism. The excess of the punishment becomes 
a sufficient warrant for not executing it. Ex- 
tending the demesnes of death, he thus ex- 
tends the mass of his own despotism of that 
preposterous state of things by which, every 
year, the lives of men, liy dozens and by 
scores, are laid at the feet of every English 
judge t 

. CHAPTER VIII. 

* . 

fit convusjon of mind, coNsinraiD as af- 

- fO&DlNO EVIDENCE OF DELINQUENCY 

Aether modification of subscqiiential cir- 
outpslaqtial evidence is con/usion of mind , — 
eo])fadlon,asjSxpreBsed and betrayed whether 

W iii f i f ■ m ■ 

^SeeBook IX. ExcluSlOTU 
Vot VI. p. 382f note 14. 


by countenance, by discourse, by conduct, or 
by all three. This may also be considered as 
a sort of sub-modification of circumstantial 
evidence, a modification of confessonal evi- 
dence with this difference only — Confesso- 
rial evidence is personal evidence ; confusion 
of mind 18 real evidence — The presumed 
stafe of mind, the state of mind evidenced by 
the external indications, is psychological real 
evidence, the indicatinns themselves, physi- 
cal real evidence 

Hesitation alone — hesitation without con- 
fusion — would be misinterpreted if it wera 
looked upon as anundication of falsehood; 
much mc.re if of wilful falsehood Hesitation 
has for itscausc — its most natural and fre- 
quent cause — anxiety to shape the narrative 
by the exact line of truth, accompanied with 
a difficult! a man experiences in his endea- 
vours to Hcconipli>.h it Correct memory, and 
adequ.ite expiO'ssion, are both necessary to 
this end bj tfie consciousness, or even mere 
apprelieiisioii, ot failuie in eithei article, hesi- 
tation may be pioduced 

The most Ctueless and least scrupulous of 
witnesses are ficquently among the most 
fluent 

.Su'-picion, indeed, is not altogether with- 
out ground, when, to hesitation, confusion is 
added Confusion is the result of conscious- 
ness of mam tested inconsistency, of inconsis- 
tency with itself oi with indubitable truths, 
— a repugnancy whuli is among the surest 
indications and proofs of falsehood but, of 
any such inconsistency, a man who means no- 
thing hut the ti uiii is not in much danger of la- 
bouring under any serious apprehension The 
truth, and nothing but thetiuth, is what, by 
the supposition, he means to hold up to view. 
Tvuth cannet be inconsistent with itself, two 
truths, parts ot one and the same complex 
li uth, cannot he inconsistent with each othei 
Tiuth, in all its paits, is the one thing, and 
the only thing, his memoiy is in search of. 
In legard to some paits, at any rate, he is 
singularly unfortunate if he cannot make sure 
to himself of possessing it these pai ts he will 
at any late adhere to Others, of which his 
hold IS not so strong, he will adhere to no 
otherwise than upon the supposition of their 
*^being compatible and consistent with those 
fundamental stionger ones. Should any in- 
consistency display itself, he will abandon 
these weaker points, without difficulty and 
W'lthout confusion, that is, without shame or 
othei fear having nothing to suffer from the 
temporary mistake — no point of his own to 
lose by it. 

Confusion affords a presumption, more or 
less strdng, of the fact contested by the party , 
but not absolutely a conclusive one. It proves 
alarm ; and, m the case in question, the most 
natural cause of alarm is the apprehension of 
seeing the contested fact taken fop true. But 
g vw 
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this, though in the sort of case in question the | of fear) manifests itself. The links of thti 


most frequent and natural cause of the alarm, 
is by no means the only one. 

1. It may he, that, — although the fact in 
question, the fact contested by the party, \va-> 
not true, — yet some other fact, the declara- 
tion of which would m some other way be pre- 
judicial to him, wa'' true* and that the q}arm 
was produced by the dpprchension of 'seeing 
this other fact brought to light * 

2. It may be, that, in ic‘>pcct of the fact in 
question (the otTence in question, ) ai»poar- 
ances are against him, notwithstanding his 
perfect innocence, and* the coiiscionstiess ot 
this circumstance* may be the c.i'Vse of fiis^ 
confu-sion. 


CHAPTER IX. 

OF FFAR, IN SO I AH As INPICA Cm RY P \'?Sl\ F 

DEPOKTMl’NT, eoNslDtliyj AS AtroUl)lN«i 

FMUtNCh or orr INOULNCY. 

A ( LASS of cases has already been brought to 
vie\v,t in which the principal tact in ques- 
tion (VIZ. di'hnqtunnt in this or that sJuipe) 
cannot be prohahili/cd by the e\ ideiitiarj tact 
deposed to betore the judge, without the In- 
tel vention ot some othei tact oi tacts, consti- 
tuting, together with the piincipal tact and 
the evidential}’ fact, an eiideiifial chain ot a 
peculiar iiutuie. The case wheio feai, how- 
soever siqtposed to he maiiitt sted, i-the tact 
considered as evideiitiar} ot delinquency, be- 
longs to this class. 

In a chain of tills sort, tHe number of links 
will be ditferent, aeeotding as it is to the pei- 
ceptions of the judge himself, oi to those ot 
some other person hj whom, in the chaiacter 
of a deposing witne-s, it is le^iuiled to»the 
judge, that the tact here eonsidcied in the 
character of an o\idt*ntiaiy t.ict t^wi. J\ui') 
presents itself. 

First, suppose the judge him-eltlhe pel son 
to whose senses the tear c. the appeaiance 

• Bohngbroke, after his partial pardon and re- 
turn to England, being suspected of harbouring 
a person accused of a state crime, his house, .inu 
even his bed-chamber, as he w'as Ijingin Ins iied, 
were searched by the ministers of justice. Trai- 
torous bedfellow with him he had none : a liefl- 
fellow, however, he had — a female, whose repu- 
tation would have been ruined by the disclosure. 
Confusion, more or less, he could not but have 
betrayed. Had the search ended there, this con- 
fusion would naturally and properly have been 
regarded as circumstantial evidence of the crime 
he was suspected of. His presence of mind saved 
him from that mischance. Uncovering enough 
of her person to indicate the sex, without betray- 
ing the individual, he preserved himself as well 
from the imputation of the crime of which he 
was not guilty, as from the collateral misfortune 
which that imputation was so near bringing on 
his head. 

+ Chanter I. 


evidentiary chain will then succeed one am 
other in the manner following, viz. : 

1 . Link the first (group of evidentiary facts 
immediately piesented to the senses of the 
judge,) — symptoms of fear. These, being 
objects of sense, must all of them be such as 
come under the description of physical facts. J 

2. liink the second, — the emotion of fear : 
a psychological supposed fact, inferred and 
suppo'^ed to be piobabilized by these physical 
appearances ; — fear, having for its supposed 
cau-e the expectation of the evil consequences 
(legal punishment included) considered as 
attached to the otfence in (question, by means 
ot the ensuing links. 

3 Link the thn d, — self-inculpative recoL 
lection . the memory of the supposed delin- 
quent prcHi'iiting to him the wrongful act as 
having been committed by him ; viz. the phy- 
•-ic.il act, pO''iti\e oi negative, accompanied 
with its criminative circumstances. 

4. Link the tourth, — the criminal act it- 
self, as above. 

In an evidentiary chain of this sort, it has 

:{: The physical symptoms with which the emo- 
tion of fe.ir'lias been known to be accompanied, 
and of w Inch it may be considered as productive, 
in.iy l>e thus enumerated. Rut amongst them are 
some winch seem indicative of a degree of emo- 
tion so high .IS to he seldom, if ever, produced 
by the fear of an evil so distant, and so far fronv 
being cert iin, as the evil of a punishment which 
tor its infliction dej>ends on the hand of law. 

In some of these instances, the individual is 
purely passive ; no voluntary action, no exertion 
of the will being necessary, nor, in some of the 
•instances, so much as competent, to the produc- 
tion of the pliy sical symptom. 

I. Rlushing. 1. Sweating. 1. Weeping. 

•J. Paleness. 2. Involuntary 2. Sighing. 

3. *Trenihling. evacuations. 3. Distortions 

4. Fainting. • of the coun- 

tenance. 

4. Sobbing. 

1. Starting. 1. Exclamation. 

2. Pacing. 2. Hesitation. 

.3. Stammering. 

4. Faultenng of the voice. 

In some of the above instances the physical 
symptom is altogether independent of the will, it 
being altogether out of the power of the will to 
give birth to it. In other instances, though the 
production of it is not altogether out of the power 
of the will (and is accordingly ettected without 
the existence of the emotion, in theatrical imita- 
tions, ) it either takes place without the action of 
the will, or becomes the cause of the action of the 
will before it becomes the effect of it. 

Of these symptoms, several will be seen to be 
common to the three emotions of fear, grief, and 
anger: some of them to result more naturally 
from either of those other emotions than from 
fear. 

Physical phenomena of this kind, in so far as 
they point whether to fear or any other emonw 
as their psychological cause, may be di.stingui8hw 
by the common appellation of patholopical evi- 
dence. 
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alrssdy imti^oned to tbc prindpal to« 
Bod nttoon Ibr, tbe operation of distin- 
guishing link from link, that to-eaeh link be-^ 
htogVsHfdiiitiBOt tot of infirmative considera- 
EdiUh capable of operating m diminution of 
ito probative foree. The truth of that ob- 
todtotioa wiU be found exemplified in the 
Ifftoeat instanee. 

Iff this ease, the chain of inference by which 
tiktoO four distinguishable links are connected 
IthMide thus : — 1 From the phy sical appear- 
antos^ regarded as symptoms of fear, the ex* 
kdenoe of that emotion IS inferred, 2 From 
the supposed existence of that emotion, the 
exiateneeof the criminative recollection above 
mentioned ; 3 From the existence ^viz the 
present existence) of that recollection, the 
existence (viz. the past existence) of the cri* 
minative fact itself 

In relation to the second of the above three 
inferences, what must be observed is, that, 
for the purpose of fornfing the inference, the 
nature of the occa$ion is an object that must 
indispensably be called in ; since, but for tbi^, 
even supposing fear to be the emotion suf- 
ficiently established by the symptoms, this 
emotion might have had any other cause than 
the particular cause thus ascribed to it 

But for the occasion, the probative force 
of this arcumstance would scaice amount to 
anything . add the occasion, and of itself it 
cannot but be very considerable Infirmative 
considerations there are, as will be seen, to 
the disprobabilizing force of which it stands 
exposed; but of these — of all these taken 
together, the disprobabbzing force (it will 
be seen) will not in general be vciy consi- 
derable. 

The occasion here in question is the cii- 
cumstance of the supposed delinquent’s being 
taxed with, or being supposed by himself to 
be suspected of, the particular act of delin- 
ijuency in question, the existence of which 
occtoion is always part of the case 

The second link is constituted, therefore, 
properly speaking, not of the fear alone, but 
of the fear combined with the occasion , since 
it is by the occasion that the existence and 
operation of those other possible causes, which 
will be brought to view in the character of 
jn^rmative possibilities, will be rendered im- 
probable. 

It is witb this psychological sort of chain, as 
iVi^ a physical one the chain is the weaker, 
liMrgreater the number of links which enter 
into the composition of it. Why ’ Because 
^Such link brings with it its particul<u: infir- 
dMtire possibilities. 

A Inference forming the joint or connexion 
link the first, viz physicaLsupposed 
eM||p{lMiia of fear — and link the second, viz. 
tpV dtoOtiipn of fear itself. 

possibilities applying to this 

joint:—- 


1. The cause of theappearan^ diflhrent: 
a purely pAysicaf fact, viz. bodily indisposition. 

2 The cause of the appearances different: 
a psychological fact, indeed, and that an emo- 
tion, hut a different emotion, such as grief or 
anger * grief or anger produced, for example, 
by the consideration of the wound inflicted 
on reputation, notwithstanding innocence. 

II Inference forming the connexion be- 
tween link the second, viz. the existence of 
the emotion of fear — and link the third, viz. 
the existence of a criminative recollection, 
having for its subject the particular offence 
of which the supposed delinquent understands 
himself t(> be accused or suspected. 

^ Infirmative possibilities applying to this 
inference — 

1 Recollection criminative indeed, but not 
in the way in question recollection of an 
offence committed, but an offence different 
fiom that of w'hich the supposed delinquent 
stands accused hr suspected 

2 Recollection of an offence committed, 
not by the individual himself, but by some 
other individual connected with him by some 
tie of sympathy, and in whose instance the 
inquiry, it is apprehended, maybe productive 
of conviction or suspicion 

3 Recollection of a fact by means of which, 
without any delinquency on his part, vexation 
has been, or appeal s likely to be, produced, 
in this or that shape, to himself, 

4 — or to another person, or even a class 
of persons, moie or less extensive, connected 
with linn by some tie of sympathy * 

5 Appiehensioii of punishment, notwith- 
standing innocence. Of this infirmative pro- 
bability the dispiobative force will depend, 
it IS evident, in a consideiable degree, upon 
tbetgcneral ccmplcxion and chaiactei of the 
system of proceduie under which the inquiry 
18 made 

6 Con tern plaf ion, prospect, of the vexation 
attached to prosecution, notwithstanding m- 
nocence anothercii cumstance the infirmative 
force of w Inch will be seen to depend, more 
Of less, on the system of proceduie 

III Inference forming the connexion be- 
tween link the third, viz. supposed recollec- 
tion of the criminative fact in question ns 
camnutted by him — and link the fourth, viz. 
the actual commission of the act so supposed 
to be recollected 

Infirmative possibility — 

Falsity of the supposed self-criminative re- 
collection. 

The error here supposed will present itself 
as being of a nature not very apt to be rea- 
lized. It 18 capable, however, of taking place, 

■ O ' 

* ” Infandom, Regina, jubes renovare dolozem." 
.^neas was not upon hia tml t but the emotion 
here was not fear, but gnef. 

“ - — Quls talia flsndo 

Temper et k laerjmieV’* 
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not only in case of mental derangement, but 
in the case of habitual delinquency ; especi- 
ally if the time of the supposed offence be 
very rennote. 

Apprehended and examined, though for a 
theft in which he had no part, an habitual 
thief will naturally enough exhibit symptoms 
of fear ; and, confounding one of hih exploits 
with another, may suppose himself to reW- 
lect a theft in which in trnWi he boie no part. 

Such are the conceivable facts which, in the 
character of iiifirmatiie probabilities, apfdy 
to the criminative foice of fear, when the 
symptoms of it apply themselves without the 
intervention of aqy other incdiunx to tlfb 
senses of the person by whom, in the cha- 
racter of .iudi;e, the conclusion is to be formed 
— the decision giounded on them tormed and 
pronounced. 

If, instead of the phenomena thein'sclvcs 
being presented to his senses, what is pre- 
sented to him IS hut a repoit made coiicciiiing 
them b\ some other person, by whom they 
are stated as having heeii presented to hig 
senses, — the proh.itive toice of them stands, 
in that case, suhjeet to the infiimative ope- 
ration which attaches upon supposfd unmi- 
4/infil evidence, as compaied with the oiieinal 
evidence itself, an inliimative ciicnmstaiice 
of the same nafuie as that hv which (accoid- 
ing to a distiiictina uluadv noticed) supposed 
real evidein'o is distinguished tiom 

the leal evidence itself , and ot which a more 
detailed view will he given in the next suc- 
ceeding Hook * 

To the additional joint aMdcd to the evi- 
dential} chain h} the pie'Cnce ot tliTs hftli 
link, the tolh»wing cinuimstanccs piesent 
themselves as a[»pl\iiig in the ehaiacter of m- 
iirmative posM lull ties — « • 

1. Possilde unti UstwoithiiiO'S ( whether in 
respect of moialoi iiitelleetual qualilicatioii-J 
on the part of the lepoitmg witness ; viz. the 
supposed precipieiit witness, speaking in the 
ehaiacter ot a deposing witness 

2. Impropriety ot the shape in which his 
testimony was received or e\ti acted. 

If to the deciding judge this testimonv be 
presented not in the oial but read} -written 
form, — 3. Iiiu{>titude, wdictlier in respect of 
moral or intellectual qualilicatioiis, on the • 
part of the receiving or extracting judge. 

CHAPTER X. 

OF CI.ANDESTINITY, CONSIDl.ttFI) AS .VFFORD- 
ING EVIDENCE OF DELIN^UE^CY. 

Under this class of criminative circumstan- 
tial evidence, may be noted the following dis- 
tinctions, viz. : — 

1. Clandestinity, by concealment of the 
forbidden act or principal &ct itself: for ex- 
ample, by doing in the dark what, but for the 


criminal design in question, would natun^v 
have been done in the day ; or choosing • 
spot which is supposed to be out of the view 

everybody, for doing that which, but for 
the enmiTial design, would naturally have been 
dune in a place open to observation. 

2. Clandestinity by concealment of the per- 
son of the supposed delinquent while occupied 
in the act * as in the case of disguise. 

3. Clandestinity by concealment of the part 
taken by the supposed delinquent in the com- 
mibsion of the act — in the production of tile 
mischievous result: concealment, for exam- 
ple, of the purpose for which the act, viz. the 
ph V "ical act, is performed ; as, in the case of 

’niuider bv poison, the several acts by which 
the poison is prepared, or put into the hands 
ot, or recommended to be taken by, the per- 
son intended to be poisoned. 

4 Clandestinity, by eloitjnment or deception 
of witnesses to the act : exertions employed 
foi removing this or that peison from the 
scene ot the intended unlawtul action ; under 
the supposed appi eheiision of his becoming 
(in reliition to the forbidden act, its accompa- 
ninimits, or consequenees) a peieipient, and 
thence eventually a deposing witness. 

.> (’hmdestuiif V, by eloigmnent or conceal- 
ment or ile^tMiction of eliminative evi- 
dence. Coiieerniiig the modilicutioiis of real 
evKh'iu'e, see above Ch III. 

«» Foiyer} III I elation to real evidence; viz. 
either liy tahiieation ot exculpative appear- 
anees, oi b} alteialion of ineulpative into 
iieutial or exculpative. The modilieations of 
wlindi It 1 - xii&eeptible correspond of course 
vJhtli tho-e ot real evidence. 

Disguise ot the per-on — a mode of clandes- 
tinitv ahead} hi ought to view — maybecon- 
suloied as a modification ot toigery in relation 
to iT’al evidence. ^ 

On the preceding occasion,* forgery in 
relation to real evidence was considered as 
capable ot being piactiscd by others, to the 
picjudiee of the supposed delinquent: here, 
It 18 considered as practised hv him. There, it 
was an mtii inati ve, an exculpative probability : 
here, it is an ineulpative fact. 

Heing a mode of deception, effected or 
attempted — a species of falsehood, — and, asr 
such (no less than torgery in relation to writ- 
ten evidence) a modification of the ermen 
falsi of the Roman school — falsehood uttered 
by deportment, — it is in that respect closely 
allied to falsehood in the same intention ut- 
tered by discourse. 

It may be moreover considered as being, in 
relation to real evidence, that which anboma- 
tion is to personal. As in the one case, so in 
the other, objects of the class of thmys aie 
thus pressed into the service of delinquency. 

7. Opposition to search made for real evi- 
dence. See the next chapter. 


* Chap. III. 5, 
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'Claiide«tlliity« in what masner coever aimed 
at» may ha considered as evidentiary of fear : 
and iiB that way, and that way alone (through 
the inferences of which that emotion 

^oni^tates, as above, the principal link,) con- 
aptwtfhg a circumstantial evidence of delin* 
^msey in this or that shape, as explained by 
tfie Occasion, as above. 

In the case of feat, as above explained, the 
coiBotien itself, the psychological (and that a 
pathological) fact, constitutes hut the second 
fink in the evidentiary chain the hi st link 
Mraa constituted by the physical symptoms 
ifrOih which that psychological fact is inferred 
la the case of chndestimty, under the seveial 
laodifications as above enumerated, the posi- 
tive voluntary physical acts by which the con- 
cealment is effected or endeavoured at, stand 
in the place of the involuntary appearances, 
the pathological symptoms, by winch, in the 
'Other case, the emotion is betrayed 

1. Intention or design, differently, but equal- 
ly, or more, culpable, 2 Intention or design 
less culpable; 3 Intention or design blameless, 
though requiring secrecy • These are among 
the infirmative counter -probabilities winch 
have just been seen, in the case of feai, ap- 
plying to and weakening the probative and 
criminative force of that emotion they may 
here be seen applying with equal foice to the 
criminative force of clandestiinty, in these its 
several shapes 

To the probative force of the inference, 
which, in the case of fear, binds togcthci the 
two first links (viz the aggregate of the phy- 
sical or pathological symptoms, and the psy. 
chological emotion,) two infirmative countei- 
probabilities were seen applying themselves, 
viz. 1. The emotion different (for example, 
grief, Granger,) and 2 The cause of the phy- 
sical symptoms, not p-vel ,d, but purely 
physical, VIZ. bodily ludil'position 

In the case of clandcstinity, in the place ol 
those infirmative counter-probabilities stands 
another, characteruable by the word spott 
the clandestinity having for its object and its 
'Cause, desire of producing sport, meniment, 
pastime; and not delinquency in any shape f 

At the end of a judicial investigation, it 
does not often happen that, in a case of clan- 
destinity, the decision, as between sport and 
criminality, can be attended with much diffi- 
culty. But, for want of timely explanation, 
sport indiscreetly pursued has ever> now and 
then been itself an object of pursuit, when 
thus enveloped in the livery of guilt A man 
who endeavouis to pass for a glio«t, n*.k*. the 
beiug taken for a thief, or something wor^e ^ 

* ^Love, as well as cnminahty, seeking clan, 
dmtipity, servants' lovers are apt to be taken for 
tihici^i thieveSfOn their part, endeavour to pass 
fittkmns, 

•f'Qeei imee more, the story of Joseph and his 
bredirea (soprat pp. 16, 17.) 

X lu the Ticinity of London, not many years 


Forgery, in relation to real evidence, has 
an infirmative counter - probability peculiar 
to Itself; VIZ. self-defence : — the individual 
innocent, exertions made to lemove physical 
appearances, which (whether produced by na- 
ture or by human malice, viz in the way of 
forgery) tend to fix a crimiiidtive imputation 
on him, in the circumstances in which he 
happens to be placed 

In the view of removing the imputation 
from himself, a mutdererhas been known se- 
cretly to deposit in the apparent possession of 
an innocent peison the blood-stained instru. 
ment or garment, or^some other such article, 
so circumstanced as to operate in the charac> 
ter of a Source of ciiminatTive real evidence • 
In this case, were it the lot of the innocent 
man to he obseived in the night time retrans- 
ferring the articles to the place from whence 
they came, it is to him, instead of the mur- 
derer, that the artifice might thus come to be 
imputed f t 


* CHAPTER XI 

OF SUPPRESSION OB F4BUU XTION OB EVI- 

DENcr, considekfd as affording EVI- 

DENCI OF D1 I INyULNCY 

Supposing the whole mass of evidence ac- 
tually suppicssed, no such discussion (it is 
e\ident) tan have place, as the inquiry con- 
cerning the probative foice belonging to any 
pait of it, or the circumstances, by the con- 

f - " ■ ™ 

a ghost ot this sort was shot dead, and the 
shooter tried for'ius life [This was in 1804 
The neighbourhood ot Hammersmith had been 
alarmed by the appearance of a ghost, and Fran- 
cis Smith, an exciseman, determined to shoot 
him M’hile he was on the watch, an unhappy 
mhler passed*' by, and mistaking liira, from tlie 
whiteness of Ins apparel, for the jierson who was 
playing the ghost, he unfortunately shot him 
dead Mnith was tried at the Old Bailey Sessions 
forniurdei, and the jury, in the first instance, 
found a verdict of manslaughter; upon which the 
judges said, that the facts proved amounted in 
law to murder, and sent the jury back to recon- 
sider their verdict They ultimately found Smith 
guilty of murder, and sentence of death was 
passed upon him by the recorder. Tins sentence 
was afterwards commuted to one year’s impri- 
sonment, on the application of the liord Chief- 
Baron to the Home-Office. (See Sessions Papers, 
and £)uropean Magazine.) — Ed ] 

* Lonaon pickpockets have been known at 
places of public amusement, to put the empty 
purses of the persons they have been robbing in to 
the pockets of innocent persons near them, in 
order that they might accuse them of being the 
thieves, in case they themselves were taken into 
custody. — Ed. 

-{• See, again, the story of the Little Hunch- 
back (p.H 1 , note *. ) A body, supposed to be dead, 
is transferred from neighbour to neighbour, al- 
ways with the utmost secrecy, under the appre- 
hension of the suspicion that might be produced 
by It, in the event of a visit from the officers of 
justice. 
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sideration of which* that force may be dimi- 
nbhed. 

But, under the head of these several mo- 
ditications of cnniinativu circumstantial evi- 
dence consideied as deducible from active 
deportment, the attempt, successful or un- 
successful, is to be understood . feu* it is by 
the attempt, succes&tul o« unsucces-ful, tlmt 
the state of the mind is indicated : and it is 
from tlnj state ot the mind, that the cnmi- 
naiive inference is (not less pioi>erly than 
naturally) deduced. 

Pi eventing as it wore the InrtJi of evidence, 
by preventing from becoming vvitnes'.es c » 
peicipient witnesses) those by whom tftat cha- 
racter might otheiwi''e have been ac<iuirod, 
is a criminative circuni'.tance ahead} bi ought 
to view, VIZ. under the head of clande>itinit} 
The circuni'-tances in view under the present 
head, are such as are capable ot taking {dace 
at a more advanced stage ot tliejni-ine"-, viz. 
at any point within the lenetli of time inter- 
vening lietvv'cen the moment in vvbieh tin* 
offence is coimdered as having been com- 
mitted, and tlie moment at which the evi- 
dence pioduced in con-.eQuein'eot {trosecution 
comes to be dthvcied The inal- jn.ietice 
here in question i*-, tluTt foie, anv act wheieby 
a {lersoii who, in i elation to anv eiiminative 
tact in question, ha*- ahead} been in the con- 
dition of a {lercipient w itness, i^ |ii evented, oi 
is endeavouied to bo jii evented, fiom a(q)eur- 
ing in the cbaiaotei of a deposing witness. 
But to diaw, toi the scp.tiation ot the iwo 
objects, a clear line ot distin^ftmn a{qdicable 
to all cases, would be found mqio-.siblui 

Under one or otbei of the two general 
head-t heie inentnmed, the following s|)ecilic 
nioditications of ciiciimstantial cumulative 
evidence seem compnsable • — 

1. Desti notion, concealment, eloignnient,* 
or falsiticution of an} ahead} existing source 
of real or written evidence, tending or suj»- 
posed to tend to the ineul|)ation of the sup- 
posed delinquent. 

* Eloif/nment, award adopted from the Fremh 
into Enjpish law langutigu, is wanted, together 
with Its conjugates c/(a//?ie/, to elotyn^ m current 
lan^age. For e/oiyniny a man, the general 
stock of the language has no better expression 
than getting him out of the vuiy 

Tampering — viz. with evidence — is a term 
applied as well to the endeavour to intercept oral 
testimony, with the consent of him who should 
have delivered it, as to the endeavour to procure 
by subornation raise testimony, from one who 
otherwise would not (it is supposed) have de- 
livered any testimony at all, or woula not have 
delivered other testimony than what was true. 

Labouring and embracing are words used m 
law language as synonymous with tamtenng^ 
but only where the persons tampered with are 
considered as invested, or about to be invested, 
with the character of jurymen. 

By tempering seems to be meant, an endea- 
vour to cause the person iuduestion to act, on the 
Vot, VII. 


% Interception of evidence, oral, real, it 
written. Measures taken to prevent the 
forthcomingness or dedivery of the evidence 
of a person whose testimony, in the character 
of a deposing witness, would tend, as sup- 
posed, to the inculpation of the supposed 
dtlinqueiit ; or the evidence deducible from 
the written document, or other thing capable 
of operating in the character of a source of 
wiitten or leal evidence . ex gr, by obstacles 
thrown in the way of whatever antecedent 
o{>ciiUions may be necessary to the delivery 
ot it.f 

3. Subornation causing a person to de- 
liver false testimony, tending to the excul- 
{lation of the suppo-iod delinquent. 

4. Fabricating, or causing to be fabricated, 
eviilenoe, real or written, tending to the ex- 
cul[iation of the •>iipposcd delinquent. — ^^.S, 
'I 111 -. 1 -. one out ot '^everal nioditications of for- 
gery in relation to real or written evidence. 

As to infii Illative counter- probabilities, 
consideied as ajqdicable to the criminative 
ciiciuiistanc-es rompreheiided in this class,— 
the geiierall} np{dicable ones already men- 
tioned may peiha|)4 be found, some of them, 
to be n|)plicable iqton occasion here, though 
in geneial with but a slighj; degree of proba- 
tive I or rathei di'-probative) force. 

The intninative counter-probability pecu- 
liar to this class maybe thus designated: 
appi thf nston of similar mal-piuctice on tile 
other side. 

The sn{){H)sition that, in the character of 
an intirmative conntci-probabiht} opposed to 
ai>^ ot the eiiniinatne eircumstances in ques- 
tion, tins eoiisideiatioii can opeiatewitli any 
such degiee ol dis|)robati\ e toreeus to render 
it worth enqdtning, invohes the sup()Usition 
ot n(>urdin<ir} degree ot depravity on the part 
of the national cbai after at the time. 

English law alfoids a stoiy, w'hich, whether 
me.int for truth or jest, may alike serve for 
exemplilication. Piessed for payment on a 
torued bond, a man a{>|)lies to his attorney. 

occasion in (piestion, any l>art contrary to what 
is lonsulercd as being his duty with reference to 
the ends of justice. In tins sense, it seems appli- 
c.ible witheijual propriety to the situation oi any 
,])erson whose tluty it is considered to be, in vir- 
tue of any function ( permanent or occasional,) to 
render his services in any w'ay conducive to these 
ends : to the situation consequently of judge {per- 
manent jut ymunsorsitbordtnate minister 

of justice ; or in the case of any otHcer considered 
in the light of a public oHicer, prosecutor as well 
as witness. 

As to the means whereby a man may batcaused 
to swerve from the line of his duty, whether by 
eloigning him (getting him out ot the way) or 
otherwise, they seem comprisable under three 
heads, viz. corruption^ deception^ and force t 
including under the notion of force^ as wdJ psy- 
chological (t. e. fear of evil) as physical 

+ For a list of these owrations, see Scotek 
Reform (Vol. V.) Table I. C’ol. iiL 
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C^ent. ** WaA ia tin bfe done?” — Attorney. 
VlForgfc',A,rnleiae.” On looking back, one 
riti$^exactly how far, it might not be 
to find, even m English history, 
K'lpefiod in which a story of this sort might 
had a foundation in truth. 

In. some countries there have been said to 
eith|t a sort of houses of call, or register of- 
fices, for a sort of witnesses of all work, as 
ilt^London for domestic servants and woik- 
meii in different lines, and in some parts of 
Italy for assassins 

Ireland, whether in jest or in earnest, was 
at one time noted for breeding a class of wit- 
nesses, known for trading ones by a symbol 
of their trade, stiaws sticking out of then 

shoes. 

Undef the Turkish government, it seems 
generally understood that the trade of testi- 
mony exists upon a footing at least as nou- 
rishing as that of any other branch of trade 


CHAPTER XII. 

OP AVOIDANCE OP JUSTICIABILITY, CONSI- 
DEEED AS AFFORDING EVIDENCE UP DE- 
LINQUENCY. 

* 

On the part of the supposed delinquent, the 
acts or modes of conduct immediately directed 
to the production of this effect may be thus 
enumerated * — 

1. Expatriation' migration into the do- 
minion of some foreign state , viz. of some 
foreign state in which, at the instance of the 
judicatory in question, justiciability on l<ie 
port of the supposed delinquent will not (it 
IS supposed) in the case in question be en- 
forced. 

2. Exprovtnciatwn ^igration into anSther 
juridical district within* the dominion of the 
same state ; viz in so far as such change of 
pipce is regarded as being, definitively or for 
a tiHhL pr^uctive of the like effect * 


* Connfbred as a means of avoiding r 
ditv« the effect of exprovinciation will 


usticia- 

bdity, the effect of exprovinciation will be the 
greater, the greater the obstruction offered by it to 
the power of justice, whether by means of local 
distance, or by means of independency of juns- 
d^tioD. 

Of the mode and degree of the obstruction thus 
CSMble of being opposed, die diversificauons are 
infinite : particularly in modem times, since it 
has been a fashion among the powers of Europe 
CO comprise each of them witlnn its grasp the 
•most distant parts of the globe. 

The obstruction opposed by independency of 
'jdijMietion. being a psychological cause, is re- 
iqpvable : the obstruction opposed by local dts- 
tUSfK a physical cause, w inexorable, 
^jjmvtdingly, though in general the obstruction 
^■Oillphi i ed by esym/nartoa will be greater than by 
yet, in some instances, that 
Mu^aS'SilqMea by fxprovinelahon will be the 
In she insta&tie of some offences ( forgery 
m which public credit all over the 


3. Latency: the supposed delinquent being 
so circumstanced as that means whereby he 
may be found, as well as the spot where he 
is, are unknown ; viz to him who, in the 
character of judge, or in that of prosecutor, 
IS desiious of causing his person to be forth- 
coming, for the purpose of his being justi- 
ciable 

4. Latitancy t e where the non-forth- 
comingness of the supposed delinquent is 
clearly understood to have the avoidance of 
justicidbibty for its cause. 

5 Eloignment of property *. e. by expa- 
< natioi^ exprovinciation, transfer into other 
hands, or concealment 

6 Tampnnnj with any person, on whom, 
in whatevei chaiactei, ex gr in that of mi- 
nister of justice, permanent or occasional, 

globe beholds an enemy,) the great European 
states, Britain not excepted, have surrendered 
each to the justice of the other its supposed de- 
linquents In so far as this disposition prevails, 
the obstruction given to the course of justice by 
expatriation — for example, from London to Ca- 
lais, or even to Pans — may not be so great as 
that opposed by exprovinciation from London 
to the Orkneys, or though it were no further 
than to Edinburgh; not to speak of the West 
or East Indies. 

Person and property are not the only objects 
on which, for the purpose of securing effective 
justiciability, the law nas it in its power to take 
hold Over and above these corporeal objects, 
there remain two ineorporeal ones, viz. reputa- 
^u)7i|.and condition in bje-, by means of which the 
feelings of individuals are exposed to be wrought 
upon by the ford* ot the law, as well as by that 
of lawfess injury. 

But person and property are the only objects 
I which It IS ever in the power of an individuu, in 
I case of delinquency on his part, to withdraw out 
i of the powet of the law . in spite of his utmost 
I efforts, reputation and condition in life continue 
I subject to It. ■-v 

Evsn in regard to property, the extent of the 
power which it depends on the individual to ex- 
ercise over It, in spite of the law, or without its 
assistance, is subject to very extensive limitations. 
To immoveables it does not extend : nor even to 
money or moveables in any case where, his power 
depending upon the consent of other persons, that 
consent is withholden or refused. Hence the 
influence, in some cases irresistible, in others no 
more than ideal, of the judgment of outlawryi* 
by which, amongst other penal consequences, 
the defendant stands depnvcd in a considerable 
degree of that security for his property, which 
depends upon the protection that would he other- 
wise afforded him by the law. 

‘ If a defendant absconds after a writ of ca- 
pias has been awarded, and certaiu formahties 
observed, he is proclaimed an outlaw, and is in- 
capable of bringing actions : formerly bis life was 
unprotected by the law, and he might have been 
killed with impunity by any one who met hm. 
4 Black. Com. 319. Judgment of outlawry for 
treason or felony, renders a man an inoompkent 
witness in a court of justice; but outlawiy in a 
personal action does jpfc 213. Cefiet*$ 

Case, Sir T. Raym, Co. Lit h. 
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stiperordinate or subordinate (prosecutor, in 
the case of an offence considered as being of 
a public nature, included,) his justiciability 
may depend.* 

The several special inculpative circum- 
stances comprised under this more general 
head being all of them indicative of fear— 
fear having its source and object in the power 
ot the law, — the infirmative counter-proba- 
bilities applying to this case are pio tanto the 
same as those which apply to that. 

In the ca«e of the four that consist in so 
many expedients employcsl or supposed for 
the avoidance of pe/sonal forthcommgne^s,’ 
the infirmative consideration already above 
designated by the phiase contemplation of 
juridical veiatiun nutunthstanding innocence, 
operates with peculiar force. 

A circumstance that demands attention, 
with an immediate view to practice, is, that 
this foice will of course undergo variation, 
according to the nature of the system of pro- 
cedure — according to the mode and the de- 
gree in which it is subservient or adverse to 
the several ends ot justice. 

The exculpative force of this infirmative 
counter-probalnht} will be the greater — in 
other word-', the probative force of the crimi- 
native circumstance constituted hv ai'uidancc 
of justii'uihihtij by chnqnment or concealment 
of person will be the less — the greater (for 
example) the vexatiousiiess or the length of 

• Note here, that if, instead of any of the spe- 
cific modes of designation her# emjdoyed, the 
general expression ( avoidance of juiticiaflthty ) 
taken to serve as a title to this cha])ter, be eni- 
_ployed, the inference ui question is considered as 
already established. 

In the case of each of these crimmaflvecircum? 
stances, tear (viz. tear of the power of the law) 
is the relatively jirincipal fact immediately indi- 
cated. Weie they res})ectively present to the 
senses of the judge, — as are, in case of oral in- 
tcrrogation, the physical modifications of passive 
deportment which constitute the pathological evi- 
dence of that emotion, and the modifications of 
self-disseiving testimony extractible by interro- 
gation, — they would occupy the same station in 
the chain of suppositions. Imt, scarcely being in 
any instance so present, they cannot vome to his 
cognizance but tlirough the lips or pen of some 
deposing witness: by which means a fifth link is 
added to the evidentiary chain, as in case of any 
other inculp'ativefact consider^ as having been 
extra-judicially observed. 

In this case, fear, and avoidance of jiatieia- 
hility, may, though not synonymous, be em- 
ployed indiscriminately to represent the link in 
'Question in the chain of suppositions. It is only 
in 80 far as it is indicative of fear (fear of evil as 
about to be suffered from the hand of law J that 
avoidance of justiciability can operate as a cri- 
minative circumstancejL.and, to weaken the in- 
ference thus drawn, ajpother infirmatives seem 
applicable than what nave been already brought 
4o view as serving to weaken the probative force 
of fear itsdif, consideretl ii^he light of a enmi- 
native Circumstance. * ’ 


the imprisonment to which, by accusation or 
suspicion of the offence in question, a 
stands exposed : understand provisional im- 
prisonment (in technical language imprison, 
men! on mesne process,) so circumstanced 
that the innocent as well as the guilty stand 
exposed to itf. 

Other differences might be cited, by which 
the determination, whether to abide or not to 
abide the course of penal procedure, could 
not but be more or less affected : the severity 
of punishment, and the severity of the pro- 

-f- Under the penal procedure of the Roman 
biw', or, to speak more accurately, of the system 
which, before the Revolution, existed in France, 
the probative force of the inculpative circum- 
stances of this class should accordingly, it should 
seem, he less than under the Engbsn. 

For the purjiose of computing the average 
duration ot a penal suit, the collection of trims 
entitled Caui>i s Ccl bi ce (thirty volumes in close- 
ly-printed 12mo) was examined. It was not in 
every instance that the duration of the suit could 
be ascertained : in the instance of those in which 
It was capable of being ascertained, the average 
duration turiitd out to be near six years, in 
these, it IS true, the intricacy of the cause was 
above the ordinary jiitch. But under English 
procedure it would be difficult, perhaps impos- 
sible, to find a penal cause, on the occasion (ff 
which, down to definitive judgment, the provi- 
sional imprisonment had last^ a fourth part of 
that time. 

I' penal cases, the procedure of the Roman 
school dues not admit of discharge on bail with 
near so much facility as the English. 

In England, in a case not bailable, the crimi- 
native torce ot the circumstance in question may 
be Calculated, and with some degree of precision, 
from geographical data. In the class of causes 
most Tiignly penal, in London and Middlesex, 
justice is administered in about forty-eight days 
out ofkthe three hundred and sixty-five; in tne 
other counties, with tlsc exception of the four 
northern ones, in about four out of the three 
hundred and sixty-five; and in these northern 
ones, m about two out of the three hundred and 
sixty-five.® 

A supposed duellist, for example, who has 
killed his man, is ui a state of expatriation, la- 
tency, or even latitancy. In London and Mid- 
dlesex, the crmnn.'itive foice of any one of these 
symptoms of fear (the possible chance of being 
let out upon bail by the Court of King's Bench, 
Jieinglaul out of the case as not capable of being 
brought into calculation) will be a little less than 
four times as great as in any other of the southern 
counties, a little less than eight times as great as 
in any one of those four northern counties. 


® Some improvement has taken place in this 
matter since tne above was written. The central 
criminal court, which has jurisdiction over Lon- 
don, Middlesex, and part of Surrey Kent and 
Essex, sits twelve times a-year; each session 
lasting, on an average, for about seven or eight 
days. The four northern counties are now pla^ 
in the same situation as the other counties ; — 
that 'is, they are all visited twice a-year by the 
judges for the purpose of trying the daw of causes - 
referred to by the author, as well as civil aettotts* 

. Vti 



£3 , RiTIONALE OP JUDICIAL EVIDENCE. [Book V 


eon employed for ilie extraction of evidence 
In France, while breaking on the wheel and 
tither excrucuting modes of capital punish* 
Were in use, the hazaid attending such 
afajmnee could not but present itself as con- 
elderably greater, and consequently the in- 
i^ence from flight to delinquency consider- 
ably less cogent, than at present, when simple 
dea^h is the highest degree m the scale and 
another, and perhaps still greater, difference, 
could not but be attached to the useless bai - 
banty of preparatory torture * 

Health — business — pleasure, — by any one 
of these objects of pursuit may a man be en- 
gaged in a plan ot expatiiation, exprovincut- 
tion, or eloignment of property by pursuit of 
pleasure, possibly eV^n by pursuit of busi- 
ness, he may be engaged in a plan ot latency 
bare there are so many infirmative counter- 
probabilities operating in diminution ot the 
probative force ot the four circumstances in 
question, in the character of evidences ot feai 
of the hand of law, and thence as evidences 
of delinquency. 

In a word, under one or other of these 
three modifications the ordinary pursuits of 
mankind in general being comprehended, tlie 
consequence in regard to the circumstances 
in question is, that, considered in themselves, 
and independently of every other circumstance 
of a criminative tendency, they can scarcely 
be considered, even putting all of them toge- 
ther, as operating with any perceptible degree 
of criminative force 

The presumption afforded of delinquency by 
anyone of these changes will be the stioii4*t‘r. 
the greater the deviation it makes from the 
course of life habitually pursued by the sup- 
posed delinquent 

In the case of a niavncr, a cat riei , Sn iti- 
MCrant vender, or an itinerant handicraft, it 
mliy amount to nothing in other words, the 
disprobative force of the infirmative countei- 
probability denoted by the expression pursuit 
of business^ may be so great as to reduce to 
nothing the probative toice of the criminative 
circumstance or circumstances in question, — 
viz. expatriation, exprovinciation, eloignment 
of property, or latency, — any one or more of 
them • 

In case of leal delinquency, — expatriation, 
exprovinciation, or eloignment of property, 
one or more of them, aie apt to be accom- 


* How acutely sensible must a celebrated 
French lawyer have been to the defects of the 
system of procedure established in his country, 
when he said — Je fuxraiSy st Fon m'accusati 
tpaeovr v6le ha cloches de Notre Dame f'* In 
tech a state of things, it is evident, the infirma- 
’force of the counter-probability which we 
Ml^tenned cot^emplalion of judicxal oexation 
innocence^ is so strong as en- 
timjll'tq' destroy the probative force of the cir- 
eamStancepf &titaney, considered as evidentiary 


panted with the drcumstancc of cliindestinity ; 
and (for the purpose of clandestinity) with 
mendacious extra-judicial discourse, having 
for its object the preventing or removing, on 
the part of any persons on whose part incul- 
pattve testimony is apprehended, all suspicion 
of the true cause 

^ That, by the concurrence of any such other 
criminative circumstances, the criminative 
foi ee of the circumstuuees here in question 
cannot but receive considerable mciease, is 
altogether obvious 

But It does iiot^follow that, by the meie 
iuon-ap^carancc of these ^coiifii mative circum- 
stances, the criminative*force of the circum- 
stances here in question must be altogether 
destroyed, since it may happen, that — the 
change of place in question having been al- 
ready detei mined upon, in pursuit of business, 
health, or pleasure — advantage may have been 
taken of the means thus afforded for the avoid- 
ance of lusticiability, and, under favoui of the 
pioinise of impunity thusentertained, the ciime 
in question may have been committed 

As to tamper ini] with prosecutors and other 
mini'terij of justice , to an act of this descrip- 
tion, consideied in the light of a criminative 
circumstance, the same suppositions apply in 
the character ot iiifiimative counter-probabi- 
lities, as have been seen applying in the case 
where the pci sons thus practised upon are 
consideied in the character of witnesses 

Expatiiation, expiovinciatiori, and eloign- 
ratfiit ot pioperty, involve in each iii-tan^ the 
necessaiy supposition of intentional ageiicv, 
positive oi negative, but in general positive, 
on the pait ot the supposed delinquent him- 
self In latency, on the other hand, no such 
supposition IS necessarily involved what it 
designates is the effect — not any act bj or by 
the help of which the effect is produced. 

Latency — though it does not necessarily 
import, on the part of the supposed delin- 
quent, any act done by him in the view of 
piodiicmg the effects designated by it — is, 
in lespect of its ciiminative force, subject 
to the operation of the same counter-proba- 
bilities as those which apply to the other cri- 
minative Circumstances which do, on his part, 
impoi t action since, like any ot them, it may 
be the result of a man’s oidinary and blame- 
less pursuits 4 

By the word latency, nothing more can be 
designated than the state ot him in whose 
instHnce no means ot communicating with 
him, either through the medium of his place 
of abode or otherwise, is known to those to 
whom such knowledge is necessary to enable 
themf to insure his forthcomingness for the 
purpose of justiciability. 

But in whose condM^ is the cause of this 
want of knowledge tobe found 

Till this point be settled, the condition de- 
noted by tltt woriNqfeni^ can scarcely, with 
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propriety, be placed upon the list of crimina* 
tive circumstances. 

The means of communicating with an in- 
dividual (t. e. the means the best adapted to 
that purpose) can soiucelj be bi ought under 
any general description: they will in every 
case be dependent on the individual circum- 
stances in which, at the individual puintaut 
time, he happens to be placed. But it does 
not often hap[)cn that the moans are deticient, 
or prove inelfeotual, when, to the leal desne, 
the power is added, — such jiow er as it de- 
pends on the law to gi\e.* 

If it be really my ish toVominunicate witli, 
a man, to hear fiom*}iim, and make iftiii heai 
from me, what course do 1 taki- ? The an- 
swer is almost too obvious to be called tor I 
make inquiiy among his ti lends, .such is the 
course which evcijbody takes whose wish it 
is to succeed , and such is the couisc whic-h 
it has been the care of English judges not to 
take. 

Su[tposing poweis adequate to thojuirposc 
given b) the law', those poweis accoinpaiiied 
with the correspondent oblig-atioiis, ,ind those 
obligations dulv tullillcd , then it is, and not 
till then, that latene) hc<‘onies pie'iunptue 
evidence of /itfitamt/, and ihiough that ot I'li- 
minalitv latitaiu v being iindi’istood to de-ig. 
nate luluntuii/ h.iving hu its object 

the av oidiiig toi thcomingness, Ibi thepinpose 
of av oiding j ustieiability. 

Supposing tlie fact ot latency established, 
and the tact ot latitaiicj ju-th infeiieil tmm 
it, still, under the existing iiii^itutioiis, tin le 
exists a counter-[>iobabilif \ In which it# pi o- 
bative foieo in the eliaiaetei ot a ennnnative 
circumst.niee is weakened, Feai, and tear ot 
the law. Would indeed lie indieated , but tliy 
leal evil appieln-nded at the hands of law 
might he, not the evil ol punishment, indicted 
under that name, on the scoie ot eiiminality 
in anj shape, but the evil ot iinpiisonmeiit, 
on the score ot satisfaction foi iiione} due on 
an account not penal 

• Unfortunately, under English law, no such 
suppositions are reali 'cd ; a sj stem ot sham no- 
tices being among the devices whereby the ends 
of judicature are pursued, under the pretence of 
pursuing the ends of justice. On this as on so 
many other occasions, the inquiries which com- 
mon sense wouUl dictate, and common honesty 
pursue, legal policy forbids. Witliout any ex- 
pense of thought, from latency latitancy is in- 
terred, and Irom latitancy delinquency; and, 
though not alwolutcly without other evidence, 
yet, without any evidence of the nature of which 
It IS possible tor the supposed delinquent to be 
apprissed. If a bill of indictment, after evidence 
heard thereon, is found true -by a granAjury 
sworn to secrecy, a writ called a cuptas issues 
thereupon; and, in consequence of that writ, after 
a series of sham notices read by a man to him- 
self in a private chamber, judgment of outlawry, 
in which conviction is include, is pronounced of 
course. [See p. 60 , • 


In 80 far as non-disebarge of pecuniafy 
debts, or other non-penal obligations, i 8 ctm.. 
sidered as an otTence, and non-surrender of a 
man’s person to imprisonment in satisfkction 
for the vvi ong done by the non-fulfilment of 
those obligations, is considered as an ulterior 
oiFence grounded on the former, — the en- 
gaging m a couise ot latitancy for the purpose 
of voiding such imprisunmeut may be con- 
sidered as constituting the matter of the in- 
fiimative supposition above indicated under 
the title ot dfsii/H less culpable. 

lSu|)pose a piosecution actually commenced, 
and notice of it>. being so actually received by 
the supposed delinquent : on this supposition 
lati'iicv IS aetiially converted into latitancy. 

Notorietv ot the obnoxious event, coupled 
with notoriety ot popular suspicion li.xing 
upon the sii|)po-(.(l delm<iiient as having been 
conceincd in the production of it; — these 
cncuinstancestogcther will operate, of course, 
111 the cbiirai'tci of evidential y facts, alfordiiig 
pio^uinptue evidenee of the information’s 
having le.ichcd lus ears. 

B\ habitual occupation, or by accident, he 
wui 111 an ituicrant state, lie is illiterate, and 
the adveiti'Cinents, it anv have issued fiom 
the press, have not leached his ejes. The 
countiv IS of the iiumliei of those which are 
not jet far enough advanced in the arts of 
bte to reiulei «‘ommunications in that mode 
customaiy or easy These inaj serve as e.x- 
umpU's (d a vanelv ol lureumstanccs by which 
the piobative tone ot simple latency, as evi- 
dential y ot latituncv, luav be moie oi less 
Iii 4 iaiicd. 

emPTEU XIII 

OF THE SITT'AlloN OF HIE stipposED DELIN- 
yl'lNT IN UlsPEtr Ol MO'llVI’S,* MFANS, 
l)l"l>osr IToN, CIIVUVCTEK, .VM* STATION IN 
I IFF, 1 oXsiDi ui D AS AFlOKUl.Nl, EVlDLNt'P. 
OF UELINtiOENe Y. 

§ 1 . i>f the situation of the supposed delin~. 
qiient in nspLi't q/’ motives and means, 
considend us prohalnlizinij or disprobabi- 
Uziny dthnipieney. 

J 3 ltw 1 FN these sev eral objects the connexioa 
Is so intimate, that thej can scarcely be spoken 
ot, anv ot them, without reference to the rest. 
But, with icgaid to delinquency, the imbibi- 
tions tliej will be seen to afford, ai'c, with 
reference to one another (though all material) 
veij' various, and even discoidant ; being not 
uniformly inculpntive, but in some respects 
exculpative — in others diiectly iiiculpative, 
— in others again inculpntive, but not so much 
directly as indirectly, by serving to vi'eaken 
the force of an exculpative circumstance . and, 
as such, not admitting any infirmative sup- 
position. 

The j)Sj chologieal object designated by thd 
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moHvi, ia; m it were, tbe basis of idl I 
tjiM sett* 

Tbe ^xiei«)ce of a lOotive, by which tbe j 
deUnquettt might have been led (it 
ftMni|i|Ktsed} to the commission of the offence | 
bl question, is a tact which, in criminal cases 
more especially, is very frequently made the 
subject of proof Is there any use in doing 
IIH >7 tn certain (»ses, no and in those, I be- 
$evo, it never is done in other cases, yes : 
an< in these, I believe, at the suggestion of 
common sense, it commonly is done In what 
estes, and in what sense of the word motive, 
k is worth while and practicable to have 
recourse to evidence or argument for thiL 
purpose, seems very gencially understood in 
practice. 

Motive is a term applied to the mdiscri- 
minate designation of divers objects, which 
require to be distinguished 

it is applied to designate any destre, when 
considered as the cause of action call this 
the interior or internal motive. 

It is applied to designate any corporeal 
thing, or mass of things, considered as the 
object of any such desire call the object by 
which such desire is consideied as excited, 
or capable of being excited, the exterior oi 
external motive. 

Thus, when a hungry man knocks down a 
baker, for the purpose of stealing a loaf of 
bread, — hunger is the internal motive of this 
criminal act, a loaf of bread the external 

A mischievous event being supposed to 
have been produced, and Titius suspected of 
having been concerned in the production, of 
it,-— What rould have been hts motive‘s says a 
question, the pertinency of which will never 
be matter of dispute. 

Thefollowing seem to be tbe circumstances 
to wibett it owes its pertinence — 

Bvery act which, in the force of any one or 
m^e of the tutelary sanctions, finds a source 
of restraint — every penal, every disreputable, 
i|t a religious community every irreligious, 
Act — IS on tfiat account rendered more or 
less improbaUe, by the consideration of the 
penal or other evil consequences attached to 
it. Unless this restrictive force finds an im- 
ipqlsive force, and that stronger than itself„ 
ip opposition to it, the culpable act is not 
merely «nj7ro6a6Ie, but, psychologically speak- 
ing,* mposetble 

To ask, What, in this case, could have been 
the motive * is to ask, not what could have 
been the interior, hut what could have been 
exterior motive, and that adequate in 
of force to tbe production of such an 
Not the interior motive, because, 
^tbo ut any exception worth noting to the 
purpose, all sorts of desires are com- 
ell human beings, but what could 

* fi|ei beloWj^ the chapter (Chap. XVI.) on 
and jUmPossibtMff, 
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have been tbe exterior motive f Bithe siiua> 
tion in which the supposed delinquent appears 
to have been placed, where is the object to 
be found, which could excite a desire strong 
enough to give birth (notwithstanding the op- 
position made by the combined force of the 
several tutelary sanctions) to an offence of the 
nature of that which he is suspected of? 

To go about to prove on tbe part of the 
supposed delinquent the existence of a desire,. 
a feeling, a passion, which presents itself as 
capable of accounting for the commission of 
the crime, would be an enterprise frequently 
f,impracticable, and' always useless No crime 
that h'ds not some spebies of desire for its 
cause, and, with an exception or two not 
worth dwelling upon, no human bosom that 
IS nor the seat, constantly or occasionally, of 
every modification of desire 

It IS not the mere existence of the desire 
— the piupeqsity or tbe relish for this or that 
source of pleasure, the aversion for this or 
that source of pain If it weie, — by the same 
rule that the supposed delinquent is guilty, 
so IS every other human creature It is the 
existence of some exterior object, of a nature 
to call into action this or that desire or pro- 
pensity, and to infuse into it a degree of force 
capable of surmounting the joint force of 
those tutelary motives, by the influence of 
which men m general are restrained from 
giving the lenis to criminal desire 

Under the denomination of the motive must 
be (Comprised, foi tbe present purpose, not 
only the mterijal desire, but the contempla- 
tion the exterior event, or state of things, 
which the desiie looks to for its gratifica- 
tion — looks to as the cause which will bring 
within a man's reach the good (whatevei it 
be) which' is the object of the oesire The 
existence of the motive in the former sense, 
18 the psychological fact — in the latter, the 
physical fact It is m tbe latter sense, and 
that alone, that the existence of a motive 
eithei lequires proof, or is susceptible of it. 
In this case, the^ internal motive to the act— 
the criminal act — is tbe expectation that the 
good in question will be brought into a man’s 
possession by such criminal act. Tbe exist- 
ence of Titiiis is sufficient proof of Tilius’s 
being acted upon, and that during the whole 
course of his life, by the love, the desire, of 
the matter of wealth The man who, de- 
siring to live, has no desire for the matter of 
wealth, exists only in tbe fimey, or rather 
in tbe language, of shallow declaimers * to 
desire to live, is to desire to eat; and to 
desire to eat, is to desire to possess things 
eatahde. 

What, then, is the matter of fact proved, 
under the name of the existence of a motive ? 
It 18 either the actual excitation of this or 
that desire by this or that assignable cause , 
or else the^xi 8 ic« 8 i|^of this or that object. 
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in a state in which it will naturally, in the 
breast of the party in question, have bad the 
effect of exciting this or that desire. Man in 
general is susceptible of enmity — the desire 
of witnessing pun on the part of the indivi- 
dual who is the object of it. Man in general 
is susceptible of sexual desire. No human 
bosom that does not harbour within itself 
the love, the desire, of the matter of wealth. 
Thus much is what everybody is sufficiently 
persuaded of : thus much is what nobody ever 
thinks of proving. But Clodius had become 
the object of enmity to Milo . in the bo'som 
of Tarquinius the appetife of sevu-il desire, 
had attached itself hpon the idea of^^ucre- 
tia with particular force . upon the death of 
Amerinus, property to a coiibiderable amount 
was secured to IIa;res ; of that state of things 
Haeres could not be unconbciou’', and had 
been heard to speak of it ^Mth impatience 
These are facts which admit proof, and 
may well appear to call for it. But, in the 
case of the happening of the coricbpondent 
obnoxious event in que&tion, and a suspicion 
pointing to Milo, Tarquimu«., or Iheres, re- 
spectively, as the ciiminal author of that 
event, — to prove the existence ot these le- 
spective facts, is to prove, on the part of 
these persons re'^pectively, the existence of 
the appiopnate motive 

Thus it IS that the consideration of any ob- 
ject pointed to as capable ot having operated, 
111 the case in question, with an adequate de- 
gree of seductive force, acts in relation to the 
supposed offence, not so muck m the charac- 
ler of a directly piobabiluing consideration, 
as in that of a coiisideiation tendiiuf to repel 
the force of improbability (|»s\chological im- 
probability) acting in the character and di- 
lection of a disprobabilizing circiim'>tance. ^ii 
no occasion (sajs the defendant) does man 
ever act without a motive. Admitted (replies 
the [iroseciitor ) but here, then, was jour 
motive: such oi such maj have been the de- 
sire excited 111 jour breast: thus or thus was 
it, or might it have been, gratified by the 
event, of which, tioin all the evidence taken 
together, jour act, jour criminal act, is con- 
cluded to have been the cause. Against this 
disprobabihzingciicumstance — psjchological 
improbability, — the existence of a motive, it 
jiroved, may have consideiable weight, it may 
even destroy the force of the ilisprobabilizing 
circumstance altogethei. Considered in itself, 
the criminative force of the ciicuinst.ince con- 
sisting in the motive (consisting in this, viz. 
that the situation in which the supposed 
delinquent is, is such as subjects him to the 
action of the motive in question,) amounts 
to nothing. In the natural course of things, 
where there is any property, every child has 
something to gain by the death of a parent. 
But, upon the death of a father, no one is 
ever led by any such cujj'sd^atiiyi to look to 


an act of parricide, in the first instance, a» 
the most probable cause of the death. 

Not being properly a criminative oircum» 
stance, no counter-probabilities seem appli- 
cable to it in the character of infirmative 
considerations. 

The following cases may serve as instances 
where, in the way above explained, the motive 
(viz. the exterior motive) became, and with 
propriety, an object of consideration, in the 
character of a criminative circumstance. 

Anno 17H1 Donnellan’s case at Warwick 

assizes Offence, murder of his wife’s bro- 
ther. Motive, prospect of succession to his 
propertj . 

Anno 1803. — Fern’s case at Surrey assizes. 
Offence, incendiuiism. Motive, profit by over- 
insurance. 

Anno 1803 — Robert Wilson’s case at 
Edinburgh. Offence, murder of his wife. 
Motive, paving the way to a more agreeable 
connexion with another woman. 

Anno 17o'‘l — Mary Blandy’s case at the 
Oxford as>&izeis. Offence, the murder of her 
father by a long coui'-e of poison. The pro- 
perty' of the father was considerable : she was 
an only child ; it w'ould fall to her of course. 
But, where parricide is the offence, is it in 
the nature of money to constitute a seducing 
motive’ At that rate, parricide, instead of 
being as rare as it is horrible, would be among 
the most frequent ot offences. She was en- 
amouied of the wretched Cranston, her se- 
ducer, and the existence of the fondest of 
parents presented itself as an obstacle to an 
iin^n, which, had she known all, she would 
have know'll could not be legalized. What 
the force of steam is in the [diysical w'orld, 
the force ot love i- in the psychological — ca- 
jtabk^ when under piessure, of opposing the 
"trongest force. The*existence of such pres- 
suie IS among the most common of all fa- 
mily incidents ; the attempt to surniount it 
by such ll.igitioiis means, happily among the 
most rare. But to bring this motive to view 
required no separate evidence. The same 
evidence which show'ed from what source she 
iiad leceived the poison, showed by what 
motive she had been led to administer it. 

, Theophrastus is accused of theft. Fortune, 
opulent , reputation, unspotted ; disposition, 
generous. The object of small value. Delin- 
ijueiicy assumed ; what could have been hU 
motive ’ It was a black-lettor book ; a coc- 
kleshell; a butterfly. Theophrastus was a 
collector. 

Means — i. e. means of producing the mis- 
chievous effect in question — seem to edme 
under consideration to much the same purpose 
as motives. The belief of the existence of 
whatever means are regarded as necesss^ 
to the production of the effect in queyPii, 
lieiiig a condition precedent to th^j^ea- 
vour, — means may in this case bo^msidered 
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fli cwnitt^ttniliQrtbe denoaiination of motives : 
potter Wqg necessary an article as desire, 
in asaembla^ of productive causes. 

■ opportunity seems to be understood an 
Mmckbiage of such articles, in the compost* 
tidn 'of the aggregate mass of means, as pos- 
ness not a permanent, but onl> a transient 
existence. 

li 

§ % Of the situation of the supposed delin- 
gusat tn respect of disposition and clui acter, 
considered as probabiliztny oi disprobabi- 
Hzing delinquency. 

' Disposition is produced by motives 
A man is said to be of such or such a dis- 
position, according as it is to the influence of 
the motives that belong to this ot that class 
that he is consideied as being more or less 
in subjection .. reference being made to the 
degree of influence supposed to be exei cised 
by these same motives over the mmds of the 
generality of the class of persons with whose 
conduct his conduct is compared It the mo- 
tives of the self-regarding class are consi- 
dered as predominant, a selfish disposition is 
ascribed to him if motives of the soi lal class, 
4 disposition of the social or benevolent cast 
if of the dissocial kind, a disposition of the 
dissocial or malevolent cast.* 

The effect of disposition, supposing it in 
proof, may be either mculpative oi exculpa- 
tive. So far as it is of the virtuous cast, <uid 
thence the tendency of its operation excul- 
pative, important as the consideiation is, it 
belongs not to this place The effect and use 
of it is, to be opposed to mculpative evidcA'ce 
of fdl sorts, and, on the ground of a modi- 
fication of impiobability (viz psychological 
Improbability,) to tend to discredit direct and 
positive evidence , or,tn the chai acter of an 
■infirmative consideration, to diminibh the pio- 
bafJve force of the inferences drawn from the 
cueumstantial part of the evidence 

So far as the disposition indicated is of the 
vicious cast, exhibiting a more than ordinal v 
degree of force on the part either of the self- 
c^;arding or dissocial motives, -—it will gene- 
rally, though not uniformly, afford inferences 
tending to probabilize the delinquency of the 
supposed delinquent, in respect of the offence* 
in question, whatever it may be In general, 
however, it admits not of proof on purpose 
To take disposition for the subject of express 
Inquiry, would be to try one cause, or per- 
haps a swarm of causes, under the name and 
on the occasion of another. 

^^^^Seetntroduetion to the Principles of Morals 
fpsA Lef^la4ion<, VoU I. Where a multitude of 
atm of the same complexion are considered as 
fi^pjowing one another on the part of the same 
pMSte (<tt]|Mially if in a series extending over a 
ee oRgfig abie length of tune^) the word habit is 
siipifewtbe case. From a single act, disposition 
h SM.imhfiine cates to be infmed: djortton, 

I 


But, not unfrequently, indication of dts- 
position, depravity of disposition, comes in of 
‘ course, along with other and more directly 
apposite evidence ; and when it does, it is na> 
turally impressive , and, if sufficiently proved, 
It IS scarcely to be wished that it should be 
otherwise than impressive. 

*As to infirmative suppositions, they are, 
here also, plainly out of the question* reasons 
the same as above 

Character is sometimes used as synonymous 
to disposition itself, but, more commonly, for 
the opinion supposed to be entertained con- 
Ccei nin^ the disposition of the individual in 
question, by such persons as have had more or 
less opportunity of becoming acquainted with 
the indications given of it f 

Character is accordingly, on occasions of 
this sort, the word almost exclusively in use . 
disposition very seldom the distinction is 
scarcely an o^iject ot notice 

Foi the considei ation of character (so far 
as theie is any difference) there is evidently 
still less room, in general, than foi that of dis- 
position, fot the puipose ot probahilizing the 
act of delinquency m question, on the part of 
the supposed delinquent 

Cases, however, are not altogether want- 
ing, in which not only the question of dispo- 
sition, as indicated by this or that ai tide in 
the general mass of evidence collected foi 
other purposes, but even the question ot 
character, as distinguished horn disposition, 
majr, in a criminative view, picsent a claim 
to notice * 

offences having ill- will for their motive — 
having ill-vvill for their psychological cause, 
— seem to be those, in respect ot which, in a 
ciirainativi view, the question of character is 
most apt to be material In the case of an 
offence of this desciiption, take the following 
examples — 

1 Offence, personal injury , the author un- 
certain the character of the supposed delin- 
quent, is it such as to point to him rather 
than to otheis ’ 

2 Quart el mutual , the supposed delinquent 
a party the transaction more or less involved 
in obscurity — considering the adverse party 
on the one hand, and the supposed delin- 
quent on the othei, — which, iii lespect of his 
character, seems most likely to have been 1 % 
the wrong, or likely to have been most in the 
wrong ’ 

§ 3. Difficulties attendant on the admission, 
of character evidence. 

In an abstract point of view, it appears ob- 

•j* Thus in English. In French, caractere 
seems scarcely ever to be employed to denote 
anything but the disposition itself: where the 
opinion entertained of it by others is meant to 
be brought vi^v«^he word reputation is em- 
ployed. ^ 
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vious and indisputable, that, on the que<^tion 
between delinquency and non - delinquency, 
considerable light may be expected to be 
thrown by the consideration of previous cha- 
racter. But, when the occasion calls for 
applying this general notion to piactioe, diffi- 
culties of no small moment will be seen to 
arise • some of them such as sconi ‘.carcc ca- 
pable of receiving solution but in the Gordian 
style. 

1 . Character favourable tendency of the 
evidence, exculpative fact indicated, noii- 
delinquencv. Bond ofconncMon between the 
evidentiary fact and the*fact indicated, im- 
probability of the psj chnlogical kindb iinpri^' 
bubility tli.it a man bearing such a character 
should ha\e ‘■oiled it by such an otFcnce* that 
a man in whose in‘<tance the prepondeiatice of 
the social motive- over the di—ocial and -elf- 
regarding has been so decided and contiiined, 
should, in the induidual in-tance in question, 
have given wa) to the iiiniul-? ot the reduc- 
tive motive^. 

Whether the charai’tcr lie general oi -peci.d, 
in this ca-e the d.uigei ot picjiidiCe to pi-tice 
does not pre-ent it-elf a-' h\ any mean- eon- 
sideralilo enough to indie.ite the [tropuet} of 
excluding the evidenee in any ea-e. 1 . Cir- 
cumstantial evidence so loo-el v eonneeted 
with the fact in di-pute, is not hkelv to pre- 
vail against a ina— of .ippiopiiate evidenee, 
whether diieet oi eneuin-tantial, oi both to- 
gether, to an amount -ntVieient tor convK’tion 
2 . In the ca-e of geneial had di-po-ition, and 
its i.atuial con-equeiiee, had ehaiaetei, it will 
in general not he ea«v to omain te-tynoiiial- 
of good eharai'ter fioiii pei-oii- po-sc-sing a 
cliaiaeter of -ntlieieiit appiient tiu-tvvoi thi- 
ne-s to piesent a [uo-fieet of inateiial pioh.i- 
tive foi ce. • * 

Nor would it he «afe to put an exclusion 
upon evidence ot tin- natuie ina-inueli a-, 
in case ot an inciilp.itivc coii-pii.iev , or even 
an untoward t onilnnation of eircuiiistance-, it 
mav be the onlv -ort of evidenee hv which it 
may be in the pow'ei of the pnie-t and ino-t 
exalted probity to detend it-elf In all such 
ca-os, geneial eh.ii.icter, it being on the la- 
voui able side, i- pei tinent nor doe- it lie oi»en 
to the objeetirtn wliieli we shall see a[)pUing 
to it if emploved foi tlie puipose ot paintinP: 
character on the unf.ivourahle side. 

What seems the only objection, then, in this 
case, is referable to the head ot vexation, 
vexation to the judge (which is vexation to 
the public through the mediuin of the judge,') 
by the time that may come to have been con- 
sumed in the exhibition of a species of evidence 
of which the probative force is so inconsider- 
able and inconclusive, vexation again to the 
judge, by the quantity of his power of atten- 
tion that may come to have been expended 
upon a species of evidence comparatively ir- 
relevant — a species o^MKatum which, when 


screwed up to a certain height, hecomeadan* 
gerous even to the direct justice of the causes. 

To the species of vexation attaching itself 
Cas above) to the station of the judge, may be 
to be added in some cases another lot of vex- 
ation attaching Itself to the station of witness; 
viz. to the witnesses from whom the testimonj 
. question is to be extracted. On the other 
.‘and, vexation, in this instance, supposes un- 
willingne-s on the part of the witness, power 
to compel his te-timony notwithstanding, and 
that power ex»'rci&ed. A witness who is on 
-uch an occas-nm unwilling to depose in a 
Ilian’s favour, i- not likelj (it may be said) to 
be c.illed upon by him for that purpose: hos- 
tilitv lather than ^yulpathy is the affection in 
such a ca-t' to be expected. But it does not 
follow hv any means, that because a man is 
unwilling to take upon him the loss of time, 
and peih.ip- e\|»en-e, imposed upon him by 
In- coming foivvaid in the capacity of a wit- 
tie-s, hi- reluctance andre-entment should rise 
to -uch a height as to eng.ige him to give an 
untavourahle te-timony, in contradiction to 
Ills own con-cicncc. 

2 The ca»e wheie the party ealling for the 
evidence of charactei (the defendant’s charac- 
tei ) 1- the demandant — the prosecutor, — the 
expected tendency of it consequently unfa- 
vourable — pi events much greater difficulties. 

1 . 1 - It conceived in general terms ? — no 
-pei'ilication ot facts, no instances of parti- 
cular im-conduct on any individual occasion 
-pcciiied ? — A wide, and at the same time a 
-afe, dooi 1- opened to calumny. The calumny 
1- in It- nature unpuni-hable. Bj the suppo- 
-ition, no p.iiticul.n tact is or can he specihed, 
iiotliimr winch, foi the purpose either of pu- 
ni-liinont <>r compensation, la ca{>ahle of being 
di'^iioved Wh.it i^ delivered is mere matter 
of opinion , and that an opinion which, by the 
power of the law itself, a man is compelled 
to give. 

2 I- it conceived in particular terms? par- 
tnMilar tacts stated •• — Still either the door is 
left open to caliiinnv, or fresh difficulties pre- 
-eiit rhemselve-. Neither on this nor on any 
other o(‘ca-ion oneht a man’s reputation to be 
liable to be de-tiojed or impaired by mere 
lieaisav evidence. If a punishable or other- 
wi-e ihsieputable act is to be charged upon a 
111.111, on this occasion as on others, the charge 
ought tn be made good by a satisfactory mass 
of evidence. On this as on any other occasion, 
he ought to be heaid in his defence, with 
libel ty to contest the charge, and produce 
exculpative evidence of all sorts, as in other 
cases. Under the name of giving evidence of 
character, what then does the operation here 
in question amount to ? It is trying one cause 
for the purpose of another cause. Say rather, 
frying an indefinite number of causes ; for it 
is not a single swallow that makes a summer 
— a single act a habit, a disposition, a sufficieni 



for fdMiO^Her, and tbat unfavourable, 
^ines HhsI in any number are tried — one 
al Icaaiv ia tried as it were in the 
another. 

tiMlftaiiiefvi in itself, the trial of any or 
Mpv aucb iaeidenial cause cannot, with any 
Q^imstmey, be regarded in the light of an 
ImoOnirenience. Either the law is a bad one, 
atMles such ought to be repealed, or obedience 
to it dug^t to be enforced. Either the law 
hawAfls a grievance, or the non-execution of 
\b fbating the particular cases calling for par- 
i(Ml} is a grievance. Far from i egret, it should 
Im nutter of satisfaction, that, by so cheap 
uid unexceptionable a method, delinquency 
« brought to light. 

But It is by the decision given in these in- 
'idental causes, that the decision to be given 
n the principal cause is to be influenced On 
:bts Supposition, perhaps the progress, at any 
ate the conclusion, of the principal cause, is 
(dpt back tall after the conclusion of each 
>ttch incidental cause 

Such are the difficulties, in the case where 
he imputation clothes itself in specific forms 
Vhere, as above, it confines itself to generals, 
be difficulty, the ulterior difficulty, that re- 
tains to be brought to view, is different, but 
ot less. Those persons on whose opinion or 
retended opinion, without any check upon 
leir mendacity, the fate of the defendant is 
more or less to depend, who are they ? What 
sort of a character is theirs ’ Character in 
this case — the case of a witness, a mere wit- 
hess — presents (it must be allowed,) or at 
least ought to present a different idea in this 
iiatmioe from what it did in the other, ih 
tint of the defendant. In the instance of the 
defendant, the character, the disposition in 
question (it is, by the supposition, of the un- 
mvourable cast,) admits ^f any modification, 
according to the nature of the imputed ot- 
ikace : in the case of the witness, it is con- 
fined tO' mendaaty , or, if it extend to any 
other vicious propensity, it is only in so far 
as a propensity to mendacity may be infeired 
fiom it. 

But if the character of any one witness 
ought to be sufiTered to be put in issue, so, by 
the same reason, ought that of every other. 
This being admitted, you put it in the power 
of the party — of that one of the parties whose 
Interest it is to defeat law and justice — to 
bi^ng upon the carpet a cham of character 
svSdence without end ; — an arithmetical re- 
petend, or, by accident, even an arithmetical 
sireulate. 

1 4r JXules tending to the solution of the above 
, d^eulties. 

''Iri'^l^udioature, in legislation, difficulties 
fiotir 0lVBt soever) should never be dissem- 
ded. a From Jptisebood, from concealment, 
rom impoMture in any shape, justice nevei 
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profits, never can &il of sufiTering, upon the 
whole. 

The complete removal of the eventual in- 
conveniences and correspondent difficulties 
being hopeless, all that remains is to present 
such considerations and expedients as appear 
calculated to reduce the embarrassment to 
Its minimum. 

t)n the one band, to compel the admission 
of this sort of evidence in all cases, on both 
sides, and of both aspects, favourable and 
unfavourable — on the other hand, to compel 
the refusal of it in any case by an unbending 
lule, — are two extremes, both of which, 
though pot in equal degj’ee, threaten to be 
prejudicial to the interests of justice It 
seems to be one of those cases m which a 
considerable latitude ought to be given to the 
discretion of the judge To abuse it, will not, 
indeed, be out of his power , but neither is 
the danger of abuse so great, but that, if he 
IS not fit to she trusted with this power, 
neither is he fit to be trusted with the other 
powers attached to bis office. 

If there were a case in which it would be 
proper to render the admission of evidence of 
this species compulsory, it would be the case 
where, the character in question being that 
of the defendant, the evidence is called for at 
his instance, and the punishment attached to 
the offence is loss of life Why ? Because, 
in case of an improper lefusal, punishment 
undue, and at the same time irreparable, may 
be the consequence. But what is the mea- 
sure indicated by this consideration ? Not 
the making the atmission of this species com- 
pulsorj^, even in this case, but the forbeanng 
to employ a mode of punishment, which in 
this, as well as every other point of view, is 
adverse to tfie interests of justice — favour- 
able to them in none 

The case in which the sort of circumstan- 
tial evidence afforded by moral character is 
of gieatest importance, is that in which, the 
station of the party and the witness being 
combined in one, the cause affords no other 
evidence on that side 

The demand for this species of evidence 
IS of course doubled, in the case where the 
same combination of stations takes place on 
both sides, and on each side is accompanied 
with the same absence of all other and less 
suspicious evidence 

In cases not penal, it will constitute n na- 
tural safeguard against perjury on the part 
of a plaintiff deposing m support of his own 
demand , supposing an habitual course of 
peijury to be capable of being otherwise en- 
gaged in as a source of livelihood. The taint 
which a*few steps in this career would have 
the effect of imprinting on a man's reputation, 
M’ould not fail to oppose a powerful obstacle 
to his perseveiing in it with any adequate 
piospect of succesig,^ 
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The following seem to he the considerations 
.by whidi the Mmission or rejection this 
spedes of evidence ought to be determined : 

1. The importance of the cause to the de- 
mandant’s side, in respect of the mischief of 
impunity. 

2. The importance of the cause to the de- 
fendant’s side, ih respect of the mischief of 
undue punishment. 

3. The importance of the matter in dispute 
to each party respectively, in the case of a 
non-penal cause. 

4. The delay threatened by the production 

of the evidence applied fbr. . 

5. The vexation tipprehended to Ihird per- 
sons, from the production (supposing it com- 
pulsory) of the evidence applied for. 

6. The doubt fulness of the case, as it stands 
on the ground of the other more appropriate 
evidence. 

The following rules and observations seem 
calculated to aid the judge in tletermining on 
the admission or rejection of this species of 
evidence : — 

1. No evidence of character, good or bad 

— no speaking to character, favourably or 
unfavourably (t. e. at the instance either of 
the defendant or the demandant) — ought to 
be admitted, without power to the judge (if 
he thinks lit) to allow of time for inquiry 
into the character of the character -givers 
themselves. Why ? For the same reason as 
in case of alibi evidence.* But the force of 
the reasons in this case are much less con- 
clusive, the evidence of badness of character 
being in its nature so much less preaise and 
satisfactory than the evidence of the exist- 
ence or non-existence of such or such a per- 
son, at such or such a time, in such or such a 
place. • * 

2. Evidence of bad character in crimination 
of the defendant, ought not to be admitted, 
unless in so far as it results from evidence 
admissible on other grounds ; or unless, the 
fact of the offence being clear, the question 
is, between two persons suspected, which of 
them w'as the author ? And even in these 
cases (that the quantity of vexation and de- 
lay may not be altogether boundless,) power 
should be left to the judge to limit the quan- 
tity or quality of the evidence, the number 
and choice of the witnesses, in declared con- 
sideration of the apprehended magnitude of 
these respective inconveniences. 

3. If, at the instance of the defendant, evi- 
dence in favour of his character iswadmitted ; 
so, at the instance of the other side, should 
counter-evidence operating in disiavour of his 
character be admitted, and time acqprdingly 
be allowed for it.*^ 

* See farther on. Chap. XVI. § 11. 

•i* In English practice, the only counter-evi- 
dence which is allowed to b^roduced is such as, 
may be extracted frogi dft^tracsses, who come 


4. Supposing the extraction of self^odn^ 
native evidence the mouth of the. de- 
fendant admitted, examination to this pbiat 
will be as unexceptionable as to any other ; 
and, so far as it extends, the vexation will ^ 
kept from reaching third persons; and the 
additional delay will be less, in the case of 
evidence extracted from this source, than of 
evidence extracted from any other. 

5. Two considerations operate in diminu- 
tion of the inconvenience from character- 
evidence at the instance, and consequently in 
favour, of a defendant. If the characters of 
his witnesses are obscure and unknown, the 
danger of their obtaining undue credence is 
but little; if suspected, still less: — if known, 
so as to present a claim to confidence, the in- 
ference thence deduced, though not good as 
to past innocence in respect of the individual 
offence charged, may be good in respect of 
the probability of future reformation, in con- 
sequence of the impression made by the trial 
and its attendant terrors. 

6. But if, in consideration rather of the 
prospect of reformation than of the probabili- 
ty of innocence, acquittal be grounded on evi- 
dence of preceding good character, as above, 
— it ought not to extend beyond the amount 
of punishment under the name of punishment: 
it ought not to preclude the party injured 
from satisfaction at the expense of the de- 
fendant, if the force of the evidence, upon 
the whole, would be sufficient to entitle him 
to a decision in his favour, supposing the case 
a purely non-penal case. 

7. If the appropriate evidence in the cause 
leans in favour of the defendant, the demand 
for this inappropriate evidence has no place. 

8. Supposing a professional judge or judges, 
with a jury of occasional judges, — power m%ht 
be given to the judge to suspend the admis- 
sion of this character-evidence, so as not to 
admit it but in case of conviction, or inde- 
cision, on the ground of the appropriate evi- 
dence. Suppose a professional judge or judges, 
acting without a jury, — the demand for the 
conditional decision, as above, has no place. 
He simply suspends bis definitive decision till 
the evidence of character has been got in. 

Character -evidence has this in <^miDOli 
with alibi evidence, that it is with the utmost 
facility and cleaniess distinguishable from 
every other species of evidence. What passes 
in relation to it is therefore, with proportion- 
able facility, susceptible of registration : 

1. Whose character it is — the demandant’s 
or the defendant’s. 

2. At whose instance called for— .that of 
the demandant, the defendant, or the judge. 

3. When called for by demandant or de- 
fendant — whether ordered accordingly, or re- 
fused, by the judge . 

to speak in favour of the prisoner’s character^ in 
cross-examination— Acf. 
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4* If refiiMedt on what ground . — whether 
delay, and to whose prejudice — that of de« 
or defendant ; or vexation, and to 
whether, 1. to the court and the 
pii(bUe in respect of time consumed, oi 2 to 
tm Witness or witnesses, or 3 to the party 
t^ognant, in respect of the expense 
* , A If exhibited, whether prevalent oi in- 
operative ; i. e whether the decision was in 
feyour of that side or of the opposite 
' 0, Length of time consumed by the evi- 
4ence of this description in court, by the 
exhibition of it, — out of couit, in waiting for 
it : ratio of this length of time to that of the 
length of time consumed in like manner upon 
the' other evidence, the appropnate evidence 
in the cause. 

7. Names, description, and niimhci of the 
witnesses of whose testimony this evideiue 
was composed : ratio ot this number to that 
of the whole numbet of the vvitnos'^os whose 
testimony was exhibited in the cuui se of the 
cause 

Such is the information hv which the ad- 
vantages and disadvantages attending the em- 
loyment of this species of evidence would 
e placed in a distinct and satisfactory point 
of view. In this place, the statement of the 
heads occupies space, but, in each cause, the 
apace as well as tune consumed by the entry 
of the matters coming undei these heads would 
betrifling indeed in compauson with the use 

Hitherto, the question legarding the ad- 
missibility of chai actor- evidence has been 
considered only so tar as regards the chaiac- 
terof the defendant But theie still leinains 
another question. — how fai shall it be al- 
lowable to produce evidence toi or against 
the character of a witness ? 

In this case, an imputation conveved in 
general terms may, onv. certain conditions, 
without any prepondciant inconvenience, be 
adn^tted. What then arc these condition-. 

1, In the hrst place, the imputation, it ge- 
neral, should be confined to that pait of a 
man’s character which respects vei acit j The 
witness, among his acquaintance, is regarded 
as an habitual har, A habit ot this sort may 
be ascribed to a man without specific proof 
Why? Because .a habit of this sort may be 
the result of a multitude of acts, none of them, 
perhaps, punishable in course of law, and too 
ifulinerous to be proved 

2 . But in this case it should be allowable 
for the party by whom the witness is pro- 
duced, to call upon the impugning witness 
fris. upon his cross-examination) to declare, 
ffit be in his power, the paiticular instances 
W.Which this mleged disposition to mendacity 
bficeme apparent. 

le next place, an imputation of this 
edit ought not to be admitted, unless it has 
been 'pr^vioilbly Ascertained that there are 
three witnesses, or two at least, to roaintdin 


it. The considerations that suggest this li- 
mitation are as follows . — 

Of evidence of this sort, if false, the falsity 
18 not, in its nature, capable of being proved 
for the purpose of punishment In case of 
that sort and degree of improbity on the part 
of the party in question, which prompts to 
subornation, this is of that Sort of feUe evi- 
dence which 18 procurable with least risk, and 
therefore with least difficulty 

If an imputation of this soi t has really at- 
tached upon a man’s character, it can scarce 
happen but that more witnesses than one may 
be found to speak tC it There seems, there- 
i&re, litfte dangei that the condition in ques- 
tion, if annexed, should operate in exclusion 
ot this species of evidence 

The objection above mentioned as piesent- 
iiig itself on the giound of tacility of subor- 
nation, will thus be jiropoitionably reduced 
in foice It is not only twice as difficult — 
indeed (asoutlosc examination it would ap- 
pear) inoie than twice as difficult — to suborn 
two talse witnesses, as one, but, in ease of 
then being pioeuied, the chance ot detecting 
the falsehood is iiuicli increased, in lespect ot 
the piobability of disagreement and mutual 
tieacheiy, as between induidudU thus linked 
togethei by community in guilt 

Supposing the general habit of mendacity 
(viz extrajudicial mendacity) ever so clearly 
established, the judge should not regard the 
inference from such general mendacity to men- 
dacity m the individual case in question (viz 
a judicial case,) ^s being by any means con- 
clusive( On the ordinary occasions ot life, a 
man has no such cogent motives to confine 
him to the path of truth, no such sanctions to 
bind him to it, as in this extraordinary one 
\i’ithout a fhotive ot some soit or othei, a 
man will not encountei any risk, withoiltv * 
motive, and a motive of veiy considerable 
foice, a man will not subject himself to such 
serious risks 

So far as specific acts are concerned, tlieie 
aie but two soits of crime that present them- 
selves as affording any inferences woitli re- 
gaiding in this view These aie — 

1 Climes of mendacity At the head ot 
these stands actual perjury underneath, at 
a considerable distance, stand othei crimes 
of extra-judicial mendacity, such as obtaining 
valuable things or services by talse assertions, 
which, though made in direct terms, aie made 
without oath below these again, crimes in 
which the assertion is indiiect aiui inexplicit, 
as in case of forgery at large, and those for- 
geries which have com or money ot any kind 
for thei; subject-matter. 

2 The other class is composed of such 
other offences of the predatory cast (such as 
theft, highway robbery, and housebreaking,) 
as suppose what may be called a general pro- 
stration of chi|ir aniis:» though here, too, the 
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inference from such an act will be very in- 
conclusive, unless it appear connected with a 
habit of the same kind. But, in the case of 
all offences in the description of which men- 
dacity IS not involved, the inference will stand 
lower in the scale of strength b\ a very de- 
terminate and perceptible degiee 

As to offences which neither are indicative 
of any such prostration i»t chaiiteter, nor in- 
volve any breach ot the duty ot veiacity — in 
the case ot an) '•uch olFences, the interence 
mav be said to fail altogether. OlFeiice'* pro- 
duced by the irascible passions, and offences 
produced by the sc.vual appetite, ^ay servp 
for evamples. 

In the cd«e of a witness, evidence of good 
cbaiactei can scarce!) ever be admi-'-ible with 
propriety in the first instance, for no impu- 
tation Is ca-t upon a man’s cbaiaoter in this 
case, a.s there is in that of the defendant and, 
till a giound for a contiaiy omiiion pro'-ents 
itself, the character of the witiies'-, like that 
of eveiy other man, ought to he picsuined a 
good one The cndeavoui to produce evi- 
dence of this «ott would nioiely have the 
effect of producing useless dela), vexation, 
and expense 

But, in tins same case of a vvitiu®'*, if evi- 
dence chaigmg him with had chaiacter has 
been prodiK'ed on the adverse side, theie 
seems no inoie leason for e\<‘luding evidence 
of good chaiacter in behalf of the same per- 
son, than has been «een alieady in the case 
of a deftiidaiit. On various veorcs, evidence 
of good character is liable ato much less ob- 
jection than evidence of had cliai acter* When 
no evidence ot had eharatter had been ad- 
duced, the demand for siiinlar evidence of 
good character did not e.xist , hi^ the demand 
now does exist, the case being reversed. 

§ 5. Of the station of the suj>ihi'<«iI delinquent, 

corntdired as probahihzing or di'^prohnbi- 

hzintj dilttKpunri/. 

Station inav he considered as indieative of 
the disposition, and tliciiec of the diaractei, 
of the class vu ot the das,, to winch llie 
individual in (|uestion iMdonL's of the class 
composed ot the individuals h) vvlioiii the 
station in question is o<'cupied. 

To an ineulpative pmpo.sc, this ciicum- 
stance can scarcely he coiisideied ashavmgaii) 
application. In every political conmumity, 
the lowest station is that which is occupied 
by the greatest number of the inenibeis. 

It is only in the character of an eu culpattve 
circumstance, viz. on the ground of iinpioba- 
bility — psychological improbability, as above, 
— that this circumstance is apt to'^opeiate 
with any consideiable degree of probative 
force; and, thus applied, the force (i. e. the 
disprobative force in respect of the proba- 
bility of the offence in emotion on the part 
of the supposed deHjp;,®M iiftjuestioii) with 


which it operates, is apt to be very con* 
siderable * 

The principal application of this species of 
evidence is that which obtains in a cause (es- 
pcciall) a ptmal cause) where the matter m 
que‘>tion is an article of property more es- 
pecially in cases vvhei e (as in ordinary thefts) 
the value ot it is inconsiderable, in respect 
of the habitual pecuniary circumstances of 
the defendant, as indicated by the species of 
ciicunistantial evidence in question, viz. his 
station m life. A man in a station of life 
thus elevated, is it likely that his necessities 
should he so urgent as to drive him into a 
' channel of sui)pl) at once so scanty and so 
hazai dolls? 

Compelled with moral character, the pre- 

• The distinction hetwet‘n/7ciit’r«/and specia 
IS ai>phcable to the iircimistance of station, as/ 
wtll as to disposit'on and character, liaying 
out ot the case the general distinction between 
high and low', in crencesof an ineulpative nature 
SI cm to have been dcdiacd from tne considera- 
tion of this or that partaular station or occupation 
1))' English 1 iw. 

Thus, on the ground of supposed hard-heart* 
edness, hutchtrs* have been considered as being 
(m ctpital ta',cs at least) excluded from the ca- 
pacity of serving as jar)men: and, judging on 
this prnuij>le — sujmosmg an act of homicide, or 
otfcnce attended with bloodshed, committed, and, 
as hetween tw'o men, the one a butcher, the other 
not, the ijuestion, i/'hieh ims the man)^ hanging 
m suspi use — the answer would, if consistent, be, 
the butcher. It seems questionable, however, 
whether, upon consulting the annals of crimina- 
lity, this presumption would be found to have 
^nV ground in tact. Against soldiers and sailors 
It iiiight he supjiorted, perhaps, with a closer ap- 
pear.ince of reason ; not to speak of surgeons : 
and even in these instances it seems Questionable 
whether (numbers being taken into the account) 
theSiresumption would receive any support from 
experience. 

In a case where, literally speaking, blood is 
sup])osed to have been shell, the presumption 
w'ould, with better colour of reason, plead for the 
fixing upon the butcher in preference to the non- 
butcher for the delm«iuent, than tor the exclusion 
of the butcher from the faculty of officiating in 
the tharaetcrof the occasional sort of judge called 
a jur) man. It seems altogether impossible to find 
a re ison why, in a capital case more than in any 
other, a butcher should be more disposed than 
another man to do injustice: altogether easy to 
find a reason why a lawyer should. Lord Chan, 
cellor Jefferies and Judge Page, of banging 
memory, were not butchers. 

* There is no legal objection to butchers serv- 
ing on juries in capital cases in England, nor do 
the authorities afford reason to presume that there 
ever was any. In point of fact, butchers do serve 
in such cases. It is remarkable that the vulgar 
error on this subject extends to Scotland, where 
It IS held as traditionary law that butchers cannot 
serve. Not being excepted by the qualification 
act, however, they are in the same situation as 
other atizens. It is usual for the court, probably 
for the purpose of obviating popular complauitt, 
to excuse them for non-attemlaiicc — Ed. 
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sumption aiAvded by tbis circumstance ivill, 
in- Ife&flralr be muob more persuasive. Why? 
BhOKOOo the matter of &ct will, in general, 
be ^ ttiucb the more notorions, so much the 
}w4ah)e to be misrepresented by the force 
The presumptive evidence of habi- 
ts opulence afforded by office, visible pro* 
education, habitual expenditure, will, 
iu general, be much more incontestable than 
any which can be afforded of moral character 
by general expressions. 

Singly (much more if in conjunction,) a 
emtain degree of opulence and rank in life 
are enough to render bcarcely credible on any 
evidence, a fact for which, in another station 
ih respect of rank and opulence, slight evi- 
dence would be sufficient to gain ciedence 
In any of the civilized nations of Europe, 
what evidence would be sufficient to convict 
a prince of the blood, or a minister of state, 
of having picked a man’s pocket of a dirty 
handkerchief, m a street, or in going into a 
{daybouse ? 

Ohe particular case there is, in which the 
force of the presumption derived from this 
source is not quite so great as, on general 
considerations, it might appear This is the 
case of thefts committed on articles possessing 
a value of affection , and, in particular, thefts 
committed by amateurs on fancy articles — rare 
books, rare pictures, rare plants, shells, mi- 
nerals, rare anything A man who might be 
trusted, with safety with a heap of untold gold, 
might not be capable of resisting the tempta- 
tion presented by some choice desideratum, 
which, if to be sold, might be to be purchase] 
fbr a few shillings 

The ivarning afforded by this observation 
is happily of no great use in practice Thefts 
of special concupiscence are the offeuCiTa of 
the rich : thefts of general concupiscence are 
the o:^ences of the poor. Thefts of the for- 
mer description are apt to experience a degi ee 
of indulgence, in which the principle of sym- 
pathy and antipathy will naturally find much 
to reprobate, but to which the principle of 
utility is by no means equally severe The 
alarm in this case is extremely narrow few 
but amateurs have anything to fear from the 
thefts of amateurs , and the mischief which 
the negligence of an amateur has to fear from 
the concupiscence of another is confined to 
simple then . to the more formidable mischiefs 
of robbery, house-breaking, and murder, the 

S j^elmnsion does not extend. Hence it is 
at thefts of tbis description, in the few 
foitanees in which they are detected, expen- 
imiMU commonly a degree of indulgence such 
pfewould not be extended to those which have 
of necessity, or at least of indigence^ 
ito'hbshr excuse Hence too it is that the 
indihl^Ftftioft extended to them is not produc- 
tive di uty i;uch general mischief to society, 
as would ie the result of the like indulgence. 


if extended with equal frequency to promis- 
cuoUB theftsw 

In some cases, the question in regard to 
opulence and rank in life enters into the es- 
sence of the cause the probability and im- 
probability of the main fact in dispute is in 
a manner governed by them ; and in these 
cases, whether character be or be not ex- 
pressly held up to view, it is in a manner 
impossible to it not to act, with more or less 
force, upon the mind of the judge 

Take the famous case of the Comte de Mo- 
rangi^s, in Linguet’s P/on/oyers The Count 
haviny occasion 1to borrow money to the 
amount of 300,000 livres — with evident, 
though not unusual imprudence, trusts an 
obscure female money-broker, and through 
her means a pretended money-lender, with 
bills oi his, payable to order, to that amount 
and upwards Of this large sum no more 
than 1,200 hyres were really delivered The 
pretended lender proves the delivery of the 
whole, by the testimony of three pretended 
eye-witnesses The whole cause of the un- 
fortunate man of quality rests upon circum- 
stantial evidence upon improbability, paitly 
of the physical,* partly of the psychological 
kind Station, in respect of rank and opu- 
lence, on both sides, but more especially (m 
respect of opulence) on the part of the pre- 
tended lender, became a necessaiy subject of 
inquiry Traced out from the time of the 
pretended acquisition of this large fortune to 
the time of the disposition thus pretended to 
have been made< ^f it, the whole history of 
her life 'and conversation concurred in repre- 
senting the fact of her having possessed it, or 
anything like it, as scarce credible upon any 
testimony— absolutely incredible upon the 
strength of the testimony produced. 

CHAPTER XIV 

POSTERIORA FRIORUM — PRIORA POSTERIO- 
RUM FACT INDICATED, A PRIOR FVENT , 
EVIDENTIARY FACT, A POSTERIOR EVENT 
IN THE SAME SERIES AND E CONVERSO 

These t\yo topics are scarcely susceptible of 
9 , separate consideration no two can be more 
intimately roniiectcd 

In any senes of facts (the existence of 
acts or other events — the existence of works, 
physical or pyschological, the fruit of such 
acts or events,) following each other in the 
character of so many successive means lead- 
ing to a common end, of so many successive 
effects originating in a common cause, — the 

. ■ . j I 

* The money, having, according to the evi- 
dence on that side, been delivers, by being 
carried, by the same person, at thirteen different 
times, a certain distance within six hours,— 
could not, within4]|iL.thne, have been carried to 
that diBlance, ^ 
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existence of a posterior article will naturally 
serve as evidence of the existence of each 
prior article: and i converse, the existence 
of a prior article will operate, though com- 
monly with much less force, in the character 
of evidence of the existence of each posterior 
article. 

With a view to cases of a penal nature, 
these topics have been already handled, under 
a variety of modifications : bandied, not un- 
der their own names, but under the names 
of their respective modifications. Fear (for 
example,) tear of punishment, being the na- 
tural co(y 'wuence ot delinquencj , o^^^rates ai^ 
evidence oi it. Preparations for a enme, be- 
ing among the causes of the pernicious event, 
operate as evidence, set ving to fix upon the 
person who is ascertained to have been en- 
gaged in them the authorship of that event. 

The sort of facts that remain for consider- 
ation on the present occasion, j^ie those that 
are liable to come in question in cases oi a 
non-penal nature. Examples : — 

1. A voyage or journey of consideiable 
length. Evidentiary fact, the arrival of the 
tiaveller at the teiminui, ad quern, facts in- 
dicated, his appearance and transactions at 
the several intermediate stage**. E conver^o, 
evidentiary facts, las appeal ance and trans- 
actions at any ot the intcrniediate stages, 
coupled with evidence of his intentions of 
conveying himself to the terminus ad quern; 
tact indicated, his arrival there. 

2 . General settlement of a man’s pioperty, 
by deed inter vtvus, or testsinoiit. Eviden- 
tiary fact, the execution of the appri«priate 
written instrument: tact iiuhcated, the ex- 
istence of transactions and sciipts (letters, 
papers of instruction, Ji.c ,) pre^iaratory 
that event. E converso ; evidentiary tact, 
the existence of a transaction or sciipt ot a 
nature preparatory to such event : fact indi- 
cated, the ultimate event itself. 

3. Entrance uito a new condition in life . 
e tj. marriage. Evidential y fact, the cele- 
bration of the mariiage ceiemony facts in- 
dicated, preparatory transactions and scripts ; 
ti‘te d. tt te conversations; overtures to parents 
or guardians ; love-letters ; bespeaking ot the 
ring and wedding clothes; housekeeping pre- 
parations ; publication of banns, or obtain- 
ment ot licence, &c. Econvetso; evidentiary 
fact, any one or more of these prepaiatory 
incidents: fact evidenced, the performance 
of the ceremony. 

4. Engaging in a profit-seeking occupation : 
engaging in a partnership. The preparatory 
steps will be infinitely diversifiable, accord- 
ing tothe particular nature of the occupation 
in each case. To pursue the exemplification 
further, seems unnecessary. 

5. Litip;ation. Evidentiary fact, the ulti- 
mate decision : or, in cases requiring active 
execution, the extra-judi.i^ilfTrsiisactions de- 


signated in each particular instance by th fit 
word: facts indicated, the several prepara^ 
tory transactions and scripts of procedure, 
according to the nature of the case. E con- 
verso ; evidentiary fiict, the existence of any 
such preparatory transaction or script : fact 
evidenced, ultimate decision of the cause, in 
favour of the demandant or the defendant, ac- 
cording to the particular nature of such cause. 

From this general view of the subject, 
several observations may be deduced ob- 

servations, some, if not all, of which, may 
appear too obvious to be worth mentioning : 
but there is no obsei vation so obvious as not 
sometimes to be overlooked : — 

1. In every such natural series, facts pos- 
terior and prior are naturally evidentiary ol 
each other. 

2. The piobative force of posterior events 
in regard to prior 0116 * 4 , is naturally much 
stronger than that of prior -events with re- 
gard to posterior ones. 

In all human affairs, execution is bettei 
evidence ot design, than design of execution. 
Why ? Because human designs are so ofter 
frustrated. 

3. When the posterior event indicated by 
a prior event did not take place, it will in 
most instances happen that the failure will 
ha\ e been proved by some notorious or easily- 
proved facts, by which, in this case, the pro- 
bative force of the prior event with reference 
to the posteiior will have been entirely de> 
sti oy od. But sometimes it will happen, espe- 
cially in the transactions of a remote period, 
that no completely satisfactory evidence if 
forthcoming, either of the failure of the de- 
sign or of tile consummation of it. As far as 
this IS the case, the modification of circuin- 
stanjflal evidence, here called for sboitness 
priora pvitterwrum, nihy beyond question hav< 
its use. 

A state of things may be supposed, ir 
which the probative force of this species of 
evidence might be estimated, or rather ob- 
seived, with the utmost nicety. This is where 
on the one hand, the instances in which th< 
design has proceeded to the stage of consum- 
mation — on the other hand the instances ii 
w'liich the execution has stopped short at any 
of the several preliminary stages, have beer 
made the subject of official or other trust- 
worthy registration. 

The case thus put is not absolutely out o; 
the reach of practice. In different degrees ii 
hq(s been exemplified in different countries anc 
different courts in the practice of judicial regis- 
tration. It might be, and generally speaking 
ought to be, exemplified in the most perfect 
degree in the practice of all such courts. 

When the ends of justice are taken for the 
ends of judicature, a system of forensic book- 
keeping will be employed, by which it wiU 
appear in what degree fulfilment is given to 
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t!Mse salutary ends. It will be apparent, in 
aadi individual cause, at what price, in the 
shape of expense, vexation, and delay, justice 
(or what is given for justice) is pui chased: 
and likewise what proportion of that puce is 
the result of natural and unavoidable — what 
of factitious, and therefore avoidable, causes 
In that state of judicial book-keeping, the 
mode and period of termination will m each 
cause apjiear of com se 

Under such a system of book-keeping, the 
^rmination of each cause being manifested 
by direct evidence, there \m 11 not (it may be 
said) be any demand for any such circumstan- 
tial evidence as IS here in view The facts of« 
all stages being on recoid, posterior ones as 
well as prior ones, there will be no use in any 
such operation as that of inferiing the e\ist- 
enee of either from that of the other But, 
in regatd to any given individual cause, sup- 
pose the memorials of a posterioi tiansaction 
or script to be unforthcoming dcstroj ed, 
obliteiated, lost, or inaccessible In this 
case, any prior article of the same senes may 
afford inferences, and have its use 

In another way, a lational system of judi- 
cial book-keeping might have a much more 
extensive use, and still in the character of a 
source of this modihcation, of circumstantial 
evidence. The application given to such a 
register might not only be prospective but 
retrospective. The negligence of preceding 
legislators might in some measure be repaired 
by the diligence of succeeding ones. Two 
equal spaces of time ai e taken — say of ten 
years each the posterior, a period of pei fact 
registration, as above , the prior, a period 
when registration was more or less imper- 
fect, or altogether deficient In the petiod of 
imperfect registration, a certain cause, •it is 
knoivn, proceeded to f certain stage what 
is the probability of its having ai rived at the 
ultimate stage ? and, in that case, of its having 
terminated in favour of the demandant rather 
than of the defendant ^ Turn to the accounts 
of the period of good book-keeping, the pro- 
bability of the two events will be respec- 
tively found in numbers. 

CHAPTER XV 

OK THE PROBATIVE lORCE OF CIRCUMSTAN- 
TIAL EVIDENCE. 

j| 1. What ought to be done, and what avoided, 

K in estinuUing the probative force of circum- 
' etantial evince 9 

Dh ibis as on every other part of the field of 
eiridence, rules capable of rendering right de- 
ctsioJM secure, are what the nature of things 
domes.,- To the establishment of rules by 
qiisdeciaion is rendered more probable 
thra ii Wduld otherwise be, the nature of man 
if prooe. To put the legislator and the judge 
upoti ihsir guard against such rashness, is all 


that the industry of the free inquirer can do 
in favour of the ends of justice. 

Probative force of the evidentiary feet in 
question, in relation to the principal feet in 
question, — and closeness of connexion be« 
tween such evidential y fact and such principal 
fact, — are interconvertible expressions 

Probative force, and closeness of connexion 
as between fact and fact, having no more than 
an apparent and relative existence (relative, 
viz relation being bad to him by whom the 
facts are contemplated in this view,) nothing 
more can be truly indicated by them than 
|trengt^f persuasfon on his part — stiength 
of peisimsion, applied to* evidence of the de- 
scription in question, — viz to circumstantial 
evidence 

On each individual occasion, the degree of 
strength at which the persuasion stands would 
be capable of being expressed by numbers, in 
the same wav as dcgiees of piobability are 
expres''cd by mathematicians, viz by the ratio 
of one nuinbei to another But the natu 
of the case admits not of any such piecisio.. 
as that which would be given by employing 
different latios (i e different pairs of num- 
beis) as expressive of so many uniform de- 
grees of piobative foice, belonging one of 
them to one sort of circumstantial evidehce, 
another to another * 

Of an evidentiary fact of the same de- 
scription, desciibed in and by any combination 
whatsoever of general words, the probative 
force will be found different in different indi- 
vidual cases Ik may be in any degree slight, 
and \k may be stiong in almost any degree 
short of conclusive 

The use of iiifiimativc suppositions is to 
a^ord a test of conclusiveiicbs, and, in some 
soit, of probative foice. 

To judge whether, with i elation to a given 
piincipal fact, a given evidentiary fact be con- 
clusive oi no, look out on all sides for all such 
infirmative suppositions as can be found. 

If, with relation to a given fact proposed 
in the character of a pnncipal fact, another 
fact given in the cbaractci of an evidentiary 
fact d[)pear to you as operating in that cha- 
racter — operating in any degree, howsoever 
slight, — look round to see if no supposition 
operating upon its piobative force in the cha- 
racter of an mhrmative supposition be to be 
found — no fact which in its nature is not 
impossible, and with which (supposing it, on 
the occasion in question, realized) the exist- 
ence of the pnncipal fact in question 'would 
be^ incompatible , or in virtue of which tbe 
existence of the principal fact would be seen 
to be dess probable. If any such infirmative 


* But, for a practical purpose, such as that of 
judicial decision, the nature of the case seems to 
afford a particular mode of expression, an ac. 
count of which ktiJiMn already seen inn cbimtet 
in the introdfttoryTiar^ of the work. (See VoU 
VI. p» 335.) . 
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supposition be found, the probative force of 
the evidentiary fact is not so great as to be 
conclusive. 

But if, after your utmost endeavours, you 
find yourself unable to discern any such inlir- 
inative supposition, — then, in jour own pai- 
ticular instance (^i elation had to the state of 
j’Oiir own perNiiasion, ) the probatue toice 
may be eoiicliisive 

Supposing one evidentiary fact, and only 
one intirmatne supposition appljing to it • 
then, to estimate (i. e express .n nuinheis) 
the quantity of piobati\ejoi(*e remaining to 
the evidentiary fact, — deduct tioiii\[ie ratioi 
expies'sU'e of practfcal eeitainty, the ratio 
expressive ot the piohahilitj ot the tact the 
existence ot which is hj the inliiinative sup- 
position siippo'^ed : the leinainder will he the 
nett probative tone 

To one and the 'ainc evideiitiarj’ fact, 
suppose a number of dilfeien^ intiiinati\e 
suppositions applicable , and, ot each ot tin* 
several supposed tact'^, snppo'.e the piohahi- 
litj the same; the ’'Uni of their intiiinatne 
forces will be ns their number 

III an e\ identiai j chain coiiipostd ot aiiiiiii- 
hei of link", ot which the lirst i" a tact pio\ed 
bj direct e\ulence, the last the piincipal t.ict 
in qucHtion, and between them one "iqipo-ed 
faet at lea-t, of which the t.ict pioied i« le- 
garded as e\identiary, <uid wliuh ilselt i" ic- 
garded as e\identiai\ of the piincipal lai-t ; 
the gi eater the numlu’i ot "iicli intermediate 
links, the le"s is the pi cdiatne toice ot the 
evidential) tact jiroved, wjtl^ielution to tin 
principal tact V\ h\ * Ilccairse, ot tife v - 
veial facts thus evidential \ one ot anotluT 
in a chain, e.ich i" liable to h.ive its intnin i- 
tivi' coiinter-[>ruhahil\ties, bv the dgsjuoliatn * 
toice ot each ot vvhicli, above, its nett pio- 
bative toree is liable to he diinini'hed 

Accordmglv, on the occasion ot each such 
chain, l(‘t It he join cuie to -e • that no iii- 
tei mediate link or link", with their re"pec- 
tivelv applieable intiimativo suppositions, be 
omitted. 

From the prohativ'O toree of each eviden- 
tial y fact appljing to the same principal tact, 
that of ever) other will iccen'e an inciease 

But no reason cm he mven for concluding 
that the sum of the [irobativo toice of such 
evidentiarj tacts w'lll he uiiitorinlj as the num- 
ber of the facts themselvc". 

On looking over, tor example, a table or 
list of evidentiarj tacts, having for their com- 
mon principal /act dehriqueiicv , — it w ill be 
found that, in more instances than one, two 
evidentiary facts, of each of which taken by 
Itself the probative force would be 6ca*«‘elj 
W’orth regarding, shall, when taken together, 
be found to operate with a very consideiable 
degree of probative' force ; so considerable as 
to be, if unopposed by any^^qjapter-evidence 
on the other side, conclusive. ^)r if two, 
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thus unopposed, he not sufficient, three may; 
and so on.* 


♦ A number of facts, each of which taken by 
Itself proves nothinij., or n'-\t to nothing, but the 
probative force of which, when all taken together, 
amounts to something considerable, constitute 
wdiat IS called in common language a chain of 
circumstantial e\idence. 

In this instance, hou \er, the word chain is 
used in a dificrent sense Ironi tliat m which it has 
already been, and will lurcalkr be, employed in 
this work 

Where the ]»hrase chain of evidence^ or any 
phrase of analogous import has been made use of 
m the jireseiit uork, it has alwajs been intended 
Vi designate a st nes of tacts, tach ot tluni stand- 
ing in the relation of an t\identiary tact with re- 
spect to that uhicli St inds next to it in the senes. 
It A be e\idcntiarv of It, B of (', and (' of D, 
thtn A, li, aiid 1) constitute, in this sense of 
the uord, a chavi of cMdeiuc 

?MKh condjinations or stiics of e\identiaryfacta 
ha\e alreaily been brou^lir to \iew under the 
n. ircof coiuatcnated tads, — facts constituting 
a chain of c\idciicc; \i/ combinations of ps\- 
cbolngical facts thus < oiiiucted in a chain. Other 
cliains ot the like nature \\ill hereafter be neces- 
sarily broiiglit to Mew; chains of oral e\idence 
in the form ot licirvu cMdtnc-e; chains of \^rit- 
ten e\iden(c in the iorm of transcnjitural evi- 
dciK ( . The mon mouths a narrati\e has passed 
thioiigh, the li>s trust\\orthy it is iinncTsaJly un- 
d» ivtooil to he • the more copies have been taken 
tl e one from the otlu r of a written original, the 
Ic^s tru*-iworth\ the last of them is understood 
to he. 

'J'o none of these instances has the metaphor, 
the ne(cssar\ imta]ilior, ot a chain, been applied 
as\tlin luri'-jirudcntial language. Norjetisthe 
Ijg^ire ot vpeich, or the ttrui, h\ anv means un- 
usual in lurisjjriuh ntial language. It is, on the 
contrary, in CM.r\ da\\ ii^e But the occasion 
on wliiih, and on which alone, it is in use, is so 
wult'h diHcrent, that the practital consequences 
draw?? from the use ol^t are directly opposite. 
On tile* oicasion> al) 0 \»* hrouglit to view, tie 
greater the nuinl erot links there arc* in the chain, 
til w'' iktr It is; on the mca’^u'ns ordinarily in 
\iew, (he greater the number of links there arc 
in It, the '-tiongcr it is. 

On tile new occasions on uliich I have here 
Ifiiind It ncces'-arv to emphu the metaphor, the 
use niiule ot it is more conrormahle than on the 
already customary occasions, to the nature of its 
m.ircrial an lu‘t\ pc Take an iron chain, the more 
links \ou add to it, the w'Ceiker you will make it, 
Vot the stronger: and bv adding link to link, you 
will at last make it break bv Us own weight If, 
then, It he our wish to avoid confusion and self- 
coiitradution, we mn^t by some means or other 
contrue to cxjirc-ss tlie distinction httw^cen the 
two ojiposite kinds of evidentiary chains: styling 
the one, tor example, the ^elf-%nj\imaln e chain, 
vve may style the other the self-corioborative. 

Exemplihcationsot the self-corroborative chain 
of evidence, are, in a form more or less distinct, 
in the mind of almost every man, ard require 
only to be fixed by words. In the course of his 
progress to and from the scei e of action, lawful 
or unlaw'ful, a man is seen by different persons 
at different places. The respective testimonies of 
these several persons, each of them declaring the 
facts present to his senses, constitute together 
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Of facti of the psychological class, there 
$8 no one species of evidentiary fact, the pro- 
hn^Ve^force of which can with propriety be 
Considered ns being in all cases conclusive 
Why’ Because, as hath alt eady been seen, 
there 18 not one, the probative fot cc of which 
i$ not liable to be weakened by diilet eni classes 
of &ct 8 , distinguished on that considoiation 
by the appellation of infiiinative tacts 

Among physical facts, one may be eviden- 
tiary of another with any degiee of probative 
force, and accordingly with a degree of foice 
sufficient to be legarded as coiicluhive 

On this head, see what, under the head of 

what has been usually and hitherto exclusivelj 
understood by a chain of evi'lcnce This is what 
1 call the self-corroboi aitve chain 
Let It be a question, for example, whether on 
a particular day Titius went from London to 
Portsmouth; and let it be out ot doubt, that on 
that day at six in the morning he was seen on 
horseback at one of these places, to wit, London, 
and that by one witness it is proved that at six 
o'clock in the afternoon he was seen at Ports- 
mouth It IS evident, that, the greater the num- 
ber of intermediate places I can prove him to 
have been at, at correspondent hours, the stronger 
the persuasion I shall produce in the mind of the 
judge of the existence of the printipal fact in 

a uestion, VIZ that of TitiusN having gone that 
ay from London to Portsmouth. Th^ journey 
in question will thus be proved upon him by a 
chain of evidence composed of as many links (say 
sin) as between those two places there are stages 
at which he was seen by so many different per. 
sons. Double the number of tiie stages, and 
thence of the witnesses; instead ot six, call them 
twelve; you double the strength of the strean of 
evidence. 

In another case (instead of my six witnesses, 
each of whom saw Titius at a different stage in 
the road between London and Portsmouth,) my 
evidepce consists of the n)leged testimony ‘^ot six 
all^ra witnesses, of whom the first (as I allege) 
saw Titius at the time in question at Portsmouth, 
he having said as much to the second, who said 
as much to the third, and so on to the sixth, being 
the witness I produce in court to prove the exist- 
ence of Titius at Portsmouth at that time It is 
manifest enough that the testimony of eat h of 
these witnesses loses more or less of its strength 
by their being disposed in a chain tlius consti- 
tuted ; and that the chain, if it consisted of the 
testimonies of twelve such witnesses instead of 
SIX, would, instead of being twice as strong, be' 
twice, or perhaps more than twice, as weak as 
before. 

In conclusion, the distinction between the self- 
Infirmative chain and the sclf-corroborative chain 
of evidence appears to be this. In the former 
ease^ — so many witnesses, so many intervening 
mediums interposed between the source of evi- 
^he and the faculties of the judge : and, the fact 
SO evidenced being but one and the same fact 
and the source from whence the evidence issues 
bebig but one source, the testimonies of all these 
wltneeses pat together compose but one article of 
evidence; 

On die contrary, in the case of the self-corro* 
borative chain, so many distinct evidentiary facts, 
•0 many dietinct sources of evidence. 


phyitcai incredibility t is said farther on, of the 
three modifications of extraordinary facts, viz, 
facts amounting to a violation of a law of na. 
tuie, facts devious from the course of nature 
in deyree, facts devious i/i specie If, the ex- 
istence of fact A being supposed, the non- 
existence ot fact B would be a violation of 
any law of nature, or devious in degiee or 
species to such an extent as to be inci edible, 
the probative force of fact A, in i elation to 
the e\i'>tence of fact B, may be deemed con- 
clusive 

Thus, in legardrto quadrupeds, take the 
<*v\o faejf., paituiition and sexual conjunction 
Between these two facts, parturition is the 
indicative fact — sexual coiniinction the fact 
indicated by it , and, of the foi rner, the pi o- 
bative force, in relation to the existence of 
the latter, may be pionounced conclusive 

Among pli) siodl fact-, however, even such 
as aie the Host completely conclusive, the 
conelusiveness affords no suHicient reason for 
the establishment of unbending rules, im- 
posing on the ludge the obligation of forming 
the conclusion indicated 

Whv ? Because, in proportion as the lule 
is safe, secure against being productive of er- 
loneoiis decision, it is in the s^nie propoition 
useless Safe, it is not effective , effective, 
it is not sate. 

Suppose a lulo laid down, that, in eveiy 
cause in which virgimtj mav happen to come 
in question, partnr'tioii shall be legaided as 
a fact conclusively disproliative ot it The 
rule would be innocent enough, but where 
woulc^ be the irte ot it’ Is theie any the least 
danger, that, bj any judge or set of ludges by 
whom paituiition has been admitted to have 
l«'en s.itiskictoiily pioved, the existence of 
sexual Intel com se should be disaffirmed? 

If the establishment of any one such rule 
would be piopei, so would that ot as many 
others as could he coiistnietc^d But in this 
way a complete system of physical science 
would he to be established by authority, and 
eiigiafted into the system of judicial proce- 
dme and limits to the inipioveiiient ot eveiy 
blanch of plivsical science, and especially of 
the most important of all — the medical — 
would be fixed by law 

No rule ought to be laid down, rendering 
the exhibition of this or that evidentiary fact 
necessary as a condition '^iiie qua non to a ju- 
dicial decision afiiiming or assuming the ex- 
istence of any other fact in the character of 
a fact indicated, and requiring for the proof 
of it the proof of such evidentiary fact 

Reasons. — If the probative force of the 
other parts of the evidence is not sufficient to 
pioduce persuasion on the part of the judge, 
pet suasion will accordingly not be produced; 
and the rule restraining the judge from acting 
on the groundael^ch persuasion will be un- 
[ necessary atm u^ess. If the probative force 
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of the evidence is sufficient to produce such 
persuasion, and such persuasion is produced 
accordingly, although the pi oof of the e\i- 
dentiary fact in question he wanting, — the 
restrictive rule is improper, prejudicial to the 
interc'Jts of tiuth and justice. 

In the hi^toi) of law, he the couiiti y uhgt 
it may, — the furtliei wo no h.ick, llio nmie 

niimerou-. llic instances \M‘ m.ij i>\pect fuliiid 

of comn'tion*. and i \tcution>. on iii'iilhcient 
evidence hut, toi tlie opposite reason, the 
longer we uo on in the tiack ot civ ili/atnui, 
the more i.iic wo inav o\i«‘ct to lind the in- 
stances ot such or^oI;^ in piduMtuio V have' 
the WLakne-sot the mental l.iciilties toi tin ir 
raii«e It i^ in the stu-ngth which, hv the 
ooiitimiallv -inei ca-ing stock ot intoi matioii, 
mav he pisen to the mental taeultiC'. ot pidges 
hv appo-ite iii'tineiion-. diawn fiom collect 
and eoiiipi oheii-i ve viow» ot the sulijcct, that 
the tiiio preservative agaiii't suc#i eiroi- is to 
be lookoil tor; not in tlio lostin tivo opeiation 
of unbending lulos ot evidoneo 

If tlioio he .iiiv oaM>' in wlncli anv such un- 
bending I iilcs [)i online upon the whoh* to he 
henelicial to the intt le-ts ot trntli and )u-iice, 
the two following '■eem to h > ot tlie numhei 

1 Wheie, — the nn«eliiet ot the decision, 
if orKiiuon-, heing m <i eeit.un le'peet iiie- 
paiahle, and ih\ rea-on ot ilie di'laiiee ot the 
ti itmnal ti om tin* >-e it ot go\ erininnit or othei- 
wi«e'i the eonfideiiee lepo-t'd in it Itv the le- 
gislator intoiioi to th.it which is iepo«cd bv 
him in »onie other and liighei ti ilnin.il,, — cast h 
are accoulintilv inaikcd out, in wliicli, <yi the 
ground ot evidence ot '-indi oi 5>ucli ailc'-cnp- 
lion, 01 vvitliont the etineuiuine ot e\idenee 
ot such OI such 11 do'-ei iption, a deei''ion pio- 
duetive ot such inep.ii.ihle eoii'* qnf nee- -I'.ilt 
not he pionoiinccd, or -liall not he executed 

It IS upon tills s.imc piinci|de, that; in the 
Austnan code, eeitain olleiiei •. arc marked 
out, such as iiiiieK' and witelieiatt, in nd.i- 
tion to wlneli tho*inteiit)i ti ilmiial- of di-t.mt 
provinces an loi hidden to i locecd upon anv 
evidence 

2 'I'he other e.'-e eoinpri lieiid- in its wlnde 
extent theiangi'ot e.ipilal puni-hment — the 
only specie- ot pnni-hment which is ah-tdiitelj 
and total I V iiieparahle Ihit, ot the eon-idei- 
ation of this iirepaiahilif), what it the tiiie 
result ■’ The impropiietv ot this mode of pu- 
nishment : not the piopriety of tlio«e unbend- 
ing riileb. 

In the instance in question, it was the con- 
sideration of the nature of the punishment 

of the pioperty thus belonging to it that 

called into action the humane temerity the 
judge. In eveiy system of law into which 
this irreparable inocle ot punishment has been 
admitted — but most of all in the English 
system, in which the fondness shown to it 
is so great, and so continu'uiif ^jpon the in- 
crease— the system of procedure in general, 
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and of the law of evidence in particular, teems 
with rules and practices tending to the encou- 
ragement of criminality in every shape, and 
most of all in such as are most ini-ehievous. 
C.ipital punishment has thus been all along 
operating, and will continue to operate with 
contiiumlly iiicrca-ing force, as a slow poison 
iipim the wludc sjstcmol procedure, including 
th.it i)t cvidi ncc. Thus it is that the vvoik of 
I cal inhumanity and of false humanity, of folly 
under that specious name, go on together; 
and, while substantive lawq with its favouiite 
and imw called instillment, capital punish- 
ipciit * 1- straining cvei y nerve to tighten the 
hand- ot soedetv, — adjective law, with its 
puqudiees and incon-isteiicics, i- as peitina- 
eion-lv emploved in loo-eimig them. 

Fioni the above theoietical propositions, 
the lollow'iiig piaelieal insti iietions of a mo- 
intoij iiatnie -eem didncihle — 

I Warnings tending to prevent under- 
valuation 

I llejeet no artn le of en eiimstaritial evi- 
dence on the -core ot weakiie-s. 

J Mueli Ic— on the seuie of its not being 
eoiii liMv e 

Hold not the aggregate mass insuffi- 
cient, lor I lie -epaiate in-utrieienej of the ele- 
mental v«ai til lo-. 

4 Hold not an aggicg.-ite mass of circum- 
stantial ev di nee in-ulheieiit, lor the mere 
want ot an aitnde ol tin- oi that one descrip- 
tion 

d Mold not nicum-t.intial insufficient, as 
-ueli, ioi the nieic w.uit ot diiect evidence: 
VI/* wlieii* diiei t ev.deiiei i- not obtainable, 
OI not with ut pupoiii'eianl inconvenience in 
the -li ipe ot del. IV, vexation, .add expense. 

(> JJidd iiot diijL’ct evidence insutricient, 
niereii tor tlic want i4 ciiciinistantial. 

II U ai mug- tending to prevent over- va- 
luation 

Til) Set down no-aiticle, nor any ag- 
giee’.iie* ni.i— , ot cn ciim-laiitial evidence, as 
even pio\i-ionallv concUi-ive in all caster, 

W 1 J ) Much le-s a- conclusive against, or 
1 w licit come- to tlie -aine thing) to the ex- 
clu-ion ot, all eMUiitci-evKieiice. 

l>. id ) Content not vourself with general 
Vircnm-t.intial testimonv, when you can have 
speci.il diiect testimony fi oin the same source. 

It) ( 4 ) Whatever evidence (in particular, 
circum-tantial evidence) other than that pro- 
duced by interrogation of the respective par- 
ties, presents itself, — if the situation of the 
p.u ty be such as to present any probability 
ot his being able to give explanation of it 
( 1 . e. to contribute either to give complete- 
ness or correctness to it, or to the inferences 
dcducihle from it,) — fail not to employ in- 
ter! ogation — judicial iiiterrogiatioii applied 
to the paity — for the explanation ot it. 

* Vide supia-, Vol. V'l. p. No. 13. _ 
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n» (6.) Heject not circumstantial as need- 
les, on account of the abundance ot direct. 

§ 2. ' JSJrrora of jurish, fi om neglect of the 
above rules 

Tjhe warnings given above aic (it may be 
said) reasonable enough, but aic they not 
too obviously so to be of anj use •’ 

Among the errors thu«> pointed at, not one 
perhaps that has not been einbiaced in pi.ic- 
tice, propagated by law-writeis, oi (wli.it is 
worse) carried into effect by legisl.itois and 
by judges 

In each part of the field of evidence, after 
what presents itself as the path of utility and 
reason has been tiaced out, the course taken 
in the piesent woik is to bring to view the 
deviations made fi om it by the most distin- 
guished systems of established law, the Ro- 
man and the English buch, accouliiigly, is 
the course pursued on the occasion now in 
hand except that — as exemplifications of 
such deviation cannot be found foi eveiy one 
of the above monitory lules — to supply the 
deficiency, the view given of the established 
practice in the two systems will heie be pre- 
ceded by a few example's, taken fiom the spe- 
culations of jurists, whose notions m logaid 
to the points in question do not appe^ as yet 
tohavebeenon<uivo(.<asu)iu'xplicitlv adopted, 
so as to have given biitli to pradice With 
a view to this pirtitulai subject, the oidei 
given to the monitoi v i ulos should also have 
been given to the examples hut, to avoid 
confounding uiiauthontative notions with aii- 
thoiitative piactice, tlie paiticular [»iinci|lle 
has been saci lined to the geiieial one 

1 An aggi egate body of cii ciimstantial c vi- 
dence treated as iiisuthcient, on the cioiind of 
the separate iiisulhcievcy of the elemental y 
articles. 

When, in a penal cause, the chaige is sup- 
ported (as IS coimnonly the case) by a number 
of evidentiary facts, with oi without dirett 
testimony to the principal fact in question, — 
a natural, and, on tlie part of the advoc'ate 
for the defendant, a necessai v course, is, to 
take the body of evidence to pieces — to ex- 
amine each member of it, each evidential y 
fact, separately — and, fiom the inconclusive- • 
ness of each, to infer the iiicouclu-ivcness of 
the whole 

In the case of Captain Donntllan, on the 
criminative side no article whatever ot direct 
evidence was produced, but a prodigious num- 
ber of criminative facts — articles of circuir- 
stantial evidence After he was executed, a 
book was written to prove the evidence in- 
suffident. Each criminative fact was taken 
sejporately: how inconclusive thisl how in- 
conclusive that! and so on. each being in- 
conclusive of itself, the inference was, that 
BO they were all of them put togethei Of the 
individual premises, each taken separately, 


the truth was undeniable; but the collective 
conclusion did not follow 

Donnellan practised distillation . as a proof 
of poisoning, what did that amount to’ — 
next to nothing At that rate, all distillers 
would be poisoners Not engaged in that or 
any othei occupition with a view to piofit, 
nor yet occupying hiiiiselt with chemistiy m 
any other shape, still he piartised distillation 
what did that again amount to’ — some small 
niatlcr peiliaps, but vciy little more At that 
late, dll the Lady Bountifuls class which, 
though not quite sp imincious as formerly, is 
iiot yct/piite cxtimt) would he poisoneis 

lie di'^t lik'd what theic was leason to think 
was lauicl- walei, — a known poison, not 
known to be used toi any other ]iutpose the 
proof stiengthens, though still very fai from 
toncliisivc 

Thu'- much as to pieparatioiis, though there 
vv'cie othei s m the case Go on next to wio- 
tiva The i elation ot the defendant to the 
deceased wa'- sudi, that, u|)on the death of 
thelaltei, a laiec piopeity was to devolve 
upon the fotmei lieu, then, vva'i tempta- 
tion — .1 simstei motive, to which he stood 
ex()oscd What lie saw, what he could not 
but see, wa-, an advantage (and that to a 
gieat amoimt) on the point of acctiiing to 
him on till' lia[)pining of that event In that 
point ot view, he was uiged by a paiticular 
'.pecio^ of motive (pc ( iiniaiv luteiest) to use 
his endciivoius toi the btiiiging about ot that 
event 111 that point ot view, he stood ex- 
posed to the iidpulsive action of tliat motive. 
Doe'S It follow tliat lieyiclded to the impulse’ 
Ili'ie vv.is a suiMvor who had profit in ex- 
pectancy upon tlie death of the decea-cd 
'Doe's it ioliow that, at the expense of so hor- 
iible a e I line, he used his endeavour for the 
pioeiiiiug ot such death’ At th.it late, the 
most common ot all causes of dt ath is par- 
iicidc 

111-luirnoui has been ohsened b< tween man 
.111(1 wife the woman dies Is this a proof 
that she died by miiidet, and that her hus- 
band was the murdeu'i ’ At tluit r.ite, the 
few coiqik's excepted who might bo capable 
of making title to the Ihteh at Duiiinovv, ,dl 
man led men and all iiianied vvuineii aie iniir- 
dei ei s 

2 An nggiegite body of evidence held in- 
sufliciont, foi want ot a particular article of 
cireuinstaiitial evidence 

In several instances that have been made 
public, and in a numbei greater than might 
at first view have been supposed, — a de- 
fend.ijit ha-> been convicted of the murder of 
a man, who has afterwards made bis appear- 
ance in a living state 

In consideration of the fatal errors in ju- 
dicatui e thus brought to light, instances have 
been menticyp.«iMtt which a judge has declated 
his resolution never to concur in any convic- 
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tion of murder, where the dead body has not 
been found * But a lesolution known to be 
thus declared (at least if coiroborated by a 
known instance in winch such resolution 1ms 
been acted upon,) is Mitlicient to {.nve birth 
to a rule of jun''i»rudential law 

The inotne ot the deteninnation was evi- 
dent!} a laudable one- Imt the convquenoes 
ot the determination, it «-on\erted into a lule, 
and that without eveeption, and hnown to 
be so, w'ouhl be in the bigln-'.t deeiee lueju- 
dieial to jii'tiet' 'Fo st-riiie to hiniselt iin- 
puiiltv. a Miiirdi-rci woiilii have no iiioio to 
do but to «-on'Unie^oi (it'i-oin|io«e ^le bod}* 
b\ tire, bv hnii', oi b\ aii\ otlsei ol tin* well- 
known clicniUMl inun'-tiiui, oi to ^iiik it in 
an unfatlioniaMo pait ot lln* In .i!i\ ot 

^^a\^ nnt:lil tl'n bodv lie i irfCtiiallv nA 
rnl ot and, tlioiiL-li it woic in tin* tire ot 
an\ niiinlin ot witiu -^i*'^, tlu* iidr bniiL'' <•-- 
tablislital without tlu‘ <*oi i (‘-[tofidiMit cxnop- 
tion«i, ini])nint\ would tollow” ot nuir-o 
Nor yi‘r would tin* luh* alloid flu* '-cninifv 
it at, without anotlu'i uiuniit mn, not u\- 
piL*’-sc*d upon tlio taco (d if 'I he hod\ found, 
— h\ wliaf i*\idoin*o i- it to la* pi ovud fo liavi* 
bet'n ffund ^ 'rin* iikIlu* brbiu* wlmiu tin* pio- 
bt*rution tor tin* lioinn idu is t<i In* tinnl, —is 


a dead state should have been ascertained by 
the testimony of some ocular witue--, whose 
trustworthiness is regarded as being excep- 
liuii-proof for example, in English law, the 
coioiiei with Ills jur\. Foi, if any testimony 
at huge IS to be regaidnd as sutYicient, the 
intended securltj is gone. I saw the body 
ot Titiiis iiitor be was dead “ I saw Sem- 
pionius beat out the brains of Titius/' Falso- 
liood may attach with as little diffieulty upon 
llii* one spt'eeh as upon the othei.f 

^ An inifieileet body of eircuiii'tantlal evi- 
dence -i‘f down a-» con(*bNi\e, for want of due 
^arf«*ntioii to suppo-ablo iiifirinative facts. 

Ot tin* in‘ed tbt*ii* may be lor these warn- 
injj'', tin (‘\i*mplilieation may be seen in the 
dociiine ot Loid 0ok(‘ J Ot In- division of 
j.i t st/niptin/i^ '/ ( ot eiieiimstaiitial evidence) 
into tl'iee deeiec'-, hi ie-[»eet (d force — vio- 
liiit, [uob.ibh*, and liebt oi teinciarious — 
iiientnin lia*^ ln‘en madi* upon another occa- 
’-uui iiitinotliLi jd.H'c Violenta presump- 
lio" ('-av'^ he) “is many times” (in many 
in-tanci‘- ) “ plena pmb.itio” (full pioot 
and tin* in^t.inee In* tnves is this — “ As it 
one 1 m* inn tlioiow tlie ImmIk* witli a sword in 
<i hoij-e, wlieieid* he instantly dieth, and a 
m.ni Is to (*onn* out ot that house with a 


it to his (*yi*s tlnit the ImmIv i- to he piodin*edr 
This is not in any ea-e wh.it h iiieaiil. \\ h it, 
probably eiioueb, is meant, tliouirh not e\- 
pri'ssed, 1 -, that the e\i-«teu''e (d tin* body in 

Tins ludi^L vvtis liOid ( bu*t-,f ustict* Hale, 
who laid down ibis I'utunu iii const (jiKiu c ot 
tw'o (a«es: one is nituiioned in (’oke’s^P (’ 
cap. 104, and thi other li.ijipLiied in llaUNrt- 
membrance, in M ttlonNhire. The lirstcascis 
thus stated. — “An unde who had tlu bunging 
uj) of his niece, to whom he was liLir-at-l iw * 
and, wliile he was { onei ting In. i tor some oilein e, 
she was luard to sa\ , (huni uin tt\ tin not kill me 
After which tnne tlir diild could not be loinnl, 
whereu]>on the umlc was lomniittnl ujion sus- 
picion of murder, and admonislied I'V the lus- 
tices of assi/t* to liinl out the child hv the next 
assizes: against wlnili time he could not find 
her, hut brought another ihild as like her in 

1 >erson and years as he could iind, and a])pare]- 
t*d her like the true child ; but on (.xaimnation 
she was tound not to be the true child : u]»on 
these presum])tions he was found guiltv, and 
executed, lint the truth was, the child licing 
lieatcn, ran away, and was n ccived l>v a stranger, 
and afterwards, when she came ot age to lia\e 
her land, came and demaiidtd it, and was di- 
rectly proved to be the true child.” The second 
case IS as follows: “ Where A w\is long missmg, 
and upon strong presuni)»tions H w,is supposed 
to have murdered him, and to have consiinitd 
him to ashes in an oven, that he should not be 
found ; w’hereupon B was indicted of iniyder, 
and convicted and executed: and within one year 
after, A returned, being indeed sent beyond sea 
by IJ. against his will.’* 2 Hale, 290. 

Although it lb the general rule of law, that the 
body must be found, it is not acted upon without 
qualilication. See Rex v. Hinditilw, 2 Leach, 
bll.-Ed. 


bloody avvoid, aii<l no othei man w.i-* at that 
time in tin* Inui^o ” “ Ihe'^uinptio prubabilis 
movi th little, hut pio'^umptio levis sen tc- 
mei Ilia niovcfls'iiot at all 

To the prohiitive toice of this body, or ra- 
tln*i .iitich*, of ciicum'-tantial evidence, two 
taids i)ic-«*nt theni'^elvcs in tlic chara(‘tLT of 
'»ii|>po-‘.ihh* intiimatiM* tact^ 

1 , 1 111 * dci-ca^ed jdunged the swoid into 
his own body, as in the ca^'C* ot suicide the 

'h l^liL evidenicso anxiously looked out tor by 
this V. 01 thy nulg' was of the sort which the Ro- 
manists b.ive in view hy the term cny pu^ delicti 

(he hod\ of tlic otience---in so lar as they 
havt an\ tiling dtterimiiate in vicw\ The body 
of rile oilLine ; meaning the fait of the otfence : 
evidence ot the fait ot tt’e ofluice, — evidence of 
that sort 1)\ which the fact ot the offence m.»y 
be iniliiatul, witl out affording any indication of 
the ]uTson ot the (►Hendcr In the c.tse of real 
evidcme, the induation thus afforded is frequent- 
Jv, tl ough not constantly and necessarily, thus 
lontiicd Tn the lase of itstinionial evidence, 
the n ost natural case is, that tlie f ct of the of- 
Icncc and the ]'Crson ot the offender should be 
comjiriscd in the same narr tive. Tliat (in ad- 
dition to direit testimonial evidence) circum- 
stantial. and more part cularly real evidence, is 
highly desirable, and ought accordingly to be 
looked out f)r, especially in case of homicide, 
IS evident enough But a rule requiring it as 
indispensably n£C?<^«aTy m all cases, would, he- 
ft dcH the unreasonableness of it, be inconsistent 
with the necessary practice in regard to a large 
division of crimes. It is of the nature of all 
verbal otteuces — offences Committed by mere 
words — not to be productive of any real evi- 
dence. 

X Litt. 6, b. II See Vol. VI. p. 231, 
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accused, not being in time to prevent him, 
drew out the sword, and so ran out, through 
confusion of mind, for chnuigical assistance. 

2. The deceased and the accused both wore 
•words. The deceased, in a fit of passion, 
attacked the accused The accused, being 
eloae to the wall, had no retieat, and htid lust 
time enough to draw his swoid, in the hope 
of keeping off the deceased the deceased, 
not seeing the swoid in time* iah uiion it, 
and so was killed 

Other suppositions might be stai ted heMdes 
these ; nor do these exculpative one-i eithei 
oi them seem in any consideiahle degiic lest 
probable than that ctiminative one it so, the 
probability of delinquency, iii''tead ol being j 
conclusive, is but as 1 to 2 

Such 18 the evidence upon which the tather 
of English jnrispi udenee would have pro- 
nounced a man guilty without '^cl iiple 

What it IS he would have found him guilty 

of, murder or manslaughter, — a capital 

crime, or a crime short of ctqtital, — he does 
not say; muider, probably enough, since 
manslaughter, being a soit of allevi.ition, le- 
quires special evidence inui der, accoi dingU « 
is the veidict whuh the coi oner’s jutv find 
of course, where no alleviating circuin..tanees, 
to reduce it to manslaughtei , have pi evented 
themselves * 

§ 3 Defects of established systems, fiom 
neglect of the above rules 

1 Generalcircumstantialtcstimony, leceived 
to the exclusion of special direct te'-tinumy 
from the same souice, as also of all countei- 
evidence, is exemplified in tlie instaiue of 
the several sorts of actions or suits to whuh 
the evidence called w^fler of btiv\ appl.es — 

• Here would come in one use of a table ot 
circumstantial evidence On the supposition 
’ of criminality, criminative circumstances ot the 
description in question, could scarcely fail to be 
accompanied by a variety ot other circumstances 
of the same tendency apposite motive, a^iposite 
disposition, previously-known eiinnty, prcpira- 
tions, previous threats, con fes'-onal discourse, cri- 
minative deportment (contemporary or subse- 

quent;)all these articlesofpsvchological evidence, 

under all or any of their numerous modihtai 
tions ; not to mention such further re il evidence 
as might have been afforded by a transaction so 
described. 

One mode, and that not a very unobv lous one. 
of throwing light upon so dark a subject, would 
have been to subject the accused to a luilicial 
examination. But this, for any other purpose 
than that of judging whether to commit the man 
or let him out to bail, an English lawyer (it not 
then, at least now) would start from and be 
shocked at. Nemo tenetw setpsum accusare. 
Pronmince a man guilty without examination ? 
Yes* in this consists English mercy. Examine 
Inm, to whether he be guilty or not?— 

Nor the idea is not to be endured. 

^ So lately as the year 1824, in an action for 
debt on simple contract, a defendant waged his 


Restoration of a specific thmg is claimed at 
the defendant’s hands By whatsoever body 
of apposite evidence, direct or ciicumstari- 
tial, the claim is supported, — the defendant 
IS allow’cd to adduce the counter-evidence 
thus denominated, and the evidence in snp- 
poit of the claim betomes inadmissible The 
defendant conies into court, and denies, in 
gener.il teini'^, the fact (whatever it be) on 
the ground of which the obligation is sought 
to be imposed upon him Along with him 
comes a pos'se of othei witnesses nuinbei, a 
dozen, neither ind. e nor Ic"'' They know 
hothing^ahout the mattei , but, hv the opi- 
nion they have of him, thev are ceitain that 
what he sa>^ is true The evidence they 
fuini'-h IS so much tliaiactei evidence 

Svve.ueis of this denomination are like 
ghosts and witthcs nowhere do they exist, 
fiut in inanv and many a plac e they do as 
inuLh miscliiijt as if tliev did Two or three 
soits of actions aie altogether laid asleep by 
them , and the effect of it is, tliat, for no one 
moveable thing that he has, lia^ an English- 
man any remedy at law Mo.iey is given him 
insle.id of it The sum is never equal in 
value to the miury su-taund by the want of 
the tiling sought ’ To keep the thing, at the 
price thus put upon it, is always at the op- 
tion of the w 1 ong doei 

In Homan law, geiieial ciicumstantial tc'- 
timonv aut’pted in lieu of, oi in addition to, 
special diiect testnnoiij lioin the same soiiiec, 
18 exemplified the eases vvlieie the oatli de- 
noiuKiated juiamentutn irpni qatoiuimX was 
emiilovcd The cases being penal, and the 
evideMice on the criminative side neither sut- 
funnt foi conviction nor yet for torture, the 
]udge mif,^it, if he thought fit, call upon the 
defendant to swear to his non-delinquuney in 
goiieial te. in^ of a fixed foiniulary foi that' 
purpose, I know no instanee^ The desciiption 
of the practice is obscure and v ague' enough, 
like every thing else in Homan law 

In these as m all othei penal cases, inter- 
rogation of the defendant himself was in the 
powei of the judge extraction, consequently, 
of a full body of confessonal evidence, or of 
the denegatoiy testnnoiiv giv'en by him in heu 
of it (testimony, of which, on the supposition 
of deliiiqueiicy, nioie oi less must have been 
false ) 

Was this power employed ^ This was let- 
ting off a delinquent upon bad and unsatisfao 
toiy evidence, when, upon better evidence, 


law, as It was called, and applied to the Court 
of Ring’s Bench to determine what number of 
tompurgators he ought to produce But the 
plaintiff abandoned the action, and 
matter ended. King v. Williams, 2B & C. 53^ 
This form of trial was abolished by the 3tt and 4tli 
WiU IV. 

± HcineW. ad Pandect, hh. xii. tit. il. pars 
111 . p. 232 (edit. 1728.) 
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and (in case of confession) the very best of 
all, he had been either shown to be not guilty, 
or shown to he giultj. This is recurring to 
inferior evidence, after receiving superior evi- 
dence from the same source. It is like Ilar- 
p.igon in the phi\ .* liendt mot, '.an'^tejoutllei , 
ce que tu mas vnlr • the search had alreadv ! 
been made, and proiliiced nothing \ 

lias the poiiei rtinamed unemplojed ^ 
This is eniplojing the infeiioi to tlie e\cUi- 
Ploii of the supeiior evidence ll !<. it the ' 
rntisfer, ['eisuudcd ot the guilt ot his innocent 
s»‘i\ant, had cont(‘nT(‘d 4 nmsilt with ‘•aving 
to hiiii — “ Till mi\K III (fur yun ar\<iHiltii 
no torheaiing [(urpoNelv to nuke '«caieli 
Jurnnicrtum ^nj>j>/i Oa turn — 'I'his was ai\_ 
oitli in certain non-peiial ca-e*' It po'-'C^^ed, 
in common witli the jinanii titum ujn/i i/atn- 
I nnn, the feature wliicdi rendcis it applicahU- 
to this pui[iosc In dilFeient iiafioiiN, on dit- 
forent occasion^, it appeals to h.i\e been ciii- 
plovedin the dial actei ot an e\identiar\ tact, 
light of vonie "oit or other heintr the t.u'f in- 
dicated — light to >.ome 'Cl \ ice, sucli a^ that 
ler) eAteii'Ue «oit ot 'iiiiiv w’lidi con-i't- 
in thetiaii'hi ot nioiie) oi nione\ 's woi th to 
the pO"e"'Oi of the iielit — nelit to an ex- 
emption trom an ohlication ot that oi 'ome 
other iiatiiie, '-omrht to he impo'ed on him 
'I he eiioi appliealde to tlie piesent pin - 
pose consists III tlie aeci'pt.ince ot a Naciie 
assfition. 111 .iddition to, oi to the exclusion 
of, a specitic statement , ot an .11 tide ot weak 
CM euiU'tantial eviileiu’e, in gduition to, 01 in 
« xdiision of, a liodv ot diieet e\ ideiiiie ti oni 
the sam • soiiice f 

2 Il\ ideiitiai y taets txdinhd altoc’ctlier, 
nndei t he idea ot tiieii being’ weak, .indeven 


The rashness with which, on different 
pretences, exclusions — peremptory and in- 
exorable exclusions — have been put upor 
evidences of different descriptions by men 0 
law, will be matter of ample observation ir 
another place J The ground which forms th< 
subject ot the present book is that on whicl 
this i.ishness has displayed itself with leas 
\ loleiice, 

Fioin oral evidence, — circum.stantial evi 
lienee or.illv ddiveied, — it seems to hav 
abstained altoeetlRi : in the iiennanent tex 
tiiro ot wiirtc n evidence, it has found (as i 
weie) i-olid gioiind to fasten upon. 

In the shape ot paiole evidence, — be th- 
evidence, when ot this desciiption, ever gi 
slight — he the intiTeiice it affords ever si 
slioit ot being conclusive, — theie is no ob 
)ei‘rion to till' lecepiion ot it. In this shape 
imairination c.iniiol iiaiiie a circumstance inon 
tiitling, moie incondii'ive, than many ari 
which have been .idmitted to he produce! 
in cvidcnc!', and ci>ntiniie to he adnnttxd 11 
eveiv (lav's pi act ice. 

Admitted ' ^ es , and with great and jus 
clfict \\ hv ^ Because mot to speak o 
eicatcr iiiimheisi even two aitides of cir 
ciim-lantul evidence — though each taken bi 
it'dt wi Igh hut .IS a feather, — join them to 
eiuhei, v«)ii will find them pressing on thi 
delimpicnt with tin* wiiglit ot a millstone. 

(live To the evuh ncc in (iiicstion the forn 
ot .1 written docuinimt, the tieatincnt it meet 
with is ii-veised An inexorahle bar is nov 
i ojipo'etl to It Pie«ente(l hv the mouth ot i 
' witne-s, he It' viilueevci 'o small, it isallovvc! 
to i-as' toi wliatcvci it is worth presenlei 
in wutintr, it it fall t-lmi t of hi mg conclusive 


under that <d then not being coiR-lu'ivc. * it i-^not allowed to ro toi anv thing 

In the case ot this, a- ot cvitv <»tlier spc. So if he exhibit!^ rod rocc, no matte 
cies of evidence, the pioduction ot it shimld ■ how icinotc and imoiiclusive the ('Videntiar; 
neither he comfielled nor admitted, when h\ j t.ict lepoited hv the ciicuii.stantial evidence 
such comiml'ion 01 admission nioic evil.w ill | When rectivcd, the impiisMon made bj i 
h(' piodnei'd in lespect ot the coll.iteial ends i miv hi- slij.lit, 01 amount to nothing; but th 
ot pistice ( \\£ avoidance of del.ij, vexation, ' hehtness « i it, how' extieme soevei, is neve 
and cxpeiisi', ) than hv the exclusion id it, in nude into a iriound loi the exclusion of it 
respt-et ot tin* direct end of justice, viz hv It is only when consigned to writing that i 
d.ingor of indeei'ion, is s^-mtim/od hetoie admission, and, if no 

Except on this gioiind, hovv**vei, tlieie is looked upon as weighty enough to be con 
no evidence, pi esented in the chaiiu'tei ot cir-* elusive, is thrown out as woithlesB. Rasl 
cuinst.mti.il evidence, the pioduction ot w Inch exclii-ion on one sn e, or eipially lash exclu 
ought not to he, not only peimitted, but com- sion on the otlici rash exclusion of the lo 
pelled. In paitieular, no such evidence ought ot evideint 111 ipiestion, or rash exilusion 0 
to be excluded on the ground ot delidency 111 every otlur evulmci* that might have beei 
point of probative foiee * oppo-ed to it . such is the only alteinative. 

Why should any be excluded? Operative, 
it IS use ful ; inopenative, it is innocent. 

* Alohere’s Avnre. • 

+ In addition to this error, comes that of for- 
bearing to give justice the benefit of cross-exa- 
mination, together with the other securities for 
trustworthiness that stand in connexion with that 
essential practice. But this lat'jeids an error that 
belongs not to the present head. See Book II. 

Security. 


A rccoid i.'-ays the immortal Gilbert, tin 
father of the law of evidence,) a lecord is 1 
diagram whereby 1 ight is demonstrated || T< 

$ See Book IX. Exclusion. 

II The following is the whole of the quaint 
passage partially quoted in the text — Ed. 

“ And first of records : those are the memo, 
rials of the legislature, and of the King’s Court! 
of justice ; and arc authentic beyond all man- 



RATIONALE OF JUDICIAL EVIDENCE. 


72 


[Book V. 


appear, and not to command a&sent, is be- 
neath its dignity where demonstiation en- 
ters, doubt finds no room to stand upon. 

Numerous are the instances m which the 
admissibility of matters of lecoid, in proof of 
the existence of other matteis of recoid, has 
been disputed ; and in some it has been dis- 
puted with success with relation to the fact 
supposed to be indicated, the existence of the 
document in question has been pionouncedno 
evidence, or (what comes to the same thing) 
the courVhas in that character declai ed it in- 
admissible — refused to pay regard to it 
That the ultimate decision which lias taken 
place in consequence of this rejection, has 
been contrary to truth and jiistite, is more 
than, in all or any of these instances, I could 
take upon me to affirm an opinion to that 
effect, well or ill gi otinded, would be of no use 
materials for toiiniiig it ate not furthcoming 
Possibly, in eai h one of these instances, had 
the document been received in evidence, and 
Its probative force been taken into considera- 
tion, it would have been found incondusive 
that is, the w'hole of the evidence on that side 
(whether the document in question consti- 
tuted the whole or only a pait of it) would 
have been considered in that light 

Nor yet will I take upon me to say (foi 
perhaps it may not be to be known, and, if 
it were, the result of the inquiry would not 
be worth the trouble) whether, in the several 
instances in question, the case w'as, that the 
evidence was re)ccted without consideration 
of the teiio! of it Excluded or no in fact, 
and in that individual cause, it appeals at any 
rate in the charactei of a species of excluded 
evidence, in the books of law * Accordingly, 

ner of contradiction , tbeji are (it a man may be 
permitted a simile from another science) the pro- 
per diagrams for the demonstration of riglit and 
they do constantly preserve the meinorv of the 
matter, that it is ever permanent and obvious to 
the view, and to be seen at any time in all the 
certainty of demonstration iiiiismuch as ttie re- 
cord, as 18 observed elsewhere, can never be 
proved per noltora, for demonstration is only 

S aling to a man's own conceptions; which can 
r be done with more conviction than where 
draw the consequence from what is already 
ftcotteeasum: and consequently there can be no 
greater demonstration in a court of justice, than 
to appeal to its own transactions — Gilbert’s 
Evio. p. 7. 

• The autbonties do not go the length of 
showing that records are excluded as matter of 
evidence in any case, but only that they are not 
to be taken as conelmtve of the truth of all the 
allegations contained ift them, — as for instance, 
with relation to matters which were neither ma- 
terial nor traversable upoii the issue. Co, Lit 
b. In criminal cases, if ihe jury give a ge~ 
viero/ verdict where the felony "is proved at an- 
o^er day than that laid in the inoictment, then 
the party toAy falsify. But if the time when the 
fiMit was oenunltted is found by the jury) all par- 
ties are ecwdbded. Oilb. £v. &J 0 .—Ed. 


in due form of legal architecture, a species of 
case 18 built upon the ground of it and there- 
upon, as usual, in each succeeding cause in 
which the same or a similar point presents 
itself, the question is — not whether the fact 
happened, but whethei the individual case 
in hand belongs or does not belong to that 
species of case 

What IS the consequence ? Though, in the 
individual case iii hand, not a person con- 
cerned that is not persuaded of the existence 
ot the fact indicated — the existence of the 
document which, supposing it to exist, would 
he decisyJ^vc, peisiiaded, and that by the othei 
document, the existence ot which is exhi- 
bited III the character of the evidential y fact, 
yet still the decision is to be diicctly con- 
tiaiy — Wliy^ Because the case is of the 
same ipuia as that in which, in the former 
instance, an evidential y document of the 
same or a sinsilai speties was rogaidcd as in- 
admissible 

What, tlicn, is the piactical conclusion here 
contended foi I It is this v iz that every article 
of cv'idence, the natuie of which is to opeiatc 
in the character of cirt umstantial evidence — 
wbetbei it be piesented in the foi in of oral 
or of written evidence, and (if in the form 
of written evidence) whether in the form 
of a juduial document or any other, — ought 
equally to be admitted the judge of fact 
being left equally tiee, in all these cases, to 
form his judgment of its probative force That 
accoidiiigh, 111 ^hose instances w’here (as m 
I’r the fuiiclion of the judge of fact is 

exeiciscd by ajuiy, the question respecting 
the probative force of the document in ques- 
tion, with reference to the fact alleged to be 
indicated b> it, ought to be suffeied to be 
submitted to them — m the same manner as 
the probative force of any article of cncum- 
stantial evidence exhibited to them tbiough 
the medium of oral testimony 

dll cumstantial evidence at large (supposing 
no legal cause of exclusion opposable to the 
testimony of the repotting witness,) circum- 
stantial evidence, as such, is supposed to go 
toajuiy, who, being simple and unlearned 
peiions, are left to judge of it in their own 
'way, without any better light foi their gui- 
dance than the light of common sense. But 
it w'ould be beneath the dignity of the sages 
of the law to suffer themselves to be led by 
any such vulgar guidance When they judge, 
it must be by rule and measure: practice, not 
reason, is their guide. To judge of the pro- 
bative foice of evidence is not their practice* 
it is ai\. operation out of the sphere of their 
practice, and beneath it. The sort of ques- 
tion to which they are in use to find answer, 
is, whether a piece of evidence shall be ad- 
mitted or excluded Between being admitted 
and being df 4 (!ied conclusive — between a 
man’s being heard, and bis exeicising an ab- 
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t.olute command over the decision — there is 
in the nature of things a medium obvious 
enough. But whatever there may be in the 
nature of things, in thoir practice theie is 
none. If admitted the lawyer to him- 

self) it is that hoit ot evidence that must lie 
conclu-jive ; for who !& tlioie that "hall take 
upon him to pumouiice it otheiwi^e? Not 
I: it is not oui proMiice — it i" not our prac- 
tice, to weigh the toice of evidence. Not 
the jury; for, being a law' document, it be- 
longs not to them to judge ot it — "ueli mat- 
ters are too high tor them. It I con-ideied 
It as ronclU"i\c, — iM'^omueh that, %eie I t(* 
take It into con-nleialion, I shoiihl legard it 
as ahsolutelj deinoii"ti<itive ot the tact indi- 
(‘dled-’ Yts. But could I rcLMid it in tliat 
light ' No, I could not What, then, is to 
he done with it •' Done w'lth it? — whv, 
what else can he done with it than what we 
aie so miK'h in the habit ot (kniig h\ e\i- 
denee ot all -oit", and loi anj the shglite-f 
leason, oi noiei-on' — 'hiil (hedooi iigaiii't 
It, and leliise to look at it 

.'1 A sitigle aitwle ol eiieumstaiitial evi- 
dence set out as heinir ot itselt «‘onclnsive 
(Viz of the existence ot the tact indicated. Ms 
an irieonci uity exeniplilied in tlu* cast* vvhcie, 
on the tool e ot titfcii’st ti <’ exposuie to tin* 
siriistei and sidiietivt* aetion ot thi' or that 
species ot motive, I a man i- excluded tioin 
the fat'ultv ot givine tt.'timonv in the cause 
Titius has such <in intciest in this cause, 
that, suj)[iO'ing him to swe.u tal-ilv to siieh 
Ol such A tact, and theiehv Ttmimit i'Crjui}, 
liiid sii[)posuig Ills tcstimonv to ht* believed, 
he would he a eaitui hv such peijuiv. By 
the impulse ot tlnit tiinliiu , hots piomptedto 
commit perjui v, theietoie, it heuvi, he vv'oirfd j 
perjure hnnselt, tlierdoie he shiill not he su i 
much as heard "1 he exclusion is (list as ra- 
tional as it Duiinellan had been convicted ot 
the niuid< r on no othei evidence than ih.it 
of liH being next iti lemuinder to the e-ta'e | 
If this were leasoii as well as law, no wit- ' 
ness ought ever to he he.ud in the char.ictei 
of a witnes-, no man ought ever to be out 
of the {ulluiy. 

Observe, that, thoiigli the assumption heie 
made weie always leahzed, it would not 
still he suflieient to w. in ant the exclusion 
grounded on it. For the strongest interest 
which a witness can have in being guiltv ot 
mendacity is inconsiderable, in companion 
with the interest by which a defendant iiiidei 
examination in a capital case is prompted to 
incur the same guilt . and for thin very reason, 
the evidence winch a man in this situation 
yields to his ow’ii prejudice is of all evidence 
the most satisfactory. But of this more fully 
in its proper place.* 

• S.e Bo ik IX 
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§ 4. Circumstantial and direct evidence com- 

pared, in respect of pi vbntivo force. 

In respect of probative force, circumstan- 
tial evidence has sometimes been put into 
comparison with direct, both being considered 
m the lump and, on a survey thus superficial, 
the supeiiority has sometimes been attributed 
to the one, sometimes to the other. 

A few olisei vations, tor the purpose of 
cleaiing np the subject, may perhaps not he 
niisemploj ed 

B()-si.*s^ion ot cithoi aJfords, as observed 
,ahove, no reason for neglecting the other. 

But It may happen, that (especially in a 
[icnal case on the defendant’s side) evidence 
ot one of the two sorts may be supposed to be 
wanting or, in a cause of any soit, on each 
ol the two opposite sides, evidence ot the one 
-oit ni.iy stand "ingle oi piedominate 

Taking cncnmstantial m the largest sense, 
so as to nnlude all the "evi-ral modifications 
that have here been reteried to that head, — 
it has alii'ady been observed that in no caso 
[)( I haps vva-i ever a mass ot evidence formed, 
eoiiMstiny ot dnect evidence alone, without 
.iny admixture of nrcnnistantial more espe- 
cially not in any disputed case; and the ra- 
ther, as dilfeiont [lortions of direct evidence 
will operate in suppoitof each other, thus 
acting each of them in the eharaeter ot cir- 
eunistantial dii ect evidence being that which 
.Ilford-, not, or at least requires not, any ui- 
feieiices, wheieas circumstantial is in a m«n- 
nei composed thiougliont of inferences. 

•But ciicum^tantial evidence is, on the other 
hand, presented ottentiines without any ad- 
inixtuK* ot dnect, and in that pure state, 
decisions are often giounded on it. 

Beg.irded in an ah*tiact point of view', — 
the essence ot the species being considered, 
without regal d to the quantity naturally 
found iiua state of conjunction, in the several 
individual case", — tlie inferiority ot circnin- 
stantial, as conqiaied with direct, is out of 
(lis()iite. Dnect evidence requiies no infer- 
ence circuin-tantial evidence is composed of 
mb 1 dices, and, U" alieady observed, there is 
sc.nee .in inteunce to which it m.iy not happen 
to he talKieiou*. 

Stiictly speaking, in the case of direct evi- 
dence (^it Is to he observed; tlieie is always 
indeed an inference; but this infeicnce is in 
every instan<*e ot the same nature, — from the 
report made by the witness, the inference that 
the facts contained in that report are true. 

(.)f cncumstantial evidence, by way of ar- 
gument in proof of the superiority of its pro- 
bative force over that of direct evidence, it 
has been said that it cannot lie But it is 
only of certain modifications of circumstantial 
evidence that the proposition is true. 

The evidence, and the only evidence, which 
j cannot lict is that which, w'ltbout the inter- 
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ventioo of etty hutnuii testimony, presents it* 
self directly to the senses of the judge. In 
this eMe is real evidence, and such nivolun* 
twy evidence as is exhibited by the deport- 
aoeiii of a party or an extraneous witness 
while undergoing the process of interroga- 
tion. In this same situation is even l>itig 
testimony (fahe respomion) itself, considered 
in^respect of the inferences ■which, on the 
suppoiitiun of Its mendacity, it alfuids — in- 
ferences in virtue of which its (haiactei i& 
changed from that of diiect to that of cn- 
cumstantial ^viden<‘c 

But all evidence, winch, in its waj fiom, 
the source of evidence to the sen'-c» of the 
judge, has passed thiougli the lips or the pen 
of a human being, is no less su&ceptihle <>t 
that pernicious quality than direct evulcMce 
is And in this hituation are all the icinaiii- 
ing modifications of circumstantial evidiiue 
(real evidence itself not excepted,) when, 
by having passed through the lips ot pen ot a 
deposing witness, it has sunk into tlie state 
of hUppoHd teal evidence tepotled 

But it IS only in so far as it is a c.^u-e of 
deception, and in so far as it acts with suc- 
cess in that charactei, that lying is produc- 
tive of effects adverse to the ends ot justice 
and real evidence, it has been seen, is no less 
capable of acting in tins charactei than direct 
pei sonal ev idence real evidence, like w i itlen 
evidence, being, in the hands ot a toigei, a 
source no less capable of producing decep- 
tion, than, when passed through <i mendacious 
mouth or pen, the direct testimony of a de- 
posing witness IS ‘ 

Thus much, however, i>> tiiie, \iz that it 
u only here and theie bj accident that rtal 
evidence is capable of being fabricated, 91 bj 
alteration adapted to adecoptilious pin pose 
whereas there is no case in which it may not 
happen to a man, in the cbatacter of a depo- 
nent, to stain bis deposition by ineiidacitj, if 
he sees what to hini foims an adequate in- 
ducement, and IS content to lun the risk 

The features of advantage by which cir- 
cumstantial evidence is m a more particular 
manner fitted foi rendering service to the 
cause of truth and justice, seem to be as 
follows:- • 

1. By including in its composition a por- 
tion of circumstantial evidence, the hirmegate 
mass on either side is, if mendacious, the 
more exposed to be disproved Every false 
4ili«gation being liable to be disproved by any 
‘«Uch notoriously true fact as it is incompa- 
tible wi^, — the greater the number of sucli 
d^nct false facts, 4be more the aggregate 
them is exposed to be disproved for 
property of a mass of circumstan- 
tiaUnvsddnce, in proportion to the extent of 
It, to bring a more and more extensive as- 
semblage -of under the cognizance of 
the judge. 
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2 Of that additional mass of facts, thus 
apt to be brought upon the cai [let by circum- 
stantial evidence, paits more or less coiisi- 
deiable in number will have been brought 
foiward by so many different deposing wit- 
nesses But, the greater the number of 
deposing witnesses, the more seldom w'lll it 
hapfien that anv such concert, and that a 
successful one, has been produced, as is ne- 
cesvary to give effect to a plan of mendacious 
testuiion), in the execution of which, in the 
character of depo-uig witnesses, divers indi- 
viduals are coin orivjd 

<■ 1 Ini'-/ suppose a guilt clelcuukint’s reliance 
placrd in a false ni.iss of ahbt evulenc'e The 
greater the ruimber of mendacious witnesses, 
who depose to then having seen lam at the 
time in question, at a jilace at which he really 
was not at that time (they having been them- 
selves each of them at a (i<fteient place at 
that tune,) t<ie gi eater the mimbei ot false 
depositions, each of which is exposed to be 
disproved bj tine one- And so in case of 
evidence to cliaiacti 1 

3 When, foi giving etlei t to a plan of men- 
claeious deception, diiect tesliinony is of it- 
self, and without any aid from circumstantial 
evnlenee, unaided a^ snfheient, — the piinci- 
pal contnvc'i sees bcfoic him a comparatively 
extensive circle, within which he may expect 
to find a menclaoious witness, 01 an assort- 
ment of nieiidacioiis witnesses, suffieient to 
Ills purpose But wlieie, to the success of 
the plan, the fahrnation 01 destiuction of 
an aitj.Lle of cifcunistantial evidence is ne- 
ces-aiy, the extent ot Ill's held of choice may 
m this wav find itself obstructed by obstacles 
not to be surinoimtcd * 

‘’One thing may, 011 this oceaMon, have a 
claim to notice viz that, in a gieat (pro- 
bably the greater) number ot instances, a 
fact necessaiy to be established in disfavour 

• Instances have occurred, where, — a forged 
instrument having been employed in the execu- 
tion of a plan ot depredation, — the employment 
of a paper with a wrong stamp has afforded the 
means of detection, by bringing to bear against 
the body of authenticating evidence a mass of 
dc-authenticating evidence not to be resisted 
.On a species of stamped paper not m use (tor 
example) till the year 1800, a deed was wntten, 
purporting to have been executed in the year 
170y« Tne non-existence of any such paper at 
tl e time of the date being a fact of the utmost 
notoriety among the ofHiers of the stamp^fHce, 
— the testimony ot any one of them, being thus 
placed out of tne reach of all effectual tempta- 
tion to mendacity, would be sufficient to out- 
weigh the opposite testimony of any producible 
nuinbe»of ordinary witnesses. [f‘ in an action 
of improbation of a writ, which the liorda wete 
convinced was forged, but puzzled for want of 
clear proof, the Lord Binning took up the writ 
in his hand, and holding it betwixt him and the 
light, discoveie^he forgery by the stamp of the 
paper.” ForM^ Journal of the Session. Pre- 
face, xxvii.-.E(f.] 
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of the defendant's side — a fact necessary to 
be established on the part of the plaintiff — 
belongs to that class ot tacts winch is sciiice 
capable of being proved to satisfaction with- 
out the aid ot circum'^tantitil evidenre. 

In this situation, tor cxainple, me all tho-e 
farts ot a p«\«‘lu)l(H^ic.il rl.i-***, tin* pi out ot 
which, «is agiiiii^t tlic dcteMidant, k ncccs- 
s:ir\ to hi> coiiMction; and wlinh cannot l>c 
proNL'd b\ diicct ovulciicv.^ otlici lliaii lli.it 
te^tiiiioiu oi hib own — that roiit»*'"'Mi i,tl f\i- 

diMice which but iin .I'Miird f*\- 

poctfitioii ot a ‘•iithcu lit ot inuilpatis o 

cMilciicc tioin othcuqii.iiui'^ w ill c^i picN.ifl 
up<»n liiin to giNc Cinmiialuc oi othci w I'-c 
inrulpativ c (’on-ciou^iic^^, -- iiicul[hitn c, <m i- 
ininaliM intentions — to which is .nhlMl, iii 
sonic ca^c-s, tin* »‘\i'^tcn<*e find inilnniri* nt 
this oi that puliiiil.ii "Oit ot inntiNt*, — lo 


* L\tr.ici hoin tlh jaiiitnl jiaflipliKi on ( n \ 
i'ihttUfi,, OIL >iorKd h\ 

IfUiV i else : - , 

\\ c bear ilii" obs'r\ati<)n iWcrjulicu tebo- 
c*il : *■ C’lri must iiiuai l \ i-h lu e is tlu lu '-t. for i ir- 
( .inist.iiii cs i vnnnt lie.' I>ut if wc would ^i\l 
4 'iirvelvL> the tiouhlc Vo h^Mow a litrle loiivi. 
tlerarion upon the ^uhuit I fhii,l vu shall he 
idiimiicmI thiit ur< ln."^^anu.tl ividtroe in not 
tlR hest^ and tliat unuii'^t.iia ^ i m la 'I'licr* 
..re cirLuni''tiiiu es \>hnh c uuiot li» , wlure the 
*0111111*^1011 or intirLiui is n < l'-mu aial iina- 
voidible; hut wiuie tlu * on* lu^um or inkiuii *. 
is coniinoiiit. tiri uiii’^taii* e^ iiia\ he, that i'*. 
we iiiav **ravv an Lirou-eus i »m.usi»’i troiu the 
t^ivcn tai f‘> "I'he l«.iincl Aluteaus ileuh *lc- 
senbe^ this diMiiutnin •- ' .r itiiuKiuuui ]»oiiu 

iieCLSsiiium \l 1 (oiitinjui*^ C'^t : i-wicssaiiunu 
CUIUS i on**LHiicntia n iL*^s ri i Lst, \l 1 uii loi- 
\iNSL* tain tjua* p^pnit. lohu u; ns, * i jus i on- 
SLipiLiUi.i pionaluhs cst. \LHiti c.cdiiii Ic is^c, 
qm cr.nntatus c'-t ; Aral I'.f tin firg.neni non 
t sse, ipu)d cum adoUs( entihiis spuictiir sola 
j>cr s\ i\ as ’ In tile Inst cast, one tiHt is a 
certain deinonstralion ot the other, hut in the 
second, the i ncviiiistaiKLs must trt.*]ULntlv he, 
when tlio tliaii^e with niurder a per-^on stained 
witli bl*)(»ii, orAtalaiiti. Iroiii siuli coiiii»anioiis 
and c*jmUKt, with a want <il diastitv. Jiut he 
]*roc«ciis t«» obser\c — ' (.oniiua,' mi.i nlto quan- 
c] lani smt^ula liiUin non ta< i lut, jdura taiiitn 
cunjancta tniiiLii in.initestaie )m)ssuiU. Ktm 
uiu) at*|ue altcro exinijih) il* ilarahiinus. Ol- 
cisus cst Kalcndis ,M.i\ius: Tunis pi rtnqni 
iniimcus fuit ; cukiii ^aqnus non si.lmu intLinn- 
natus, sed et insiduitus cst. Cum dL])relKndt- 
retur iisdem kaleudis, m loco ctedis, Liuentatus^ 
cum gladio cruento, adiie nsuram vulncris tacto, 
toto vultu expalluit, mterrogatus ml resptuicit, 
trepide tugit. llic singula (jiiidein arguintiita 
nilimnoia sunt, unnersa tanien c<cdis auctoreni 
Titiuin evidenter designant, recteque Duarenus 
duxit, non dubitaturum se liunc reum carnilici 
juguiandum dare.’ — Tit. 15 , c. 0 , Vebl>uare- 
nus might have condemned and executed an in- 
nocent man. E\ery one of these circumsitaiKes 
niubt he proved by positive witAesses, who may 
be either wicked or mistaken; hut e\en if they 
are piue and correct, the coudusion we draw 
from the facts disclosed may n^erroneous. So 
that m circumstantial evidence there must of ne- 
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one or other of these heads may be refened 
the psjehological facts, proof ot which, one 
or nioie of them, is (in case of most of the 
offences occup\iiig a high laiik in the scale 
ot ciiininalilv or ponalitj) regarded, and that 
justly, as iiidNpcnsiihle. 

But tlie-e aie among the facts, the exUt- 
eTH‘e ot wliU-h no dclendaiit, who does not 
I. g.ud his Cti^e as rendered desperate b\ other 
e\ideiiee, will ever acknowledge. Proot, 
tliei**toie, wliat'-oever tlie\ are susceptible 
ot, it tb**\ receive, they must receive from 
o\tiane*)ii- evnh iM*e . and, Linlil the parable 
»ot tin* man with w’liulows lu lik bieast be 
re'ili/A‘*l, 'Ill'll extl,lucou'^ evi*lem*e cannot be 
(it iiuv otlui iiatine than that ot (*ncuinstau- 
t«.ii I'VideiH'e, MZ uiiciei one oi other ot the 
imMlilicatimi^ as beuui al>ove Inougbt to 
I view * 


c ^sitv he iiieie L'.ii.cts tor error tlian in positive 
evnknc . It an\ lunnher of witnesses should 
swear they saw tbe* jiriMUicr draw'' a reeking 
•^woid Iroin the side *it a dead man, we have not 
the N.iuie ilegrie ot CLitaiiu\ that he either niur- 
ckud or kilkd him, as it the same witntsses had 
sworn thc\ IkuI '‘Clu him run it through liis bo<ly. 
If afhmU ii viohin ])uviini]>tion; liut still, it 
might have Iilcii the trieiidU ait of an innocent 
m UK who had ..k uh iitallv jiassed that way alter 
till muTih r V as eommuted ; or even it it w^as the 
]»]i'*nuiik own sworii. It might have been snatch- 
t I tiom his Mile, and ]>Uuiged into the body of 
the I t. LM'-td l)\ some one who had escaped ; or 
thi dll i.i'*iil luieht have bmrowtd it, and have 
tilUu \n**n it huuMlt. All human testimony 
IS notliipg mort thau a higli iirobabilitj ; aiid it' 
!• triu that iin uiiRtaniial evidence in one case 
mav ]irodme a highti degree of it, or more 
marlv a]'i>roaih to icriainty, than direct and 
jioMtixe ivnhnce in .mothii. 

'J'h.'xt both positive and circumstantial evi- 
<knci may tail, will ji})ptar trom the tollowing 
casts : the first is in tile ihroniele of the <ientle- 
inan\ Magazine tor C )Lt. 177 - ; the other is from 
the 5 th \ol. *>f (’.iiiscs <Vkbres, j). where 
several more such storiLs are relate*!. 

" .Sept. 14 , 177 -\ i^aine on, at the ^csMons in 
the i )ld Baikv , the trial of one Male, a barber’s 
ajqirentiie, tor mbhing JVIrs. Rvan, of Portland 
Mreet, on the highwav, on the 17 th of June last 
'J'hc witnesses sv, oie p*Ritively to the identity 
ot the lad, and the whole court imagined him 
guilty IK said nothing in his defence, but that 
lie Wfis miuumt, and his evidences would prove 
It Ills evidcncLs were the books of the court, 
to whuli rekrence being made, it appearfd that 
on the day and hour when the robbery was sworn 
to be Lonlmitted, the hid was on his trial at the 
bar where he then stooiK for another robbery, 
in winch he w^as likewise unfortunate enough to 
be mistaken for the person who committed it; 
on wUiich he was honourably acquitted.’ 

‘‘ *• Void un autre fait,dont jhgnore lYpoque, 
et qiu m’a ete transmis par la tradition. Avant 
qu’on eut rehati cette longue suite de maisons 
qui bordent la place Saint Michel k P^ris, cn 
face de la rue Sainte Ilyacinthe, une marchande 
veuve et ag^e occupoit, au meme endroiL une 
petite boutique, avec unearnere-houtiqueouelle 
couchoit. iille passoit, dans le quartier, pCHUt 
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CHAPTER XVI 

OF tMPilOB\BILlTY AND IMl'OSsIBaiTY * 

§ 1. rmprohahiUty and mpo'^sibility are names, 

not foi any quahtte's of the Jacts themselves, 

hut for our pet suasion of their non-exist- 
ence 

IMPOSSIBILITY and Improbability aio wuidb 
tbat serve to bung to Mew a partKiibu, 
though vciy extensive, inodilicatiori ot cir- 
cumstantial evidence 

The occasion on which they <iie employed, 
-—the occasion, at least, on winch, undei thei 
present head, I shall con&nki them is em- 
ployed, — is this — on one side, a tat t is 
deposed to by a witness , on the othei side, 
the truth of it is denied — denied, not on the 

avoir beaucoup d’argent aniassc Un scul g ir- 
ijon composoit, depms longtems, tout son domes- 
tique 11 couchoit a un quatriome etage, itont 
I’escaber n’avoit point de comnuiniiation a\ei 
I'habitation de sa maltiesse , il ctoit oblige, pour 
8*y rendre, de sortir dans la rue, et lorscpi’il 
S’alloit coucher, il feriroit la jiorte es.tcneuie de 
la boutique, et emportoit la def, dont il itoit 
seal depositaire t)n AOit un matin la porte ou« 
verte plutot qu'a I’ordinaire, sans qu’on remar- 
quat diicun mouvement qui antion(,<(t que la 
marchamle ou son gar^on tussent le\ea Cittc 
inaction donna de I’lnquittiule au\ voisins. Ce- 
pendant on ne rem irqne antune fracture a la 
porte; mats on trouve un couteau ensanglante, 
yettd au milieu de la boutique, et la marchandc 
assassin^e dans son lit a coups de cuutcau Le 
cadavre tenoit dans une mam une poigm^e de 
cheveux, et dans Tautre une cravate. Auprp 
du htdtoit un coffre, qui atoit dtc force On 
saisit le garden de boutique il se trou\e que le 
coateau Tui appartient La cra\ate que tenoit 
la marchande dtoit ^ lui On compare scs 
cheveux avecceux qui ctoientdaus rautremain, 
fls se trouvent les nieme#* Enhn, la ilet de la 
boutique dtoit dans sa chambre , lui seul a\oit 
pu, moyennant cette clef, entrer ciiez la mar- 
chande, sans fracture D’apics lies indices ain‘i 
cumulds et si concluants, on lui fait subir la 
question; il avoue, il est romim Peu de terns 
apres on anete un gar^on marcluud dc mu, ])our 
je ne spais quel autre ddit il dudaie, par son 
testament de mort, que lui seul est coupable de 
Passaasinat commis a la place Saint Michel Le 
cabaret ou il servoit etoit attenant a la demeure 
de la marchande dgorgee II ^toit familiercment 
lid avec le gallon de boutique de cette march mde; 
c*dtoit lui qui mettoit ordinairement ses cheveux 
du queue; quand il le peignoit, il a\oit soin dc 
rainasser ceux que le peigne detacl oit, et dont il 
pyOit, peu-d-peu, formd la poignde qui sVtoit 
tiQuvde dans les mams du cadavre. 11 ne lui 
avolt pas dtd difficile de se procurer une des cra- 
vlsieaetle couteau du son camarade, et de pren- 
aveo de la cire, Pempreinte de la clef de la 
jbOOti^e} pout en fabriquer une fausse.’ 

There is a species of testimony which isl 
eelleA the evidentia ret : though this must bA 
inti^hiced by positive evidence, yet, when pro- 
duced. it siprak* for itself, and requires no ex- 
]^saaoh. Of this nature may be mentioned 
twb cases,' irbi^ have happened within a few 
yean upcif the northern circuit: in one case, 
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ground of any specific cause of untrustwoi- 
tliinpss on the pai t ot the w itness, but because 
the fact is in itb own nature impossible : im- 
possible, or (what iii practice comes to the 
same thing) too improbable to be believed on 
the strength of such tebtiinuiiy as is tidduicd 
in ]iroof of It 

Wljat i'' the iiatuie and probative force of 
this rnodihcation of cn uinisttantial evidence ^ 
Is theie any, and what, ciiteiion, by which 
iinpohsible fait", or facts which aie to such a 
degiee impiobable, to be, foi piactical pui- 
poHCS, ein'ivalcnt ti5 impo'.'iible ones, may be 
{•i''luiguished fioin all ot'lc^^'’ 

If an\ such ciitciion existed, its use in lu- 
dicature would be great indeed Bv the help 
of it, a li-t ot such impossible and quasi-im- 
posMble facts might in that case be in<i(le out — 

a man w !•» tomui sliot by a ball, and the wad- 
ding ot tile i)iV,ol stuck in the wound, and was 
tounil to he part of a ballad called ‘ Sweet Poll 
ot Plymouth,’ which corresponded with another 
part found in the poiket of the prisoner The 
other also was a case of murder, and in the 
hiad of the ckceastd there was a chip or splinter, 
which exactly fitted the lavity in a bludgeon 
from which a piece liad btcn lately broken; 
which bludgeon the prisoner earned in his hand 
when he was appienended. Though this ac- 
count of the two pieces ot the ballad, and two 
pieces of the biudgeoil, must be pint eel by po- 
sitive testimony, yet tne court and )ury are as 
competent judges of the fitness and lorrespon- 
dence of the jiarts as tlie witnesses ('vt adsunt 
teslimoma tetunt, quid opus est verbis^ These 
wcie certauilv stn;^'g corroborations ot other cir- 
cumstances; but if they had stood alone, they 
would have deserted little consideration, for if 
the ballad and the bludgeon bad been thrown 
away by the murderers, they were ohiccts likely 
to.jilraw the attention of an innocent man, who 
would naturally have put one in his pocket, and 
have earned the other in his hand ” 

• In putting togctlier the '•cattered papers from 
whuh this work wis compiled, consickrabk dif- 
ficulty was felt in assigning its proper place to 
w hat Air Bentham had written on the subject of 
improbability and imiiossibility 

Had It been in tlio iiower of the editor to select 
[ that arrangement which iippeared to him best 
suited to the nature of the subject, he would have 
placed so uiiuh of the present chapter as is merely 
explanatory of the nature of improbability and 
impossibihtv, in the first book, entitled Theoretic 
Grounds , and so much of it as relates to thenio- 
bative JoiLC oi improbability and impossibility, 
considered as articles of i n i unislantial evidence, 
in the present book. It appeared to him, how- 
ever, on perusing the manuscript, that the mode 
in which Mr Bentham had treated the subject 
did not admit of any such separation of it into 
two parts, as he had at first contemplated. The 
only qutfstion, therefore, which remained, was, 
Jfhethtt to'Sp^e the chapter under the head or 
Theorahe wAinds, or under that of Circum- 
SUrntiSl^ndel^P and, on consideration, he has 
thbiJ^fi^ beti^ to postpone the more general 
and explanatorj^atter to the present book, than 
to separate this one species of circumstantial evi- 
dence from the reou^EdUou 
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made out by the legislator, and put into the 
hands of the judge. To knotv whether the 
probative force of the testimony in question 
m'eie oi were not de'^trojcd by this modifica- 
tion of circuinstiiiitidl di-pri)bative evidence, 
the judge would ha\e nothing nn)ic to do 
than to l()t)k into the li'^t, jnd ^ee whether 
the s[)ecic'^ ot la<*t m qm*'^tlon woie to he 
found in it 

Unloi tiinatclv, thcic no -iicli cn- 

terion — lu) pobsthtliti/ (it the woid niii\ luue 
be eniph)\e<l witlnuit •-‘tdt-conti adiction ) <»t 
making up anv siieh li'^ iNot onlj would 
one inaii’'^ Ji^l contain .iiticles wlilVi anolhyi 
man would not tidiftit intohi"; hut tin* -inie 
uiticle wliK h woiihl he touiid in ono m»iir> li>t 
of nnpO'^-ilulitiL-', wojild he tonnd in aiiolht r 
luan’^ list ot cci (fiintie- 

From a man who ^et'^ out with this <»l)-ei- 
Aation, no soeh li-t, noi ,in\ alt(‘m[»t to toiin 
one, (*aii ot eouist' he cvpi-etiM^ Yi‘t, on tin* 
hdlow’ine (pn -tion-, -onn Imlit, how ev lU taint, 
ma\ bi‘, and will heie he tndea\ouied to [io, 
lelleetcd 

1 What it Is nn n mean, wlnii tln*\ sp, 
of a fa<‘r as heint: iin[Mi--ihle — intnn-ieailv 
inipos^ihle 

2 To wli.it caii-^c-. it Is ovMiig 111 it oiu' 

m in\ h'-t ot impo^«-il)le tacts will he s<i dit- 
ft enl li oin .ino’ Ik i ^ - 

DiiKu'iit iiiodiiii*i mn- n* nnpo-.-ihihtv 
diifei cut I la^-c-* ot t ici w hn li men in eeneial 
— well-ihtoi im d mill in uiiieial, ina\ he ex- 
pected to CMiiein in iciMidiiiir a- i.iip(»^-»ihk 

4 aVinnii^r iaiM-i likil\ ho, in treiuial, 
cnii'-idcicd cis iinp(»-^ihlc, wlcit e].is-( ^ aie ot 
a mitiiie to he iiiid'i'*( d i.i ^ vidonei " 

W hen, upon i oii'idi i.ition ei\, n to a sn].- 
p0^i‘d ni.itti'i ot t.ici, a man, te^dine in hwii- 
‘•elt a pel 'ii.i-ioii oi ii'» non-i*\i'tem r, conus 
to t:i\e (•\pi«'‘-ion lo tli.it pci '^iia^'inn, — lie 
pi oiioiince'^ the iii.iltii ot i.ut, aicoidiiu to 
tlie^tienetliot'iicli In- pi i-u.i^ion, eitliei inoie 
01 inijn \*h ihit ^ oi 

In and h\ llie tuim <4 woid- tliim enip1o\ed 
foi guimr i.\[uc-«su»n to that whu li i^^ in tnith 
iiothintr more than .i p-\ < Imloeic.il iiiattm ot 
tact, the scene ot wliieli lies in, and is con- 
tiried to, his own hi east, — a s,»it ot ijii.ihlj 
1& thus a^ellhed to the external plieiioineiion, 
or su[)[)o^L‘d plieiioiiieiioii ; m/. the mittm ot 
fact, 01 suppo-ed matter of tact it-eli. Upon 
examination, thn ipialit}, it will he '^eeii, is 
purelv a lictitious one, a mere Inrment ot the 
imagination, and neither imjuobability and 
impossibihtj on the one hand, nor their op- 
posites, piobahilitj and cei taint \, on (he 
Other, have any real place in the nature ot 
the things themsehes.* 

• While the opposite and corresponding attri- 
butives, probability and improbability, ha\e thub 
been applied to the supposed matter of fact, — an- 
ot'^er p.iir of opposite and similftiy corresponding 
attributives, viz. alible and via edible^ have 


So far as concerns probability and irnpro-* 
babilitv, the lictitiousness ot this gioup of 


been applied, not only to the fact, but to the wit- 
ne^ses — not only to the supposed matter of fact 
itseh, but to the persons b> wdiose testimony the 
cMsterueof it has been asserted. 

In the structure of these two epithets, an 
undeniable impropriety is oh'^ervable. By the 
Unmnation \ftlr (in Latin, xbitc and tbihb^) po- 
tentialit} ami us ojiposite are the only qualities 
wduih, on other uceasions, are denoted : on this 
occasion, instc.id of that of potentiality and its 
oi)])osite, the inqiort who h thi y are eniplo}ed to 
coiiviv is th it ot puipyiefy or Jitness^ unpro- 
piu /// or un fitness. 

As to ]mtt nhuhhj^ or shv capacity., — no ima- 
giiLihle iiiifterot lait, liow untit soever to be 
LFti^ited, l)ut wh it is credible— no matter of lait - 
that IS iiurLdihle. No snjqiosed matter of fact 
iiior.. unlit to be i rcdit« d th m many a one which 
isaitiialh, and h\ iniim nse nmltitudcs, hrmly 
LTLilitid. and, as to witiusscs, there never has 
be^n, nor i.\. r i an he, aii> one, not in a state of 
absolute iiisanit>, w holms not been not only cre- 
dited. hut ])ro])Lrl\ .nul tullj credited. 

In coiniLxmn with, hut rather in opposition 
to than in coniunction with, credibility and in- 
cr« dihility, — Liw ur*', in s]'eaking of a ])roposed 
witiK'^s, ini)>lin' the ittrihutnes comjtetcncy bluA 
un ninjirtt m v, sptaking of the witness as Ijcing 
iiuitpittnt oi intuaniK tent ( >f these words the 
use is, to lonn a sort ot ilisnnive for the question, 
wlutlur tin jur^on ]>rodiued in the character of 
a w itui'N'. shall h ailnntted as such, or excluded: 
toi the sinii* imli\ulnil. of whom thev will not 
s.i\ tlmt in that i h n ittLi ht is incredible, shall 
he cxclinhd by tlnm under the notion of his 
being inionipi rlnt B\ the ambiguity in which 
tin y eitln r toiind iIil epitln Is competent and in* 
^an/it tent iiiMihed, on ontrivcd to involve them, 
these I jiiihets l»ec iik not ill titled tor their pur- 
poses. Iiuompet' nt,ou ever} gi\en occasion, was 
liy cai h m in dn med s\iion\iiious to \ncredibh\ 
or to inai/ntfs^ftite acc(»idingto the ])iirpohe which 
ho fad to serve. It tiignadmissible, it was on this 
ground, vi/. tlmt, bung hv the sujiposition unfit 
to be hilievul, and in that sense incmhWt’, It 
would bv conse({uciuc be useless and dangerous 
to give him admittance, since in that case it might 
lm]»])en to him to he, in the other sense, so tar 
troni being iiurtdiblc as to be actually credited. 

All this while. 111 the w'ords tj mticorthy SLud 
unttustiro! tinu th* language possessed a pair of 
a])i)ellativi.s, hv whuh (if eiiijiloyed instead of the 
words and me ted tide o\\ the one hand, 

aanjutr/it and incompetent on the other) the 
]mri)ose^ of common suisc and common honesty 
would have hten tully answered. 

In trustwMrtliiness and uiitrustworthiness. there 
IS no sucli iipiiroprietv as that which, in tne iii- 
stanieot credibility ami incredibility, hasjustbeen 
brought to view; and in regard to aiimission, bad 
the word trustworthiness been employed, an idea 
that might have presented itself to an unsophis- 
ticated imnd wMs, that it was a quality the exist- 
ence or non-existence of which was a point rather 
to be tiled afterwards, by means of 
than to be determined without trial, for the pur- 
pose of forming a pretence for non-admission. 

But, by the same qualities by which these 
terms w'ere, in superior a degree, adapted to 
the purposes of truth and justice, thev were ren- 
dered unfit for the purpo^ej> t/f lawyers. In 



!)uaHhe8 will scarcely, when once suggested, 
»p|>e<tr exposed to doubt. 

Take any supposed past matter of fact ' 
whatever, giving to it its situation in lespect 
sf place and time At the time in question, 
in the place in question, either it had exist- 
ence, or it bad not theie is no nieihum 
Between existence and non-e\i>ttMice tlieic 
is »o naedium, no otlier alternative By pro- 
bability — by ini probability, —by eaeli ot tlie^e 
a medium is supposed — an indctinite number 
t># alternatives u supposed 

At the same time, the s.unc matter of fact 
which to one man is piobable, or (^it siuh be 
his confidence) ceitain, is to anotbei man im- 
probable, or, if such be ins Lonlicleiice, mlpo^- 
mble s 

Often and often, even to one and the same 
man, at ditferent times, all this gnnip of fic- 
bitious and mutually iiicompatilile qualities 
have manifested themseUe-. 

If his persuasion be felt to be of such a 
strength, that no circumstance capable ot 
being added to the supposed mattei of fait 
could, in his view of the mattei, make any 
iddltion to that stienglb, oi if, on looking 
round for other conceivable matters of fai t, 
ae fails of findiTig any one, in relation to \v liieli 
bis persuasion of its non-existence could be 
more intense, — impossible is the epithet be 
attaches to the supposed mattei ot tai t — im- 
possibility is the qualitj ubieli he asiiibes 
bo it. 

If, on the other hand, a circumstance pre- 
sents itself, by which, in liis view ot the 

In the word untrmtu oi thy they would liave 
found but one stnse in the word incompetent 
they had the good fortune to find, or the dextciity 
to make, two senses, one of which served as a 
pretence, or a sort of reason, for the other "As- 
suming the man to be unht to be crcditLd if 
beazd, they assumed, as if it were the same thing, 
rather than a consequence oi the other, that he 
was unfit to be heard. 

To the profession the occasion was in its day 
an occasion of great interest, and is to this day 
bad in general remembrance, in wiiuh the two 
words credible and competent^ as ajiphed to wit- 
aesses, served as cestuses to Lord Afansheld and 
Lord Camden ; who might be termed the Cnbb 
snd Molyneux of Westminster Hall, but for the 
imdisserobled rancour by which the warfare ot 
the psychological was distinguished from that 
of the physical combatants 

In regard to trustwortlnness, how the matter 
Itands in universal experience has been already 
Every man is in general habituated to 
the language of truth, and on every occasion dis> 
poaed to employ it; but on every occasion liable 
to be induct, by particular interest acting in a 
rfoieter direction, to substitute to it the language 

Msehood. 

JEtet» eeoording to the theory of these habitual 
ind iicetned utterers of falsehood, mankind are 
iivided into two parcels ; one of these nevw using 
my other langn^e than that of falsehood, nor 
sver failing of causing it to be accepted as if it 
were the truth. 
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matter, an addition might be made to the in* 
tensity of suih disaffirmative persuasion; or 
if the supposed matter of fact presents itself 
as one in relation to which his persuasion o£ 
Its non-existence might be rnoie intense; in 
sucli case, not impossible, but mpr obable, is 
the epithet, — not impossihiltty, hut tmpioba- 
bihtif, IS the quality asriihcd 

Cerfainti/, which k> the opposite to impos- 
sibility, OI rather ot which impossibility is 
the opposite, is applied to the persuasion, and 
fiom thence to the supposed mattei of fact 
It is not, any more than impossibility, applied 
cir appliCtolo to testimony 

As ceitaintv, so uncorlaiiity, applies itself 
to the pel suasion and the fact, and not to the 
testimony In the scale of pei suasion, it em- 
braces all dcgiet’s except tlio two extremes 
'1 he existence of a tact js not matter ot un- 
ceitanity to me, it the fact be regarded by 
me as impossviile 

Ceitainty, thcicfoic, has for its opposite, 
unrutainti/ m one way — impossibility in an- 
otliei I'm citainly, in the language of lo- 
gi< lans, is its (ontiadictoiy opposite — impos- 
Mhilitv, its contiaiv opposite 

The hifion by uhiih (in considering the 
stiength ot a man’s pu suasion in relation to 
this 01 that fact, and the prohatue fotce of 
any otlici inattci ot f.ut when viewed in the 
(liaiactci of an evidential \ fact m lelation to 
it) ocia-iori Is taken to ascribe aconespond- 
ent ({ii.ility, indicated by some such vvoids as 
leitdinfy and jn obalnlity, to the piineipal fact 
jt'.elf, — .ippeais ^o be like so many other tig- 
inents, ‘'among the ollspiing ot the affections 
and pa— ions imident to human natuic It 
is among the contiiv ances a man enqdotS to 
f(M*cc othei men to eiiteilaiii, oi appear to 
entertain, a peisuaMon which he himself en- 
tertains 01 appeals to eiiteitain, and to make 
a prctciuc or app.iient justification for the 
pain vvliiih ho would tiiid a pleasiiie in in- 
flicting on those on whom a foue so applied 
should liave failid to bo productive of such 
its iiitemk d cfftct 

"Wcie it once to be allowed, that, as ap- 
plied to the facts themselves vvliieh are in 
question, probability and cei tainty are mere 
fictions and modes of speaking, that all of 
vyliich, on any such occasion, a man can be 
assuied, is his own persuasion in relation to 
it , that that pei suasion will have had foi its 
cause some aiticle oi ai tides of evidence, di- 
rect or circumstiuitial, real or personal, and 
will be the lesult of, and in its degiee and 
magnitude profioi tiuiicd to, the probative 
foice of that evidence , that, of such evidence, 
neither the probative force, nor consequently 
the sti ength of his persuasion, are at his com- 
mand; that it IS not in the power of any ar- 
ticle of evidence to have acted with any de- 
gree of probatiii^ force upon, nor consequently 
to have given existence to any persuasion 
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in a m nd to which it has not been applied; 
and that therefore it is not in the power of 
any evidence to give either certainty or pio- 
bahility to any matter ot fact (the matter of 
fact being, at the time in qiiestimi, either in 
existence or not in exi'^ttnee, and lu ilhei the 
evidence nor the pei'^miMon being uipable ot 
making an\ the ^lighre-.t change in it ) that 
it depciidN in a cnn'*‘i(ltMal>lc dtLnct* ii|M)n the 
menial con'^titutK'H- ot A and IJ r (‘-|»ecri\ elj , 
what ^01 1 ot pel ^n.i''itni, it .m\, "hall bt* pio- 
din*i‘d 111 tlieii iniinl" l»v the a[>pli(MTion ot an\ 
given article ot e\ idi*ncc ,^and that it no 
moie in the povvi i ot evnliMM'e appli^l to tln*^ 
mind of A, ainl not to th it ot 15 , to pioilnce 
in the mind of ]? a pei '.nation ot aiiv liiul, 
th.m it*i-tinlhe po\M‘i id evideiiee applied 
to the mind ot B, «ind not ot A, to pioduee a 
p)ei "iia^ioii on the mind ot A, — weie all tlii" 
to be dulj coiisiileied and allowed, lu itliei 
the tvi^tence noi tlie non-exi- e ot d pel - 
biiasion loiK'iiinng a m.itt'i ot tact ot an\ 
suit, would luive till ell ct ot pie^intine to 
anv piTson aiiv otlici pei^oii a piopei objcet 
ot puiii"hiiient, or "o nun h resentment 
But the eeitaintv id this 01 that tact i" as- 
sumed as peitect and indisputable and thus 
he ot wliom it is* eonceived tluit he taiN «d 


and impiossibility* aiiplied to a matter of fact, 
areineielv ttrms expiessing a certain streiigtli 
of pi rsuasion of the nnn-existence of that 
fact — what lemains is, to show what aie the 
giounds on which such a pierhuasion i^ liable 
to he eiitei tamed • to bliow, in other wokU, 
in what coiisi-,ts tlie improbabilit) or lmpo^- 
"ihilitv ot anv fillreod tact 

Bie\ioii-»lv, howt ver, to entering u() 8 n thi> 
iiiipnry, it will lie ncee^^arj to dib(*aid out 
ot the list ot im|)ossii)lc tacth, articles that 
iiiiirhl be in dangei ot being coiisideiedas in- 
cluded in If 't he^e aie — 

1 . Coiitiadictioiis in teini'i or, as they 
rniglit lie ti iiiicil, VI rbal impossibilitits. Kv- 
amplcs. Two and two .110 not ''O many as 
tuui - Two .ind two are mine than four* 
— 1 lie -uni'* tl.mg is, and is not, at the -ame 
time 

d lii‘ triifli 1-, tli.it 111 the^e ca^es no matter 
I t fact .it all 1" as-cited , const queiitly none 
(d winch It can be -aid that it is impoM-ible * 

1! lncoii(‘i*ivabIe fact- Sometimes to tliN 
(da-", "oiih'time-. to thetoiinei, belong the 
oppo^ltes (d ii vaiht} (d propositions of a 
imithem.itiiMl natuie. t. y tliat two and two 
"liould lie ell lit i inoie or le^'> tlian equal to 
liMii tliat two iiglit lines sh(jtild them- 


regaiding, 01 of lepu -cntinir liim"elf .is le- 1 
gaidine*, that same tact in suili it" tim litrht, i 
IS on no better found.ition enn-ideied and | 
treated as licing eitliei iiiend.iciou^, 01 per- , 
veise and i)b"tinate: peivi i -i* and ob"timite, | 
it he falls of lee'aidintr It in that lielit — men- 
dacious, if. It being impos-ibil* to liiiii to tail 
ot leeaidirur it 111 that liehl, be spc.iks of him- 
self as it he did not. 

Winn a man i" hiiinelf pci-u.ulid — or 
though he does but, uniU i tlie nii|»u--e i-^ 
some iiiteiest l»v winch he is .ictu.itid, ap- 
jiear to be, 01 piotc^s to be, pci-n,ii!cd — oI 
the exibteiiec of a t.ict, — it i" m.ittei id pam 
and vexation to him to -iippo-e that ihi" s^uie 
peisua"ii)ii tails ot beiiur eiitei t.i’in d, still 
iiiuie to ob"ei V e tliat it is [ii(dc-"ed not to 
be enteitaimd, liv tho-e wiih wliom, on the 
occa"ion ot it, he ha" to dial 

Hence it is th it, in hi" mind and in hi- 
diS'COuise, to tnleilain it i" m.ule m.itter id 
irierit — to tail to eiiteit.iiii it, m.iller of de- 
merit and blame, on the pair id' otlu*i- wuh 
whom he has to do and, to caU"C tin in to 
pursue that '“iippusi’d meiitoiious line of con- 
duct, the powei of re w aid, it w'ltlnn his reach, 
is empluved, and to deter them from the 
opposite conduct, even the power of punish- 
ment : ot both which pov\ers, in the applica- 
tion thus made of them, iHankind have been 
unhappilv accustomed to see and to fe?l the 
exercise, carried to a pitch s>o repugnant to 
the dictates of humanity and reason. 

§ 2. Impossible facts di^tinymshcd from ver- 
ba! contradictions,^ 

It hav'ng been show'n tliat improbabilhv 


SI Ivi S inclo"e a "[mCc f 

* Tiusniav liL illustrated by the tollo wing pas- 
sage from Loike: — All ])r()]>i>sitions, wherein 
two absirai t tvinis aiL cittirmLcl one of another, 
are birih abnut the signiliiation ot sounds. For 
sinic no abstract idea tan be the same with any 
orherbut itself, when its abstract name isattirmed 
of ^iiv other term, it can signily no more but this, 
that It luav or ought to be called by that name; 
or that fbisc* fw'o names signify the ^ame idea, 
I'iuis, should anv one siy, that parsimony is 
liuqahfii. \\\i.i\. q) atiiade is justice — that this 
orthaf .11 tiiMi IS, nr is iiot^/# mpcninrr , — however 
specious these and the like ]»ropositions may at 
first siglit Seem, vet w hen we come to press them, 
and examine niieh wdiat tliev contain, we shall 
find that it all amounts to nothing but the sig- 
luhtMtion ot thove terms ” — Es^ny concerning 
Hainan Vmlei starulunj^ book iv. ch. \iii. 8 li. 
— JMitnr. 

Tliese propositions, even sucli an one as the 
Inst, M/. that two rigl t lines cannot inclose a 
space, are but Verbal coritradictiems. The terms 
stiitujht tuu\ and sj>atu\ and inclose^ are all ge- 
neTaf terms, .mil to affirm them one of another, is 
merely to s.iv that tin y arc ot this or that mean, 
mg. It is nierelv to say that the meaning we 
ascribe to the term '‘pace, or nthcr to the term 
mclosure of space, is inconsistent wUh the mean- 
ing we as( ribe to the term two straight lines. 
When we p vss from names to things, and take two 
straight rods in our hands, we hav^e the evidence 
of our senses, that they cannot inclose a space. 
If they touch at one part, they diverge from one 
another at eveiy other part. If tliey touch at 
more than one part, they coincide, and then are 
equivalent to one straight line. What we mean 
by an inclosure, is such a line, or continuance 
of lines, that a body departing from any one 
point can pass on without turning back till it 
come to that point again, without having met in 
ns progress any place where the line was inter- 
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§ 8. No facts universally recognised to be 
, incredible. 

Before I enter upon the topic announced by 
the word incredibility, a topic the considera- 
tion of which does really belong to the sub- 
ject of judicial evidence, it may be of use to 
deer the inqiniy of a topic that does not be- 
long it, VIZ tmpossibiluy On the former, 
it will be at all times in the power of a rea- 
•onable man, in the station of a judge, to form 
a persuasion sufhcient for his guidance on the 
other. It will not he in the power of a re.ison- 
able man, in that station, to form a persuasion 
sufficient- for his giiulance in the business of 
judicature and, of the introduction of the 
topic in argument, nothing but pei ple\it\ and 
illusion can be the result 

In truth, the degree of incredibility that 
can with propriety be the sub]ect of consider- 
ation for any purpose of judicature, is merelj- 
relative and corapaiative The object of com- 
parison IS the probative foice of the evidence 
by which the existence of the fact cou>.'dercd 
as improbable is indicated and the question 
is, which of the two forces ought to be deemed 
the greater? — the probitive foice of the tes- 
timony by which the existence of the fact in 
question is uiuicated ? oi the disprobative force 
designated or pointed to by the word incredi- 
bility, as employed to express an attiibute of 
the fact? Let the disprobative force of tbe 
incredibility be but evei so little greater than 
the probative force of tbe testimony by which 
the existence of the fact is m untamed, it is 
sufficient for the purpose of judicature the 
question concerning any superior degreij is 
purely speculative, not applicable to judicial 
practice, and, as such, iiielevant to the busi- 
ness of judicature — to the question (whatever 
it be) before the court* 

In a loose and popular sense, nothing can 
be more frequent than the use of the vvoid 
impossible, and its conjugate tmpossibihfy : 
frequent, and (such is the exigency of lan- 
guage,) vve may venture to say, neceisauf 
But, if applied to the subject of judicial evi- 
dence, to express an idea distinct from, and 
(if one may so say) superior to, that of im- 
probability — a high degree of improbability, 
—it then becomes productive of the confu- 
sion above spoken of 

The impropriety of intioducing the word 

rupted, any place where there was not a portion 
of line. An inclosure is a line or conjunction 
dt lines, which beginning at one point is con- 
tinned till it comes to that point again. Two 
straight Ifnes are lines which departing from one 
ppint never meet, but continually diverge What 
» affirmed, then, is, that lines which do meet, 
in tile manner thus descnbcd, and lines which in 
tiipt llnanner do not meet, are not the same lines. 
The i^estion, then, either is about the physical 
fiet-»the rods to which the evidence of sense 
and experieni^ is applicable; or it is about tbe 
meanuig ofgti^ral terms.— A'dtfor. 


in this strict sense, on a judicial occasion (not 
to speak of other occasions,) may be rendered 
appaient by this consideration, viz. that in 
the use of it in this sense is involved the as- 
sumption of omniscience and infallibility on 
the part of him who uses it * * 

Examples lending an apparent countenance 
to tbe use of it in this strict sense, may, 1 
am aware, not be altogether wanting but, 
upon a closer inspection, it will appear, that 
the objects in question either do not come at 
all midei the notion of facts, or at any rate not 
undei the notion of such facts as arc capable 
of beinq’made tbe subject of evidence. 

Take the following examples — 

1 It is impossible for the same thing to 
be, and not to be The negative or bpposite 
of this, It may be said, is a fact, the incredi- 
bility of winch will be recognised by every- 
body And so with the two following — 

2 Wlier^ there is no property, there is no 
injustice 

3 Two and two make foui 

Answer — In the first case, no fact, pro- 
perly speaking, is eonternod In that case 
we have a proposition, but it has not any 
fact for the subject of it Examined closely, 
it will be found to be no more than a propo- 
sition conceining the signification of vvoids 
So vague and so inapplicable to any useful 
purpose IS the impoit it convevs, that it is 

• In the uncertainty thus confessed, there is 
nothing that applies, with any peiuli>r force, to 
this modification of circumstantial evidence In 
the case of athrfnative evidence (i e. where the 
object of the evidence in question is to establish 
the exthtenoc, instead of the non-existence, of 
the fact to winch it applies,) if we were to look 
for a mark b> which to distinguish, on each oc- 
'Casion, Mich lots as may, with confidence, be 
given for conclusive, our endeavours would be 
equally unavailing If, where the object is to 
frame a description of the cases in wh*ch the 
non-existence of one fact may, without danger of 
error, and by rules not exposed to contestation, 
be deduced from the existence of another ; the 
cases in which the existence of one may be de- 
duced with equal assurance and success from the 
existence of another fact, will not be found to 
stand upon ground in any degree more satisfac- 
tory Evidence is the ground we have for the 
truth of the propositions of which we are least 
assured evidence, and nothing better, is the 
ground we have for those facts, of the existence 
or non-existence of which we take upon us to 
speak with the greatest confidence. What there 
is of realitv in the ideas expressed by such words 
as impossibility, necessity, certainty, is, as al- 
ready observed, not any property in the things, 
in the facts themselves, but only the degree of 
persuasion by which the opinions we entertain in 
relation to those facts is accompanied. He who, 
by the use of any of these expressions of confi- 
dence, should think to attach any additional 
strength to the grounds of persuasion, or any ad- 
ditional security for universality of assent, would 
be the man to answer the question put in Scrip- 
ture — “ WlMfCh of you all, by taking thought, 
can add a cubit to his stature?** 



Ch. XVI.3 CIRCUMSTANTIAL— IMPROBABILITY & IMPOSSIBILITY. 


difficult to say what it does amount to ; per- 
haps an observation relative to the use of the 
word noti showing an occasion on which it 
cannot with propriety he emplojed. 

No fact at all being indicated In the pro- 
position in q^le^tlon, no fact indicated bj 
it capable of forming a subject ot cuntiavei'y 
in a couit of justice. 

2 . The second supposed example is brought 
to view on account «.)f tiie deserved eelebiitj 
of the author, and as an instance to show how 
idle and nugatory may be the language ot the 
acutest mind, when dealing with pumositions 
of an extensive iinpoit, witliout bavirg as vet. 
serutinized into their oontent", and applied 
them to particulai >. 

Howsoever it may be W'ltb the piecedmg 
piopo^itinii, this one inK» leadilv be seen to 
be neitlier 11101 e nor le^s than a piopoMtion 
eonceinmg tin* im|)nrt ot woids W lien- you 
cannot, m the way m <pu*'>tion# employ the 
word /irc/i' //v, iieitliei (MIi you, m the way 
m question, employ tin* woid i/ijU'itit'r 


• So unfortunate is this great genius in bis 
choice of this proposition, by whnh, 111 his con- 
ception, such great tilings may lie done, that, 
even in the character of a jiroposition comerning 
the words in question, it is tar Iroin being um- 
tornily true. If, by a rejiort, true or false, I in- 
jure you in vour rejmtation, is there no uijustuc 
in that case''' Is it uncontonnabk to tlie uv.ioe 
of language to sav,! then bvdo you an 
Vet, wliiil propeity of yours is tonctrnitl m it, 
or affected by itr ' Will it lie sud, tlie property 
you have in your reputation^ 4 o tins sense, the 
use of the word ])io])ertv is manifestly mi|lroj)er 
and ligurutive. Property is ,i thing that can be 
transferred; is reputation traiisferaide^ 

Truth being generally desirable — <lenionstra- 
tion being a means of coming at it with thf 
greatest certainty — moral science being a de- 
jiartmeiitof knowIe*dgem wbieli the mi]nirtine*e 
of truth IS at the highest nitcli, — Lockewisbed to 
find, and thought lie had touiid, morttl truths to 
he a subject for <lemon'.tration. All moral trutlis, 
he thought, wire cipableol being demonstrated, 
by a chain of logical or rather dialcetnal jtropo- 
fcitions, of which tins pnqiosition constituted the 
first link. 

Moral trutlis a subject for logical demonstra- 
tion! As well might he* have* predicated the 
same thing of medical truths. As little could 
be done by this wonder-working pro|>osition tor 
moral s.ience as tor medical. The one*, as w'ell 
as the other, is founded on I'acUs — on facts made 
known by observation, experience, and experi- 
ment. in both cases these fa’ ts are human 
feelings : in the case of medical science, the feel- 
ings more particularly of the body ; in the case 
of moral science, more p.vrticularly the feelings 
of the mind. Of moral science, the only true 
and useful foundations are propositions enun- 
eiative, not like that of Locke, of the imphrt of 
word^ buf of facts ; viz. of the existence of hu- 
man feelings, pains, or pleasures, as the effects 
of this or fliat disposition of law, or of this or 
that state of human affairs calling for a corre- 
spondent disposition and exercise , of the power 
of the law. Of these, under the name of axioms 
VoL. VII. 


3 . That the proposition, two and tw'o make 
four, is neither more nor less than a pioposi- 
tion concerning the import of vvoids, seems 
evident enough, as soon as intimated. To 
these same apples to winch, when taken to- 
gether, I apply the numeral woid four, — to 
these same bodies, when divided into two 
parcels equal in nuinber, I apply respectively 
the imineiiil wold's two and two , and in both 
eases with equal [iropnety, and conformity 
to the iisiee of language. In this, then, we 
have another m>-taiiee of a piopo-ition not 
eiiuiieiative of any fact — ot any fact having 
^or lt^ subject-matter anything other than 
the oceasiun on wliieh the words m question 
have been wont, m the language 111 question, 
to be employed 

In tliK example, then, we do not see any 
exeeptioii to the general proposition in ques- 
tion ; vi/ tlie pi opovition, that, of tacts liable 
to he the suhp et ot judicial eontrovi isy, theie 
1" no a—ignaide one whieh all men would he 
-me to he agieed 111 -.peaking ot a- mei edible. 
— .ind thi- tor the thice lollowmg icasons* — 

1 . The jiropositioii m question — two and 
two make tom — is not, pioperly speaking, 
the enunciation of a matter ot tact, — only Of 
a maimer ot em|i]oymg woid-. 

2 It that, wliieh it 1- an emmeiation of, 
uc/c, propel ly speaking, a matter of fact, it 
would not lie ot the iiuuihei of those facts 
which aie liable to he the subject of judicial 
eontrovei-y or exhibition 

.‘1 Although It were a fact, and liable to 
he the Mihie(*t of judicial eoiitiov^isy or ex- 
hiffifion, tlieie would he no assurance that 
all men would he agreed m speaking of the 
(■\i-ten<*e ot it as certain, or the negation of 
it Hs iiici edible. 

Dili any '-ueli tlimg«*\i-t as a catalogue of 
imiv ei -ally -aeknovv leilged impos'iihle, or even 
iiiei edible tact-,, and these facts liable to be 
hroiighr to view 111 iiidicature, — the facts be- 
ing nil angl'd m alpliahetieal order, open the 
dictionaiy, the cause is at an end. 

Uritoi timately, so t.ir tioin a collection of 
-mb fact'-, whether any one such tact be to 
be toimd, i>. moie than 1 would venture will- 
ingly to determine : and if forced to answ'er, 
my answer, I suspect, would rather be in the 
negative 

If, among physical facts, there should he 
one that presented a fairer chance than an- 
other of being allowed to occupy a place in 
such a catalogue, it should, I think, he this, 
VIZ. the existence of any body in two distinct 
places at the same '■time. But this, which, by 
the greater pait of mankind, would (I sup- 
pose) be admitted into the catalogue of in- 
credible facts, is, by one portion of mankind, 

of mental pathology, a specimen, nor that a 
scanty one, has been given in another place, 
(See Dumont, “ Trait^s de Legislation,” and 
above, Vol. I. p. 304 .) 


F 
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nor that an inconsiderable one, held not to 
be incredible without one exception and in 
the case to which that exception extends, it 
Jia held to be not simply not incredible, but 
certain and indi'put.iMe Far be it from me 
to mention this deviation from the mure com- 
mon opinion, as matter of lepioacb to the 
deviators I mention it only in proof of the 
discrepancy — perhaps the incurable disci c- 
pancy~.of opinion, that prevails among man- 
kind, and as one out of so many other con- 
siderations which concui in impre'>sing the 
impropriety of piecipitate exclusions and cun- 
olusions on the mind of an upright and zeal- , 
ous judge As to the exception in question, 
whether in point of tiuth it be warranted oi 
no, it belongs not to the present subject to 
inquire. Fortunatelv, supposing it unwar- 
ranted, — so long as the proposition, how pa- 
radoxical soever, confines itself to the highly 
extraordinai y case to which alone it seems to 
have ever hitheito been applied, — no enoi, 
if it be one, can be nioie innocent to cveiy 
purpose of judicatuie 

As there is nothing w'hatever (supposing 
it possible) that men cannot be made to do, 
—so there is no fact whatever that men may 
not be made to speak of us certain or as in- 
credible — no proposition which they may not 
be made to speak of as lertainly true or cei- 
tauily false, — by interest, real or imagined — 
by hope of pleasure, oi t^ar of pain, troin a 
source conceived (iightU or eironeously) to 
exist In the paiticular ca''e in question (two 
and two make four) — this subjection of dis- 
course (at of all other modiiu>ations of hut nan 
agency) to inteiest — this coii'-equent ver«.a- 
idlty and unuiuformity of discourse, has not, 
perhaps, been exemplified But, in an example 
that stands next to i^ the exempl’licafion has 
actually and notoriously taken pi, ice 1 li.it 
two and two make four, has, peihap-, never 
been denied But that one and one and one 
make three, has been denied That in its 
application to most subjects it has been ge- 
nerally spoken of as true, is evident enough , 
otherwise, the known usage of language, and 
the known import of the word three, could 
not have obtained But, that there is a sub- 
ject in relation to which this agreement docs 
not obtain, is, in many countiies, matter of 
equal notoi lety Agreed, as applied to apples, 
agreed, as applied to men, not agreed, as 
applied to Gods. 

1 mention it, not as meaning to take a part 
in Sttch a controversy; I mention it only as 
a striking pi oof, as well as illustration, that 
ibere la no fact whatevei, real oi nominal, 
is out of the leach of controversy — a 
proposition which, to the present purpose, 
has already been shown to be of no small 
practiced, importance. 

In vaki vifOttld it be to say, that the ex- 
ception here is in langiu^jie merely, not m 


persuasion As a general proposition, it is but 
too true, that persuasion and language are 
but too often at variance , but in the instance 
of no one individual peison w'ould I take upon 
me to affirm, but upon special grounds, that 
any such vaiiance had place m this particu- 
lar case Granting, however, that, on the 
present occasion, persuasion weie not con- 
formable to language, what w'ould it sig- 
nify to the present purpose ’ It is in language, 
and in language only, that the catalogue in 
question, the supposed catalogue of facts 
uinver’-ally agree/l to be inci edible, would 
be exp/a&sed 

By these same coiis'derations it maybe ren- 
dered equally appiient, that if, at any given 
moment, an article were in existence fit for 
entering into the composition of such a cata- 
logue, the next moment might at any time 
expunge the aitirle, and leave the catalogue 
a lilaiik f^eithei o\ei internal persuasion, 
nor over extoiior discourse, is the power of 
interest less at one time than another. To- 
dav, men are .agiced, that, to the truth of the 
proposition “ one and one and one are equal 
to three,” theieisbiit this one exception. Let 
human laws, oi opinion of divine command, 
or any other efficient c.iuse of inteiest, expe- 
iierire an appiopiiate change, there shall be 
no exception at all, oi any number of excep- 
tions And so in legartl to tlie proposition, 
two and two make four, oi any other propo- 
sition of gi annual, mathematics, or physics 

Under the influence of interest, so far is 
what may be toimed the natural incredibility 
of a*fa( t tiom excluding it fiom a place m the 
catalogue of ci edible tacts, and vice versd, 
that Its tendency ma\ he, and seems to be, to 
I piov ide if; with a place in that same catalogue, 
and a place even in the class of urtain tacts 
For, let the expectation of rew'ard be Hnnexed 
to the practice of legaiduig or spi^kuig of 
facts naturally incredible as if they were cer- 
tain, and let this rew’ard be to be obtained 
pure, earned without sacrifice in the shape of 
reputation, or any other shape, what should 
hinder it from being embraced Credo quia 
impos',ihile est, is the often mentioned and 
natural result of the determiii<ition generated, 
and enthusiasm lighted up, by prospects of 
this kind For at what cl caper rate can the 
matter of reward be earned in any shape ’ 
And so of punishment a principle of action, 
the force of which, when applied in adequate 
quantity, is, in its operation, still more cer- 
tain and II resistible 

What the influence may be (beneficial or 
otherwise) of the matter of reward or punish- 
ment so applied, to the interests of morality, 
knowledge, or social harmony, tielongs not 
to the present place. When, of the above- 
mentioned proposition, which does belong to 
the present tfece, the truth is established, the 
inquiry is at an tiid. 
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§ 4 Improbability and impossibility resolvable 

into di.'<con/ormtty to the established course 

of nature. 

An incredible fact, as contradistiiiKui'shed 
from a verbal contradiction (whether iinpro 
bable or impossible be the epithet by winch 
the particular strength of the belief in it', iioi'- 
existence is designated,) owes its incredibi- 
lity to one cause, and to one cause onlj 

This cause admits of a variety ot appcd- 
lations. On the part of the matter ot tact 
deposed to by the allirmativc evidence, dis- 
contormity in', supposed; to the est\bli>hcd 
course* ot nature tiuis may be cvprc'.'od 

• In ordinary language, the phrase would he, 
discoriforimty to some one or more of the ht.rs 
of nature. 

The e\preasi<m hnr of nuhiu' is fi'.;iirati\e. 
metaphoric.d : it is a nu tajdior taken linni the 
use given to the same word A/’c in •lie ca'c ot a 
political law; It IS to that souice. v.onM.(puntlv. 
that we must resort foi an evjilaiiation ot it 

When a political law, tlie expn "ion ot an ai t 
of luinian will, is I'sue.l. that I.iw tiiiaiiaiingtioni 
recognised autliornv and Iml-cd with tin. usual 
saiKtions, — a lorn spondtiit de.'n t of ( oii'miiiitv 
in hiiiiian actions. -m tin <<niiUi( of «ui li nidi- 
vidu.als as are suhitet to tiie law — is the ciisto. 
inarv and inanitvst tonseipieiue and (liuni.in 
.'ttions being events) al iw — a i>oliti<al law -is 
t'lusataU'i. ot conloiniiiy among events. 

In regaid to eviiitsot a jdivsiial nature, the 
grand and constant oh|ect <it vuriosity and in- 
(jiiirv, is that wliuh resjmts the I'niisi : ami on 
a .subicet so initrestnitr, when im n cannot (on.t 
at facts, rather than hast nothni?, tliev aree.ier.r 
to catch at, and content tliilii'elves With, v?uids 
Between tins aiul tliat grouji ot l.iits a (ert.Mii 
eonlorniity is observed: wlitt is tlu cniscofthat 
ronfonnity ? buoines tlun tlie (jiicsfon Cans 
of the contorinitv^ — nom at all’ thefoiitonni v* 
i« itselt nothing; it is nothing but a wonl cv- 
presaive of the state our minds are put into hv 
the contenijilation ot tlio'C taels Tlieie .iri the 
facts: thev do exist, but the i onfonnitv , as tal'i n 
for a f’Ct distinct troin the taets liuiu'clves, l.as 
no existeiiee. 

Like so m.UiV other truths this being no more 
than A cont. ssion of ignor..ii(i‘ — and tl'at invin- 
cible ignoram c — is not satisfactory to the human 
mind. Jsothing but words being on this occasion 
to be hatl — words, tlie eountertcit representa- 
tives of facts — them men .iredeteriinneel to have, 
rather than h.ive notlimg. The contorniitv be- 
ing (like every other taet, real or supposed) sus- 
ceptible of the e’enominatioii of an etfeci, this 
provest^’c existeiiee of a cause: what name, then, 
shall be given to that cause? What name? — 
what word? — tor when men have got words, they 
have got that with which ton thi.s, as on so many 
Jther occasions) they are content to pay them, 
selves. What cause ? — A lair of nature. Here 
are events ; these events are conlomable t^ one 
another : here wehave conformity amongst events 
But, for that sort of thing which is a cause of 
oinformity among events, we have a known name 
Already ; it is a laic. The sort of events, the con- 
formity among which this term hath been hitherto 
employed to d^esignnte, are human actions. The 
sort of events of which we are now looking out 


what seems to be the most apposite and tlm 
clearest designation, of which, in any such 
small number of words, it is susceptible. 

Ftom the course of nature at large, that 
of the ineiital par* of man’s nature requires 
to he distinguished , hence disconformity in a 
phu'.u'nl respect, and diM’unturimty in a p>v* 
rlio/oi/iral re^^lect. 

The lem.iiks which tollovv, will, in the first 
instance, leter more jiarticularly to physical, 
a-, contiadi-'tingui^ied from psychological 
lact*. But they will, toi the iiio?t part, bo 
tound diiidicablc eipially to both 
, As It is onlv fioin evidence, coming under 
oncoi idlici otihedi 'ciiptionsalrcady brought 
to view, tliat any notion whatever concerning 
the (l^ta^dIslR>d course ot natiiic can be de- 
iivcd, and eoiiseijnently any notion concern- 
ing what 1'. contormahle to thatcouise; so 
neither fnun .iny oflici source can any notion 
he deiued ie'[iecting the diseoiitorimty of 
aiiv su|ipt)'ed niattei ot tact to that same 
com 'e 

'J lie evidence thn« cliai.icteiived will, there- 
fore, be composed oi an indeterminate and iri- 
delinite iiiiiltitnde ot matter^ of fact, drawn 
fiorn .ill the evidence ol every description 
ill. If to the mind of the person in question 
(VI/ the jnd/e, ' have li.ippeiied to [irescnt 
tliein-i Ive- iluiing the whole eouise of his 
life, .ind eoini.o'cd (it all such facts as pre- 
M nt thcni'clves to him a- healing the sort of 
lel.iiiun in ipiestion, to the inaWer ot tact in 
(pic't ion 

To iiiodiK’c di'beluf of the cxi?toiice of 
fhe’ii'.ittei ot fact in ({iie-tion, this discon- 
foinnty wiU'f lx* 'iicli a^ i in In? pidginent) to 
leiidci its exi'ti nec in omputiblc with a cer- 
f.im poition, at least, ot those other number- 
less matters ot t.ict, ot Mie existence of which 
lie luis been jicrsuadcd by the indeterminate 
hut ample in.iss ot evidence above indicated. 

When the iinpiob.ibility ( that is, the appa- 
lent, the relative, impiobability) of an alleged 
fact, H sft in the Ixilance against testimony, 
It is still at bottom little more than testimony 
against testimony Ot the f.icts of the exist- 
ence ot which a man is peisuaded, the ktiow- 
ledcc, the pei suasion, it, derived partly from 
Ills own peiceptions, partly trom the alleged 
pciceptions ot otheis But, in the unmeasur- 
able mass ot tacts which (at least in a country 
where civilization is tolerably diffused) the 

for the cause, are not human actions, but natural 
events. Law in this sense must, therefore, have 
something to distinguish it from law in that sense. 
In that sense it is termed late simply, without 
an adjunct: to distinguish this from that, let us 
give tlie word law an adjunct, and say law of 
nature. 

If It were fully understood, that a law of na^ 
ture signifies not an occult cause of conformity 
among facts, but merely the conformity itselt, 
the phrase might be employed in this sense with- 
out danger of confusion. 



84 RATIONALE OP JUDICIAL EVIDENCE. * [Book V. 


most ignonmt man m said to know, the nuai< 
her of those of which his knowledge is de- 
rired from his own immediate perceptions — 
from his own individual experience, is small, 
inoomparison with those, for the knowledge 
or supposed knowledge of which, he stands 
indebted to the experience or supposed ex- 
perience of others 

Concerning individual facts, — so far as 
mere perception, exclusively of inference 
drawn from perception by judgment, is con- 
cerned, — no force of exterior evidence can 
either increase or dimmish the degree of 
persuasion of which such perceptions cannot 
but have been productive But in regard to 
apecio'i of facts, theie is not one, pet haps, 
concerning which the persuasion derived by a 
man from his own experience, would not be 
capable of being ovei borne by allegations of 
contrary experience on the part ot other man 
What makes our confidence so entire as it is 
ill regard to the existence of those species or 
classes of individual facts, the existence of 
which is announced by the phrase which ex- 
hibits as the cause of it this or that law of 
nature, is, — that, so often as it falls in bis 
way to make the trial, a man finds his own 
perceptions in relation to them confirmed by 
the reputed perceptions of all other men 
Without exception. 

§ 5. On the three modes of disconfo) mity to 
the course of nature , — viz 1 Disconfot- 
mityintoto, 2 Disconformity m degiee, 
3. JDisconformity in specie 

It has been seen, that in all cases with- 
out exception, in w'hich any matter of fact is 
supposed by any person to be incredible, the 
ground of the supposition is a supposed dis- 
conformity between b'ns matter ot fadt, and 
what 18 by the person in question considered 
to be the established coutse ot nature 

But this disconformity is of three kinds , 
and corresponding to these thiee kinds of dis- 
conformity are three classes, into which facts 
supposed to be incredible may be divided 

1. Facts disconformable tn toto facts which, 
supposing them true, would be violations of 
some manifest and generally-recognised law 
of nature ' e g a body at the same time in 
two different places 

2. Facts disconformable tn degree, true, 
perhaps, in every day’s experience, in certain 
degrees; false, in the degiee in which, by the 
testimony in question, they are stated as be- 
in^ true : e g 0 , man sixty feet high 

3. Vacts disconformable in specie facts al- 
together different from any which have ever 
Iwen observed, but which, if true, would not 
be violations of any generally-recognised law 
o# nature: e. g. the unicorn 

It is manifest, that in the two last of these 
classes, 'the incredibility of the fact rises only 
to a grei^^r or less degree of improbability, 


not to that of impossibility. The supposed 
facts are not repugnant to the established 
course of nature, they are only not conform- 
able to It * they are facts which are not yet 
known to exist, but which, for aught we 
know, may exist , though, if true, they would 
belong to the class of extraoi dinary facts, and 
therefore require a greater degree of evidence 
to establish then truth, than is necessary m 
the case of a fact exactly lescmbling the events 
which occiii every day * 

Though facts of these two classes can never 
be piopcily said to be impossible, they may 
be impr6bable to a degree little short of prac- 
tical impossibility 

I Facts disconformable in toto . facts re- 
puynant to the course ot nature. 

To give a complete list of tacts impossible 
tn toto, would be to give a complete list of 
those general observations which Lave been, 
or use to bg chaiactenzed bv the appellation 
of laws (physical laws) of natuie 

To give any such complete h-t, will, I sup- 
pose, be universallv recognised as beyond the 
limits of human knowledge, in its present 
state a complete svstem of phvsics might be 
considcied as included in it 

By vvaj of illustration, I will ventuie to 
propose a few articles as a specimen of what 
might be the rontent> of such a list 

Specimen of the laws ot nitiire common to 
all inattei, as fai as bitbeito known — 

1 No two bodies tan be in the same place 
at the same time (cases of penetration and 
inclusion not Utlcepted ) 

2 ‘^No one budj can be in tw'o places at the 
same time 

3 All known bodies are, in pioportion to 
'their qiiai'titiL'S of inattei, aftected by the law 
of giavitation 

4 All bodies aie goveined by the law of 
gravitation, except in so fai as an exception 
to that law is created by an\ of the other 
known causes of motion or lest In other 
W'ords, 

5 For each instant of tune, the place of 
every body, of eveiy paiticle of matter with- 
in the reach of oui observation, is determined 
by the law of gravitation, modified by the 
other known piimum mobiles, or causes of 
motion and icst These seem to be as fol- 
lows — 

1 The centrifugal foice. 

2 The force of cohesion — the attraction 
obsei ved to take place amongst the homoge- 
neous pai ts of the same whole 

3 The force of chemical attraction; to 
which, perhaps, may be to be added repulsion. 
The' atti action (and repulsion) observed to 

* It will be attempted to be shown in a subse- 
quent note, that even what Mr. Bentham calls 
impossibilities tn toto^ are in reality nothing 
more than facts in a high degree improbable.-- 
Editor. 
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take place amongst the contiguous heteroge- 
neous parts of the same whole. 

4. The force of repuLion or elasticity, given 
to the particles of other matter by caloric, 
when, being united with them, it forms a gas. 

5. The force of expansion and contraction 
(repulsion and re -attraction i [noduced In 
the addition and subti action of caloric to and 
from other bodies in the states ot sohditj and 
liquidity. 

() The force of electiical and gaUanic at- 
traction and lepul'ioii 

7. The force ot magnetic attraction and 

repulsion, ^ 

8. The force of rftusciilar motion put in 
action by the will 

0 The force of inu'.cular motion put in 
action by the vital power, in the ca'-e of the 
involuiitaiy motions that take in li\ing ani- 
mals. 

10. The force of muscular niotipn put in ac- 
tion in the w.i\ ot animal gaUaiiNiii. 

11 'I'he force ot Ncect.itioii 

Of these toices (''Ctfing a-ido tin' centri- 
fugal foice, the cM-teiicc ot winch n i.itlicr 
matter ot interence than ob-cn.ition i tlic iii- 
tlue'ice of gra\it} is so much nioie exten-ive 
and poweiiul than the le-.t, that the obser- 
vation e\pic''si\e ot Its existence set'ms en- 
titled to be distingui'hed by tlie ap[iellation 
of the general or uiiivei- il l.iw ot natuie, a[)- 
plicable to all liodie^ ot winch we have an\ 
sort of cognizance while the othci laws of 
nature, as aho\e biought to Mew, ma\ be 
con>.ideied as c<tn'tituting so «i,in\ exee^itive 
clauses, with letenmce to that general law'. 
In mo-t ot these iii'.tance-, the force is not 
peiceptible but in the case where the distance 
betwven the pai tielcs conceined is gxtrenielv* 
small and accoidinglt , in few, it any, can it 
be cleailv peiceived to have place bejond the 
limits ot the planet which we occup\ * 

* Gravity, the species of attraction common 
to all percejHible matter, constitutes, as it were, 
the general law of nature: attractions inferior in 
force, or limited in extent — attraction of cohesion, 
of magnetism, of electricity, of galvanism, wnth 
the multitudinous system of chemical attractions, 
— constitute, as it were, so many exceptions to 
that general law of nature, Tlie relation of a 
prodigy, will, if false, be traceable into the re- 
lation, the allegation, of a violation of some one 
or more of the known laws of nature. In most, 
if not all, the relations of this kind that have 
been current, so gross has been the deceit, that 
the law, or among the laws, stated as having 
been violated (t. c. superseded on that occasion 
by some being distinct from and paramount to 
the universe,) has been the general, the univer- 
sal, law — the law of gravity itself. The q^her | 
particular law's not having been in any degree 
known, at any period when relations of this sort 
obtain^ generakcredit among the superior and 
most enlightened classes, instances ot any pre- 
tended violation of these more particular laws 
are scarce discerniblet An instance of a needle 
of pure iron of a certain weight disobeying the 


Taking this, for argument’s sake, as a com- 
plete list of primum mobiles (and I am in- 
clined to think it w'ould not be found to be 
very fai from a complete one,) any motion 
which, being in a direction opposite to that 
of the attraction of gravitation, should not be 
lefcrable to an\ one of those particular causes 
of motion, may be pronounced impossible • 
the existence ot any such motion on any giver 
body upon or iicai any pait of the earth’s sur 
face, for and during any given space of time 
an iiiipO'.'.ihle fict. 

A paiticulai example may beie help to 
(jxplain the lutuieand probative toice of im- 
— {)h\sical impossibility, and that 
im|>ossihility in toto — as adduced in the eba- 
raefer ot an evidential} tact disprobativ'e of 
the siippo-cd fact, siip|io-.iiig the existence of 
it aveiied 1)} diiect testimony. 

In one or nioie of the many hooks formerly 
cuiiciit on the subject ot witchcraft and ap- 
I paritioiiH, I iL'inemhcr reading the following, 
stated as a fict. In a loom somewhat lofty, 
not h} anv muscular exeitions either of his 
ow n oi ot . 111 } othei person, othei peisons being 
lioweviT at the same time in the same room, 
a man liiid- liimsclt gradually laiscd up to the 
heiirht ot the ceiling, and let down again ; his 
1 ) 0 ( 1 } all the time not being in contact with 
ail} other, exce[)t those of which his apparel 
was ('oiiiposed 

This I would vcntuie to give as a speci- 
men of a sort of fa<‘t piactically speaking im- 
possible, viz such an one as I could not be 
per-uaded ot the tiuth ot, not only upon the 
tcsfimoii} of ail} one single witness, but upon 
the testimoii} ot.in} number ot witnesses that 
ever lound their aggregate testimony contra- 
dicted by other witnesses in any court of jus- 
tice. The supiMjsed fa#t iiiqiossible ? — why 
niipossihlc •’ Because it is in repugnance to 
the law ot giavity, and not in conformity to 
. 111 } ot those particiilai laws which operate as 
s() many excejitions to that general law. Be 
It so it cannot be biought under an} of these 
particiihii laws But, supfiosing these to be 
the onl} paitu'ulai laws, or sav causes of mo- 
tion, as }efe know'll, — can }ou take it upon 
you to pioiiouiice it impossible there should 
be .iiiy othei s?' The steam-engine, as a source 
ot power, is but a centiii'} and a half old: the 

magnet, or of a needle of pure gold of a certain 
weight'' obeying it, w'ould be in not less palpa- 
ble repugnance to a known law of nature, than 
the assent of an insulated and naked man into 
the region of the sky would be. But while the 
magnet or its characteristic properties remained 
unknown, false stories about magnets could not 
be broached. 

* 1 say of a certain weight ; for of late a notion 
has been advanced, and, for aught I can say to 
the contrary, proved, that most if not all bodies 
may be seen to pay obedience to the magnet; 
when reduced to a certain minute quantity. 
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know1i>^lftt 9f electricity, as to the great bulk 
of it* effects, not ao much as a century gaU 
tanlsm, but of yesterday — till the otlier day 
there were but six primary planets moving 
round our sun , now there are eleven Are 
new pritnum mobiles less possible than new 
planets ? 

I answer — As to the discovery of new 
causes of action — Criuses appaiently distinct 
Urom, and not referable to, any of those abov e 
enuroerateu — 1 am not disposed to regard it 
as 111 any degree improb ible Yet, as to any 
causes adequate to the production of any such 
effect as the effect in question, — in the dis^ 
covenes just spoken of there is not anything 
tliat would prevent me from rogirding it as 
being, in tlie sense above determined, piacti- 
cally impossible Why ? Because it ajipears 
to me piactically impossible, that, after so 
long a course of physical oxperionce and ex- 
periment, any pnmum mobile, of a foice ade- 
quate to the production of an clfect ot such 
magnitude, can have lemained undetected 
As to the power of steam, the apfilication ot 
It to any useful purpose is not so old as a 
century and a halt , but the existence of it 
as a source of motion could never b iv'e been 
altogether a secret to any one who ever boiled 
a pot with a cover to it * 

* It may, perhaps, be doubted, whether, until 
our knowledge shall have attained a perfection 
far beyond what it has attained, or is ever likely 
to attain, such an attribute as impossibility m 
toto^ can, in the sense in which 31 r. Bentnam 
uses the words, be predicated of any conceivable 
phenomenon whatever 

3J|r. Bentham has given a list (whether com- 
plete or incomplete is of no consequence for the 
present purpose) of the various forces by which 
gravitation is known to be, under certain urcum- 
stances, counteraited Cand assuming this list to 
be complete, he proceeds to infer, that “ any 
inotion which, being in a direction opposite to 
that of the attraction of gravitation, should not be 
referable to any one or those particular causes 
of motion, may be pronounced impossible ” and 
for practical purposes, no doubt it may ; but if 
metaphysical accuracy be sought for, I doubt 
whether even in this case the impossibility in ques- 
tion be any thing more than a very high degree of 
improbability. For, 

- Is#, Suppose the catalogue of all the known 
forces which may operate to the production of 
motion (or, as 31 r. Bentham calls them, the pri- 
mum mobiles,) to be at present complete does 
it follow that It wiU always remain so? Is it 
possible to set limits to the discoveries which 
mankind are capable of making in the physi- 
cal sciences Are we justified in affirming that 
#e am acquainted with all the moving forces 
Sfthich; exist in nature’ Before the discovery (for 
iwtance) of galvanism, it will be allowed, we 
sfiKiuld not have been justified in making any 
(uefa assertion. In what respect are circumstances 
ehanfied since that time, except that we are now 
sMtinlnted with one force more than we were be- 
^1^ By what infallible mark are we to deter- 
mine whnn wo have come to the knowledge of all 
the of matter ? 


II Facts disconformable in degree 
Of facts impossible in degree (meaning al> 

3Ir, Bentham himself acknowledges that the 
discovery of new moving forces is not impossible; 
but the discovery of new forces, adequate to the 
production of such an effect as that of raising a 
heavy body from the floor to the ceiling of a room 
without any perceptible cause, he does consider 
impossible , because (says he) had aiw force, ade- 
quate to the production of such an effect, been m 
existence, it must have been observed long ago.* 
No doubt, the improbability of the existence of 
any such force, increases in proportion to the 
magnitu^ of the efitet, but it may be permitted 
.to doiibtwhether it ever becomes an impossibi- 
lity Had our grandfatliels been told, that there 
existed a force in nature, which was capable of 
setting gold, silver, and almost all the other 
metals on fiiL, and causing them to burn with a 
bright liluc, green, orpurjile flame — of convert- 
ing the e irths into bright metallic substances by 
the extrication of a particular kind of air, Ac &c. 
— they sun Ij, might have s ud, with fully as much 
justice as we can at jirtsent, that if any cause had 
existed in n iture, adecjiiate to the production of 
such remarkable effects, they could not have failed 
to have been aware of it before 

2c////, bupjiosc It certain that all the great mo« 
ving fortes, to one or more of which all the phe- 
nomena ot the universe must be referable, were 
known tons, — we sliould not, to any practical 
purpose, be farther advanced than before. We 
niiglit indeed, in a general way, be assured of 
the Jnqiossibility of every phenomenon not re- 
ferable to some one or moie of these forces as its 
cause but that any </u'en alleged phenomenon is 
in this predicament, is more than we could pos- 
sibly be assured of — until we knew not only all 
the moving ft)r<.?s which exist, but all the ],)os- 
sibles irieties ot the operation of all those forces, 
and all the forms ancl shapes under which it is 
possible tor them to manifest themselves — until, 
in short, we knew all which it is possible to know 
•of the unij eise How can I be sure that a given 
phenomenon which li„s no perceptilile cause, is 
not the effect ot electricity, unless I knew wlnt 
all the effects of electricity are ’ Aqd so of all 
the other laws of nature As, however, it is very 
iniprol able th it we ever shall know all the laws 
of n Iture in all their different combinations and 
manifestations, and as, moreover, it is difficult to 
sec how, even it we did know them all, we could 
ever be certain that we did so, it seems that we 
never can pronounce, with perfect certainty, ot 
any conceivable event, that it is impossible. See 
even Mr. Bentham himself, tn/ra, section 9, ad 
Jinem 

Although, however, it could not be pronounced, 
of the story told by 31 r Bentham, that the event 
which it relates is impossible, thus much may 
with safety be pronounced, that, if it did hap- 
pen, It was not produced liy witchcraft. I can 
conceive the existence of sufficient evidence to 
convince me of tiie occurrence of the event, im- 

■ jin this instance, 31r. Bentham really breaks 
down the distinction between his impossibility in 
toto^ and impossibility tn degree. Clauses may 
exist (says he) which are not get known to us, 
adequate to the production of some effect ; but 
not adetuiate to the production of so great ah 
effect. Ir so. however, this imporaible fact Is im- 
possible ui degree only, and not in toio. 
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ways by impossible, such as would generally 
be accounted so,) the exemplifications that 
might be given are innumerable. The^e con- 
sist in deviritions from the oi dinary quanti- 
ties: deviations extending to such a degree, 
as on that account to bo regarded as incre- 
dible. 

Let us take those ^^hleh regard the man- 
ner of being of the human species — 

1. Extent ot hum.m stature 
‘2. Quantity of human torce. 

3. Duration ot liuinan lite 

4. Duiation ot lite w+thout too^l 

5. Time of irest^tinn - 

f) Number of children at a birth. 

Vaiious are the gioiinds on winch tacts 
haMiig, like the abo\c, the human s|n-(Mes for 
their subicet, [ire-cnt a cLum to pieteience. 
Being moio intercsiine than an\ otlicis, they 
aie moie o|tcn to ob'cnatiou, and moii' likcl) 
to attract it and thc\ aic wont, •on a \aiiety 
of o(“ca&ions, some ot them mou' than others, 
to come in (juestion on indici.il occ.i-ions in 
particular, tunc ot gcsf.itioi', and duration ot 
lite without tood . hut most ot .ill the foiinci, 1 


tions at both sides , viz. extent of stature, 
and time of gestation. In the other cases 
there is no room for deviation but on the side 
ot increase * the minimum being in the ordi- 
narj cour«e of nature. 

In relation to facts ob]ected to as incre- 
dible in consideration of tlie magnitude of the 
Jn/rec in wdueh they <le\iate from the oidi- 
naiy course of nature, erroneous judgment 
on the part ot the jiidire sterns rather more 
to be apprehended in dii-.ifiirmance of the 
supposcii incredible facts, than in affirmance. 
\\ hj ■' Because, in most instances of facts, 
*lie cH'dibilif > of which is liable to come in 
que-tioii in judicature, the jiidgt (especially 
siippositig him a man of a mind cultivated 
111 a dcgice at all appro.iching to what befits 
i a man in such a situation) will naturally be 
I moic oi less apprized wliat is the ordinary 
course ot nature • but, of the known devia- 
tion ot the degrees of deviation known by 

men pos.,c'<M*d ot appropriate information in 
I the line in question — it may W'cll happen to 
him to he very impel fcctly, if at all, ajtjirized. 
It, then, without having recourse to scientific 


legitimacj or illcgitim.icy depcmluiL'’ upon if 1 


Ut the si\ ex.imp 


t.ikcii loi the 


puiposeof illiisti.itioii, two admit of dcvia- 


probable though it be — [ laiiiiot (.oiicer.c the 
existence ot am evulmce wliuh could coiivim e 
me that witchcraft V as the c.uisc* of It Tlu leison 
IS this. .Suppose the t.ict proved, the question re- 
mains, — Is it referable to witchcraft, or to some 
natur.il cause ? — Ot extraordAai j events, pro- 
duced liy natural causes, nuinv have come within 
niy experience: of events piodiucd hv witchcraft, 
none whatever. That evii.ioulm.irv events from 
natur.il causes have ficipieiitlv oemntd, there i^ 
abundant cvideiKc* while thcie c.ufliot, m the 
n.iture ot things, he anv evidence tli.it any event 
has ever been oci asioned liy witilur.ift. Tlieic 
m.iy be evidence that a r.irtuul.ir event has am- | 
formly followed tlie will ot a narticuLir person i 
supposed to be a witch; but that the sujqiosid ' 
W’ltch brought about the given effect, not liv | 
av tiling herself of tlu l.iws ot nature, but through | 
the agency of an c” il spirit, counteracting those j 

laws, this can never be more than an inference* ; 

It is not in the n.iture of things that any jieisoii j 
should have pc*rson.il knowledge to that eflect; , 
unless he has that jierfect aiqu uiitante witli all 
the laws of nature, which alone tan enable him 
o affirm with certaintv that the given effect did 
not arise from any ot those laws. What alleged 
witch, or magician, was ever suspected of jiro- 
ducing more extraordinary efiects than are daily 
pioduced by natural means, m our own times, by 
jugglers 9 Omniscience alone, if witchcraft were 
possible, could enable any one not in the secret, 
to distinguish it from jugglery. It is no wonder, 
then, that no evidence can proi'e witchcraft* since 
there never can he any evidence of it, good or 
bad, trustworthy or the reverse. All the evidence 
that has ever been adduced of witchcraft is, — tes- 
timony, in the first place, to an extraordinary 
event; and, in the next place, to somebody’s opt- 
nUm that this event was supernatural; but to no> 
thing else whatever.~£ift7or. 


evidence* ( viz to such as applies in particular 
to the of fact in ipiestion, ) he takes 

upon him to decide in di-affiimunce of the 
l.ict. Cl I or on Ills pait mn\ be but too iiatu- 
lallv tlu* consequence* 

Take, lot iiistam e, the question, — Of what 
length ol tiiiii* p.issed without food, the pa- 
tient sniviviitg. 111 , 1 } the existence be regarded 
as Cl edible ' 

Anno IT'j'l, at tlu* Old B.iiley, London, 
Eliz.ibetli ('.inning was (*()nvicted of perjury. 
Ot till* mcnd.icit} of hei testimony, the whole 
cvulciici* taken togethei, 1 have not the small- 
est dojiht But one pjirt of it consisted in an 
atlii Illation on her pait^f her having passed a 
cci tain length ot tune almost without food. In 
the couis(* ot the liistor} of that cause, several 
pel soils, it apjiears, icgarded the extraordina- 
nness of tin-, supposed tact as sufficient to 
render it ineredihle. This judgment I should 
not evpeet to find confirmed by the opinion 
of well-intormcd scientific witnesses. Why? 
Bee.iusc at diifeient times I remember read- 
ing dilfeieiit aeeoiints of the protraction of 
aniiiKil, and in particular human life, without 
food, for much gi eater lengths of tune — ac- 
counts that did not .ippoiir on the face of them 
to present any suspicious eiieunistances 

In the list of cases above exhibited, theie 
aie few (^if an}) in which it might not happen, 
III one way or other, to come into que 5 tion 
m the course of judicature : and this without 
having recourse to wagers, by means of which, 
if legalized, there is no .sort of fact whaterer 
that may not be made to call for the decision 
of a judge. 

1. Duration of life. Titiusis nominee in a 
life-annuity, or sends to put in a claim of pro- 
! peity in a distant country. The age of Titiu* 
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18 170, 160, 150. Parr is said to have passed 
his isut year, Jenkyns his 169th But the 
judge either has never heaid of the reputed 
age of Jenkyns or of Parr, or disbelieves it 
In some peiiodical print an artiide appeared 
some years ac^o, stating as still in exiatence a 
who had passed the age of 180 

2. Duration of the tmie of gestation This 
is a question of no very unfieqiient occiii- 
rence, aifri (in respect of the legitiniae\ of 
ebtldren, and the honour ot parents) of the 
utmost practical nnpoi tance 'Fhei e at e well- 
attested instances of women who'-e pregnancy 
has continued ten, eleven, ot even tweliiC 
months ki the case of a pregnancy pio- 
tracted for the teim of ten months, a rash 
judge, too decided to suffer the evhihition of 
scientific evidence on this point, might do a 
cruel injustice 

3. Numbei of children atahnth Of tbiee 
children born at the same time, of the same 
mother, the existence (suppose) has been put 
out of doubt by other evidence Comes an- 
other pel son, claiming pi opei ty on the gi uund 
of succession, and says, “ My mother had four 
children at a birth, and I am one of them ’ 
** Four at a biithl” says the judge “ that I 
never can believe , three I can believe, tor I 
have known instances of it I will not hear 
youi evidence ’’ Five at a birth I lemcmbei 
leading of in newspapers, with individualiza- 
tion ot names, time'', and places 

4. Number of children boiii of one woman 
The like precipitation is cap.ible of taking 
place in this case as in the last pi (.ceding one 
Between thirty and foi ty, I am clear thUit I 
have read of 

5. Duration of fecundity in women De- 
livery some yeais aftei seventy, I think I 
have read of An esMiie is claimed on behalf 
of a child, whose mother, it is alleged and 
confessed, when she was deliveied of him, 
was turned of sixty “ No,” says oiii rash 
judge , “ the fact is impossible it is needless 
to hear evidence ” 

But such rashness — such irrational tefusal 
to hear evidence — is it to be supposed ’ — 
Alas I the rashness heie supposed as credible 
on the part of this or that individual judge, 
is nothing in comparison to the rashness which 
continues to be exemplified to this day, in the 
most enlightened countries, by the whole fra- 
ternity of judges 

In regard to facts devious in degree, it is 
impossible to fix upon any point of the scale, 
aa being the point which separates the incre- 
dible degree from the credible At a large 
dietance above the ordinary or mean level, 
t0 4 person determined to take the distance 
large enough, there will commonly be no dif- 
ficultjr. But begin with the most devious 
degree Allowed to have been exemplified, — 
propose the next degree, and then the next , 
aearcse (my inen that will not find himself per- 


plexed, and even m an inextr cable degree, to 
sav at what degree credibility ends, mcredi« 
bility begins — 1, Stature A man a hundred 
feet high, incredible But nine feet P In 
London, nominal nine feet has been exhi- 
bited to make allowance for exaggeration, 
say eight feet But, eight feet being certain, 
shall eight feet and an inch be incredible’ 
The credibility of eight feet and an inch being 
admitted, add an inch more, and so on with- 
out end — 2 Foice No man living who is 
capable of lifting upon his shoulders a fat and 
full-grow n ox ot 4he largest breed , few men 
who wcfiild not have been able to dciil in that 
same way by that suiie animal when just 
boin Take any man, and piopose it to him, 
or to any one else, to sav, at whiit age of the 
animal, oi at what precise weight in pounds 
and oum es, the man’s powei of lifting him 
vv'ill cease — 3 Fecundity at a birth, or total 
Accoidmg*to the legend, in consequence of 
the impiecation of a beggar woman, the Coun- 
tess ot Desmond had as many cliildi on as thei e 
aie days in a year whetliei at one or more 
birth'', I cannot take ii|»oii me to lecollect 
A deliveiv of five at a biith has been men- 
tioned, with all the circumstances, within 
these few years, in the English journals 
Taking this number for certain, will six be 
inciedible’ Thus we get on, one by one, till 
we come to the Countess of Desmond’s num- 
bei only, the moie there are of them, the 
smallei they must be 

A tieati-'C on the deviations from the or- 
dinary coui'-e A natuie ha'« been spoken of as 
a neces'iaiy part ot an enc\clopedicul system, 
by Bacon In the synojitical table prefixed 
to the first Flench Encyclopedia, the men- 
•tion of i(( has been levived by D’Aleinbeit. 
Ot a tieatise on this subject, the fundamen- 
tal part would consist of a statement of the 
alleged facts In regaid to such f.itts as aie 
more paiticulaily apt to come in question in 
a court of judicature — such, above all, on 
the belief or disbelief of which (as m some 
of the above examples) the propcity and ho- 
nour of families may depend, — might it not 
be of use that aiiangements should be taken 
by governments foi their-authentication and 
legistration’ At present, the credit of facts 
of this description rests, in general, on no 
firmer foundation, than that of a paragraph 
in this or that periodical publication. And 
who can say but that it may sometimes hap- 
pen that a false fact of this desciiption shall 
have been inserted, in the view of its being, 
on an individual occasion, employed in evi- 
deneje ? In the chai acter of the best and only 
evidence which the nature of the case admits 
of, the paragiaph may or mas 'vot Je listened 
to by the judge. But, — taouga it should 
not be admitted in a direct way, — in an in- 
direct and circuitous way it may, neverthe- 
less, operate in the character of evidence. 
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The judge will, at an> late, not refuse to 
hear scientific evidence but the opinion of 
the witness is drawn (for from what better 
source can it be Tlrawn ’") from this or that 
paiagiaph, which lie ha-s read in a newspaper, 
with or without the facultj of recollecting 
the souicc fioni whence In* took it 

III Fact- discontoini.ihle in s;«co. 

When, on a snrvev ot the catalogue ot in- 
credible, or su[)poscd incrediblt, tact', we 
come to the class <it those which, it incie- 
difile, are so on this giouinf, and whon, ,ic- 
cordingly, on this i:roui»l, wc si t about the 
task of drawing the line bet wccn tlie eudibli* 
and the iin i edible, — we find ouisehes on an 
ocean w’lthout a coiiipas', and that ocean 
without bounds, B\ what con-nh'iation can 
any bounds be set to the niodilications of 
niattci •' — to the niodilicatioiis that nia\ have 
luen exemplified in this phu e, in that place, 
oi in an\ plai e ? Take .in\ one^if tin* 'pecu*' 
of men, spidveii of a- exi'ting, bj Pliny oi 
Mandet ille,— w ho sliall -.u but th.it, in some 
place or other, at soiih* lime oi otliei, tli.it 
-peciesina} have i xi-.red - — whosb.dl s.u th.it 
in no place wh.ite\ei, .it no time whateiei, 
the existence of siieli s[ieci,., would beofhei 
than absolutelj inei edible •' 

B\ anatomists, some ot them, if examined, 
might pi'th.ips be found to iiuolve jilijsiolo- 
gical iiieomp.ifdub(ies , but 'ueh incomp.iti- 
bilities will not be unapt to be too hastil) as- 
biinied. Angels aie painted b\ addimr goose’s 
wings — de\ilsb\ adding b.it’s wmas — to an 
ordinal il) -shaped human Ix^li. Judgiygfiom 
birds, an anatomist nri\ pronounce the use of 
such an append.ige inc.nnp.itible with such a 
shape. Yes suppo-ing no greatei nuantitj 
of iiiusculai for<*e c.ip.dde of belli;# exeited t>\ 
a given iiuantitv ot ni.itter than what is ex- 
cited b\ men or birds but wl .it will he sa\ 
of fleas ■' 

At this moment I h.ue beloio me a copj 
ot the book known to antnpi'iries In the 
name of the “ Nuicmberg Chronicle ” This 
woik contains, in a folio volume in the Latin 
langu.ige, the histoi j and geography at the 
known world, piinted in that cit\ in the \eais 
I4J)2 and exhibited at the same time 

to the coiporeal tis well as to the ment<il 
e\e, by a multitudinous senes ot giaphical 
representations, taken tiom wooden plates. 
Amongst these aie cuts ot twenty-one de- 
vious species of men, or as we should say, 
monstrosities, from Pliny and other authors * 
Some ot them appear to involve incompa- 
tibilities of the anatomical kind, as above. 
Others haveactually been exemplified.*- some 
nearly, svme ever strictly; the cy clops eye; 
the borne, the redundant arms and hands. In 
these in«tarces, however, the exemplification 
has not been known to extend beyond the 


* Fol. 12. 


individual. But species, are they anything 
but individuals multiplied? In the case ot 
the porcupine man, the deviation would na- 
tuially at fiist be thought confined to the in- 
dividual, but it w’as tound to extend to the 
race 

Gulliver, u[)oii his return from Lilhput, 
consigned, .is he tellu us, to Greenwich Paik 
some ot the neat bulls and cows of that coun- 
tiy Till lie rc.id on to the account of this 
souicc of pci ni.iiieiit real evidence, w'hich con- 
verted Ills doiilits into belief, I forget what 
bishop, mentioned h\ Swift and others, was 
)iiidiiC(.d to leirard the whole history as a fable 
At the Level i.iii Museum, tull-grown neat 
c.ittlc, much .ihont tliat size, vveie to he seen 
111 glass ca-os 

Among the Xmeniberg-Chromcle men, are 
to be sctn tlie ei.iiics, with their classical 
enemies the pigmie-, tin* prototypes ot the 
Lilli|nilians Is not the incrcdihiUty of the 
Lilliputians Iisvi'iifd, more or less,, by the 
I.eviii.iii hiiir.iloes ? Ihe tilntne iiici edibi- 
lity, I think, beyond dispute, 'file relative 
iiicrcdihility , that is, oiii propensity to re- 
paid tin existence of such a lace in that 
light. Hut the absolute incredibility, the 
impossibility . — how can that he affected by 
the analogy in question, oi any other** — the 
absolute* in(*redihility , supposing any deter- 
iiiimite idea to he eap.ible of being found, to 
.imiex to the expiession, a discovery which, 
to my view*, does not, I must confess, pre** 
sent it«elf as e.isy to make 

The tact being given, — the incredibility 
(!? it — the relative incredibility, is lessened 
l)y lemoteiiess in lespect ot place. The pro- 
pensity to disbelieve is, certainly. By what 
c.iuse ■' The im!igin€ition w'ould probably be 
toiiiid to belli a I’oiisflcrahle part in the pro- 
dm-tion ot the effeet ; hut neither is reason 
without her share. The inoie i emote the 
(ouiitry, the less explored. Had races of 
Cyclops, ot homed men, of many-handed 
men, ot jugmies, existed in England, could, 
they have tliiis long lemained undiscovered? 
.'so t.ir as this consideration operates, the re- 
lative iiiei edibility of these and other devious 
vaiietics ot the human species would evi- 
dently be much less in the interior of New 
Holland, than in Old England. 

Antecedently to the importation of the kan- 
garoo, and the two species of ornithorynrhi, 
suppose a paragraph in a newspaper, speaking 
of an animal of any one of those descriptions 
as tound m a wood in England : — the first 
propensity would have been, to regard the 
statement as fabulous or incorrect, the next, 
to take for granted that the animal had been 
imported from some distant country, and had 
by accident got loose. 

Fi oin remoteness in point of place, analogy 
conducts U8 naturally to remoteness in point 
of time. On this ground, imagination and 
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reason act in opposite directions . the imagi- 
natioD» to diminish the incredibility (meaning 
alwa^ the relative) — reason, to increase it 
In time as in place, as the scene grows 
more and more remote, to the mind’s eye it 
is more and more obscure. Ghosts, devils, 
vampires, hobgoblins of a^ sorts, may e\ist in 
dirkness; in the light, we see cleaily there 
are no such things 

Reason does not in this case dimmish the 
incredibility, as in the former When the 
first impulse given by the imagination is re- 
nted, it seems difbcult to say why, in the 
case of an alleged fact devious in specte, the 
incredibility of it should be lessened by this 
cause As far back as history, supported by 
sources of permanent real evidence (skele- 
tons, statues, sculptured portraits, drawings, 
pictures, or human woiks,) goes, can any 
material difference be found between our 
predecessors and ourselves ’ 

On the othei hand, so fai as the incredi- 
bility of any devious fact depends upon the 
causes of untrusf worthiness, the inciea'.e 
which It receives from remoteness in point 
of tune IS abundantly notoiioiis In the 
track of experience and < ivilization, the fni- 
ther back we go, the gi eater the proportion 
of incorrectness as well as mendacit), the 
greater the ratio of fable to history, till at 
last It 18 all pure fable In distant times, his- 
tones melt at last into fables, as, in distant 
plains, hills do into clouds It is with the 
infancy of the species, as with the infancy of 
the individual dicains miv themselves with 
realities. 

In effect, i emote tme<i are vutually present 
to us in remote places The different gene- 
ratimis of mankind, at their diffeient st^iges 
of Civilization, are at bnce present to our 
eyes. We may view our ancestois m our an- 
tipodes. In Japan, sorcereis aie still seen 
riding in the clouds In Negiolaiui, witch- 
craft IS even now the most coimuon of aU 
crimes. Half a century is scaice past sime 
Hungary has been cleared of vampires 

Yet, even in time as in place, experience 
forbids our regarding the present as cast in 
exactly the same mould with the remote It 
New Holland has presented us with its kan- 
garoos and ornithorynchi, Cuvier and others 
have presented us with then parallels in th' 
extinct inhabitants of an antediluviai world, 

‘ In this line of investigation, as in oraeis, 
ercors concerning past times might, in a prac- 
fleal^ work like the present, pass unnoticcMl, 
|f the appbcation of them confined itself to 
The misfortune is, that, when 
fiuslstt mischievous as well as fabulous, have, 
midcr fiivoar of the clouds of the moi ning, 
been pidntbd in past times, they are apt to 
be trWiM^SEmted into present, there to take 
root, and yield a poisonous increase. If Black- 
itoae reRiiera part of his credence (for it is 


but a part) to modern witches, it is because 
they are not old enough. A few years inoie 
over their head, and then his iaith in them 
becomes entire. A little while, and the ima- 
gination of some successor or pupil of the 
departed sage may beget upon the ghost of 
the w'ltch of Endor a succession of modern 
w'ltchcs, and then comes the reign of teiror 
ag'un, if not ot blood foi* the conspicuous 
sufferings that have been produced by witch- 
craft at the toot ot the fatal tree, or in the 
watci, 01 in the fire, ate as nothing in com- 
parison wijh the hoiVois which it has planted 
lu the pillow, and in the ghair which, but for 
them, would have been an ea^y one IIow 
much better diiectcd has been the zeal of 
those enlightened divines, who, to conquer 
peace for tlesh and blood (^i eflei ting that the 
ac< ident ot being bound up with history does 
not give tiiith to tables,) have made war upon 
the soioeiess<ind devoted to annihilation that 
queen of tenuis Has not Farinui, in the same 
generous view', converted demoniacs into mad- 
men and did not Pnestley, to the same end, 
and in a '?ense peeuliai to himself, wiestle 
with the piincc of daikiiess ’ 

Natnie ln^lke^ her mock of those systems 
of taitus, which human industry presents as 
leading-strings to human weakness In so 
fai as dilfeience i» ypecee 1 h (uiistituted by 
diireieiue in piopoition, which is as much as 
to say dilFerence in deqree, this latter division 
of devious facts must be contes-ed to coincide 
with the former The existence ot p gmies 
and Liljiputians luting incitdible, is it so in 
the th.iraiter of a tat t devious in specie, or 
devious onlv in degiee-* Dwaits are devious 
in dtgiee only, and without difficulty by ■' 
llt^eaiise, thi rate being the same, the diffei- 
rence is, m the botann al sense, only a variety. 
13ut dwarfs, it is believed, may be found, not 
above tour times the height ot Lilliputians, 
and much loss supenoi in height to pigmies 
than inferior to oidinary men 

At the worst, ipipeitect older is better 
than total chaos Amidst so thick a dark- 
ness, the taintcst light is not altogether with- 
out its Use 

rimarks hy the Editor 

After an attentive consideration of the cha- 
racters by which Mr Bentham endeavouis to 
distinguish his three classes from one another, 
the leader will probably join with me in re- 
ducing these three classes to two; — viz. 1. 
Facts repugnant to the course of nature so far 
as known to us , and 2 Facts merely deviating 
from itr or (to express the same^meaning in 
more precise language) 1 Facts conttary to 
experience , 2 Facts not conformable to ex- 
perience. 

The discovery of a new species of animal, 
presents a specimen of a fact not confonnable 
to experience. 'i'Ue discovery '^weie such a 
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thing possible) of an animal belonjring to any universally followed by another phenomenon 
of the already known species, but unsuscep- (the fall of the stone,) is found, in the case 
tible of death or decay, would be a fact con- in question, not to be so followed. Here, 
:ran/ to experience. * then, is a fact contrary to experience. 

Thisdistinction was pointed out by Hume,* The error, then (as it appears to me,) of 
but, having pointed it out, he knew not how Hume, did not consist in making the distine- 
to apply it • and the ini'-a[»plicati(m which it tion between fact^ contrary, and facts not 
seemed' to me that he had made ot It, led me conformable, to experience; it consisted m 
at tiist si^'ht to ilna^ine that theie was no imatrimmr, that, although eients not conform- 
foundation tor the di'«tinction itselt. Having, able to experience ma\ propeily be believed, 
however, hv further reflection, s.itisticd nu- iweiiTs contiaiy to c\ pci lence cannot. That 
self of its reaht}, I will attempt, if possible, an event is not ht to be credited which sup- 
to m.ike my coliceptioii •ot it int^hgihle to I [lO'-cs the iioii-uiiuer-alitv ot a sequence pre- 
*he reader ' . • ? \iousl\ eoiisidiTed to he universal, is so far 


a 11 that onr uses t»‘ll Us ot the uni\er««‘, 
eoii'i''ts ot certain too/o /o/, with tluir s/-. 
(jntntU'i. The-e stMjiienee", that is to si\, tlie 
ditTereiit orih'isiii whi< li ditlVitait plieiiomena 
succeed one anotluT, havi* been lii-coveied to 
b(‘ iiivaii.iblc it thev were not -o — it, tor 
example, that tood, the rt'cepfioii of wind 
into the stomaeb was ve'teid.u lollo \id h\ 

health, cheei tuhicss, ,md stieii^lli, wiac, it 

t iken to-day, 'succeeded In wi akncss^ disi .i>e. 
and death— the human lacc, it is eiideiif, 
would h.ivi* long agti hecome extinct 'I'hcst* 
sefjuoiices, then, which aic oh-eivcil to rcciii 
( onstantlv, coinposi- what is teiincd tin' e/rA ; 
of naf tire • and aiiv one sueh sefpieiice is, 1»\ 

1 at her an inajiptopi late iiii t.iplioi , stj led a A/.t 
ot iiatuie. 

hen a new discover) is made in the n.i* 
tural woild, it mav In* eitht i hv the di'iup- 
tion ot an old seipu'iict', or hv the discovci v 
of a new one. It mav lie dw'ovcied, that the 
phenomenon A, whudi vvas imagiiied to he in 
all eases tollovved b) the jihcnomcnoii H, is, 
in certain cases, not tollovved hv it , oi it iii.iv 
be discovered that the plu’iioinefton (' is fol- 
lowed hv a plu'iioMK'non I), which, till now, 
was Dot known to tollow it. 

In the toimcr c.isi*. tlie iiewlv-dis( oveicd 
fact is to cxpi'iiciice, iii tlie latter 


I fiom liiMiig true, that the most important of 
I all discoveiics in ph) sir's hav'e been those 
i vvhiiebv what vveic betoie imagined to be 
1 nnivei s.il laws of natiiie, have been proved 
j to be siilqi't 1 to exception 'fake Mr Beii- 
' lb. mi’s ovv n list f pp hf, 8,j ) ot the exceptions 
; to the law ot giavitalioii suppose all these 
{ unktiovvn, the law might have been suppose'd 
I nniveis.il, .inri the exceptions, when disco- 
vcieil, would have been so many violations 
ot It hilt <io not these exceptions, with the 
excr pfioiis again to them, and so oii, com- 
pose hv l.ii tlie most valiiahle pirt ot physical 
sen net* •'] 

<i 'rite iinpriihithihttf of a fact, relatively to 
a ]>iirtii uliti iiiiIiLiilual, rA’/ieads upon the 
iltf/rtt of /(Is ar • pin tn fane t. ii it k the course 
of natuie 

The improbability of any alleged fact oon- 
■^sts in Its deviation tioin tbe estabhsht'd, 
and supposed) unvutied and invaiiable, 

CIUll'C ot ll.ltUIC 

Ot wb.it n.ituie’ — Of irrational nature, 
or i*i1ional, — ot the natuie ot things, or of 
men, — ar'coidiiig to flic nature of the alleged 
t.n‘t dc|ioscd ti) aci'ordmg as it is a ineie 
plivsic.il event, or a hiuii<ui act, the result of 
the Opel anon of a hiiman mind. According 


case, It Is merely nof < onfoivuthh to it In 
the tir-t case, it is nput/iiit/if to what had 
been im.ignied to be the oidei ot n.itine, in j 
the second ca«e, it merely dt nates fioin it 

The tirst time that the siMisitive plant vv.is 
diseoveied, its ch.n.ictciistic propeity was ,i 
fact not to'iformahlf to cxjienencc A new 
sequence vvas discovcicd ; hut no serpiciicc 
was hiokcn asunder the plant had not liet n 
known to possess this property, but neither 
had it been known not to possess it, nut h.iv- 
ing been known at all. 

But if a stone proiected into the air were, 
without any peiceptihle cause, to remain sus- 
pended, instead ot falling to the ground), — here 
would be not merely a new sequence, but the 
disruption of an old one . a phenomenon f pro- 
jection of a stone into the air) which, from 
past experience, had been supposed to lie 

■ See hw Essay on iMiiailes. 


as the t.ict belongs to the one or the other 
el.i's, tilt doscnplion of the improbability will 
admit ot coiiespoiiderit ditferences 

Dot- the tact exhibit any such deviation? 
If yes, in vvh.it degiee'-' considerable enough, 
OI not, to piepondera^e ov’er the force of buch 
testimony as the case presents t What, in 
respect ot the supposed tact in question, is 
the unvaried and invaiiahle course of nature ? 
Imnieihately or ultimately, it i's from'the opi- 
nion ot the judge, determined by the know- 
ledge of the judge, that the answer to these 
questions, and the decision grounded on it, 
must come. • 

It must always be borne in mind that pro- 
bability and improbability are not, in strict- 
nes**, qualities of nature ; they are qualities 
attributed to supposed natural facts in the 
way ot fiction, tor the convenience of 
course — attributed to the facts themselves, 
in consideration of the persuasion eiitertAiue^ 
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eotieemin^iltein in tJie mind of him by whom 
they tre spoken of in this point of view 'The 
alk^ed — ^is it, in his view of the matter, 

completoty unconformable to the ordinal y 
course of nature ? he sets tt down as impro- 
bable in the highest degree or, in other 
Words, as impossible Is it in a less degree 
uneonibrmable ’ he sets it down as simjily im- 
probable, and not altogether impossible ntid 
SO downwards, till th(> improbability presents 
itself as productive of no other digne of 
negative persuasion than what is capable oi 
being subdued and made to give way to posi- 
tive affirmation, by the force of such anirtiia- 
tive evident e as the case affords 

The improbability being thus lecogniHod 
to be purely relative — relativ e on eat li ot t a- 
sion to the idiosyncrasy of the individual b> 
whom the fact in rpicsiion is set down as im- 
probable, — It IS easy to see, that in (lii^ ptuiit 
of view, the probability oi inipiobability of 
the fact will dc[>end upon th<‘ ticgiee of re- 
lative knowledge possessed by the individual 
judge, and thence upon the digiee attain- 
oble, and generally attained, iii the age, anti 
country, and rank, in lespeet of inental t iil- 
tivation, in which he is placed A hit t vvbieh, 
in Paphlagonia or Palestine, might, in the 
Augustan age, not have been too inifirobable 
to be established by te^tunony, iti the esti- 
mation of the most knowing niiniU of those 
lespective countries, might have presented it- 
self as impossible to the same thibs of inimls 
St Rome or Athens at that same tune A 
fact which in that same age might not have 
been incapable ot establi-hing itself in the 
character ot a probable one at Home oi Athens, 
even m that highest class of iiiiikIs, might at 
this time be rej< oted as impiobnblc by minds 
of the same class in Parlo or liondon A*fu( t 
which would be establislied by a given force 
of testimony without a dissentient voice in 
the minds of the bigdiest class at '1 oinbiK too, 
and without many dissentient voice's iii minds 
of the same class in Constantinople, might 
find nothing but inciedulity in ininds of equal 
relative superiority in London or Pans Ev on 
in our own times, and within the heaiing of 
Row bells, Stockw'cll or Cock-lane might, 
on the strength ot hearsay evidence, afford 
a temporary credence to a fact to which no 
force of immediate testimony would be able 
to afford so inuidi as a inoment.iry credence 
in St. Stephen’s chapel 
By the relative ci edibility or incredibility of 
a 1 understand the chance it has of being 
beltoved or disbeliered by a given person 
The relative incredibility, as regards a par- 
tioftlar person, of an anti-physical fact — a 
iMft MBCunting to a violation of a law of na- 
ture*^ will be in proportion to his acquaint- j 
•nee with laws of nature Suppose a 
person nltosgotlier unacquainted with the laws i 
of nature, yet not altogether unaccustomed { 
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to bold converse with mankind he would, 
upon the credit of a bare assertion, uttered 
by any person of his acquaintance, give credit 
to one fact as readily as to another , to the 
most flagrantly aiiti-pliysical fact, as well as 
to the most common fact , to a fact the most 
devious and extraordinary in degree or spe- 
cies, as well as to the most ordinary fact, to 
the existence of a ghost oi a devil, as w’ell as 
to that of a man , to the existence of a man 
sixty feet, oi no more than six iiifhes, high, 
as well as to tliat ot a man ot six ftet , to the 
(*\i>-teiiie yt a nafiox of i vtlofis, with but one 
, IV e eat li, and tli it in the iiiiddle ot the fore- 
head, us well us to the existence of a nation 
with two eyes m their oidiiiary [ihuo 

111 tills respect, all nations as well as all 
in< n arc iliildteii for a time Among savages, 
not to sptttk ot barlMiians, the mental state 
cannot he legaidtd but as a state to wbuh this 
biipposition is*.ui a gieat dcgioe applicable 

Wliaf is tlieie that would not be believed 
in a nation in wliiih it was genejally under- 
stood — so iftnetiilly as to he a position acted 
upon by law, that guilt oi innocence, nienda- 
citvoi vcraiitv, was to be determined by a 
nian’b walking blindfold hint or unhurt in a 
iiia/c oficd-lict ploughshares? 

Ot a given apparently anti-phy sical fact, 
the relative im redibilify will be apt to in- 
cieasi', not onlv with a man’s acquaintance 
with the law^ ot natmo, but with his ac- 
quaiiitaiKc with the history — the correspond- 
ent pait of the history, of the human mind, 
with the obsiivatioiis he has had occasion to 
make ot the extreme frequency ot nicor- 
icctness and mendacity among mankind, or 
lather ot the extieme rniity of the opposite 
phenomena > of the extreme frequency of 
the nistanec’s in which either the one oi the 
other has been reduced to certainty, some- 
times b\ irreconcilable contradict tons, as be- 
tween divers leports of the same transaction 
— sometimes by self- contradiction on the part 
of each 

In the ca'^e of an nppaicntly anti- physical 
fart rcpoitcd bv a wiiter or a niiinbcTot vvri- 
ter'i in a distant peiiod, — to rtmder it more 
credible that be should either have been a 
deceiver oi deceived, than that the fact was 
true, it is not necessary that it should appear 
that he was acted upon by this or that parti- 
cular cause of delusion, or that he had this 
or that point to gain, this or that speeiflc ad- 
vantage to reap, Ironi the lie All men are, 
occasionally, exposed to seduction in this 
way, to the temptation of swerving from the 
truth, b> all sorts of motives. True it is, 
that in this case there are two suppositions 
to make, for one that there is in the other. 
But, take each of these suppositions, — what 
can be more probable ^ 

Go back to distant ages, we shall find men 
of the very first reputation for sagacity, for 
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insight into the human heart, very irnper. 
fectly apprized (to appearance at lea»t) of 
the causes of untrustwortlnness to whvch ex- 
tra-judicial testimony is exposed Speaking 
of the two miraculous cuics ascribed to the 
Eiiipeior Vespasian, “ Utnimque” (says Ta- 
citus) “ qin iiiterfuerc, nunc quoquc memo- 
rant, postquam nullum iiieiulacio pretnnn.” 
“ By persons who wore pmy to the two 
transactions, both aie still rebiteil, now that” 
(understand, by the «*\tinction ot that emi.e- 
ror’s family ) “ nieiidacily has no longei any 
reward to hopi* for" iNo icw.iid to hope 
fori As if pum^hinent was not i? 'till iinve* 
ii resistible piinciple oi seduction than row aid • 
as if foifi-ituie of reputation, of leputation 
for veracity, were no punishment ! 

By Taci'tus, both these muacles wen- be- 
lieved The reniaik could have lia<i no othu 
object than to cominunic,ite that persuasion 
to his rcadci' Unkss liis in^ieiition was to 
deceiie, In* was lumselt decciicd 

In England, nuiaeles of the same kind, but 
prodigiou'ly fireatei iii nimibei, .iiid beyond 
coinp,uison better .attested, wen* believed — 
W'ltiiin these himdied years \eiy genei.illy 
believed, mid now, peihaps i anno 1.''<J(!) not 
by a single luiin.in bcinu — not e\(*ii liy any 
ot the niiiltit iides th.if 'till believe in witelies 
and tippai i1 ions It vv. is among the .itfiibiitt s 
of the fetiiait dyii.isty, to eiiie then snb]ci ts 
ot the specu-s of seiotiil.i i.illed tin* king’s 
evil piei’i* ot coined gedd being toiiclic'd 
by the mon.ucli foi the |nii[io e, tin* p.ituiit 
W'oie it theiealtei by asiii^g u[>oii bis neck, 
tor wlinli juiiposi' ,i Imb* w.is picK'cd in it 
By family inbeiit.uii e, I b.iv e tin c e ot these 
pieces 'till b\ nit* It i\.i~ not b\ tlie vision 
of a god — the L'cid St.ici[iis tU.it so ni.jjiv 
lienehceiit nion.iichs weie detciniined to i‘\- 
eieise, lot the beiielit of then subjeefs, ihis 
Inaling powi i , it w.is by the expel n in e ot 
ages Ibidei ,1. inn's I the pr.ietne heg.in, oi 
at least existed, with the ITib centmv , un- 
eler Anne, it eonlimuel hu the lii't tout teen 
vears of tin* iStli _ omitting llie repi obate 
Chailes and tin* usm[iiiig William, all of 
them moiiHiclis eit exeiiqdaiy faitb and pitfy 
Would soveicigies sueh as tlie«e h.iv'e lent a 
hand to an impostiire 

Thus It IS, tli.it, in many instance<i, impio- 
bability is relative the same fict is at onee 

• In the tdiiion ot Boswell’s Jolinson }»ub- 
lished in 1835 (I 3tk) m illustration ot the cir- 
cumstance of Johnson having been touchcil by 
Queen Anne, the following prochimation is 
copied from the Jxmdon (iazette. No. 2180: — 
“ Whitehall, Ott. 8, 1886 — II w Majesty ii gra- 
ciously pleased to appoint to heal, weekly, for the 
evil, upon Fridays; and hath commanded his 
physicians and chirugeons to attend at the office 
appointed for that purpose, in the Meuse, upon 
'l^ursdays, in the afternoon, to give out tickets.” 
During tne rebellion of I'harlw Ldward 
restored the practice in Scotland, — j 


probable and improbable — probable to some 
person? improbable to others, and this with- 
out any necessary imputation, on either side, 
on the judgment of tho'C by whom such op- 
posite deewons nie proiiuunced. 

Ignor Alice, though perhaps more exposed 
to crioncoiis judgments on the side of belief, 
i«, by no iiiciui-i unex[ioscd to erroneous judg- 
meiits on the side of disbelief, f inusmucli as 
the amileigies by wbieh extiaoidiimry inci- 
dents uie bi ought within the sphere of pro- 
bability, arc, in proporfion to the degree ol 
thou igiioiarice, a[)t to be without the com- 
pa-' of their knowledge. 

The less extensive* a man’s acquaiiitunco le; 
with the ordinary coui'i* otnatuic, thegroatei 
is the niimher of tho'e faeTs, winch by him 
.lie not sieti and midersloeid to he within the 
ordinary eouise ot n.itiiie — facts which, m 
his view of the in.ittei, belong to the predl- 
eameiit of cxtiaoidiiiaiy things The great- 
er, tlieie'toie, is the iiumhe i of those things 
wliieli, being' to liiiii extiaoidinaiy things, are 
by otlieis repoile'il, and by liini (as occasion 
pii-'Liits them to Ills obseivatiunj found and 
piov ed, to be ti lu* 

Siip[ie>si el f.icts, winch, besides being to 
Inin e xti.ieil ellliiii \ , .iii le .illv out ed the e'OUlse 
ol ii.it m c, and not onh 'o, but act iially untrue, 
me* bv liim licit lie*i 'i‘i*n iioi suspected tO be 
imlnie Wliviioi' Bi'i .lU'i , by tlieir being 
ext 1 . 0)1 diii.ii \ to liliii, lit t le e'au'i* is piescnted 
tor sii'|)i*i*tiiig lliem to be untiue fur many 
flits winch to him .m* e xti.iuMlimiiy, are by 
till ee III iiil I’oMsi'iit of tho'c with whom be is 
i?e'<jii.iiiiti‘el helel to he*, .nid iqion tiJ.il found 
to 111 *, tiiic Noi, by tlii'ir being re*ally out 
ed the oielin.iiv eoui'i* ot iiatuie, are they 
[iii'ented to Iniii as heing in a propoitmn- 
aldi'Mi'giee, if in aii\ >de*giet*, impioluihle for 
with the exti.iiirdniaiy coiiise of nature, as 
elistini't iioin the oieiniaiy, he has little or no 
ae'qu.iiiit.iiiee 

Siqiliii'i* a Tmk, of the ordinary class of 
Tinks III point ed educ.ition, to have been 
tolel ot the* elevation ot a niimbei of persons 
in the an, and ed the aeiial voyage pet formed 
by tlii'iii, and tin-, by a haie statement of the 
t.ii t see tai as aiiove dcAeiihed, and without 
any iiiehe'.itieui given ot the (‘ause by which the 
eli'vation w.i' produced Probably enough, 
neither disbelief, nor so much as any coii- 
side rahle sui prise, would iii his mind have 
been the result To his disposition to give 
eredenee to this, or any other tact of the 
extraordinaiy class, no great addition could 
probably remain to he made by' occular de- 
monstration. Whatever fact of this descrip- 
tion could be related to him, would be 
rendered sufficiently credible by a word, 
whatever it be, of which in English the words 
magic or sorcery serve foi repftsontatives. 

+ e. g. The case ol Bruce, the A byssinian tra- 
vdiler. — Ed. 
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By tb< TtttIcSy Chribtiant are considered either 
a« Ixdng in general nof^^clans, workers of 
wonders^ or* at least, as abottnduig in magi, 
cianai and by magic, one thing may be done 
as well as another. The contents of the nm- 
ddne by which this wonder was aclitcveti, 
were in fact composed of rarefied an — li.id 
this aceount of it been given to him, i.oiild 
be have credited it^ Not iinhkcli , and no 
would he, as likely, had thev been represented 
to him as composod of load To u poofilc 
to whom the face of nature is not visible 
through any other inediiiin than that of the 
Koran, one fa<t h not inoie mu onfonnable 
to the course of natuie than anotlitr 

When an air.buHoon, on the hydrogen gtis 
principle, performed for the first time, at M 
Petersburg, an aerial voyage, — lertain Ja- 
panese, who having been shipwrecked some- 
where in Kaniscbatka, hud from tiii in e been 
conveyed to Petersburg, were of the number 
of the spectators All the rest were wiapped 
up 111 amazeiiient the Japanese aloiu re- 
mained unuifected A llussian noticing their 
unconcern, and a-king tor the lanse of it, — 
“ Oh I” said a Japanese, “ tliH h notiung hut 
magic, and in Japan we lia\(> prai tituinciH in 
magic in abundance ” 

In the long-establHliod empire of Japan, 
it IS probable, as in the long-c-.tablished aiul 
neighbouring etnpuo of China, the} have 
jugglers, whose ait consi«(ts iii th piodiu- 
tion of whatsoevei phenomena seem mo-il un- 
cotifoiiiiable to the known couise of nature 
In England, as well as in othti i>up(‘iu>ih- 
informed nations, suih appiannucs an t\h^ 
bited by jugglers, as it reipuris a bittci 
acijuaintanee with the roul^e ot natuie than 
falls to the lot of the bulk ot the piople, to 
distinguish fioin impossiiiilities , and in C i^ina, 
the artof JM .rl having beeulongei in use 
than 111 anv European coiiiitiv, apiieais, by 
the instaines given by tiavellers, to have 
been earned, ui some paitunlais, to a still 
higher degree ot peitection than anywhere 
in Europe. 

The art of travelling in the air being re- 
ferred to jugglery, and consideied us no more 
than a particular braneh of that commonly- 
practised art, all cause of wonder was at iin 
end. 

In the character of a faithful picture of real 
life, the Arabian Nights’ Eiitertainincnto, to 
an Arabian understanding, are upon a pur 
with other hiatonea and if in some points 
they differ from histories stiictly and properly 
•O i^ed, it IS only in the same respect as Ro- 
Iriftson Crusoe differs from actual biography 
t^Ugh not actually true, they contain no- 
thing but what might have been true, and 
if, is any instance, they are not to be be. 
lieveAto hl^trae, it is only because, upon a 
dose inspection, it may be found that they 
are not {pveo for such. 


The author being, in tbe autumn of 1785, 
on board a Turkish vessel, on a voyage from 
•Smyrna to Constantinople, a storm arose in 
tbe sea of Marmora, which made us glad to 
take refuge in a port on the Asiatic side, 
calhd Kieined, where the first object we 
saw, as soon as we could see anything, was 
the wreck of a vessel pist driven on shore 
within a stone’s throw of us 

There being several Fianks of ns on board, 
the in.ister ot the vessel, lliiough the medium 
ot an interpreter, cxaiinned us all for the pur- 
pose ot knowing wl|^*thci any such article as 
a tragmeiifof an Egvptiain iniiinmy existed 
in the possession of anv of us, and if so, 
vv bethel we could favour him with a bight 
of it 'I'he answer having been universally 
in the negative, — when the storm was over, 
it wasobseived tons by the intci pietei , that 
our (kheiciK V 111 tluscuiioiis ui title w is, per- 
haps, a toi t uiijite < II ( umsi iiu e toi us , mummy 
heiiig among the impleim iits know n to be em- 
ploved by (’liiistians in the praitueof diveis 
niagu al aits, and, amongst otlnis, ot the art 
of I iHHig storms whereupon, had any such 
artii h lieen found in mu possession, it would 
liav e lx I n mat tc i ot < misulei ation, as a means 
of .ibaling the fuiv of the «toim, whether to 
he satisiied with tin owing oveihoaid thema- 
gii il iinpUmenl, oi to tliiuw over tbe magi- 
ei.ins along with it 

The thioiitnal piinciple being established 
on the giound ot notointy, the practical in- 
ti reiiccs St c iiK d to hdlow ti om it t onsisteiitly 
enough It, h\ f. pieie of a dead body, jire- 
seivcd in a [iiitiiulai iminncr, and intiodiiccd 
on hoard a ship, a stoim could he lai&ed, — 
what inoio n.itiiial than that, hv thiowlng it 
ow>t ot the sljip the stoim should be appcMsed ? 
The cause taken awav, the etliet will follow. 
Moreover, it, upon the icrnoval ot the sup- 
posed cause, the ilfiit should not follow — 
it, aftei this magieal im|denieiit had been 
till o w n o\ erbom d, the stoi m should continue 
unappeasod, — the lontinuance of it would 
he a pioot that the cause of the storm, it re- 
moved in pail, was not lemoved completely 
It would be <1 sign that, along with this known 
implement, the magician was in possession 
oi some other implomcnt or implements, not 
c'qually known, but ecpialiy well adapted for 
the purpose of laising storms and, under the 
chrtn ultv of ascertaining vvliat were the other 
implements by the help ot which the magi- 
cian might be enabled to fulfil his wicked pur- 
pose, the surest course was to iid the ship of 
the magician himself, which done, bis tools, 
were they ever so numerous, would do no 
mischief 

Be this as it may, the sagacious Turk might 
have placed bis argument on ground abso- 
lutely impregnable, by calling in to hia aid 
the pnnaple of the Scotch philosopher E 
have a propensity, he might have said, to be- 
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lieve whatever I hear, probable or improba- any proofs of their superiority in his view, 
ble : and this propensity is innate: for who The fact was not conformable to the course 
can tell me when it first began to show it- of nature, in any such state of things as bis 
self? But being innate, it is not derived Irom opportunities of observation had presented to 
experience ; and being older than expeiience, his view. lie had, therefore, the same reason 
it is> stronger than experience , nor, theietuie for disbelieving that fact, as we have for dis- 
can any argument drawn horn p’uhahility or believing facts which, by thousands and thou- 
inipiohability stand at:ain>>t It lor an argument sands that could he mentioned, a European, 
draw'll tronr piohalnlity or iniprohahility rc'ts iii'-tructed or not instructed in the rudiments 
on no other ba-'i-. than that ot e\pei leiice , *it physical science, would, at this time ot 
and when expeiunce, or anything tliat lests day, be disposed to reject as incredible at the 
upon it, is eiicouiiteied by the o[tp(isin.' pres- I first word 

sure ol the pre-estahlishyl pi opeiisity. which In London itself, that great metropolis 
It IS that mu-t yield, is manifest enough • ^ w’hich disputes with Paris the title of inetro- 

The h. ttcr iiciptamtcd we arc with the polls of the si leiitilic woi Id, his Siamese ma- 
coursc, tlie ort'in.iiy couise, ot natiiie, the jesty toiiiid, within the compass of my own 
Iwtter ijualificd wc arc, ot coui«c, toi judging experience, a not unworthy lepresciitative Hi 
vvhethei a given t.icl be coiitoimahle oi iiii- the person ot an Engli-h [diy siciaii. At that 
cuntoi mahle to it tunc, about twenty yeais or theieahouts had 

As bctwi eii credulity and iiiiTcdulity, belief | cla|)-cd ■'incc the piihlicatioii of the first ex- 
of false hicts and (lisbcln.t ot tiue ones, tin- i piimieiit hv which ineii'iiiy, by the help of 
former will natuially jircscnt it-i It as hcinur, 1 the lUis-ian iie, had been exhibited in a solid 
in the giiatest [deiity, the tiuit ot iciioraine . -tate In eompaiiy with the learned doctor, 
It ceitainlv is so, in so tai as lenoiaiieeis ,ie- I h.ippeiu'd, on I toiget what occasion, to 
compiinied with the eoiisiousm ss of its own ' make .illusion to this expeniiiciit With an 
existence, noieh eoii-eiou-ness is a natinal, ' .in ot .iiit hoi it y , that age is not unapt to as- 
aiid peitiaps pH doniiiiantly treijiient, .leeom- ' smiie in its iiituionrse with youth, be pro- 
panimeiit ot icnoiane.', but it is by nii iiie.iiis nouiiud tlie In-toiy to be a lie, and such a 
an in-epai.ible one Miieb will ih peinl upon I one as a m.iii ouLlit tut. ike shame to himself 
the op[)oi I inntii s a man h.is ot biiiig wiiiie s i l.n pie-uminu to bring to view in any other 
of the pK'ot' otaihiriee ot know ledto supe- ihat.ie'u 

nor to his ow II Mueli will .lUo ilepeml upt n Solidity, biinidity, and gaseosity, appear 
the [i.ii til iilai tempei and <Mst ot muni ot in- now toi some time to h.ive been coiibidered, 
dividiials' III n.itni.il jilulosophy, as the thiec states, ot 

C.u I ving with them the n,*o(lii<‘tioiis ot Ell- whnh. by < ombni.itioii with an uppropiiate 
rope.iii aits, ilic vov.igeis th.it tiom time to p'lilioii ot ealone, bodies in geneial, such as 
time have, within the two oi time l.ist etii- we aie aeijii.niited with, ni.iy be regaided Us 
tunes, vi-iti (1 the 111 w ly -di'eov I 1 1 <1 p.ii ts ot i 'iiseeptible insonun h that, — although in- 
this uui globe, h.ive in ueiieial toniid the 1 1- j stances, and those pietfy inimerous, are not 
habit.ints well eiionirh disposed to give e. edit . wamnig, in which tl<s or that modification 
to then visiteis toi rcjioited woiid.rs, on the ot mattci li.is not as yet been seen assiniiing, 
btiength of ihewondiis pn-entid to lluii or ni.ide to assume, this or that one of the 


eyes hut this t.ieility ot en denee has not 
been altogether without it' i \< e|itn'ns 1 he 
case of the King ot ^lam is old eiiouih to 
have been noted and eonniieiited upon by 
Locket V\ hell, iii reporting the state of 
*bings 111 their own <*ounliy, the Diitchnieii 
*ho visited his dominions e.iine to spi-ak ot 
the tiozcn scenes |iresintid by then winteis 
— water hardened to su< }i a degree as to hear 
inert and waggons like <liy hind, — a laugh of 
sorii w’as the rejdy. and they were set down 
for mipostorb. 

At that time of day, the advain'cs made m 
natural science were as yet but inconsider- 
able, and the strangers by whom the won- 
der was reported, were, perhaps, not much 
more than upon a par with his Sminese 
majesty, in respect of their advances in the 
career of science , or, at any rate, were not 
provided with any ready means of displaying 

• Vick Reid, E^say vi ch.^v, — Ed. 

** Essay, Book iv. ch. xv. § 5 . 


thiec stales, -_yet its being presented, though 
till the first time, in such hitherto unknown 
state, would no iiioie he legtiidcd as repug- 
nant to any l.iw ot natinc, ui as an instance 
ot an im rcdihle deviation trom the oidniary 
< oiir'ic ot nature, than the exibtenec of water 
in the state ot lee or Hteuin. 

One oi the most intere»ting remains of 
Oreeiaii aiilnpiity, is the narrative which Lu- 
cian (who, tliough not the must ingenious, 
may he set down as by far the wisest among 
the Grecian philobopbcrs) — Lucian, an eye- 
witness, has left Ub, oi the pranks played by 
the impostor Alexander: a sort ot iSidrophel 
III a higher 8 |)here, w'ho, upon the strength of 
a worm enclosed in an egg-shell, a tame real 
biiake, and the head of an artificial one, set 
up ior a prophet and prime minister of the 
god .lEsculapius. Had any man paid a visit 
to Lucian, and said to him, “ Yesterday 1 
saw Alexander, with his serpent-god, saihog 
in the air in a boat, and luounling up to heo* 
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ven» taking with him a globe of not leu than 
thirty feet ^meter —saw him and watched 
him, till hit approara to *be «eat of Jupiter 
had rendered him in Hiible w oat would have 
been the reception given oy the philosopher 
to hie informant^ Prooablv, much the same 
timt the King of Siam gave to the story ot 
the solid water, and the English ph^sicun to 
the lie about the solid quicksilver Hut sup- 
pose, the next day, Lucian himself hail been 
witness to the ascent of iEsculapius, with his 
favourite, to his native heaven? — he would 
either have been a convert to the godhead of 
the serpent, and the divine mission of the( 
prophet Alexander, or have borrow'ed some 
auen term as magic as a cover to his obsti- 
nacy ; to a disbelief for which he w'oiilil not 
have been able to have given any tolerable 
reasons. 

A fact which, when viewed through the 
medium of a man’s actual stock of physical 
science (for even the New Hollanders aic not 
without some,) presents itself as roiuleied in- 
credible by its nun-conformity to the known 
course of nature, may (if Ins mind be open to 
reasoning, and passion do not shut the dooi) 
be rendered credible to him, by showing its 
conformity to this or that fact, rendered for 
the purpose present to lus obseivatiun, or 
which, though nut altogether foicigu to his 
memory, had not happened to present itself 
in that point of view Neithei the fiigonfie 
saline mixtures we are acquainted with — nor 
etber, which, by the pumiptness ot its eva- 
poration, stands in lieu of all — could at that 
time have been exhibited to the King of Mam 
by his Batavian visitants Hut a haiiiltul of 
nitre, which, being disolved in boiling watei, 
had been converted in appcaranie into its 
aqueous solvent, might, on its tooling, have 
been made to exhibit to the eves ut the in- 
credulous monareh the transfoimatiuii ot the 
liquid into that scmi-tianspaitnt stone which, 
in the regions of the north, alFoids natural 
bridges capable of conveying the heaviest 
elephants ovei extensive rivers Oi — unless 
in the climate of Siam theie be something, 
which there does not seem likely to be, to 
prevent the success of an cvpeimicnt which 
in Bengal is so commodiously subservunt to 
wholesome luxury — a set of porous and shal- 
low earthen pans, with, or perhaps without. 
Ml artificial current of air, might, without any 
extraneous additainent, have sufficed for con- 
verting, in any moderate quantity that could 
be required, the fiible into fact 

Not quite so easy might have been the task 
<^hiin who should have had to reconcile the 
fiusetiCRis philosopher of Greece to the evi- 
dence of Ibia senses The favourite fluid (he 
might have said) of Minerva, rides triumphant 
and unsullied upon the element of Neptune 
^en, from ^e summit of Ida, a pme is 
rolled down and precipitated into the waves. 


it not only rides upon the water, but commu«- 
nicates its buoyancy to tbe hands that severed 
it from the parent earth What tbe oil or the 
wood IS to the water, an air which you are 
not yet acquainted with, but which nature 
prepares already in great quantities, is to the 
air in wbuh we move and breathe Inclose 
this light air in a bag of sutfiiient sue, it will 
cany up, as you see, not the bag only, but 
boats, and men, and gods, along with it, 
exactly as the pine, when bv the force ot the 
fall It has been driven to the bottom of the 
lake, rises by its ovgn levity, and would still 
ysc, though men and other heavy bodies vveie 
attached to it It is not that the new air m 
devoid of weight, any more than the old air, 
by the imiinKe of whuli ves'^elsare drawn by 
design along the surface, and bv accident to 
the bottom of the waters, but — the lighter 
air not being so obedient to the unknown 
power by vvhnh the effect we call weight is 
produced — the lighter air, which, were it 
alone, would cling to the earth, is drawn off 
fiom it by Its more powetful antagonist, car- 
rying with It Its iiceptacle, and the burdens 
you see attached to it 

Would this analogy have satisfied the scoff- 
ing jihilosopher, oi would nothing le^s have 
satisfied him than tiie setting up a manutaf- 
turc of hydrogen gas before his eyes’ This 
would have depended upon his particulai 
f I nine of mind, upon the humour he happened 
tube 111, and moie oi less, pci haps, upon the 
state ot his quail cl with the ini|)ostoi whose 
|)i links he h.is detailed to us in so agreeable 
a naimtivc 

Opinions, recognised at present among the 
enlightened ( hisses ui enlightened nations as 
living unsuypoited bv fait, and in opposition 
to those laws ot mituie whuh have been built 
on tact, have been i retted into what may 
be styled so many false and spurious laws of 
luituie From these spniimis laws, evidence, 
whuh on uctount ot the extraordinariness of 
it would be deemed false, by reason of the 
cucuuistantial siientific evidence opposed to 
It by the si lem e ot the age and country, may 
dciive, and in manv instances has derived, 
but too cffettual u support At no time have 
even the most enlightened classes been al- 
together exempt from the delusion spread by 
such spurious laws of nature The station of 
a judge, how high soever it may rank in the 
scale of mental illumination, has at no tune 
been cverywheic suthcient to exempt a roan 
from false persuasions, grounded on tbe false 
laws of nature above spoken of 

An|ong these so unhappily prolific opinions, 
the most conspicuous and persuasive (not to 
say tbe only ones) are those which have bad 
the religious sanction for their support. The 
persuasion generated has been produced, not 
by any facts by which the opinion has been 
seen to be suppoited, but by a per«iua*'on of 
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ji very different sort ; viz. that be in whose 
breast the principal persuasion in question 
should fail of being produced, would, by rea- 
son of such failure, be cuii'^igned to incon- 
ceivable and endless torture^. 

If a clear line could be drawn, and were 
actually drawn, between tune and time, in- 
soniuch that the dominion ot the<«e spunoiH 
laws of nature were uii(lei*>tood to be ton- 
fined to time long siiice p.^^t, the real law ot 
nature reigning with undisputed dominion in 
time present and to come, — the error might 
not, in this point of view? be uttciuled with 
any pernicious consetji^uenees m practice. But' 
by no man has any satistactoi j or so much as 
plausible reason been ever given, why any 
such line should be thought capable of be- 
ing diHwn anywhere, much les^ has it been 
shown that, foi any precise and satisfac'oi y 
reason, it should be understootl to liavc b eii 
drawn at this or that precise poi/.t ot time 

Things being thus ciroumstanceii, — opi. 
nions enunciativc of talsi* laws ot ii.ituie, (»]ii- 
nions that have received then biith at somi> 
widely-distant point ot time, have, in limes 
little anterior to the present, been piodin*- 
tive of judicial decisions, by wlneli miicb mis- 
chief has been done, and a deiriee ot alarm 
propagated through the coinmiinit \ , such a^ 
could not have been s[uead bj the most atro- 
cious crimes It lias been the vffeet ot such 
opinions, not oiilv to trive support to the taNe 
evidence which would otherwise tiinl itgelt 
resisted, and with elfeet, by the eircuiiistan- 
tial scicntitie evidence ot the age and eountrv , 
but even to give birth in the liist iii'taiue to 
such false evidence 

In the seventeenth ccnfiirv, Uibain Orati- 
dier, foi having emplojed devils tu'tiikc pos- 
session of (01 tain nuns at Londnn, and enable 
him to take |)Osscss,ion ot them tor c,u nal pur- 
poses, was roasted alive In a slow tne, att. r 
having undergone other tortures Of this 
Catastrophe, the immedi.ite authors were eer- 
tain corrupted magistrates and eoirii|)t(d wit- 
nesses ot that time but tin* original .lutliois 
M'ere the devils who, in a distant age and 
country, were cast into the lieid of swine, 
together with so maiiv others who, iii that 
age and nation, found, in ^iich abundunee, 
such easy entrance into the human breast 

In England, not maiij vears afterward'*. 
Sir Mathew Hale, a judge of even proverbial 
probity — a judge superior to all corruption, 
but not superior to delusion, if the belief in 
witchcraft be delusion, — hanged an indivi- 
dual for witchcraft, by the assistance of a 
jury, whose delusion had probably not waited 
for his, but, at any rate, was confirmed by it. 
Of this catastrophe, the irnmediate authors 
were the judge and jury, and the either cor- 
rupted or deluded witnesses of that place and 
time ; but the original author was the witch 
Voi.. VII 


of Endor, and those predecessors of hers in 
the same profession, for whose punishment a 
law had been inserted into the Mosaic code. 

The general evidence applied by scientific 
information to the direct evidence of parti- 
culai extraordinary facts, is not always ne. 
ceHsaiilv and without exception (though it 
IS most ajit to be) on the negativ'e side, m 
oppo'ition to such direct evidence. Direct 
evidence, the truth of which is rendered sus- 
(ucioiis by this circumstance — viz. that the 
t.iet repoi ted by it would, if true, be a viola- 
tion of .some acknowledged law of nature 

iiiHv be exempted from suspicion, by showing 
that It Is ill conformity to some other less 
extensive law of n.iture, which operates, as 
It were, as an eiception to that which is more 
extensive. Bj magnetism, bv eleetricitj, by 
cliemir.il alti.ielion, by galvanism, by expan- 
sion and eontiaetion, piodiieed by the action 
of calorie on bodies, in their ‘several states of 
soliditv, liijiiulitv, and guseositv, motions are 
produei'd in u direction oppo^Ile to that in 
wliieh the hodv in ipiestion is drawn by the 
moie extensive I.iw of gi.ivitation. Of the 
Httiaetion ot giavitv, some '■ort of conception 
must have been entei tamed in everv, the 
1 (idest age, hut in the aneient woild, even 
in Its mo-t enlightened period, the concep- 
tion eiileriained ot this nniv<>isal propel ty of 
all inattei was but impel feet, and was not. 
expressed bj any Hullieieiitly eoinpreheiihivc 
name Ot the other laws, which, as just 
nienl Killed, stand au it vveie as so niiuiy ex- 
ceptions to that more general law', scarce an_v 
conception was m those d.ivs entertained, of 
the laws of magnetK*, in particular, and clee- 
tneal and galvanic motion, none whatever 
In the museum at Oxfoid mav he seen (or 
at least might once be seen) a natural mag- 
net, In winch a mass of iron, weighing 1 ,*J ()0 
lbs , is or w'as kept suspended. At the lec- 
tures tlieie delivered on natural philosophy, 
miL'Iit at the same time be seen an exhibition 
wlneli, I suppose, is eommonly enough re- 
peated in other such leisures — a plate of 
gold kept suspended for some moments in a 
state ot absolute rest, by the antagonising 
forces ot gravitation and electiicity. Of late, 
ill piesence of numerous companies, different 
parts of a dead body have received, from the 
-o recently discovered pow'cr of galvanism, 
motions opposing and overpow'ering the ac- 
tion ot gravity 

In our ow'ii times and country, scarce a 
jouriiejnian or a milliner’s apprentice in a 
country town, to whom these particular and 
recently-diseovered laws of nature are alto- 
gether unknown. Even to these inferior 
ranks, a feet of any of the classes above ex- 
emplified would therefore, at present, be as 
fer from appearing improbable, as the feet of 
a stone's felling to the ground after being 
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dropi Of pMloeted from the band. By a per- 
Kii»W»W Siting In tboatailon of a judge, even 
tbmtgb bo ioefO to looted from no higher rank 
Itt iboicale of illomtnation, these facts would, 
•iqr9ftliimn» be received upon any, the slight- 
evidence. In the age of Lucian, bad Lu- 
dOift aet as judge, and any of these tacts been 
•xbildted to bun in evidence, without any 
•Mvioos explanation, — Lucian, notwithstand- 
m$ all bis knowledge and sagacity, or rather 
by reason of that very knowledge and eaga- 
eTfejr, could never have failed to reject it as 
incrediUe. 

Facts, then, which were true, have been • 
vejeeted, wid with reason rejected, ns impro- 
bable. When a fact presents itselt as impro- 
bable, does this experience afford any reason 
tor crediting it as if it were true ? Nothing 
like it. Disbelieving improbable things, we 
•hall deceive ourselves once , believing them, 
we shall deceive ourselves nine hundred and 
ninety-nine times Deceived wc shall be, not 
anfrequently, do what we can all that is 
left for us to aim at, is, so to order our jiidg. 
ment that the number of instances in which 
we are deceived shall be as small as possible 
Of eleven witnesses exhibited bcforcacourt 
of justice, and possessing, as far as afipears, 
equal title to credit, ten may perjure them- 
selves, and the remaining one may speak 
truth. In this case, it the judge gives credit 
to the ten witnesses, misdemion will be the 
consequence. Hut does it therefore follow 
that, catena paribw*, ten witnesses arc not I 
to be believed in preference to one ? ^ 

In practice, no difficulty is found in be- 
lieving one fact, and dislielievmg, at the same 
time, another, though both of them standing 
on the ground of the same evidenci; Pro- 
pensity leads to such distinctions, judgment 
reports the reasonableness of them 

in the Nuremberg Chronicle, two facts are 
reported in the same breath * one (^that of the 
armies fighting in the atmosphcie,) to which, 
at present, no well-in tunned mind will atfoid 
—■the other (that of the stones falling from 
the same region,) to which none will refuse 
. its bebef. Why this difference? The rea- 
ami » obvious and coiivincing The tact dis- 
believed is a fact unconformable to the known 
course of nature and to sueh a degree uncon- 
formahle, that, the better a man is acqu.iinted 
with the ordinary course of nature, and the 

S ore close the attention which in this view 
I peys to it, the more strongly be will be 
jeupuMed that the reporter or reporters (be 
who they tnay) were either deceived or 
MmrWt rather than that such a fact should 
frfiqts been true. The fimt believed, is a fact 
•ttnAramble to the course of nature : in for- 
mef ifrOM not known to be so, but of late 
y6aiA.aiMrtaiiied to be so by a multitude of 
m»f of uddeh have undergone the 
most attentivo and most soieotifie scrutiny. 


§ 7 . Improhabihttf a particular cane of 
counUr-evidence, 

The case of improbability or impossibility, 
on the part of the fact, the existence ot which 
IS asserted by the testimony delivered in the 
first instance, will, when closely looked into, 
be seen to coincide with the case of counter- 
evidence 

Improbability is constituted by a mass of 
evidence of a mixed, and m a considerable 
degree subtle and recondite, nature. — an ar- 
ticle of ^ireumstaStial evidence deduced in the 
way of inference, out of an immense mass of 
direct evidence 

Improbability or impossibility consists (it 
has been seen) in the inference deduced from 
a supposed disi onformity, more or less wide, 
on the part ot the affirmed fact in question, 
as compared with the onhnarj and known 
course of nature 

The direct evidence, fiom which this in- 
ference of the non-existence of the affirmed 
fact IS deiiiKcd, i*. composed of the several 
supposed reports or iclations (added to the 
several supposed perceptions of the deposing 
witness himself) wlierebv the existence ot the 
sevcial suppo-ed analogous facts of which the 
course of nature in this behalf is composed, 
has been supposed to he afhi med 

Operating thus in the wa\ ot counter-evi- 
dence with relation to the fact affirmed, this 
immense and in a manner infinite mass of di- 
rect evidence mav, for distinction’s sake, be 
termed tjenttHl counter-evidence the other 
evidence antec*edcntly designated by the ap- 
pellation of coiinter-evidenee, being at the 
same time named <t]>ectal counter evidence * 

Certain tacts are considered as disaffirmed, 
certain negative facts in infinite multitude are 
considerecl as affirmed, by the perceptions and 
reports (extra judicial reports indeed) of man- 
kind in gimeral, w'lthout any known excep- 
tion anil from all these facts put together, 91 
the character of evidentiary tacts, the non- 
existence of the individual tact in question in 
the character of principal fact is inferred 

Thus, supposing, down to the time in ques- 
tion (sav the year 1763, ) the great est length 

• Imputbabthly on the part of the fact of 
winch the existence is deposed to and asserted 
by an atticle of evidence, of testimony dchvered 
in the first instance, may even be constituted by 
an article of special counter-evidence, in any 
case in which the probative force of the counter- 
evidence is, with reference to that of the evi- 
dence delivered in the first instance, infirmative 
only, and not destructive Indeed, whether the 
efte"t of the conflict on the firet-deliveied evi- 
dence be infirmative only, or altogether deetnie- 
tive, — suppoaing always that any degree of pro- 
bative force bdongs to eithtt of the opponte 
articles separately GkWf—a degree of imiHoba- 
btlity, more or less oaosiderable, wiS by eiuli be 
impressed on the exietenee of the fret affirmed 
by the other. 
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of way known, within the bounds of the 
country called England, to have been travel- 
led by any one man in the compass of twenty- 
four hours, to have been 150 miles. — the 
existence of a man in a spot 200 miles distant 
from the spot in which the act in que<ition is 
known to have been committed, and that 
within twenty-four hours of the time at which 
it is known to have been committed, will he 
sufficient to render the fact of his lm\in^ 
been the person who commuted it, to a cer- 
tain degree improbable * 

Of all the instance'^ of dfepatch oit^ioiirneys 
that ever came within mj observation there* 
we have perception,^ and of all that 1 c\cr 
heard of (here we have an indelinite mass of 
evidence, extra -judicially indeed, not 
ciuUy delivered evidence, ) none ever exceed- 
ed 150 miles within the twtmtv tour lionis 
Here, if the witnc'^^es are to be belie\eil, we 
have a rate of dispatch equ.il toalOi) miles in 
tw’ent\-fonr hotiis 'J lie -upposed tact tine* 
affirmed, is, thereloie, out ot the oidiiiai v and 
known course ot nut me and '-n wideh (Iw. 
tant from it. as to he ^mprohahle and so 
great is the improliiiliiliti , that, iiotwitlistand- 
ing the alhrmative te^timon\ ot the wuik'sni*!, 
for the pro'ceution, the tact *)t their being 
either mendacious or under a uiislak.e seems 
the less improbable fact ot the two M> 
deeibion, theietoie, is, that the eiimnial a« t 
charged upon tin- iiiuii was not committed bv 
him. — Such, III the ea-e in (piestion, it (le\e- 
loped at length, would be the language ot the 
judge (under Lnglish law the^ui} i bv whom, 
in the ca-e in <]uestion, the tact iithriin.d by 
the first-delivered evidence was.gn the ground 
of Its improbabilitv , disbelieved 

To illustrate the natuie arnl efk’ct of irn- 
probahilit'i in the eliaraetei of an article ot 
circumstantial evidence, opposed to, and ad- 
dnccdin dibaffirinanee ot, the existeiiee of the . 
fact, whieh, howsoevci atbiined by testiinonv, 
is thus charged with being improhahle , — 1 
W'lll bung to view three examples the ea-e 
of water brought hv cold into the btate of 
ice; the case of air-balloons, and the ease ot 
stones falling upon the earth from unmea- 
surable heights in the atmosphere 

A circunibtaiice by whuh these examples 
arc rendered all of them the more iiistiuctive, 
is, that, in every one ot these instanceb, the 
fact that was or might have been rationally 
and piopcrly objected to as improbable, was 
nevertheless, and is now, universally acknow- 
ledged to be true 

Tbe case of the water and the lee, as re- 
ported by Locke, has already been brought 
to viewf. In Siam, water » never in that 

* Instead of 200, say 12,000 miles, the distance 
of the opposite part of the earth's surface, — and 
one wouio be apt to say that instead of impro- 
laUiil^ there was unpossibili^. 

+ This betog one of the cniqitera which was 


state. The position of the country is in the 
torrid *one, and there is no elevation in it 
anywher^, of sufficient height to produce 
the degree of cold necessary to surmount in 
that lespcct the effect of exposure to the 
bun’s heat. Admitted to the presence of the 
monarch of that country, an ambassador from 
Holland, in describing the state of things in 
his own, incidentally tound occasion to speak 
of ICC — of water reduced to that state, in 
masses of such thickness as to bear men and 
eairiHgcb At this point of the narrative he 
was stopped “ What you have been saying 
fill now,” said his Majesty, “ may be true : 
but by tills I am sutished yiui are tulse. Water 
turned into stone ! was ever any such thing, 
or anything like it, s(*cii or heard ot?” 

The monaicli was perfect Iv in the right. 
Waiei t limed into stone, he h.iil never either 
seen «ii iuaid of Liaib he hud been, a.s many 
as he had seen men 'i'o him the supposed 
fact wu'^ altogcihei unconformahle to the 
eoui-e ot natuie, much more so than ony 
in-t.ince of niendaeity to us it is altogether 
eoiiformabli*. In liis eyes, it opposed an in- 
siifieiable bar to the pioliatire toree of the 
testimony in ouis it would have opposed 
none 

Was he, then, in liis sUiiution, condemned 
to give evei lasting di-eredit to facts thus in- 
dnlnt.ibly true'' liy no mean- Siippusing his 
undiM-taiuliiig poweitul enough to compre- 
hend the loiee ot mialogv, the conversion of 
watei from a lirpiid to a solid -tate by the 
ah^iaetioii ot heat might have been shown to 
he eontoimatile to faets in uhiindiiiice, that 
either already had been, oi ea-ily might have 
been, InoiU'ht wuhm the leaeli ot his ow'ii 
expel ib'iiee - -ot liis own peieeptiutis 

W'lien an a— ei ted taei is disbelieved as im- 
prob.ilile, — tlie ground ot Us rejection, the 
< Ibeient cause ot the persuasion by W'bieh the 
existeiK e ot it is disatlinned, is the notion of 
It- being iincontorma'ile to the ordinary course 
ot natuie .Siiovv that there is no such dis- 
eoiitormity, the improbability is removed al- 
together. .Show that the disronforiiiity is 
not so wide as it had appeared to be, tbe im- 
probability IS diminished: the diminution ia 
more or le-s eonsidcrahle, according aa the 

written twite over by Mr. Benthaui, the last 
time without relerence to the first, — the story of 
the King ot Siam is told twice over at full length. 
As. however, it is brought to view for two very 
different purposes — viz. the first lime, to illus- 
trate the princii>le that the credibility of a fiict 
relatively to a particular individual, depends 
upon hu acquaintance with the course ot nature ; 
and the second time, to exemplify the effect of 
improbability as an article of circumstantial evi- 
dence; and as, moreover, the illustrations which 
accompany the story, in the two places in which 
it is introduced, are different, — it hiw not been 
thought advisable to strike it out in either ptaOB, 



190 RATIONALB OP JUDICIAL EVIDENCE. [Book V. 


analogous fiusta Wouglifc to view to show the 
<wnft^lty are oiore or lest numerous^ and, 
in the inatanee of each, the analogy more or 
leaaeloafe. 

^ ' In the eyea of the King of Siam, the nn- 
pjrhhdbilit^ of the conversion of water from 
h li<toid into a solid might have been di- 
Qilnished, by Uidicating to him the case of 
metallic substances In the furnace of the 
founder, the gold with whuh your palace is 
decorated is in a state of liquidity, like that 
of the water in which your barges float hen, 
being removed from the fire, it becomes com. 
Iiaratively cold, it resumes then a state o( 
solidity, like that which, duimf;^ one part ot 
the year, water resumes so regulaily in our 
canals. 

By this one example, the improbability 
might, in the monarcii’s eyes, at any rate, 
have been lessened As to the degree in whieh 
it would have been lessened, that would have 
depended on the cast of his mind, and his 
opportunities of information * 

The improbability might liavc been still 
Atrther diminished, had the medical chest of 
the ambassador's physician happened to be 
furnished with a corresponding pair of those 
saline substances which, being sepaiately dis- 
solved in water, present e ich of them the ap- 
pearance of water, but iiniuediately on being 
mixed together constitute n solid and to all 
appearance a stony mass, the redundant wa- 
ter of the one being absorbed in crystalliza- 
tion by the other — supposing always, that, 
while the chest of the medical man supplied 
the substances themselves, his inuid furnisbed 
him, at that eaily petiud, with the knowledge 
of the properties, which, on this uccusion, 
required to he displayed 

In the case of the air balloon-, no particu- 
lar instance, in which, foi anv longlh oi time, 
the fact of their ascension found any person 
to disbelieve it, ever happened to fall within 
my knowledge The unhelieyers, it am, yyeie 
tiom the first inoie likely to be tmmd among 
the uninitiated, than among the initiated in 
the physical branch of science The rarefac- 
tion and levity which is the long-known le- 
' suit of increase of temperatuic.^this, added 
to the known povsihility oi ub-tracting from 
an inclosed space the whole weight of the air 
that would have been contained in it, w’ere 
audicient to reduce very much, if not to re- 
move altogether, the impiobability of the fact 
' the first instance. The discovery of a 
gas which, under an elasticity and power of 

That it might very well have happened to 
it not to be removed, is made evident, by the 
imtOOee already mentioned of the medical man 
w]^ jpfOOjOuncM the story of the freezing of mer- 
cury to bo a Be. Water is not a metid — mer- 
cttiy ii I and the experience of the doctor could 
ee»co 'tevt fidled to present to his notice metals 
toote hi Bumbor than were likely to have pre- 
tooted tholMelTee to the monarch's notice. 


resistance equal to that of common air, pos- 
sessed no more than from a tenth to a fifteenth 
part of its weight, brought it not long after 
within that class of facts, which oppose not 
in any degree the objection of improbability 
to the testimony of him by whom they aie 
related as having fallen within the compass 
of his perceptions 

The case of the stones that, of late years, 
have, in so many vvcll-uttested instances, been 
stated to have fallen in different parts of the 
woild from the -ky upon the cartli, at too 
great a fr'nn the nearest volcano to 

•have hiufanv siuh earthly seat of explosions 
for their source, biiiigs’to my own lecollec- 
tlon the feelings whuh, at duleient tunes, 
reports to that elfect piesented to my mind 
The Nuremberg Chionicle was the first suuKe 
of information by which a fact, ui suppose d 
flut, of this kind, wa- piescntcd to niy notice 
Among tho wonders exhibited hy graphical 
representation lo this work, is a shower of 
stones, wliuh, on a day therein letorded, is 
inentioiud is hiving fallen upon the earth’s 
surface f On ii glarue bestowed, whuh was 
all that seemed wot th bestowing, on the point 
III question, with the few wokU that s..ived 
for the explanation of it, the stones were set 
down in my own mind as having being the mis- 
siles employed by the combatant- in one ot 
those puns ot armies whose combats in the air 
used at that time of day to be so fiequent % 


+ Folio 170, 19H 

:}: In the Nuri'mberg Chronitle, the following 
are the two passages — 

One, without nuntioning the year, is referred 
to the time ot the Finperor Lothanui, It stands 
.n p 1, ot fol 170 

“ Urantiincm niirc C mucej inagnitudinis his 
temporihus in (rallii deeuhsse tridunt, que 
(t/uerj peeora mulia et nonnullos honimes in- 
tereniit. Vi\(t t<>l tunc in ipsis yrandinibus 
granum duns'^itnum nine {nnra) longttudinti ” 
JsuppoMiig this true, sphnttrs from an atnios- 
pherual stone must, after its explosion, have 
cooled to snth a degree as to have become en- 
eru-ted with frozen water, and thus become the 
nm /f I ol so ininy liail-stones 

'1 he otiur p 1, ot fol. lUO, is, by the two last 
preceding articles referred to tlie year 1128, 

“ Acies ignee ( u/neir j opparuerunt in celo 
( cirlo^J qu.e' per totuni cclum sperse ( tjiarsa ) 
plurima parte nottis vise ( vna ) et stelle 
C stellar ) pernlures de telo in terram cecidisse vise 
sunt* suptriusa aqua ( superjusa agwij fumus 
cum sono exibat.'* 

Supposing this true, the stars were stones, 
for they were luminous bodies and these same 
luminous bodies were seen to fall upon the earth; 
and, after their fall, water being thtown upon 
thent, noise and vapour were the result. They 
therefore fell, and it was upon the earth they fell ; 
and were therefore not of the nature of Uiose 
meteors which, under the name of shooting stars 
are so frequently observed in the atonosphere 
shooting in all dtrecdone, but not observed to 
leave behind them, in any known part of the 
earth^s surface, any traces of Uiehr existence. 
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A gener&l recollection remains with me of 
having read, many years ago, in one of the 
London newspapers, a paragraph, stating a 
stone, or a number of stones, to have fallen 
from the clouds in England, at some place 
remote from the metropulin . I think it was 
in Yorkshire. This w'as the lust instance that 
had met my observation, of an occurrence of 
this kind, related as bui'iig taken place at a 
point of time near to that of its publication. 
A statement published in a London newspa- 
per, W'lth mention of tune and place, exposed 
thereby to immediate sciiS(in\ and j^ontradn*- 
tion, presented a verj dilFerent claim to at-* 
tention from aiij tlial could be pre^LMited by 
the production of a barhaiuiis age, m which 
facts possibly tine, and facts unquc'-tionahly 
false, were intermixed in eveij page. 

Is it true, tin-, story — or i-. it not i’ is the 
question 1 remeitihcr putting to myself That 
it 18 altogether tal'C wa^^ the answer,) is inoie 
than I could take upon my'elf to pronounce 
with full assurance. My ai-qnaintance with 
the seveial branches of science conceineil, is 
not such as to alFoid ^ulFn n-nt wan ant tor 
liny such peiemptory I'oin Ihmoii. Ihif, wifliin 
the time ot scientific 'Cintiny, this is the 
first report ot the k’nd that evei lint my 
observation wherea'-, in the pcnodic.il pub- 
lications of the d.iy, stateineiit» moie oi h ss 
enoneous oceiii every <lay, and crioneoiis le- 
ptirts, relative to t.icts lying within the divi- 
sion ot physical »cu‘nce, uie not iinfie<|uent. 
If, therefore, 1 weie obliged to lay a wager, 
with liberty to choose iny siA', It would tie 
oiithe negative '•nle , and on that '•ide 1 should 
be content to lay considerable o<lds 

By the comparative degree ot intelligence^ 
prevaihng in model n time", the ru«ge ot the 
species of evidence heie in question has been 
considerably reiluced the question now i", — 
not whether, upon the credit ot tliH or that 
article of human testimony, the existence ot 
a fact confessedly out of tlic ordinary couroe 
of nature ohall he believed, — hut rather, whe- 
ther, of the fact said to eyst, the existence 
would be out of, or ^ what comes to the same 
thing) repugnant to, the ordinary couise of 
nature. 

When credit wms given to the existence of 
witchcraft,* sorcerers, and ghosts, and ju- 
dicial decision** were grounded on evidence 
attesting or supposing the existence ot such 


• The early English and Scottish statutes for 
the punishment of witchcraft, continued in force 
till me passing of 9 Oeo. II. c. 5. In Ireland, 
the statute of Elizabeth, to the same effect^ was 
only repealed by 1 A 2 Geo. IV. c. 18. In the 
Institute of the Law of Scotland, published by 
Professor Forbes, in 1730, Uie existence and cn- 
minalty of witchcraft is suoported With great 
energy, ^e punishment of death on this charge 

was udeed inflicted in Scotland so late as 
by one of the remote local judges — £d. 


facts, the question concerning the intrinsic 
probability of such facts was a question of 
great frequency, and of the highest practical 
importance. In those times of terror, women 
were punished, and always with death, for 
acts ot witchcraft ; men for acts of sorcery ; 
human creatures of both sexes for being pos. 
sessed, or causing others to be possessed by 
devils: all were punished, or might have been 
punished, for all sorts of crimes, on the sup- 
posed evidence of ghosts. f 

In some publication, I believe in more than 
one, of the tailier part of the 18th century, or 
the latter part of the 17th, I remember, in for- 
mer days, to have seen a punt of a scene, in 
winch, on the occasion of a public trial, the ghost 
of a murdered person appealed in court to give 
evidence against the murderer. From such an 
ap)>eararue, no danger could ever be to be ap- 
prehended lor truth and justice. But the mis- 
chief would be, it the reported testimony of the 
ghost ot a niurdcrcd man should be received in 
evidence, and gain credit; as liis reported testi- 
mony, said to be given f/ut/t tn does in ac- 
tual pract’ce — [Tlierc have been several instances 
in winch witnesses have detailed evidence in 
courts of justice, which they have alleged to be 
ni'To repetitions of the narratives of apparitions. 
Sir M’nlter Scott printed lor the BannuiyueChib, 
a remarkable rei ord of such a trial, under the 
title, “ Trial ol Ituiicm Teng Clerk, and 
Alexambr Bine .Macdonald, Tor the murder of 
Arthur l>ivis, sergeant in General Guise's regi- 
ment ot b'ot, June A i>. M net I.iv ” bergcaiit 
Davis, will) had charge of a party tor entorcing 
the disarming act in one of the wildest districts 
ot the llighljiids, had been murdered in a so- 
lit.fsj •'pot, where his body was concealed. At 
the trial, a Highlander gave a distinct narra- 
tive ot tile a]i|iearancc of the sergeant’s ghost, 
which gave .1 very lucid account ot the murder, 
andde'^ribcd the spot where the body w.is con- 
cealed. A wom.ni, to vfhom this witness was 
servant, conlirnicd Ins testimony. All etFurts to 
discover the red sourie or motive of this extra- 
ordinary representation, bv c^o^s-exa^unatlon or 
otberwise, seem to have been baffled with much 
acuteness; hut it was impossible to avoid one cir- 
cumst.oue, which was dwelt upon as an incon- 
gruity VI/ that the ghost of the English sergeant, 
who had known no Gaelic in his lifetime^ was 
obliged to use that language to be intelligible 
to the witness. Though the other parts of the 
evidence were distinctly against the accused, the 
suspicion of the juiy seems to have been roused 
b> this trails iction, and an acquittal was found.— 
In a case which happened in the Highlands, so 
lately as September 1832, evidence of a similar 
descrqition was given, with this diflerence, that 
It passed through the mcdiutn of a dream. A 
peiilar had been murdered, and his pack concealed. 
An individual took the oflicers of justice to a 
spot where he said a voice had told him in a dream 
in Gaelic, that the pack would be found; and it 
was there discovered accordingly. Suspicion was 
naturally roused against the witness, but all at- 
tempts to discover the real ground of his know- 
ledge were bafiled. The accused was^ found 
guuty, and executed.— In a weekly periodical 
calM “ The Opera Glass,’* for 3d February 
1827, there is an unsulhenricated account of a 
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If etror H thould happen that; a mao should 
be. In dnnger of aUffenitg punishment, or in> 
jiutica in any ctther shape, on the credit of 
any eudh supposition, it would then be neces- 
aaey to anter into a serious comparison of the 
two cobnter-forces: the improbability of the 
allied supernatural fact, on the one hand, 
.Oft the other hand, the probative force of the 
teatlnaony on which the probability of the 
eilietenoe of these supernatural facts rested 

K , in the present state of the public 
his danger does not present itself as 
being seriously formidable On the last on a- 
irion on which the notion of a ghost presented 
itself upon the judicial stage, his existence 
was not brought to view in the iharactei of 
a subject-matter of proof or argument , but 
his non-existence ( I should have said, her nun- 
existence — for It was a female ghost) was as- 
Slimed, and the assertors of it considered us 
having, by the assumption of that clnuactei, 
subjected themselves to legal piiinshinent 
At present, the preMiihng impiession seems 
to be, that no fact, of a nature eonfesbedly 
tmpernaturat, is to bo believeil on the credit 
of human testimony , or, at any rate, of uny 
such mass of human testimony as hath e\ei 
found itself outwciglnnl by a prc|)ondeiant 
mass of counter-testimony (^composed, to wit, 
of an assemblage of witnesses siipenor in 
number and value taken together) in any 
court of justice 

While this mode of thinking (if I am cor- 
rect in considering it as prevalent) (ontinues 
in force, — as often as the topic of impqssi- 
hiUtv, or iiiiprobabilitv approaching to im- 
possibility, is introduced, the question wilt 
be, — Supposing (fur argument's sake) the 
existence of the alle^ged fact, ^^ou]d <t he a 
supernatural one? or, in other v\oids, a vio- 
lation of any known law ot nature It it 
would, it 18 admitted on all hands that the 
faet (that Is, the allegntion wherehy the ex- 
istence of it 18 asserted) is not true but iny 
proposition is, that, hovvevei extiaordinaiy 
It may appear, it docs not import the viola- 
tion of any law of «a/are There is nothing, 
therefore, to prevent it fioni heing believed 
«n the ciedit ot special human testiiiiuny 
and, in particular, of such testimony as on 
my side has been adduced Such, at tins 
time of day, is the language of the party on 
^ose side an article of testimony has been 

trial in the 8tate of Maryland, of the year 17U8 
Dif 1799, in whuh it would appear that a witness 
te a civil case was exxintned as to comniunica- 
whKh he eatd he had received from a ghost. 

. ThO ^uestiOD regarded a testament, and die 
•|^t in ^piestlon, was that of the testator It 
niuji tbia peculiaiity, that it wore a sky -blue coat 
VIhi jg|bMt had much communication with the 
WitneM Ott oriier matters, but the court over- 
ruled the pmiosal of the counsel to put ques. 
tiona bayoodtne adhjeet-matter of the cause. — 
Ad} 


adduced, the probative force of which is on 
the other side encountered by the objection 
grounded on the intrinsic improbability of the 
alleged fact 

The same progress of intelligence, by which 
the mind of the judge is rendered better able 
to defend itself against any deceptions that 
might be attempted to be put upon it by false 
evidence bi ought forward in support of im- 
possible or improbable facts, operates as a 
bar to prevent the bringing forward of such 
facts, and preserves his judicial families from 
being exj^osed to t4)c attempt Numerous as 
«re the instances in which the discernment 
of the judge is put to {he trial by false evi- 
dence, by evidence of false facts — facts which 
to the stain of falsehood add the characters 
of physical improbability, are seldom found 
of the number It is nut at present as in 
the days of magic and witchcraft, when the 
extraordmanness of the fact (so it did but 
derive its characteis liom that source) would, 
iiisteucl of dimmi'.hing, serve but to increase. 
Us ch.mc c^ of being believed False witnesses 
in the planning of then talcs of falsehood, 
take CMie to render them not un conformable 
in any lespect, but, on the contrary, in all 
icspects as contoimablc as possible, to what 
IS undei stood to be the ordinary course of 
nature When all is done that can be done 
to varnish the false tale, is the taint of im- 
probability still visible in it’ — the counter- 
evidence opposed to it, is little in danger of 
opeiating with less than its due weight The 
leigii ot religittds impostures, I mean impos- 
tines grounding their prospec’ts of success on 
notions del ivt‘dfiom religion, seems, through- 
out the field of scientific civiluation, or (which 
\rippen8 t> be the same thing) of Christen- 
dom, pretty well at an end Judges are no- 
where piepared to give credence to them, 
and, this being understood, suitors are as 
little prcpaied to hazaid them W'heii, in the 
last icntiiiy, the Cock- lane ghost afforded 
entertainment to an English court of justice, 
it did not present itself opontaiieousiy — it 
WHS draggtil into the light of day by persons 
who called down the hand ot avenging jus- 
tice upon the lying ape that gave it biitb 

§ 8 . An objection answerid 

On a loose and hasty survey, the case of 
impossibility or improbability — of intrinsic 
impossibility or improbability on the part of 
the supposed fact in question — might be apt 
to present itself in a different point of view 
from that in which it has been above exhi- 
bited , in a point of view in which the objec- 
tion to the fact might be apt to appear not 
to belong to the head of circumstantial evi- 
dence, to be constituted by a body of 
distinct evidence brought forward on the 
other side. This conception la accordingly 
in a manner implied m the import of the term 
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intrinsic^ applied as above : it may seem im> 
plied in the words mposBibility and impro^ 
baf/iUty, even when taken by themselves. 
Impossibility, it may he said, is a property 
that may with propriety be ascribed to the 
fact itself. Look at it by itself — every one 
sees it at first glance to be impossible. Look 
at it in this point of view, you see it by it> 
self: what >ou do see is the single fact in 
question : but, seeing this, what other facts 
do)OU see ? what otliei facts do you look tor? 
what othei facts have jou need to look tor •’ 
Absolutely none « 

This view of the matter is w^mt seems 
likely enough to be entertained , it being pre- 
sented to the mind, and in a manner war- 
ranted, by the tiiin of the language which, 
on the occasion in (juestion, is conimonly em- 
ployed Upon eloper examination, howevei, 
the propriety of it will vanish it vvill he seen 
that the natuie ot the case iinhspeiisahly le- 
quires that other facts should Tie taken into 
the account in w'hicli case, such other tacts, 
not heing brougiit toiwanl h) an) diiect tes- 
timony, or other e\ idence, (aiinot hut come 
under the hea<l ot circninstaiitial eynleni'c 

Take one of the \ ulg.ii cases ot wiichi latr, 
— at [iie&ent in enih/cd <*ountnes .i hniietons 
one — in most C'hiistian vountiics imt \er) 
long ago, in some (nils ot some such coun- 
tries pel haps even now, hut too seinuisaone 
An ol<i 111 III, oi (to tike the more < ommon 
case) an old woman, tiavilling, at pleasure, 
with prodigious velocit), and in e\ei) diiec- 
tion, through the <iii, without any assistance 
at all tor the journey, or none ln-fier than 
what may be supposed to be alFoMUd b) a 
brooiiistuk — Do you believe It ' No Why’ 
Because it is impossible it is a Jaet in itself 
impossible. Are you m your senses ? you will 
bay bO too Would you have Us go out of the 
bubjett, e.ill in other facts, and attempt to 
reason about it •* 'I lie \ery attempt to reason ^ 
would be an irrational one 

'I'he fiimness ot my pci suasion on the sub- 
ject can hardly be exceeded by any that could 
be entertained by a pcr«on, who, spe.ikiiig of 
it, should employ such language as is above 
But as to the source ot that persuasion, upon 
examining it, I do not find it quite so simple 
Were a tact of the description m question to 
be reported to me, I should regard it as not 
true. For wli.it reasons’ Because (^not to 
look out fur any mere repugnancies) it st^ds 
ill coiitr.idiction, tor example, to two physical 
laws. One is, that no body ever changes its 
place without some specific cause of motion :* 
another is, that, even yvheii exposed to the 
action of any such specific cause cf Tnotion, 
no body suffers any such change of place, un- 
less the force of such specific cause be in a 

* Of the causes of motion, an enumeration 
haa been given, suprtU PP* 


degree sufficient to overcome the iinpedlment 
opposed by the attraction of gravity. 

Such are the two laws in question i but, 
in alleging (as I do for shortness) the exist- 
ence ot these two ideal, and as they might b« 
termed verbal, laws, what is it that I allege in 
substance ? In truth nothing more, in either 
case, than an assemblage (though that an im- 
mensely multitudinous one) of facts agreeing 
with each other in a oertum point of view — 
with which facts the extraordinary phenome- 
imn 111 question is seen to be unconiormable. 
All bodies that 1 know anything of, tend 
tovvAids the centre of the earth. By what 
consideration is it, that 1 am led to form a 
proposition so gciieiul and exclusive? By 
tlicHC yvhich folloyv Every motion I make 
I or expel lence, every minute of time I sit or 
I stand vvitliont any consideriible motion, every 
' motion I Icel OI see on the part of other 
I bodies, conouis in giving me a confirmation 
' ot the truth ot it, so far as depends upon the 
j lyidcnce ot my own senses Do I apply for 
I tuitber inloimation to the presumed expe- 
I lienee and observation — to the aotual rela- 
I tion nml lieelaration, of other individuals, my 
' fellow -Cleat ores ’ — the inturinatioii runs coii- 
! staiitly, and without any the least exception, 

I in the same sti.nn ( hal evidence and w'ritten 
evnli'iiee -men and books — books touching 
on tins piiitii'iilar subject diiectly and profes- 
seillv — iiooks toiiolung on it incidentally and 
collaterally, — all eonenr in giving evidence on 
the same side All this body of information, 
all this immense and eontinually Hccumiila* 
ling body ot intoi inatiun, may at any tune, so tar 
us It were vvoitb while to pursue the thread 
ot analysis, be resolved into so many distinct 
ai tides of evidenee, ranged under the heads of 
disthietion already eVubited in this work. 

Alter all, what does it amount to? Not 
any direet ev idenee tlis.itrirming the existence 
ot the su|i[)o«>ed magie journey What then? 
.'so many artK'h s ot cneumstantial evidence i 
neither nioie nor less. But this circumstan- 
tial evidence, this supposed disaffirming evi- 
dence (it may again be asked,) — how does it 
disprove the truth of the supposed affirmative 
evidence -* In no other individual instance was 
motion over produced without a distinct as- 
signable cause, referable to some one or other 
ut the enumerated heads — in no other indi- 
vidual instance was the force of gravity ever 
oveicuine by a force less considerable than 
its own * to come to the point at once, in no 
otbei individual instance was an old woman 
ever earned through the air, either without 
any assisting instrument, or with an instru- 
ment of no greater degree of appropriate effi- 
cacy than a broomstick, by the exertions either 
oi her own volition, or by the exertions of the 
volition of any other being (such, for example* 
as a devil,) applying itself to her bodily fa- 
culties for that purpose. 
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But} from tUe oon>«xi«teiice of any such 
extr«or<|iQ«riIy produced motions in those in. 
stMcet, numerous as they are, how does it 
follow tliat no such motions have been pro- 
dneed in this instance? In none of those 
inataii^s has there been any direct evidence 
adhrming the existence of such extraordinarily 
produced motions. But in this instance such 
affirmative evidence does exist Continue 
then to disbelieve the existence of such ex- 
traordinarily produced motiuns in those se. 
varal instances; but think not, from tiieir 
non.exi8tence in those instaiic<<c, to piove 
their non-existence, much less their nnpos- 
sibility. in this. Think not that, because 
their existence is not to be believed without 
evidence, therefore their existence ran be 
reasonably diihehevcd against eviclc iice 
I should not expect to find in the pcson 
of any reader of these pages, an imlu icJuat in 
whose mind a persuasion of the existence* of 
any such aerial journey would, by the above 
tram of reasoning, he pioclucc d On the othei 
hand, neither do 1 see how it is possible to 
contest the truth of it, so far as concerns tbc. 
position it rests upon, — to vvit, that all the 
argument that is adduc'ed, or can be acic]iic*c‘cl, 
in disproof of such supposed tact, amounts to 
no more than this observation, v i/ the want 
of consistency, confornntj, agreement, uiia- 
logy (take what word we will, it makes no 
difference,) between this extruorchnar) sup- 
posed fact, and ttie other orclinarv iac tss above 
brought to view, of the tiuth of which we 
have been suthcientlv persuaded bj diicct t v i- 
dence Yet upon no »ti onger norxitbei ground 
than this discontormity, we seruple not to dis. 
believe such ex tiaorciinuiy facts, and that with 
•o firm a degree of por'^imsion, as without 
difficulty, anti almost vvithoiit thought', to 
pronounce them to be impossible 

So far, so good but tins propensity in our 
niitids, does it alter, does it mdueuc'c in any 
respect, the nature of the facts themselves ** 
By disbelieV i g the eMstente, past, present, 
or futuie, of any fact whatsoever, is it in our 
power to destroy, to annihilate, its existcuc'e ? 
to cause a fact never to have existed, toi ex- 
ample, that in truth has existed ^ Unc]ucstion- 
ably not. Most certainly, not any itiHueiu'c* 
on the existence of the facts thcmtselves can 
be exercised by the opinion such beings as we 
entertain of their existence Yet, after all, 
when We come to inqmi c what is the nature 
of the effects which any such discontormity 
(or rather our observation of the existence 
of AUdh disconformity, which is all w'e have 
of it}) is capable of produc iig, — the answer 
^ 0 disposition on our part to disbelieve the 
exi^mUiS of the supposed extraordinary tact 
atendOiieyin our own minds, notany tendency 
in the &Ots themselves. 

'I has much indeed may he added, vis. that 
so often MS a man in his proceedings assumes 


the falsity of such focts, so often will he, in 
that respect, ac*t rationally, and find his con. 
elusions warranted by experience, so often 
as he assumes the truth of them, and acts 
upon that foundation, so often vnll he find 
himself deceived — completely and deplorably 
deceived This iirgiimeiit, after .ill, will, upon 
a strict scrutiny, appear to amount to no. 
thing to he in appeal ance perhaps a distinct 
and additional aigiiment, but, in truth, so 
much of It as is tine, no muie than the same 
represented over again in another point of 
view As to everyshing that is to come — 
.Is to all sflpjiosed lutuie results — it is mere 
surmise, iiicic opiniuii, vvilhout facts, without 
evidence, a mere assumption of the matter 
in dispute As to all past results, it amounts 
to no more tbaii the already alleged and ad. 
initted di'.euiiforiintv, seived up only in an. 
other hhupe 

What, thep, is the true reply to the ar* 
gument iii question, Mippc)'*ing it adduced by 
a believer in witchiratt — adduced for the 
purpose of weakening our coiihdenee in the 
proof afforded, by the diseontoimity in que*.- 
tioii, of the non-exi'itcnce ot tint practice’ 
It Is this, _vi7 that vvh itever argument is 
(Htiable ot being bi ought foivvard toi the pur- 
pose of vviakeiiiiig our ooiilidence in the ar- 
gument iiuhiative of the iion-existeiue ot that 
piaetiee, applies in like inanner, hut with 
much greatei foice, to cveiy argument that 
<au be biougbt fmvvuid in fuvoui of its exist- 
tme '1 he tiavelluig ot old women, with or 
vviiliuiit hroomstiiks, through the air, is that 
ssort ut event vvhuh even you who affirm the 
exi&temeof it in this or that particular in- 
stame, admit not to be a common one But 
tilt cxibtem\y ot peisoiis who, by any one of 
a gnat vaiiety ot motives, are impelltd, and 
evei tu.illy eoiiipelled, to exhibit relations of 
faets, ordinary as vvellasextr lurdinary, which, 
on examination, prove not to be true, is a 
fact unhappily but too oftiii vetihed 1 he 
action ot old women in the chaiacter of 
wntches, is a fact wliuh, a< cording to your 
own statement, has happened but now and 
then, at this or that particular tune and place, 
but the action of men and women, old and 
young, with brooms and without, in the cha- 
lacter of liars, is that sort of event which has 
been hapfiemiig at all tunes and in all places 
of which we have any account This is so 
trui?, that a vv.iger (for though a wager is no 
direct pi oof of any tact which is the subject 
of it. It is, however, a proof of the real con- 
fidence of him who joins in it, and a punish- 
ment fqr rash confidence on the part of him 
who lu'-cs It.) m the character ot an argument 
ad hoMinem at least, a wager on this subject 
might he brought forward, not altogether 
without coiigriuty. Show witches on your 
part, while 1 on my part show bars, for the 
space of a term tn Westminister Hall, at so 
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niaiiy guineas a-head, and see whose purse 
will be fullest at the end of it. 

When I have to choose between believing 
a coiniuon, and believing an uncommon, event, 
I believe the former, in preterenoe to the lat- 
ter. Why? Because, in the very words which 
I make use of, it is implied, that the e\ent 
called common haN hitherto lieen ot more 
frequent oceurrenco than the e\ent called 
uncommon and to suppose that, h.iv me' been 
hitherto more frequent, it will < ontinue to he 
so, IS onl^V to belie\e, what all e\p«'iii*nce tes- 
tifies, that the cours§ ** ot iifituie i- i^iifonn 

The corfeluMon seems to be, that, m sup- 
port ol a per^ua'lon of the impii-«.ihilit\ of 
any tact, the best and utmt)st pioot which the 
nature of the ca^e admits ot, u the imhention 
of Us diHeoiitonnitir with >ome (lass ot tHC(^ 
induMteil h\ those piopo-itiori' which, tor the 
roiueinem’e ot di^eoiii st>, ha\ e heen received 
uiidei the up[)ellution ot laws (>t Katiire and 
that such pioot, so givt n, ot -iich di-contoi- 
initv,iriay, with projuietv, la'iefeired to the 
htad of ( ircumstantiiii oMdein'c 

Certaint), absolute eei taint), is a satisfac- 
tion w'hich on evi-ry giouiid ot iiiqiiii) weaie 
continuall) gia-pimt at, lint which tlic ini'\- 
oiahlc natmeot thinit'> hai plni td toi (icront 
of oui reach lhactical cei taint adciticcot 
us-iuiance sutbcicnt loi pi acticc, i-, a hli --injr, 
the attainment ot which, a- oliui at it he- 
111 oiir wav to attain it, mi. tie tidhcient to 
console Os undei the w.int ot anv such tii[>ei- 
diiiiiis and unatt.iiiiahh* acijnititioiis 

§ 9 I 'Hl^U‘^flv<lrthlu^•S'^ of' the rvithnee hi/ 

which facts disciiufin mnhh t» the tour<tc of 

nature have bun atttinjitid to he pioved 

The accreditation of anti-ph)ti«al or su-* 
pernatural fai ts is hv no mean- a matter ot 
inditferem ( tojn-tiee, - ev < n ot laet«. w Inch, 
with relation to tiic fait upon tlu e.iipet, 
have nootlni eircum-taiiec in (ommon than 
their being ( on the suppo-.it ion ot their truth i 
supeinatiiiul facts Lv< i\ sm h fact, it admit- 
ted tor true, opens the door tor the admi->sion 
of ever) othei it establishes the (irecedent 
It establishes this ueneiailv applicable pro- 
position, V17. that repugnanc) to the obvious 
lawsot nature is no bar to credihilitv (Jive 
( redittoany one instance ot witchcraft, — w ith 
what coii-istciiey or reason can )ou, on the 
mere ground of natural incredihiht) , refuse 
to give credit to any other ? 

Such being the tendenc) of credit given to 
supernatural facts — such the mischievous iii- 
riuence of supernatural facts, in themselves 
indifferent and innoxious, — it may h^ not 
unusefiil to bring to view such considerations 
as tend to diminish the credibility of anti- 
physical tacts in the lump. 

I. No fact of this class w as ever established 
by that sort of evidence which, under the best 
system of procedure in respect to evidence, is 


considered as the best e\ idence, extracted in 
the best manner ; and which, though termed 
the best 801 1, is not to be considered as an 
extraordinary sort, but the sort which is ordi- 
narily reqiiii vd and obtained in ordinary cases. 

II Accordingly, anti-ph)sical facts aie 
seldom lepresented anywhere — never in the 
face ot justice — as having inanifetitcd them- 
selves III the presence of diveis persons at 
the "ame time. 

In the instance of ghosts and appantioiis, 
this has tilreud) hoeii matter of geneial ob- 
sei V at ion Why '•o •' 

* W 

• 1 A |iersuasion of this sort has in many 
inst.anees heen smeeie — the consequence of 
delii-ioii In the iiist.'ince ot a celebrated au- 
thoi of Beilm,* to wlmm we aie indebted for 
a most eiirioiis and instinctive account of bn 
own ca-e, the ap|ieaiaiiee was the result of 
hodilv indisposition , and the nnieaht) of the 
cvisteiife ot a coi respondent external object 
known In the [ml lent at the time. The ap« 
p.ditKm iippe.ns not to two pei-oiis at once. 

I \\ hv r Be( .m-e fwopei-ons aie not subject 
to tlif '-.mie imii'-po-iticii, lx dily or mental, 
m.imte-tiiig ii-tir in the same tnaiwiet, at the 
s.iine 1 line 

'1 Winn* the npoited peicepfioii has not 
had delii-.nin, lint -elf-eoii-eioiis mendaeitv, 
lilt It - ran e, it h.i- m ver happened that two 
pi 1 -dll', ha V e eoneni led in the utter a .ee ot such 
Kpdit, on an) jnduial.f oi -olemn — though 
extia-jiidicial, oecn-ion h) ■’ Ih cause of 
I the (‘Xtreme and manitest dillicnlt) ofcari)ing 
' through anv such plan ot impo-ition with sue- 
I cess .'Subjected to exuimnation, tlit) could 
j not liope to escape eoiitiadicimg thembelves, 

I us Will a- one aiiotlm. Aecoidingl), when a 
I man eiyhaik-in a ( l.m of this kind, he chouses 
the comp.iii) and the oi^M-ion, and takes care 
I not to e\po-.(* Ins tale to eontiadiction, de- 
I signed or niuleiieneil, tiom a eonteder.ite 

III The anti-ph) vieal faets thus re[iuitcd 
are never of tin* ptumanent, but alwa)S ot 
the evane-eent, kind 

W h) Ih eaii-e, were they of the per- 
manent kind, the production of the object 
coristinitiiig the iii'nniul -ource of the nul 
! evidenci* would ot (I'luse be called for: nor 
could credence he expected, unless it W’ere 
produced 'I’liis case, when looked nearly 
into, is found resolvable into the preceding 
; one Why Because, supposing the source 
of evidence produced, and the evidence ex- 
tiaeted from it, under the eye of the judge, 
the unti-physical fact manifests itself in the 
presence ot divers persons at once. 

If, in any instance, (he exhibition of the 
anti-physical fact in the presence of divers 
persons has been undertaken or attempted, it 
h.is been in the way of legerdemain and irn- 

• Ntrolai: in Til loch’s Philosophical Alag*- 
*ine, and Uibbert’s Philosophy of Apparition*. 

+ Jtee above, p. 101, Note -f . — EtU 
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|> 0 fttwe« WlMUt, is legerdemain ? It is 
tlie apparaat yi<dati<»i of some law or laws of 
ilia mreuiiutances which, if known, 
show that no such violation existed, 
UAm ooncealedi 

v^n this view of the matter, it should 
sewn that those who maintain, in the charac- 
ter of a universal proposition, the non-cxist- 
Otteeof such physical facts as abu\ e dcscnbcil, 
may safely and even consi»teiitlv admit their 
OSistance, in the event of their being deposed 
to by a considerable number ol unexception- 
able witnesses, some or all ot them of good 
character, their testimony being extrm ted by 
a jttdicial examination, coixlueted with com- 
petent ability, m the best mode 

That the evidence should bo exti acted in 
the best mode, is a condition altogether es- 
sential For. if you will accept of a bad mode 
of a mode which English judges, knowing 
the best, and the value of the best, atcept ot, 
not only in preference, but to the ex< liision of 
the best, — you may prove witcluraft, in the 
manner in which witchcraft linsi been piuved, 
and conclusively, to the destnu tiori ot the de- 
fendant, in any quantity you please In the 
closet of a judge or other person hav ing uiei < y | 
or destruction in Ins power, you may tiaiis- j 
form old women into witches by confession, in ! 
any number that you please, and, by taking 
upon yourself the wording of the confession, 
leaving nothing to do to the witch besides the 
signing with her iiiaik, you save her so much 
trouble. Of course, you will not in this case 
bXi into any such inconsistency as that ot 
OalUiig for the personal evideme to be cor- 
roborated (as in other cases) by real evidence , 
that is, of the periminent kind, as above 

§ 10. Motives tending to produce a/hrmn't »« 
off and behif i«, facts dtstonjurmable to 
the course of nature 

In the case of a fact in regard to which its 
apparent anti-physicnlity, its apparent incom- 
patibility with the laws of nature, operates 
as a disprobative circumstance, — the proba- 
tive force of the evidence on the other side — 
the probative force of the testimony deposing 
in affirmance of the fact — is, on various occa- 
sions, apt to be subjected to diinunition fiom 
the same cause In determining whether any 
degree of credence ought to be given to an 
apparently anti-physical fact, regard must be 
bad not only to the circumstantial evidence 
. ati^ded by its apparent anti-physicality, but 
j^so to the probability of seductive motives 
ikcting upon the witnesses by whom the fact 
affirmed. 

yarious ere the occasions on which, by the 
iaorduiate and seductive induence of this or 
fbai apeeiM of motive, men are led to repro- 
senl pa -true, £scts which if they were true 
would be anil-phyaieal, but which are not 
true. Varioas are the dasses of anti-physical 


&cts, to die truth of which men are, on those 
occasions, led to depose. Coupling together 
the nature of the fiict and the nature of the 
occasion, I proceed to byng to view some of 
the principal instances in which this cause of 
deception has been observed to operate. 

In all these several cases, it may be of use 
here to premise that the seductive power of 
the species of motive in question, applying as 
it were to two diiferent quarters of the mind 
at om e, the understanding and the will, ope- 
rates upon it with a double influence What 
is not tuie, it prtimpts a man to regard as 
.true , and what is neither true, nor so much 
as by liim regarded as being so, it prompts 
him to report as if it were true. 

I Facts pi oinising wealth Transmutation 
of less valuable metals into gold Seductive 
motive, in the character of a cause of delusion 
applying to the nndei standing of the person 
addressed -fc- the person to whom the report 
IS made, — the love of the matter of wealth 
Seductive motive applying to the understand- 
ing ot the oiiginal n‘purter (the supposed 
operator) in case of delusion (simple liicoi- 
rectnes'., without meiidatity,) — the same, 
also, the pleusuie of cuiiosity, the pleasure 
of reputation, and of the power attending it 
Sediutivc motive applying, in case of men- 
dacity, to the will, — love of the matter of 
wealth , VIZ the wealth to be gained by the 
sale of the false secret 

Ti.iiismutation of a less valuable metal 
into gold, IS 111 itself neither tnoie nor less 
credible — a fofrt neither inoie nor less anti- 
pbysiral, nor devious tnspeiie * — than traim- 
nmtation of gold into a less valuable metal 
Yet, the probative force ot a testimony as- 
seiting the transmutation of another metal 
into gold, would be less than that of a tes- 
timony asserting the leverse Why? Because 
the oggieg.ite tone of the seductive motives 
above mentioned is so much greater in the 
latter tasc than in the former In the latter 
case, the most powertul of all, the desire of 
wealth does not apply 

II Cine of diseases by supposed inade- 
quate means Seductive motives applying in 
the (IiHiactiT of a cause of delusion to the 
understanding of the person addressed, — 

• By transmutation, acconling to the sense in 
which It is understooii, may be signified, either 
a pair of anti physical facts, or a fact simply de- 
vious in specie I'nderstood in a literal sense, 
It involves two anu-pliystcal facts, annihilation 
of the other metal — creation of the gold. On 
either of the two following supjj^iuons, it la 
butw fact simply devious t~-l. Gold u a com- 
pound of two other bodies: they are transmuted 
into gold, by being mixed together, u the te- 
uisite manner and m the requisite j^portions. 
. Gold IS one of divers ingreoients m the com- 
position of another known body i by the separa- 
tion of the other ingredients, the renwining in- 
gredient IS transmuted into gold. 
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avemioft to the pains of sickness : love of 
life. Seductive motive applying, in the case 
of delusion to the understanding of the on- 
giiiai reporter (the supposed opeiator,) — the 
.same as in the case ot the trausinutation of 
metals. Seductive motive applying, in the 
cs«e of mendacity, to his> will, — ilic same as 
in the case of delusion. 

In thn case, the fact of the euie of the 
disease in question hy the opeiation ot the 
supposed remedy in question, is one ot seven 
contending f!ict<», of all which the coriipaia- 
tive probability requiies t<i he ueuslied 

1. No re.il, or at Least such, disease the 
symjitoiiis really existing, but the lesultot 
the imagination 

2 No ioal disease the syniptonis iiienda- 
eiously repoi ted 

3 The disease cured, but bv the mere 
influence of the iniagin ition, not hv the ope- 
lation of the supposed lemcdy,— -or hy some 
other remedy 

4, The di'C.ise goneoffot Kselt euied, with- 
out the Hssiiitanee ot the imagination, by the 
unknown he.ilinij power ot n.ituie, or by the 
< ess,ition of the action ot the moihitie e luse 
J The disease not eom|iletely euied, t. e 
not uUiiiiately eun<l, hut (he symptoms nud- 
liticd or removed toi .i time , viz by eitliei 
of the two pieeediiur causes. Nos .‘1 and 4 
0 The disease not cured in any deeiee i 
the cessation ot tin* symptoms being taUely 
reported, whethei thioujth delusion or men- 
dacity, and w lit t her on the ji.yt ot the patient 
or of the mediuil jir-ictitioner 

7. fb, l.isdv, the di-ease cuied, and by tlie 
operation of the supposed leiiusly 

Of the dilusivi’ iiilineiu'e of the imaeimv 
tion, exem|)litieatioiis m.iy be foftnd in the 
choice made formerly ot iiiedu mes (iold, it 
was tbonglit, niiist be a sf)voreign reiiu iJy 
and all the etfoi ts of mdiistrv were emploviil 
to make it potable A remedy foi diseases '•* 
Why? Because It was so valuaidc — hei-ause 
it was so rare Diamonds aie still more va- 
luable ha|)pily they weie never mnployed tor 
tlie cure of diseases partly, perhaps, hecau-e 
they were so much more diflieult to come at 
than gold, paitly, bcc.uise there was no hope 
ot reiidciiiig them potable 

III Facts proiinsiiig happiness, tlircateii- 
ing uiihappuiess, both in the extreme The 
fact III question, spoken of as evidential y ot 
a commission given by asuperiiatmal being to 
a man, to issue commands to any or ail other 
men ; those comniaiuls converted into laws, 
by threats as well as promises; by prediction 
of pains to be endured in this or a futuTe life, 
in case of disobedience — of pleasures, in cose 
of obedience. Take even the promises alone, 
without the threats, — the seductive force is 
already beyond comparison greater than in 
the case of the making of gold, or the super- 
natural cure of diseases : add the threats, it 


receives a further and prodigiously greater 
increase. 

Prudence suggests and requires the yield. 

ing to the probative force of this fact, tie 

giving credence to it, without staying to 
inquire into the intrinsic credibility of it — 
into Us coiiindencc or deviousiiess, in degree 
or specie, with reference to the usual course 
of nature — into its conformity or repugnancy 
to the obvious laws ot nature. 

In tills way, — by the hclpof an instrument 
ot bednrtion which seems to be ready made, 
eouiting the band ot whoevei has confidence 
eiioiigli to take it up and use it, — any man 
(It imglit seem ) would have it in his power 
to impose laws, and those inesistible ones, 
upon Hiiv •ind eveiy other. Such, accordingly, 
might have been the result, it the operation 
had been (oiiimed to one person, or if the 
o|i<Tatois, III wh.ilevci iiumhci, had agreed 
among themselves lliippily for human li- 
berty at least i not to s|)eak ot Imppl^ss and 
virtue,; no sneh concord has existed. In 
dilfeieiit nations, -.ometimes even in the same 
nation, le^iislatoi •. seeking to iiilc iiilmi by this 
instrument have (‘ome torw'aid, opposing and 
eonibatmg one another with this instrument, 
im less dt‘eidedly .ind streiiiionsly than others 
with the sword Kuril Inis proelaiincd to the 
woild, — Tlie^e ot mine are the tiiie wonders; 
all otli<*rs — all those otheis that you hear of, 
aie false these that I piomiilgate to you are 
th(‘ ireiiiiinu eommands , all others, all those 
otheis that you heat of, are spurious. Divided 
tlyis, and opposed to itself, the seductive 
foice, how’ seldom soever effeetually lesisted, 
ceased to he absolutely irresistible. 

Sim h uie the motives hy which a man may 
be urged to give creiiu txi untrue facts. But 
how ( (lines it to he in his power’ Such is the 
tiiice hy wliK'h tin* will of man is subdued; 
hut hy what means is the undcistnnding itself 
brought into subjeetiori hy tlie will? 

I answer, — Judgment, opinion, persuasion, 
IS 111 a very considerable degree under the 
dominion ot the will , discourse, declared 
opinion, altogether. But it is the nature of 
o{)iniun declaicd, truly or falsely declared, by 
one man, to produce real opinion on the part 
of another 

Judgment in the power of the will? By 
what means? By the^e means: — To bestow 
attention on one consideration, to refuse it 
to another, is altogether in the power of the 
will. It iH in the power of a judge to bear 
one man speak m the ciiaracter of a witness, 
to refuse to hear another ; to hear one paper 
read in the character of an evidentiary docu- 
ment, to refuse to hear anotiier. The power 
which, in the station of a judge, a man thus 
exercises in relation to persons and papers, 
the mind of every man, sitting in the tribunal 
established in his own bosom, exercises at 
pieaaure over arguments and ideas: over the 



EATIONALE OF JUDICIAL EVIDENCE. 


Mtttento of evidentiary discourses, in the state 
in ivlddk, through the medium of the percep. 
tive fiutolty, they have been introduced into 
the ‘ AiaiDO^, An idea to winch a man’s at> 
tebtklll reiuses itself, is, to every practical 
purpose, during the continuance of such re- 
vdSSM, as completely excluded, and thence 
rendered ae completely inoperative, as tHe 
testimony of a witness, whom, bctoie he has 
begun to speak, the judge has sent out ot 
court; or a paper wlindi he Ims disposed of 
lit the same way, befuic any part of it has 
been read * 

That discourse of all kinds, more e>pe( tally* 
discourse declarative of upniion, is coinptutcly 
in the power of the will, is nianilcst enough 
But be who IS completely master ol men’s 
discourses, is little less than completely mas- 
ter of men’s opinions It is hy the distoaiue 
of A, that the opinion of 11 is go\ ei ned, much 
more than by any reflections ot his own 
To lak» upon trust from others (that is, ' 

• If hope or fear are employed in intliuncmg 
the discourse em])loycd in relation to persuasion, 
~»the discourse employed in giving expression 
to persuasion or the pretence ot it,— they are 
thereby employed in the promotion or the subor- 
nation ot nienoarity For i| truth, if veracity, he 
all that is desired, reward and punishnicnt, nope 
and fear, are alike useless it is onlv by giving 
birth to falsehood— to willul falsehood, to men- 
dacity— that they are capable ot producing any 
edVet, If the persuasion which a m,in is about 
to declare will be on the side dcs.red, whether 
reward be given to him in that event or no - 
whether punishment will be given to him m the 
event of lus declaring it on the opjiosite side or 
no, — neither reward nor pimishnitiu can be ot 
any use. The only supposition on wliith they 
CM be of any use, is, that, it ktt rnc to dtilaie 
his persuasion, be would declare it on th" side 
(qiposite (0 that which is desired 

Thus It is, that, whether hope or fear, expec- 
tation of reward or punishment, are employeil in 
influencing persuasion itself, or discourse pur- 
porting to be the expression ot it, tlicv are em- 
ployed indepraving the constitution ot the human 
mind. If in influencing persuasion itsell, then 
it U to the intellectual part ot the mental frame 
that the poison is applied — it in influencing dis- 
course piir|iortiiig to oe the expression ot persua- 
sion, then to the moral part. 

’ But in general the poison operates upon both 
parts together. To be habitually occupietl in 
the utterance of wilful falsehood, is a painful 
thoui^t: to be thus occupied for lucre, is a re- 
flection that renders the thought still more {min- 
(hl. To rid himself of it as far as possible, a 
n^n strives with might and mam to believe 
what he stands engagM to say that he believes * 
tw keeps his attention nailed to the considerations 
oj^rate in^favour of that side ; he turns it 
with horror from all considerations that 
In Ikvotie of the opiMisHe Hide 

Gratia it is that the principle bv which merit 
add reward are attached to belief, blame and 
puilfldtteMC'tO unbelief, is irreconcilably hostile 
not only td wtadom, but to virtue, FoUy, vice, 
and nriaery, are the fruits, of which, in propor- 
tion to Itsp4«valrnce, it u productive. 


[Book V. 

^from the discourses of others) his own opi- 
nions, IS, on by far the greater p-irt of the 
subjects that come under hu cognizance and 
call upon him in one way or other for bis 
decision, the lot, the inevitable lot, of the 
wisest and most cautious among mankind 
how much more frequently so, that of the 
Ignorant, the rash, the headstrong, the un- 
thinking multitude! 

IIow wicked (it lb frequently said) — bow 
absurd and hopeless the enterprise, to make 
war upon opinions I Alas! would it were as 
ab-iiid hopele^t, as it is wicked and per- 
nu lotis’ Upon opinions, pi un immediate way, 
jes To eiush the idea m the mind, to act 
upon It by mechanical pressure or impulse, is 
not in the power of the svvoid or of the rod 
In an uruinmediate, though, for eflicacy, not 
too remote way, through the medium of dis- 
cuuiscs, no tor what, in the case of opinions 
(unhappilyf(yrmankiiid)isbut too muchin the 
power of the sword and of the rod, is, to crush 
the enum lating and offending pen or tongue, 
to cut asunder the muscles by which they are 
moved 

Unhappily, the pow'erof the will over opi- 
nion, through the medium ot discourse, is hut 
too well understood by men in power Mean- 
time, thus much is plain enough the more 
credible the facts in tliemselves are, the less 
need has a man to seek to gam credence for 
them by such means By such means, credit 
may be given to facts the most ahsuid, cui- 
rcMicy to opinions the most pernicious Facts 
whicdi aie tiue,* opinions which in their in- 
fluence are bencfic ml to society, have no need 
of such snppoit If thi-^ be to be admitted, 
tjie consecjiifiue seems uiideiiiabie To em- 
ploy such "means for the st curing credence 
to anv fact, is to confers its f.iKehood and 
absnidity , to em|>Iov such mi*an> for the sup- 
poit of any opinion, is to confes., its crroiie- 
oiisness and mischievousness To pursue such 
ends by such means, is to betiay, and vir- 
tually to ( onfess, the practic e of imposture, 
the ( oii^c lousiie-s of guilt ^ 

The piopensity to give cicdence to false 
facts, to give adoption and currency and prac- 
tical influeiH'c to opinions howsoever absurd 
and pernicious, vvhcrcMievcT reward or pu- 
nishment is conceived as amuxed, by super- 
nut urul and irresistiiiie power, to the opera- 
tion of giving credence or discredence to any 
alleged tact, is ot itself too strong to need 
strengthening by any factitious means, — by 
the application of political rewards or punish- 
ments to that same purpose Ascribe merit 
to belef, — belief will naturally be upon the 
look-out for the most difficultly credible facta 
to attach upon In the belief of facts which 
present themselves as true, there can be no 
merit, since there is no exertion, no oppor- 
tunity given to any one man to distinguiali 
bim^If from any other — no opportunity to the 
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most obsequious to distinguish himself from 
the most refractory. The difficulty (as far as 
there is any) consists in the giving credence 
to tacts which, of themselves, present them- 
seh C3 as incredible : and the more incredible, 
the more merit; becau-e without exertion 
there can be no ineiit, and the greater the 
exertion (whatever be the line) the greater 
the merit, as everj mini is readv to arkiiow- 
ledqe. •The moie oh\ioii^ ,iiid obtriisiM.' the 
con*-iderations In uhich, it attended to, the 
fact would be shown to lie mcudihle, tin* 
greater the exertion \ to Jveep them 

out. 

Not that the dilVieultj, such as it a 
difficulty whieh anv one need <lespairoi doubt 
of being able to surmoniit. It n a contention 
in winch, in pro[>oition to a man’s wcakiics'^ 
of mind, he will have tin* .idvanlagt* over the 
strong, in [proportion to his ignoiaiic**, ovei 
the knowing; in [propoition to his tollv, over 
the wise, in proi>oition to his nnpiohitv, 
over the upright.* 

• In tiie In Id ot tbeolngv (all Ir.storv loins in 
proving It,) the attaclinicnt niamlest' d hv men 
to an opiiiion,and in [partnnlar hy nun in ]»ower, 
19 strenuoifs and inHcxilple, in tlie dir< it j>roj»or- 
tion of Its absurdity. The etlcvt is tin n Milt ol 
the con]oint inilueiue ot a \arutv ol lauscs 

1, With the /colons and siiuert ; the inori 
paljiably and flagrantly absurd the pro])OMtion — 
the greater the reluct .nee on the part ol a inanN 
understanding to the «ulo])tu)n of it— the greater 
and more iHiwcrhil the iftort necessary to over- 
come that reluctame, — the greater is the ihlh- 
culty, and thence the ai>]»aA*nt merit, ol the 
saenhee. If the sacntice ol the body is an obla- 
tion acceptable to the more llnin canine ajipetite 
of a malevolent .md jealous dcitv, — the sacrifuc 
of the nobler part, tin mind, the uinlerstaiuln#J^^ 
ii^elf, must be a still mort* g? ittlul ?acrili(e. 

2 Insincere, or ev(n simere; the grcaorthc 
absurdity of tlie prnjposition, the grtattr the im- 
possibility of obtaining in lav our ol if th it com- 
plete and impt rturbable serenity ot iiiiinl which 
accompanies thevonvution imprcssid ujkui the 
mind l)y real and familiar troths . the greater, 
consequently, the irnlatnui jirodiued by that pre- 
sumptive cvulerce of the falsity ot the proiiosi- 
tion, the amount of whnh is swelled hy tviry 
instance of disbelief on the pirt of other minds 
Kvery sucli instance ot dissent constitutes a sort 
ot circumstantial presumptive evidence ot the 
erroneousness of the proposition thus adhered 
to. Every such piece of evidence forms an ob- 
stacle to the formation, ent* ruinincnt, or con- 
tinuance of the persuasion whuh a man has it 
so much at heart to entertain (it sincere.) or (if 
insincere) to appear to eiueruin, without preju- 
dice to his reputation for sincerity in the circle 
in which he moves. 

S. Sincere, or insincere ; the more palpable 
the absurdity, the greater is the tnumiBi, the 
more entire the mastery- obtained over those 
minds from whom an assent, real or apparent^ 
can be procured for it. Strallow this poison^ is 
among the commands which impostors have been 
foundT impudent enough to issue, and fknatics 
mad enough to obey- Such (has the triumphant 
impostor said to the astonished strangers whom 


It h not wonderful that motives and in- 
terests should have the power of produring 
belief in anti-physicul iiicts; since they are 
fuiind by experience to have the power of 
producing bcliet even in belt-contradictury 
propositions. 

Upon the face of tlie matter, eyes being 
closed tigaiMst experience, it would seem that 
beliet in self -contradictory propositions is 
impo-^sihlc On the contraiy, it is altogether 
natural and so natural as to be veiy gene- 
rally rXCliiplltli d 

It has already i)cen shown in what manner 
tile cxfiectation ot row aid or punislnnent, as 
cunnet ted with particular opinions, opeintes 
upon the lodgment, tliiough the medium of 
tlie attention 

When the idea of merit comes to be at- 
tached to the iirt ot l)eln»t, tlie degree ot meiit 
will naturally hi* siip[)osed to lie in pro['ortioii 
to the dilln'iiltv of helievniL", and tin' comse- 
({uent exeition reifuiied tor tlie pioduction ot 
belief 

Jhit, to tlie eves of an oh-oiver, the exiht- 
einv ot e\i rimn bestowed on the endeavour 
to pioil^*e belief has no siiier te«it — the in- 
tt'o^^irv of it in tin* elmractor of an operative 
cauM* has no more correct measure — than 
the inagnitinle of (he opposing forces which 
mii''t have het*n oveicome eie the effect hns 
bciui a<'<*omplisli(*d And the more repngnurit 
to leason ,inv piopo^ition is, the more power- 
ful an* till* olntai 1. which it opposes to any 
exertions that an* made to cuiihe it to be be- 
lieved consequent] V , if the obstacle has been 
over conn*, the more [lovverful must have been 
the exeitioiis hv which it has been overcome 
— hv whii h the effect thi*s aimed at has been 
prodyecd and the greater, it is thercfoie 
^nppoM'd, will he the Pew aid attached to such 
meiitorious exertions. Thus it is, that, the 
nn»ie absurd anv proposition is, the gi eater 
elfcirts are natuially made to believe it. 

Be the snhjeet what it may, if the propo- 
sition propo'.ed lor billet be a propobition ot 
the allii malive east, bi'lief will depend [lartly 
upon the [>rohitive foice ot the affirmative 
evidi*nee, paitlv upon the weakness of the 
diMilhrinative evideiiee, or the non-existence 
ot anv '*nch ev nleiice meaning alvva>9 hy ex- 
ibteine, relative existence — existence in the 
place in question — the judicatory in which 
the cause i& heard, and is to he determined. 

As to affirmative evidence . in the ease here 
in questnm, an authonttj (that is, the opi- 

he meant to impress with the irresistible pleni- 
tude of his power) — such are the fruits of faith, 
when It IS sincere. Stcallotv this nonsense^ is 
the criterion ot obedience imposed by each do- 
mineering dogmatist upon the proselytes, whoso 
opinions, or whose lanraage, the force of hope 
or fear has placed under nis command. The 
more gross the nonsense, the niorc prostrate la 
the obedience on one part, the more absolute the 
powj.r on the other. 
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f)r«ien4e4« of some other person 
ortteWQAftt whose situation affords a ground 
HIOIV or less strong for supposing them con- 
veMbOt tvitlk the subject>matter in question) 
win elwayi operate with more or less pro- 
hitivs £i>rce in the character of affirmative 
•Tk^itce. But, — for the exclusion of all dis- 
afirniative evidence, and thence of all dis- 
plrol^ttve force, — the power of the will, 
sif^lied in that direction with the degree of 
SKRortion required by the nature of the case, 
wiU of course suffice Finding, therefore, no 
disprobabve foice to oppose it, the preva- 
lence of the probative force of the affirmative' 
eti^nce, and the production of the corres- 
pondent affirmative persiidsion, become abke 
a matter of course 

The probative force of authority, in the 
character of evidence, will be, on the one 
hand, as the plenitude of ascribed knov\ ledge 

on the other, as the completeness of seli- 

conscious Ignorance 

If, by hope of leward alone, the effect in 
question (viz belief) is thus capable of being 
produced ;«how much more suielyby punish- 
ment I an instrument, which, uppar^it prox- 
imity and certainty being the same in both 
cases, acts with so much supeiioi force If 
by either of itself, how much more surely by 
both together I And it by either at an ordi- 
nary degree ot apparent magnitude, how much 
more by both togethei, each at an infinite 
apparent magnitude*** 


• This very connexion between reward and 
punishment on the one hand, between opinion 
and dedaratfon of opinion, on the other; be- 
tween reward, and the belief, or expression ot 
belief, of a wonderful fact,— between punish- 
ment and the disbelief, or expression ot disbe- 
lief,— has. in the case of supernatural facts, 
been urged by some as a circumstance operating 
in proof of tbe fact, and which ought to have its 
tnnuenee in producing on our parts a persuasion 
of the truth of the fact, on our observing it to 
be reported as true by others In other words ; 
Uie wonderfulness of a fact being given, its cre- 
diblhty will be tncreased by the circumstance 
of its navmg been announced as contributing to 
constitute the foundation of a religious system ; 
ie. of a system of commands, sanctioned by 
threats and promises, represented as emanating 
filom an invisible supernatural being, as above. 
Bscreased ? increased ^ For this reason . 

^CCMUie It is thwnature of this circumstance to 
IpgpvORe scrutiny; and to operate as an advertise. 
Xnent to sceptics and disbelievers to come for- 
ward and inquire into the fact, and contest the 
«fath of it 

]f 'adequate means and motives for the per- 
AmBMiMe of such scrutiny were at hand,— yes. 
iBtft if not, what becomes of the security — the 
IMikliiflF ibn trustworthiness, thus supposed to be 

'Hd BwiMe of a/uitire fact, yes. Let it pre- 
awt iMlf M being of the wonderful east, and 
letitbtf OWplajrcd as an engine of pow«r In the 
nunUMT Moyo mentioned, as an instrument for 
Ute support of UiTs or that system of religion, 


Thus stands the matter in regard to matters 
of fact in general, and in particular in regard 
to such as are improbable , these being the 
only ones (and that in proportion to their 
improbability) in respect of which there can 
be any need for applying, in this partial way. 


new or old, — no doubt but the use thus made of 
It will have the effect of causing it to be more 
closely examined into, than if no such use had 
been made ot it. • 

But in the case of a past fact, — what becomes 
of Its tendency to promote scrutiny ? Is it part 
of the supposition tli^t it was actually subiected 
to such scrutiny^ Applied to past facts, all sup- 
position about tendencies is superseded. If it 
teas subjected to scrutiny — in a word, to judicial 
examination, produce the minutes of the exa- 
mination . this done, the question whether it be 
likely any such examination should have taken 
place, would obviously be frivolous If, on the 
contrary, it does not appear that any sucii scru- 
tiny was performed, anj such examination taken, 
then again tht argument from tendencies assumes 
what IS contrary to fact. 

To }udge of the force rf this argument, take 
note of the securities for trustwortniness in evi- 
dence, as herein brought to view all of them 
exemplified in the practice of English judicature. 
Take, on the other hand, the book, whatever it 
be, in which the system of alleged sQpernatural 
precepts, threats, and promises is exhibited, toge- 
ther with the wonderful facts referred to as proofs 
ot Its authenticity Obscrvewhich, if any, of those 
securities liave been a])plied or are represented 
as having been applied, to the establishment of 
these several facts Take the Koran, for ex- 
ample, with the several wonderful facts therein 
reported \\’’hose testimony have you in proof of 
them ? That ot 'the writer, whosoever he were : 
Mahomet, his composer, or his scribe; but say 
Mahomet. On the occasion of this or that fact, 
he speaks of it as taking place in the presence 
tf hundreds and hundreds of eye-witnesses — 
persons noi?e of them likely either to have been 
themselves deceived, or to have harboured a wish 
to deceive others Instead of hundreds put thou- 
sands* wliatdoyou get by the multiplication? 
M hat testimony have you even now but Maho- 
met’s P and who, at this time ot day, shall cross- 
examine Mahomet^ Instead of Alahomet both 
hero and fiistorian, suppose Mahomet only the 
hero, and the historian somebody else, who, hav- 
ing been a hero to nobody, is himself unknown. 
Instead of one such historian, suppose half a 
dozen, sometimes agreeing, sometimes disagree- 
ing* a wonderful fact, reported by one, omitted, 
as not being true — or, not being worth reporting, 
omitted or reported differently, by another; not 
one of these histones in print, till ages after the 
deaths of all supposed eye-witnesses : not one of 
thhm known so much as to have been communi- 
cated in manuscript, or so much as wntten, till 
Aftei the deaths of all possible counter-witnesses: 
not one of them known to have passed for 
into the hands of any other readers than what 
were qiredetermined not to institute a scrutiny 
into the truth of any of the wonders. And sup- 
pose the desire of subjecting the facts to tbe test 
of a judicial examination ever so strong and ge- 
neral among these readers t what means of carry- 
ing any suen desire into effect? Do the minu^ 
of any such examination remain, orgny trace or 
track of their having ever been in existence ? 
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the force of the will to tlie operations of the 
understanding. 

What remains to he ^hown is, why self- 
contradictory propositions, — which, when 
examined as above, are tound to be, not im- 
probable propositions concerning matters ot 
fact, but propositions still less fitted to be 
credited upon rational grounds, — should find 
so much more ea'>y and extensive evidence 
than proposition> a-sertive of improbable 
matters of tact, even such as are so in the 
highest degree 

The reason seems to In*, that, i^' diTlv ex- 
amined, every sell-contr-idictory proposition 
would be found to be an assemblage ot vyords 
voidof sense — a ma«sot downrmht noii'.eii'-t* 
But, in proportion to the apparent lespecta- 
bility and trust worthiness oi the authont> ot 
the instructor, will be the assuiance of the 
pupil, that, tioin such a source, nothing that 
is capable ot iieaiiiig so degiadyig an appel- 
lation can emanati* What, in thi- case, he 
Will therefore ticitly a-.'iime and take tor 


effects, there needs but the existence of sonu 
power in nature with which we are not ax 
yet acquainted.* 

True it is, that, in my view of the mat. 
ter at least, the existence of any stich power 
would be a mitter completely disconform- 
able to everything that at piesentwe are ac- 
quainted with respecting the established course 
ot nature. Ot this so full is my persuasion, 
that. 111 the way of wagering, I would, tor the 
value ot a shilling, stake upon it, without 
'<‘1 iiple, evei ything I possess but, for the rea- 
son above intimated, m the consciousness 1 
•led of my not being in possession of universal 
science, 1 find a leason altogether suificient 
to prevent me from ^egai ding it as being, in 
the sfiict sense ot the w'oid imposbihility, im- 
possible. 

§ 11 I)isf>nrtti>nhcttcefn fuct'i impossible 
.e, (tiiil* farts iiitpossi'ile si alia. Of alibi 
eviilrnrr 

There aie two occaMoiis on which the evi- 


granted, is, that under tin. \eil of ,ip[).iieiit 
nonseii.e there lu's enveloped .oine ixqm.ite 
sense, too valuable to be made manite-t to 
e}es so impuii* and dull a. bis an* 

Issuing, OI aiipeaimg to i.'iie, horn such a 
source, a piopo.itioii ot^ii- complexion will I 
thus be upon a tooting with a piopo.itioii j 
taken from a toieigii binguaire, a laiigiiau'e 


*leiu‘e, OI arguuieiit, indicated by the words 
iNifui^sibiliti/ and inn edibility ^ aie capable of 
pi O'cnf ing them.el \ es. 

I On the one side (say that ot the de- 
mandant,') a laet i- deposed to b) a witness* 
on the other side (viz that of the defendant,^ 
no testimony is addiieed, hut it is averred 
that the suppo-ed tact, as thus deposed to 


with winch ho ha. no ae<iuaintaiiee Kiom ) is in its o\vn nature incredible; or, w'hat 
an eldeil) man ot good lepiitation, in the ea- eouie. to the same thing, nnpiuhahle to such 
paeitv <)t an iii.ti uetor, supi)o.e a young pupil a degiee as to he incredible. Say, for ex- 
to hear delutud, in the cliaiacter <jt an iiii- ample, a tael pieteiided to have taken place 
controvertible ti nth, /.</ «//«/<, Mnham- in*tlie y\ay ot yyitcbcraft a man lifted up 
med resold allah. I’o him it yyould m it'clt sloyyh, yyithoITt any exertion of yvill on his 
be so much iion.ciisc. to a por.oii ae(|uauited pint, oi eonnexioii yyith any other, from the 
with the Arabic language, if a pjoii. ChiiA grouiul into the air; or an old yvonian, by 
tian, it yyould piesfut itself a. a b].i'plieinou. an exeitioii ot y«dition*on her part, ridin.t in 
falsehood — if a pious Mahometan, asasaeied the an at pleasiiie on a broomstick 
and fundamental truth On the one side (say again that of the de- 

Thus easv is it tor a mass of iion-eiise, by manilaiit, ) a tact is deposed to by a yvitness, 
which no matter ot lact is ui tiiitli as.erted, as la'toie on the other hand, it is averred 
to become the subieet-inatter ot a seveie and to be niipo.sible — impossible not in its oyvn 
unshdkeable beliet . and this for the yei\ lea- natuie, as betore, but tor this reason, viz. 
son that it is noii.eiise that the existence ot it is incompatible yvith 


Compare, in this [loiiit of vieyv, this non- 
sense, yvith any <it tho.e propositions yylncli 
aie enunciative ot an intelligible matter ot 
supposed fact, yvhich \yo have the stioiige.t 
reason that man can have tor belieynig not to 
he any yy here realized . such as that ot an old 
woman’s moving in the air at pleasure on a 
broomstick, or a man’s introducing his body 
into a quart bottle. 

Though, in regard to either of these pro- 
positions, we have as full proof of its fglsity, 
M, for the governance of human conduct, a 
man needs to have, — it is only by a mixture 
of ignorance and rash confidence, that either 
of them could he pronounced, in the strict 
sense of the word impossibility, impossible : 
since to the production of either of these 


I the existence ot another fact, which in this 
I vieyy is de[>0'cd to by other evidence : say, 
the tc.timony of a suppiior number of wit- 
iic.ses. The defendant cannot, at the time 
alleged, have been committing the offence in 
I.oiidon , for at that same time he w'as at 
Yoik, a phu’o above tyvo hundred miles dis- 
tant. The iiistaneo here given is that yvhich 
lb commonly knoyvn by the name of alibi. 
It supposes the incompatibility of aTBan’s 
existing in one place at any given point of 
time, yvith the existence of the same man in 
any other place at the same point of time: 
or, in other words, of a man’s existing in two 
places at once. 

• Compare this with p. Uti, anil tlie Note at 
the bottom of that )>age. — Editor. 



m 

[Vov the purpose of the present inquiry, 
ttiose two kinds of impossibility are exactly 
fdUto* The nature of the impossibility is in 
both coses the same . in both cases it con- 
•ISts in ^sconformity to the established course 
of AOture. The difference is, that, in the hist 
of the two rases, there is but one e\ ent men- 
titmed, and that event is one vibich, taken 
by itself, cannot be tiue, — in the second 
‘case there are two events mentioned, either 
of which, taken by itself, may be true, but 
both together cunnot 

In the first case, therefore, the impossibi- 
lity bemg supposed, ive immediately set it 
down that the testimony of the affirming wit- 
nesses 18 false in the second pliice, \ie have 
to choose which of the* two testimonies we 
shall disbelieve — that of the witnesses who 
affirm the one fact, or that of the witnesses 
who affirm the othei fact 

If 1 am told that, on su<‘h a (lay, at such 
an hour, John Brown leaped o\ ei the moon, 

I at once reject the as«ei tion as being incre- 
dible * this 18 impossibility of the first kind 
If A tells me, that, on eiich a day, at such an 
hour, John IBiown vias in London, and B 
tells me, that, on the same day, and at the 
same hour, the same individual was at Yoik , 

I pronounce with equal readiness that both 
stones cannot be true but it remauis a ques- 
tion for subsequent consideration, which of 
them it is that is false and this is impossi- 
bility of the second kind ]* 

The plea of alibi, although the fact should 
be regarded as established by satisfactpiy 
evidence, will not always be regarded as 
conclusively disprobativ'e nitli legaid to the 
fact to which it is opposed Why f By i eason 
of the uncertainty that may attach upon the 
point of time. The identity of the point of 
time in the two cases being asMimed, — let it 
be proved, that at that time Titius was in the 
first floor of the bouse in question, it is theie- 
by proved to be perfectly inci edible that, at 
that same point of time, he should have been 
in the second floor. But, from the sire of a 
second or third of time, enlarge the temporal 
seat of the fact to twenty-four hours — on 
that supposition, and in that sense of the word 
titae, proof of a man’s having been at Loudon 
will not disprove the fact of his haiing been 
at'>York at the same time , as in the ca^e of 
the celebrated flying highwayman 

Hence it is, that, in the case of the plea of 
sth&f, — though, admitting the truth of tbe 
evi^ice in support of it, the incredibility of 
thd'iRt in the character of a fact inci edible 

lofo never comes into dispute, — this is not 
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paragraphs within the brackets 
by the Editor. They appeared ne- 
oesMiqVtb complete the section, which is com- 
posed, of 'ipere fragments, written at different 
fimas hf dm Antbor, and which the Bduor waa 
O' hMg rf to connect together as he best could. 
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the caae with it in the character of a fiuit 
incredible in degree If it be satisfactorily 
proved, that on the 1st of January 1826, at 
noon, Titius was in the choir of Westminster 
Abbey, — it is out of dispute, that, on the Ist 
of January 1826, at noon, he could not have 
been in the choir of York Minstei Hut if 
all that has been proved is, that, on the 2d 
of Januaiy 1826, at noon, Titius was m the 
(hoir of Westminster Abbey, — whether, on 
the 1st of January in tiie same year, at tbe 
same time of the day, be was at York Min- 
ster, is qot put oiif of dispute the fact of hia 
being at Yoik Minster on the said 2d of Ja- 
nuary, if spoken of in the character of an m- 
ci edible fact, will not be spoken of as being 
such tn toto, but only in degree Titius is 
not said to have been in both places at once . 
what IS said of him no\\ is, that at the one 
time he was in the one place, at the other 
time in the^otber and tbe question is, whe- 
ther the degree of quickness with which he 
IS said to have pas^^ed from tbe one place to 
the othei, be credible, under all the circum- 
stances of the case’ 

Of the plea of alibi, the possible use is evi- 
dently without limit It may alike be em- 
l>loi ed in [)enal caiives and in non-penal causes 
In both, the subject-matter of it may be the 
person of the defendant, the peison of the 
demandant, or any other person — or instead 
of a person, it may be a thing 

But the soits of causes in which in practice 
it is most in use to be employed, are penal 
ciiises and the subject-matter of which the 
alihi IS most in use to be piedicated, is the 
poison of the defendant It cannot be true, 
|hat, at the time cbaiged, 1 committed tbe 
ofiTeiu e ch irged, for at that time 1 was in an- 
other place , and it is not so much as charged, 
that, at the place wheie I then was, any such 
offeiue was committed by me or by any one 
else 

The s\steni ofproceduie in which this plea 
occurs with a degiee of fiequency far beyond 
what is exemplified in any other, is the Eng- 
lish, — nioie particularly in tbe case of the 
causes belonging to the higher penal classes, 
in which trial by jury is employed In these 
case«, toi one instance in which it is tine, 
theie are peihaps some hundreds in which it 
13 false The cases in which it is believed, 
I should not expect to find so numerous as 
those in which it is disbelieved , but (setting 
aside the one extraordinary case,) as often 
as it is advanced, perjury is employed in the 
suppoi t of it ; and, as often as it is believed, 
so often is that perjury successful, and guilt 
triumphant, and the criminal taught by ex- 
perience bow he may proceed with impunity 
to tbe commission of other crimes. Should 
the prevention of crimes ever become a pri- 
mary object with the powers that be, this 
source of turpitude, tc^ether with so many 
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others, might without much difficulty be dried 
up: hut aa yeti fiat justitta, ruat calumy has 
been the maxim : meaning hyjuatiUay not the 
essence but the forms of justice. 

1 . One remedy that prcbents itself is, the 
not receiving any witnesses to a point oi that 
sort, without their coming accompanied with a 
certain number of persons (of whom a part to 
be householders,) in the nature of the com- 
purgators of the old law, to give an account 
of their character. There is no one, in such 
a country as this, be he wlio oi what he may, 
who IS not known to sevcnul. 

An objection to this is, that there .^re many 
persons who have no gOod character, hut who, 
for all that, maj chance in good truth to have 
seen a man in one place, at the time when he 
IS charged to ha\e committed a crime at an- 
other. This IS true ; but, it the ca-e with 
respect to their character be so, it is still fit- 
ting it should appear. ^ 

But he may bo a strangci . oitlar un ab- 
solute stranger, a foreigner , or a natne just 
arrived from a distant country But if thi>. 
be the case, it is fitting it should appeal . and 
the making it appear may be ac<‘epted in ev- 
cuse for the want of compurgator-i. But how 
IS this to appear ■’ Not by the single oath ot 
the witness himself, foi he who will periure 
himself in the immediate mattei of the <‘ause, 
where he is liable to contiontatioii, will still 
more readily do so in the piebminary ni.itter, 
where he is not. The testimonv, conceiiiing 
him, of that person or those persons with 
whom he has lodged within a c^itain interval, 
should be reijuiied, in coi roboration of hi-, 
own . or, lastly, it he is an absolute vaga- 
bond, who has lodged nowhere, and is know’ii 
to nobody, this al.so, it is very fitting', should 
appear. 

2 . Another remedy might be, the rcquuing 
notice to be giv'cn to the pro-ecutoi, a ceitain 
number ot days betoie the tnal, «»f the names 
and places of abode ot such intended wit- 
nesses — a practice all e.idy established as to all 
evidence on the side ot the pio-ecution, in 
cases of treason — a piactice much less liable 
to abuse in this instance than in that In 
treason, there is ahvays a common cause, and 
a common purse . a cause which sanctities all 
means, and which, moreover, sets to woik all 
means of obtaining acquittal, with at least as 
much alaciity in behalt of guilt as oi inno- 
cence. In ninety-nine cases out of a bundled 
of ordinary prosecutions, the pio^ecutoi has 
no wish to impress the judge with a persua- 
sion of the guilt of the accused, any fuithei 
than he is penetrated himself with that per- 
suasion. 

3 . But the only adequate remedy, and one, 
perhaps, which may supersede the other two, 
is a power in the judge, after hearing all the 
testimony fbut whether after or before the 
verdict given, may be made a question,) to 
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adjourn tbe trial to a further day, or, what 
comes to the same thing, to appoint a neytr 
one ; taking such securities as the nature of 
the case may require, for the fbrthcomingness 
of the defetidant, by holding to bail, or by 
recommittal. In the mean time, all such par- 
ticulars as may give a clue to the discovery 
of the situations and characters of such wiU 
nesses will have been drawn out of them by 
iiitei rogation, and the prosecutor will be fur* 
mshed with such lights as may guide him to 
the discovery of more numerous and unex- 
ceptionable witnesses, who may prove that the 
fast set w'ere themselves, at the time, in a 
place other than that wherein they pretended 
to have seen the accused ; or may in some 
other way prove the falsity ot their story. 

Such .1 regulation being established, — men 
who now, fui the sake of hue, or an unright- 
eous tiieiidship, venture upon a perjury which 
larely admits of defection, as knowing that 
it IS but bo.uing on, and all is over, will 
shrink tioiu the thought ot encountering such 
a sci utiiiy as, atter such lights, if well elicited, 
it IS scaicely possible that anything but ve- 
racity should bear I do conceive that the 
appielieiisioii ot such a scrutiny would, in by 
far tbe gi cutest number of those instances in 
which such iiiaohinutiuns would othciwise be 
put in piactice, prevent the attempt from 
iieing made at all, and, should it be made, 
fioin being unhappily successtul. 

Nor will these precautions, if rightly coii- 
sidei ed, he touiid to be less favourable, upon 
the whole, even to those at whose expense 
thef aie taken The escaping by evidence 
ot this suspieioiis kind, when unsifted and 
unexaimned, nevci fails to leave a stain on a 
man’s chaiaetei , which a thorough discussion, 
with sifch assistance, wtAild etfectually wash 
out. 

§ 12. Of minohabihty, as reyards psycho- 
loyit'al facts. 

On passing from physical facts to py&cho- 
logical facts, a change of language becomes 
necessary. AVliere physical facts are con- 
cerned, tin* ropugnaney between the alleged 
tact and the facts coi responding to the law 
ot nature fioiii which it is considered as de- 
viating, OI ot which it is considered as a vio- 
lation, is sometimes considered as existing in 
a degiee which attaches to the alleged fact 
111 question the character of improbability in 
this oi that degree, sometimes in that super- 
lative degree which stamps the alleged tact 
as tmpvssible. In the case of the pyscholo- 
gical class of facts, this highest degree is not 
considered as having any place in tbe scale. 
In such and such circumstances it is impro- 
bable that a man should have acted or thought 
so and so, — thus much is said continually: 
but, that in any such case the improbability 
should have iisen to the height of imposai* 

li 
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M ft d^ree of intensity to which the 
ftnertion has seldom been raised by the ut- 
most heat of altercation. For expressing 
Om, cdidmmty, the uniformity, observable 
amongst physical facts, laws of nature have 
been long ago laid down, as above obsei ved 
, To ibe pu^ose of denoting conformi ty among 
psychological facts, the application of that 
flctitious mode of speech appears not to have 
fMSen ever yet extended The oaiise of this, 
difference is obvious and simple Amongist 
psychological facts, no such close conformity 
Is commonly obsened ns amongit physical 
facts. They are not alike open to our obsei;- 
Vfttion ; nor, in so fai as they have happened 
ictuallyto be obsei ved, has the lesultof the 
observation been such as to wariant the sup- 
position of a degree of conformity equally 
ilose. 

The sort of internal perception oi con- 
sciousness we all feel of what is called the 
freedom of our will, is of itself sufhcicnt to 
put a negative upon the application of any 
such term as imposnbihtif to any of the fa(ts 
which present themselves as flowing fiom 
that source To assert the impossibility of 
any given act, is to assei t the necessity of t he 
opposite act , and, in a proposition us'^erting 
the necessity of this oi that act on the jiai t 
of any human agent, a denial of the ficedom 
of his will IS generally undei stood to be in- 
volved. 

Examined to the bottom, this conscious- 
ness of the freedom of our will would, it is 
true, be found to amount to neither more nor 
less than our blindness as to a pait, inor<' oi 
less considerable, of the whole number of 
joint causes or concuiient circumstances, on 
which the act of the will, and with it the 
consequent physical acts, depend no? is this 
the only instance of a false conception of 
power, growing out of impotence But the 
question is, not as to what sort of cx[)tession 
might be best adapted to the case, but what 
the expression is, that is in actual use And 
here too we see a furthci confirmation of the 
observation already made, vi/ that it is only 
by a sort of misconception and verbal illusion, 
that such attributes as necessity, impo<!sibi- 
lity, probability, improbability, are considered 
and spoken of as if they were attributes and 
properties of the events themselves. The 
onlv sort of fact of which they are leally and 
truly indicative, is the disposition of our mind, 
of our own judgment, to be persuaded, ivith 
a greater or less degree of assuiance, con- 
cerning their existence or non-existence to 
entertain an assurance, more or less intense, 
at the place in question, at the time in 
qtieation, the fact in question was or was not 
in e^tence. 

Plmical improbabilities — facts rendered 
indrecl^e {O enlightened mmds by their de- 
vjatioti ffotg the coarse of irrational nature, 


have seldom of late vears come upon the car- 
pet in any court of judicature. The alleged 
improbabilities, which, on that theatre, are 
so much more frequently bi ought foi w'ard and 
opposed to direct evidence, are of the psy- 
chological or mental kind Alleged or sup- 
posed acts or states of the mind — conscious- 
ness or non-collsclousIles^ of this or that fact ; 
recollection or iion-recolicctioii, intention or 
non-intcntion , operation or non-opeiation of 
the idea of this or that pain or pleasure, in 
the chaiactci of a motive, conduct of such 
or sufh a destnption, undei the influence of 
such or ffuch an intention — any of these acts 
or modes of being a>"e alleged as having 
exhibited themsehes in the mind of some 
individual, in cncumstances in which, to an 
unbiassed mind, judging fiom the known 
constitution of human nature, the existence 
of such alleged phenomena w'ould present it- 
self as 11101 edible IncnmisUncieb — incon- 
sistencies lb thought or adiun — is the deno- 
mnintion in common use, under which these 
ps\(hologi( al mipiobilnhtios maj perhaps 
with suIluiLut piopiiotv be compnsed By 
the impiobabilitic- of this dtsciiption with 
whidi a naiiative appeals piegnant, it will 
fiequentlj lo^-e its ciedit — if not .is to the 
entile subsl irue of if, at least as to the par- 
tuulai points to whiih the improbability 
appeals to extend the credibility of it will 
in this (<ise he said to be overtbiown by its 
OW'D internal evidence, without its being ca- 
pable of being suppoited, oi iLquning to be 
opposed, bv any external evidence 

In eases of 'this descuption, the apparent 
inipiobdbilitv, as in the above-mentioned 
pli\sical cases, will be susceptible of an in- 
(.dchnable multitude of gidd.itions Insanity 
may bo fonsideied as inaiking the highest 
point in this s<*,ile Aicoidiiig to the degree 
in each ease, wall be the fon.e with which it 
acts against the direct evidence — the persua- 
sive foiec with which it operates upon the 
mind of the judge Such as its relative force 
is in each inst nice, sudi, in that instance, 
will be its eflect In one instance, it will 
pievail ovei the direct evideiue, and the di- 
rect evidence will be efFectually discredited 
by it in another instance, the decision will 
be goveincd by the duect evidence, though, 
in pioportion to the apparent improbability, 
it IS but natural that the persuasion on which 
the decision is grounded should be lowered 
and w'eakened by it 

To class these cases of psychological im- 
probability undei head®, each head being illus- 
trated hy apposite examples taken from the 
mow remaikable causes that have been de- 
tei mined, on questions of fact, among the 
most enhghtened nations, would be a work of 
considerable curiosity, and, notwithstanding 
the impossibihty of marking out and distin- 
guishing the different degrees and shades of 
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improbability, would be of no inconsiderable 
use. But the task would be a work of itself, 
too laborious, as well as voluminous, to be 
comprised within the limits of the pre'^ent 
woi k. 

The advance's that, within the few last 
centuries, have been made in the ^liid) of 
these ps\ ehologn-al laws ot natuie, — these 
advances, thoiii,di not so «ie^ent»iihlc, nui 
perhaps jso eoiisiderahle, as tho'C made in 
relation to the pli\-ieal law sot natiiie, have, 
however, been Iiv no means nndi-eei nihle in 
their ellects. To w'enth evidence as^jfinst evi- 
dence — to weitrli paiticular evidence against , 
general pi ohahilitv —Minimi es a piopm turn- j 
able skill m the science ot i»s\ eliolotrv It is j 
to a deficumcj ot skill in tins useliil science, | 
accompanieil with a < onsciousnc'-i ot tin-, j 
defieieney, that tin* system ot piocediiie may j 
ascribe so niaiiv altoiietliei inapposit( oi im- I 
perfect and now exploded contiivisnvs for the * 
investigation ot legal tiuth find by ordeal, ' 
trial by battle,* w.igei ot law, oatlis expui- i 
gatoiv and suppletoi v l 

To the same eaU'C mav moieovei liea'Ciihed j 
those ileleets vvliieh mav still he oh-eived in , 
bUeh abundance in the system pin-.iied with j 
respeet to evideme amomr the niO'1 mliu'ht- | 
cued nations 'I’o invc-tiLMte these deleets, I 
step by step, is the dire'd oliieet ot tlie pie- i 
sentwoik Init, in tin* meantime, .ipie-ump- I 
tive onl\, hilt not nnimine-'ive, pioot ot ^ 
then cMstenee, is tlie divei'itv ot tlieemu'Cs ^ 
piirsiietl on this yKmiid, .ts It. -tween natntn j 
and nation, in tiie inir'iiit ot iln- s.tine end, ' 
and not onlv as Itetwecn n.ition and n.iUon. I 
but hetwei-n pi ov nice and pi ov nice, n.iv, be- j 
tween com t and eomt, in the s.mn. nation j 
and the same province ^ | 


* In the ve.u l!!l!{, in an .'iipval ot'deith, m 
the King’s rteiRli. tin a})pelkt waaed ln^ h Utle. 
After very kngtheind, .md veiy k.irind argu- 
ments, the (’ourt deiided iin.nnmouslj m tavour 
of the trial. Suhstiiuentlv, howtvei, the .ip]»el- 
lant, by his counsel, stated that lie iiiaveil tor no 
further judgment, .ind the (.'ourt ordered judg- 
ment to be st.iye‘el on the a]>|iial Ashtorel c. 
Thornton, 1 B. e\ A. !«*."». In the following vt.ir 
all such appeals were aholished, as well as veager 
of battle, and tiials l)y battle, in writs e)f right, 
by the 59 (ieo. Ill c. Hi. — /-</ 

•k As It was betore remarked that there are 
two kinds of physic.il inipreibahihtv , so there are 
two corresponding kinds of psyeholeigicul im- 
probability. -\n .illeged ])sycindogie*al tact iiuy 
be improbable in itself, — that is, impieibable, 
because incompatible with the ordinary course of 
nature; or it may be improbable, because in- 
compatible, in a greater or less degree, with sonic 
other fact which has been established by iRde- 

S endent evidence; for instance (in the case of 
elinquency,) with the character of the sup- 
posed delinquent 

What 18 said in this section on psychological 
improbability is equally applicable to both tneset 
apmes of it. Several of the iiiodilications of the 


CHAPTER XVII 

ATUOCITY OF AN ALLEGED OFFEKt E, HOW 
F\R A GROUND OF INCREDIBILITY, j 

A ruiML is the more improbable (it has been 
said.) the more atrocious; and the practical 
inference is — 

The more .itrocious the offence, the greater 
the fmee ot evidence requisite to prove it. 

Thus nakedly given, us we see it frequent- 
ly, vvithnut the leqiiisite explanations, the 
olwei varioii is titter for a play ora novel than 
for a treatise on jm ispriideiiee. It proceeds 
fiom an indi'.tmet view ot the subject; and, 
111 lespeet ot the piaetie.il eoncliisions pointed 
at, it leqtiin-s explanation, and distinctions to 
be made, to jneveiil it tioni being productive 
ot perni(*ious eiiois m jiraetiee. 

The imputation is an inci edible one: Why? 
Bee.iiise tin* man on whom it i-. east bears so 
exeollent a ehai.ieter — suelii'. the argument, 
m the ea-e mentioind in a preeedirig chapter. 
'I’ln* impnt.alion is an ineiedilde one; Why’ 
llee.iii''e he is a man — sueh is the argument 
in tlie pie^eiit ea«e. Tins i>, what is called 
'.entiment , and ht-ing so, is addressed, it is 
'.aid, to the he.ut 

'J’he dt[ii.ivitv ot hmii.ui natiiic, and the 
duinitj ot Imm.in natiiii-, aie aniongthe topics 
on whn-h the pi.ietitioners m the arts of rhe- 
toiir iili.it i", ol deeei't loll ) have lieeii fond 
ot •'knmi-liing some on the one, others on 
the otliei, ^ome on eitlici oi both, according 
to the piiipo-.e 

(^t a man who biines forward tins obser- 
vation, tlielii't lJnt•^tnmto be a>ked i", what 
lie me. ms hj alticth/^ But tins is that sort 
ot ijiie'-Jion which the sijrt ot vviiter in ques- 
tion takes eaie not to put to Iiiniself, bis 
leailei-. would not thank him lor it. Nothing 
H moie tioubksomo to a man, than to be 
oldnred lo know what he means: no error so 
peiineniiis, that he would not latlier adopt 
and give emienev to, than load liiinself with 
-■o miieh tioiihle To explain or to inquire 
wh.it It 15 a man means, is metaphysics.—- 
Iiirht i", an object of liatred to all owls and 
to all lliieve-., dehmtions, under the name 
of melapliysies, to all ihetorieiaiis. “ I hate 
metaphy sies,” exclaims Edmund Burke, some- 
vvheie- it was not without cause. 

What tiieii is, on this occasion, meant by 
atrvLityi — the atiocity of the offence — no, 


latter species have been treated of at considerable 
length in the former part of the present book.— - 
Editor, 

X Thus has appeared to the Editor to be the 
most proper place for the present dissertation ; 
which clearly belongs to the heail of pyscholo- 
gical improbability, though apparently not in- 
ended by the Author to serve as a.n illustration 
of the probative force of the species of evideoca 
indicated by that term. 



lioi^of tli« that would not be senti- 

mental enotkgb ; — of the crime. The word 
CTiiMf l^uig incurably indistinct and ambi- 
guofif I is the word to be employed upon all 
rhetorical occasions. 

Does it mean the mtschievousnesa of the 
offence? If it does, the proposition is in a 
at degree erroneous Of all offences, by 
the most mischievous are those which owe 
their birth, or tend to give birth, to civil war 
treason, rebellion, sedition, and the like — 
Suppose a civil war. — subject of dispute, 
tiitle to the throne question on which the 
Idtle turns, legitimacy The nation is equally 
divided: to-day, one half are traitors, to- 
morrow, the other half Whichever half is, 
for the time being, on the unsuccessful side, 
and composed thereby of seditionists, lebels, 
traitors, it is on that side that yofl find the 
most disinterested, the most generous, the 
most heroical of mankind If, then, hy atro- 
city we mean mischievousness, the proposi- 
tion, that an offence is the more improbable 
the morq atrocious it is, is not true 

By atrocity is not unfrcquently, perhaps 
most frequently, meant, neithei more nor less 
than odtousness, meaning of couise by odious, 
that which is so (no matter for what reason, 
no matter whether with or without reason) 
to the individual by whom the appellation is 
employed . in a word, that which is the ob- 
ject of his antipathy To one set of men, the 
man who differs from them in some peculiarly 
tender point bearing relation to religion, is 
the most atrocious chaiacter, to anothei, oi 
to the same, the man who has been drdVn 
into some devious path by the impulse of the 
sexual appetite The existence of the Chris- 
tian, the Theist, the Atheist, I have thus 
heard successively denied by their Respec- 
tive abominators In printed books I ha\e 
observed doubts, next in force to denial, 
Oitpressed with relation to the existence of 
those non-coiiformists who, in company with 
the wearers of linsey-woolsey, are consigned 
to destruction in the second edition of the 
Mosaic law All passions aie cunning, anti- 
pathy not less so than any other On the 
part of the antipathist, the profession of in- 
credulity is but a pretence and a disguise, to 
enable him with more decency to give vent to 
his rage, and with more effect to point the 
vage of others against the odious object. If 
the existence of these monsters is so incredi- 
Me, the practical consequence should be, not 
bo be so ready to devote to perdition this or 
that individual, under the notion of bis being 
Qpe of them. But the antipathist knows'bct- 
ter then to be thus cheated of bis prey. The 
aitUifonee of the monster is to be incredible, 
or fldxt to incredible, for the purpose of 
rendcil^ him proportionably odious. The 
odioQsnesi^ being the medium of proof for 
the dexnonstrafion of the improbability, is as- 
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turned of course; and, forasmuch as an at- 
tempt to prove supposes the necessity of proof, 
and assumption the non-necessity of proof, 
assumption of a fact is still more persuasive 
than the strongest proof of it To screw up 
the odium against a man to the highest pitch, 
you begin with declaring his existence — the 
existence of so odious a character — next to 
impossible having thus pointed against bim 
the rage of the judge, you make use of that 
rage for disposing the judge to believe him 
guilty While Louis XIV was persecuting 
the Huguenots, it rvas an established maXim, 
a hction of French law, that there were no 
such persons in existenife 

By atrocity may, again, be meant cruelty-.^ 
ciuelty displayed in the commission of the 
offence This sense is, of all, the most literal 
and proper sense But, if the import given 
to the word atrocity is thus conhned, the 
application yf the maxim, the description of 
offences to which it is applicable, is propor- 
tionably confined It is almost conhned to 
personal injuries, honnude included If wil- 
ful destruction by fire or water be included, 
it will be either because homicide, or the 
imminent danger of that mischief, and upon 
a large scale, aie involved — or because, in 
its application to property, the amount of 
the mischief or danger is so indefinitely ex- 
tensive 

Consider, then, the maxim in this sense In 
the case of an offence characterized by cruelty, 
the seducing motives have to contend with 
the motive of iiumanity, sympathy, general 
benevolence (take which name you will,) — to 
contend with it in its character of a restrain- 
ing, a tutelary motive * The disposition of 
Ihe individual in question being given (that 
13, the effective foice with which it habitually 
acts upon bis mind,) — the greater the degree 
of cruelty said to be displayed in the offence 
said to be committed, the greater the force 
with which, on that particular occasion, the 
motive in question must have opposed the 
perpetiation of it 

But the principle of humanity is but one 
of several principles, which, on every such 
occasion, arc acting upon the human mind, in 
the chaiactei of tutelary and restraining prin- 
ciples There are, besides this, the three re- 
spective forces of the political, the moral or 
popular, and the religious sanctions Neither 
is this by any means the most intense and 
uniform in its operation, of the four tutelary 
forces. It may or may not be stronger than 
the force of the religious sanction — it mayor 
may ^ot be stronger than that of the moral, 
— but it never can be accounted comparable 
in strength to that of the political sanction. 
Many men fear the wrath of Heaven , many 


• Introduction to Morals and Legislation^ 
Chap. X. Motives^ (VoL 1. p. 46.) 
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men fear loss of character : but all men are 
acted upon, more or less, by tbe fear of tbe 
jail, the scourge, thegallowb, the pillory, and 
so forth. In this point of view, whatever im- 
probability is given to the supposed offence in 
question by those other restraining motives, 
the additional improbability given to it by the 
circumstance in question seems scarce worth 
taking into the account. 

On the other hand stands a circumstance 
which must not be ovei looked The force of 
the political and moral sanctions acts upon a 
man in the character of ^straininj motives, 
only upon the supposition ot discovery. The 
force of humanity has this in common with 
that of the religious sanction, that the sup- 
position ot discovery is not neci'ssary to the 
application of it ; and, besides the compara- 
tively gi eater extent ot its ojieiation when 
contrasted with the leligious sanction, the 
principle of humanity ( \\hate\en,inay he the 
force with which it acts,) is surer to ho pre- 
sent to the mind. The sulfeiing, of v\ljich 
the injury meditated threatens to he produc- 
tive, can scaicely fail to hi‘ picsent to the 
mind of the olFender, O'-pecially wheie the 
pleasure of enmity — the pleasuie expected 
from the sutfeiing of the intended \ietim, 
constitutes the inotue to the olFence This 
is w’hat cannot tail to he in a man’s thoughts, 
w'hereas the teai ot God may be altogether 
out of his thoughts 

But whateviT may he the degree of ciuelty 
displayed in the eoinniission ot the olFeiice, 
or even on whatever other s^ore it may ap- 
pear psychologically improbable, a most ma- 
terial coiiMderation is this. Jsupposuig the 
imputatK'ii unfounded, — does the innocence 
of the defendant import, as of jieccssity,* 
consciousness of such innocence (and conse- 
quently mendacity, criminative {lerjuiy) on 
the part ot any person in the eharacttr of an 
accusing witne'-s It yes, the presumption 
operating in tavour of the detiuidant from 
this source seems com|)letely destioyed by 
the counter- presumption in favour of the 
witness. For (as theie will be moie occa- 
sions than one tor oh-ei ving) with the ex- 
ception of the imaginary ollenccs invented 
by superstition, theie is no olFence so impro- 
bable (because in piactice so untiequeiitj but 


that the offence of him who by criminative 
perjury seeks to fasten upon another the 
imputation of that offence, is still more so. 
Thus, if (for example) it be always impro- 
bable that murder should be compassed in 
any of the ordinary wTiys in which that crime 
is perpetrated, — it seems at least as much 
so, that it shoold (which it would be by a 
false accusation of that crime) be so by thig 
hazardous expedient of calm and deliberate 
malignity.* Within the compass of the last 
and present century, the number of persons 
who have committed robberies has been many 
‘thousands ; hut there will scarce be found ten 
who have given false evidence of that or any 
other CHiiitul crime. 

There lemains, therefore, for the only case 
in which this maxim (whatever may be the 
force and value ot it) can have any applica- 
tion, that in which the evidence operating 
in crimination ot the defendant is purely ol 
the ciicunistantial kind : unkss it be worth 
while to add those soits of offences (witch- 
ciatt, and so toiflG which are not capable ol 
being' reiideied piohable by any quantity oi 
testimonial evidence. 

What degree of exculpativ'e force may be 
proper to he given to the circumstance thus 
denominated, will lest tor a judge to deter- 
mine, upon a review of all the other circum- 
stances belonging to the case. 

The essential puictieal consideration — the 
essential vv.unmg', is this: not to think of 
employing it as the toiiiidation for any inflexi- 
bly! ule, requning as necessary to conviction, 
this or that partieulai dose of evidence, such 
as the testimony ot two witnesses, the con- 
fes'sion ot the defendant, or, in a woid, any 
othei (determinate mas| of criminative evi- 
dence. 


* -\n ixcention is to be made respecting thosf 
times when the contagion of some extraordinary 
tan.UiLisin has given to certain accusations, well 
or ill founded, the colour of virtue — at least. 
h.vs indisjMised the jicople against the ordinary 
expedients lor sitting out their truth ; and when 
the end to be compassed bv their taking effecl 
13 looked upon to lie of such importance, as to 
sanctify almost any means. Such were the times 
of epidemical perjury and Titus Oates. 
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CHAPTER I 

dr MAKESHIFT EVIDENCE IN GENERAL 

§ 1 Makeshift Evidence, v>hat 
Thus much concerning that description of 
hnHsriOT evidence, the inferiority of which 
consists in this — viz that the fact, the ex- 
&Btence of which is immediately indicated by 
it* is not the very fact in question — the 
fitct, of the existence of which, a persuasion 
is endeavoured to be produced in the mind 
of the judge, — but some other fact, which, 
though distinct fiom that principal fact, is 
so connected with it, as that (with a greater 
or less degree of assurance) the existence of 
such principal fact is inferred, and considei ed 
as being rendered moi e or less pi obable by 
the existence of the cviduntiarv fact 

We come now to that description of in- 
ferior evidences, the inferiority of which con- 
sists in this — VIZ that, be the fact what it 
may (principal or evidentiary,) the infoima- 
Uon which it convey s has some circumstance 
beloiigiin; to it, which — by rendering inap- 
plicable to it some one or more of the secu- 
rities that are applicable to ordinal y evidence 
— renders its piobative force in a gt eater oi 
less degree inferioi to that pon^essed bj'oi- 
dinary evidence when tliO'«e ‘'Ctunties (su< h 
of them as are applicable to it) uie actually 
appbod to it 

Of the different’ pow'crs, qualities, and 
operations, serving as scciiiitiis forioriect- 
ness and completeness — secmiticb against de- 
ceptiMoiis incoirectness and incompleteiiobs 
—a view has been alieady given’* By the 
inapplicability oi non-application of these se- 
veral securities, and the gioups w'hieh, by 
ringing the changes, might bo formed out ot 
them, may be constituted so many siiecies of 
evidence of inferior shape, — of evidence, 
the probative foi ce of which is lessened by 
the imperfection thus produced in the shape 
ir. which it presents itself to the mind to 
which it belongs to judge 

When the non-application of them has for 
its cause the mental weakness or corruption 
of the man m power — of the legislator or the 
judge, — the principal of the shapes in which 
this imperfection has displayed itself, have, 
under .the head oi Extraction, been already 
brought to view.f 

Bnt cases exist, — and cases the exempli- 
fication of which is abundantly frequent, — 

' • BO(^ il. Vbl. VI. p. 278, et seg, 

+ Btok m. Vol. VI. p. 883, et eeq 


in which this impcifection has for its cause, 
not any failure on the {>art of the man in 
power, but the unchangeable nature of things. 
In the imperfect shape in question, the arti- 
cle of evidence is* to be had , in any other 
shape it is not to be had — at least as matters 
srtand at present 

Agieeiiig in this one common character — 
VI/ that ot imperfection, and of imperfection 
the origin of whidi is tiaceable to the source 
just indicated — being employed only because, 
fiom the same source, bettei evidence, evi- 
dence of a more trustworthy complexion, of 
gi eater probative force, is not be had, — these 
several «pccies of evidence, how dissimilar 
voever in othei respects, may be brought to- 
gethei and designated by one common appel- 
lation, — vi/ that of makeshift evidence 

On this subject thiee distinguishable tasks 
present themselves to the eye and conscience 
ot an honest and intelligent legislatoi — 1 
To take an inventory of those species of in- 
tcrioi, yet not the less indispensable, evidence; 

2 For the infoimation of the judge, to hold 
up to view their several features of infiimity ; 
and 3 By apposite poweis and instructions, 
to do wliatsoeiJJi the nature of things admits 
of, towaids the lemoval of their several in- 
firimtiO‘>, by < ompleting in each instance the 
requisite assoitincnt ot secinities, or by so 

'ordenng matteis that te^itiinoiiy in a more 
triistwoitliy shape may m future take place 
of testimony in these less ti ustwoithy shapes. 

§ 2 Of the differ cut './ictus oj makeshift 
evidence 

Undei the denoinination of makeshift evi- 
dence arc compiehendcd twodivisions or sub- 
classes, the contents of wlinh, as compared 
with one anothei, have nothing in common, 
except the infirmity in consideration of which 
the teim makr shift is alike applicable to both 

These aie, unoiiginal eyidence, and extia- 
judicially wiitten evidence 

I Ettra-judiiialli/ written eyidence Sus- 
ceptible alike of this common denomination 
will be found three sorts oi genera, viz 1. 
Casually yvritten , 2 pre-appoiiited, 

3 Adscititious 01 imported. 

yi Unoriginal, or (as supposed) transmit- 
ted evidence Susceptible of this common 
denomination will be found five distinguish- 
able sorts or genera 1. Supposed oral, deli- 
vered througli oral , 2 Supposed written (or 
say scnptitioub) delivered through written 
(or say scnptitioos,) thence termed transcrip- 
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titious or transciiptural } 3. Supposed oral, Omitting the adjunct supposed^ had the 
delivered through wii^ten ; 4. Supposed writ- denomination been, in thu case, oral evU 
ten. delivered through oral ; 5. Reported real dence through oral, — in this case, the truth 
evidence. of what ttas supposed to have been said by 

The different modifications, for the expres- Sempronius would not. indeed, have been 
sion of uhich these denotinnations have been represented as out of dispute ; but the truth 
devised, will all of them reeeive fuither ex- ot that which was said bv Titius, in saving, 
planation, each of them in its place. “ Sempronius in inj hearing said so and so,” 

In every instance, tliat infeiiorit} in re- wouhl have been represented as being out of 
spect of probative force, in coii'-ideialion of dispute, vvheieas, in the nature ot this spe- 
•vvhich the term mah-shift was toiiiid appli- cies ot evidence, this point is no less open to 
cable W'lth equal propiietv to them all, will di''pute than the other, 
be seen to have foi its cafi'^e the a^«;eiice of ^ Of the thiee ‘.ort'* ol evidence here corn- 
one of the principal spcuiitie^ foi conectiiess preheiided under the general denomination of 
and completeness — viz interrogation tJ ad~ extrajudiciallj wiitteii evidence, the points 
I'crso at the hands of a [lai tv , whose interest, of coincidence and dilFtienee may be thus 
ill the event ot its being incoiiect or incoin- stated — 

plete, inav,in propoition to that iiicoiicctness Whatever a man writes, that i= capable of 
or incompleteness, he iii.ide to siitfi'r hv it. being einploved in cvuleiice, but without any 
In the case ot uiiongiiial evidence, the c\[teetaliontuiile-'SW'ithatiaudulentinten- 
w'Oid toini", in the instiAiee ot ea<‘h tionj of it- lieiiig so eiiiplojed, — if, being 

of the geneia eontained iind»T it las above,) addres^i'd to any other peison, it is designed 
an indispensable ad] imet It not expiessid, t(» be emniniiiiieated to him, — comes, in 
it must at aiij late be borne in mind, or eon- j eoimnoii l.itig'iidire, undei the denomination 
tiision and mise(;noe[ition will be (be re-iilt j ot a it it be not so addressed, it may 

In the case ot evei j s\icli aitiele ot evi- lie, and i-, im hided undei that of a memo- 
dence, theie aie at least two (lilfeient stall'- , nnniinii 

inents in ipicstioii om., the e\i-tinee ot ; In both eases, it it hap[ieTis to the docu- 

vvhu'h Is eei tain , the otln i -in li that, ihoiieh ' mint to be einploved m the ehaiacter of 

the existeiKc ot it is a-'Cited > vi/ in .ind b\ ' imlieial evuleiiee, it mav he designated by 
the stateun nt which, a- above, is leitiiinlv ' the eoniinon appellation ot cuitvulhj written 
know'll to exist, I it in iv hipiien, notvvith- evileiiee 

standing, in the vvh.de oi in an) pait, not to Ihit ilieic aie eases in which, — not W'ear- 
hav'e had existeiiee intr the loim ot cv ideiiee, iioi , as such, an- 

That which i- eeilain, i- ^hat vvliieh, to |tieedenrl> to llieir eioation, called for by 

a ceitainfj i viz 1)\ tli<‘ veiy siipi o-ition, ■ is ' auiTioiitv ot a eouit ot justice — letters, as 

piesented to the minil ot him lo whom it bi'- ' vvtll a- ii'emorai dums, aie written tor a pur- 
longs to jnde’i* to In- li.aiin'Z, il it be oial po-i analoe'ou- to that loi which evidence is 
to his sight, it It he -< niiiuio'i-. » I -o e.ilh;d toi , ili.it is, lo^llie giving effect to 

Tunis, siand'iij biiiai the pidee, -,i\ — i iiebt'. .iiid oldig.iUeins , .iiid net altogethei 
“ I heaid .’sfinpi onin - -.iv '>> .inil -o ’ 'tin- , wiiImmu .ivu'W towai ds then being made (in 
Is -upjiosed oial thioii -li < i.il i vid< nee, 'i he •'<) tai .i- the i-i.ildi-hed i ule's respecting evi- 
oial evidence i- lb.it wbn h is -aid bv '1 itiii- deiiee will 'idunt j -iibseivieiit to the purposes 
the -uppo-ed oi.il evid.enee is tint wliieh by , ot evidence. 

Turn- 1 - s.iid toh.ive l.eiii -.11(1 bv .Sempio- Ot tin- genus, the most sinking, and, in 
iiius lU the )ii(l„e it will n.itui dlv b.* su[»- , ie-|ieet ot then extent and a[>plieation, the 
posed to liave be n -.iid bv Jsempioniii- , iim-t iinpoi taut spe eies, aie, — in the shape 
because, geiieiallv s|n ..Pirg, it will be moie ot memoi.iiulums, ul! those entries which 
likely that wh.it w.i- -.ml b, 'i itiu- was tiue, loim the lualtei ot a meioaiitile liook of ac- 
than that it wa- tal-e IJiU, in s[)i aking ot | count, — in the shape ot letteis, those which 
this supposed st.itemeiit, to einplo) the same are vvntteu or received by mercantile men, 
unqualihed L'Xpies>ion as that which (as in the course or tor the purpose of their 
above) is employed in sjieaking of the state- commerce. 

ment made betore the ludg.', would he to Ihcsc, therefore, being w'ritten not with- 
assume as indisputable that which, in gene- out a view to their being eventually made 
ral, will, in case of litigation, he among the sub-crvieiit to the purposes of evidence, may 
matters m di-piite. That, in the pieseiiee ot appear in that consideration to rank themselves 
the judge, Titius said to the judge, “ Ami- under the head of preappointed evidence: — 
pronius said in my hearing so and so,” is out but, not being endowed with either of those 
of dispute. Hut what mav happen is, that, qu.ilities, by one or other of which what«o- 
in saying thu’«, what Titius saftl was alto- ever has been ranked under that head stands 
gether false ; Seinpronias not having, in his distinguished so much to its advantage (viz. 
nearing, ever said anything at all, or at least the being produced by the concurrence of 
not having said anything to .iny such ctTcet. eveiy party whose rights would be injured 
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eitkttr by tpariotMium or by any deceptitious 
hyjirrMifieM or iacompleteness in its tenor ; 
Of tdae some party whose situation, bating 

iQHnud muid, phkoes him out of all danger or 
of any sinister interest capable of 
RDgflginf him in the design of giving to it any 
Vljliih deceptitious character,) — it becomes 
bj^aefsary that this inferior sort should, by a 
tefm espressive of the distinguishing circum- 
•tance, be distinguished from that superior 
■ori of evidence. It has therefore been called 
oyidonce preappointed ex parte 
: By the term adacititious or imported evi- 
dottce» is meant to be expressed any state- 
noent in writing, which, on the occasion of 
Us being written, was not designed to be 
employed in the character of evidence in the 
eauae in question, but was designed to be em- 
ployed (whether actually employed or not) 
in the character of evidence, viz. in some 
other cause : and it is with reference to such 
other cause that it is termed ad^cUitious or 
imported, as having, for the purpose of the 
cause in question, been borrowed (as it were) 
Ifrom that other cause. 

In the case of evidence bon owed from an- 
other cause, it may happen that some oi all 
of the iqipropriate securities for the trust- 
worthiness of evidence were applied to it in 
that cause. But it will scarcely happen that 
a set of securities was applied to it, the same 
in all respects as that which, in the cause in 
question, might be applied to it. Interroga- 
tion, for exampliU, yes . but not at the in- 
stance of all tha same parties , or, even if 
at the instance of every one of those same 
parties, yet one or more of them, perhaps, 
were not at that time possessed of all the 
material sources of information, ani^ conse- 
quent grounds for interrogation, which they 
possess at present. 

This is the most favourable case. But. 
in respect of probative force, this species of 
evidence (which at the worst seems to have 
all the advantages of both the extra-judicially 
written species of evidence just mentioned) 
may be rendered by any number of dcgiees 
weaker and weaker, by the several defects 
which, if the judicatory be diffeient, are li- 
able to have place m the course of procedure 
pursued in such other judicatory, in relation 
to evidence. 

With imperturbable composure we shall 
see judges after judges employing (and in 
the English system, which judges snail we 
pot see employmg ?) and taking for the sole 
grouiids of decision, modes of collection, of 
uaauitableness of which to the purposes 
^Justice, they are themselves, and ever have 

a perfectly and confessedly convinced — 
leb , altogether uninterrogated, in the 
evidence * evidence inter- 
rogatad* llpt by any of the parties, nor yet 
by a bot by a derk, who, being alone 


with the witness in a private room, makes 
him sign what he pleases. Under these cir> 
cumstances, supposing' the procedure of the 
judicatory directed to any such ends as the 
ends of justice, it may be imagined with what 
varied degrees of distrust it cannot but re- 
gard whatever masses of evidence may have 
been imported into it from any of those ju- 
dicatories in which the convenience of the 
judge IS substituted to the ends of justice. 

Alid in causd — inter altos — alto in Jbro—~, 
alieno in foro by these adjuncts, an idea may 
be givei\ of so miiny obvious specific modifi- 
cations of the genus adscititious evidence 

Casually written evidence , evidence pre- 
appointedex parte, and adscititious evidence ; 
these form, as it were, a class apart from that 
for the designation of which the term unori” 
ginal is employed Not but that evidences, 
partaking of the qualities in consideration of 
which they have been designated respectively 
by those several denominations, are capable 
likewise of partaking of that quality for the 
designation of which the word unoriginal is 
employed Not that casually written evi- 
dence, evidence preappointed ex parte, and 
the evidence termed adscititious evidence, 
are less capable than any other sorts, of add- 
ing to the qualities designated by those se* 
veral appellations the quality of unoriginality $ 
in which case they will add, each of them, to 
its own characteristic infirmity, the infirmity 
that forms the character of that fourth spe- 
cies But, of all evidence here comprised 
under the appellation of unoriginal evidence, 
this of non-onginality constitutes an essential 
-and inseparable quality whereas, m those 
seveial other cases, if it be present, it is Wt 
'as an acQ'dental one 

§ 3 Properties common to all the kinds of 
makeshift evidence — Topics to he touched 
upon in relation to each species. 

Of every one of the several objects com- 
prehended (as above) under the common 
denomination of makeshift evidence, the fol- 
lowing propositions seem capable of ibeing 
predicated with equal truth — 

1 Of the information respectively conveyed 
by them, the truth has not been provided 
for by any, or at least not by all, of the se- 
curities, which (as above) are capable of be- 
ing, and ought to be, applied to evidence — . 
ordinwy evidence, when presented m its best 
shape 

2 The shape in which the information 
contained in them is presented, renders them 
respectively inferior, in point of trustworthi- 
ness, to ordinary evidence. 

3. By the circumstance by which they are 
respectively distinguished from ordinary evi- 
dence, each of them is liable to have been 
employed as an instrument of a partici^r 
species of fraud : a particular modification of 
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what, in speaking of all or any of them, may 
he termed the characteristic fraud — the cha- 
racteristic fraud incident to makeshift evi- 
dence. • 

4. This fraud consists in the fabrication 
and utterance of the evidence, the pretended 
information, in question, — in contemplation, 
and under the assurance, of the inapplicabi- 
lity or non-application of the securities for 
tru8tworthine‘‘8 ; viz sanctiunmeiit, or inter- 
rogation, one or both ot them. 

5. Though the more formidable part of the 
mischief is composed of -the deception and 
consequent niisdecision or which the charac- 
teristic fraud may bethe in'^truineiit, it is not 
the whole: since, for want of the hccunt} 
afforded by the safeguard in (jue-tion against 
incorrectness and ineoni|'lcteiies!>, the '.ame 
evil consequences may take place through te- 
merity, or even without blame 

6. They aie all of them indicative of the 
existence Cpiesent, or at least |?ist ^ ot ordi- 
nary regular evidence, t-iieli a-i i", or at lea^t 
at one time wM'', or ought to have been, ob- 
tainable 111 the best shape troin the same 
source; t c. either from tiie same thing (as 
in ca'iC of reul evidence, 1 oi lioin the samo 
pet'son (as in case ot pei'jonal evidence ) 

7. They are, theietoie, unless tor special 
causes, not fit to be admitted, an\ of them, by 
itself, in its essential s«h,ijie • the inforniiitioii 
conveyed by them is not lit to be admitted, 
unless, being drawn tioiii the same source, it 
be presented (()rovided it he eap.ible ot being 
so presented^ in the oidiniuy, — i. e. in the 
superior and more trustworuiv, shape. 

8. The inforiuatioii respectively contained 
in them may, in hiicli its inteiior shape, lie 
presented, and b) itself, if in its regular aijd 
ordinary bhape the pieseiitation o^it is eithifr 
altogether impraeticabb' oi not [iractieablo 
without prepondeidiit inconvenience, viz, in 
the shape ot delay, v'exation, or expense 

9. By and attei the indication and warn- 
ing thus given ot the I’liiuacteiistie tiaud ot 
which they are lespectiveU liable to become 
the instruments, — it it lie iii the will as well 
as in the poiccr ot the judge to possess him- 
self of It, the danger ot ileception by me.iiis 
of such fiaud is leiseiied : the pioliabilit} of 
succeeding in anv attempt, and thence the 
probability ot the attempt itself, is dimi- 
nished. 

Shall it, in any and what cases, be ad- 
mitted’ The danger of deception attached 
to the admission of it, can it, by any and what 
means, be diminished? Such are the sub- 
jects of inquiry which present themselves 
as proper to he considered in relation bo each 
of the several species of makeshift evidence 
hereinabove brought to view. 

Previous explanation of their respective 
natures and sub-raodltications, will, in so far 
as deemed necessary, come in of course. 


CHAPTER II. 

or BXTaAJUDlCIALLr WEITTBN EVIDBNOS. 

§ 1. Of casually written evidence. 

To a private letter or memorandun tbU 
appellative is applied, for the purpose of dis- 
tinguishing this from other species of written 
evidence, widely different in point of trust- 
worthiness, viz preappointed written evidence 
at large, and judicially written evidence; — 
to which last belong, ready written evidence 
delivered spontaneously; ditto delivered ex 
jnterroyato (delivered m the epistolary form, 
on being called for by interrogation in the 
same form , ) and evidence judicially delivered 
in the oral form, whether spontaneously or 
et interrof/iitn, and thereupon forthwith con- 
signed to wilting on the spot. 

Evidence prccapfiointed ex parte, though 
extrajudicially, can scaicely with propriety be 
said to he cwiiially written; it being written 
for particular purposes, and those always uni- 
form in their nature. 

Of the chaiacteristic fraud, as above con- 
sidererl under a general aspect, the particu- 
lar modification of which extrajudicially and 
casually written evidence is liable to become 
the iiistiuincnt, may be thus described: — 

Under the assurance of not being exposed 
by It to punishment (no punishment being, 
in case ot mendacity, attached to it, through 
the medium of an oath, or otherwise,) nor 
yet to ill lepiile, or at any rate not of the 
degree of piibln* shame, the author not being 
aVioiit to bo subjected to interrogation in re- 
spect ot it, — a man utters in this form a fal- 
lacious statement, adapted to a deceptitious 
purpose It is eithei incorrect, or incomplete, 
or bo>»h , incomplete luthe way of partiality, 
and thereby calculated to produce deception, 
and iniMlecisioii in consequence.* 

Fiaiid Is not the only source in which the 
infoiioiitj ot e-\trajudieially written evidence, 
as compared with ordinary evidence judici- 
ally extracted from the same source, is to be 
looked fui. Neither ot the main securities 
against incoirectuess and incompleteness — 
iieithei the fearot eventual punishment incase 
ot talsoliood, nor the scrutiny of interrogation 

* Ofjjrctmn: If such be the design of it (it 
may be said,) the epithet casually written cun- 
not with propriety he applied to it . — Antweri 
Tile denomination here given to this species of 
evidence, considered in the agneeate, is taken 
from the consideration, — not of wKat, by fraud. 
It may, on this or that |iarticular and rare occa- 
sion, happen to it to DC, — but of what in its 
ordinary condition it is, and what even in the 
extraordinary case of fraud it purport to be ; 
for, in case of fraud, if known to be directed to 
the object to which in that case it really Is di- 
rected (viz. that of operating in the character m 
evidence,) the object of it would be by law 
knowledge frustrated. 
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and cottiiCsr-interrogation — have been applied 
to it,^ Without other blame than that of 
teflioHWt ^ ^ven without any blame at all, 
boHijiKMiroes of deception, incorrectness and 
incompleteness, more particularly incomplete* 
itesh, may therefore have crept into it 
Whose is the discourse which it conveys, 

‘ or purports to convey ? — that of an extraneous 
witnSess, or that of a party m the cause ? 

, If that of a party, at whose instance is it 
■ tendered or called foi^ — that of the paity 
whose discourse it is? or that of anothei 
party on the same side? or that of a pait} on 
the adverse side ^ 

According as it happens to il to stand lu 
one or another of these dilTerent predua- 
Mentiiy the propriety of giving admission to 
it will (it is evident) stand upon a ditlorcnt 
footing, as well as, in case of admission, the 
expedients to be employed for rednciiur the 
danger of deception, and consequent misde- 
cision, to Its lowest terms 

In what case, if in any, shall evidence of 
this description be admitted ■' 

When admitted, by what expedients ma} the 
danger of deception, consideied as producible 
by the admission of a spec les of e\ idonee tlius 
bable to be vitiated by ineonuetness and in- 
completeness, be diminisliod ■' 

To provide an answer to the above ques- 
tions, is the object of the following i uks — 
I. Case the fiist. lie whose discouise the 
script appears to he,* not a pai tj m the cause 
the evidence, theiefore, wlnth it tontauis. 


€xtraneoui> 


Rule 1. Except in the cases excepted , mi 
the next rule, admit it not 
Question Why not admit it’ 

Answer Because, by excluding it (de- 
duction made of the (,ises in which it is pio- 
poaed to give admission to it , ) no infoi niation 
stands excluded The pet son whose disc oui '-e 
it purports to be, being loithcunnng and ui- 
terrogablc in a mode les*, cxpo'icd to iiicoi- 
rectness and incompleteness, it rests with you 
to obtain whatevei infonnation it contains, 
and more Read by itself, he not forthcom- 
ing or not interrogated in respect of it, the 
substitution will naturally be a cause of in- 
correctness and incompleteness, and iiiisdc- 
cision the more oi loss piobahle consequence 
lie interrogated, and this supposed written 
^Bteourse of his read notw'ithstaiuling, the 


^ A more natural as well as concise mode ol 
dm|piatlon would have been to say, the umter, 
■ 6^^ author But what may have happened is, 
^ ! he whose discourse it is, was not the writer 
I'ltf as in the case of dictation or transcription 
wty. tiie word author^ the conception is apt 
tlflMmceluSlvely directed to a long and studied 
whereas the roughest and minutest 
VCMfiuuib capable of being produced in this cha- 
etice are actually so produced . 
tnvt 'mo the real author is, is a point not 
alwrnya ascarUined, or even ascertainable. 


addition is superfluous; inconvenience, in the 
shape of delay, vexation, and expense, all 
useless, — the certain consequence 

Rulek2 The evidence extraneous as before, 
m the following cases admit it 

1 On him whose discourse it purports to 
be, the process of interrogation (viz oral 
interrogation) rendeied either physically or 
pi udeiitially impracticable physically, as by 
death or incurable mental infirmity, physi- 
cally or prudentiallv, as by expatiiation or 
exprovinciation the interrogation effectible 
either not in any t^ims, oi not without pre- 
ponderant' niconvenieuce in the shape of de- 
lay, vexation, and expense 

2 On him whose discouise it purports to 
be, the pi 01 ess of intei rogation performable 
and pel foi med , the reading of it called for 
on either side, viz either for an affirmative 
01 a confirmative pui pose , for the pui pose 
of showing that, at the time of fiatmng the 
written di cRuise in question, the statements 
contained in it weie in any point discordant, 
or on the whole roiicoidant, with the testa*- 
moil} now, by interiogalion and counter-in- 
tei legation, extracted fiom the same source f 

Question Wh} give admi'-.ion to evidence 
in a shape thus liable to be vitiated by incor- 
rectness and incompleteness 

Ansiier Because, weie it excluded, what- 
soevei infoi matron vvcie not attainable from 
ail} othci source would thereby stand ex- 
tliuL'd Ileie, then, snppo-ing that the in- 
formation IS nctussaiy to a decision in favour 
of that side, heic would be deception, and 
coii'-i'quent ini'.ifiicision, toacertainty, where- 
as, bv adiiiis-'ion given to it, certainty of be- 
ing ciedilcd would not be given to it, even 
y ipposiiig it ti lie , still loss, feiip|)OMiig it false, 
nut bciimctnidi -s in case of hand, which is 
(omjiarativcly an iinjirobable case) framed tor 
tlie pm pose, — the piobability is, that, taken 
singly, how collect soevei, it will be (in re- 
lation to the whole of the facts in the cause 
taken togethei) nioie oi less incomplete, 
that, aci oidnigly, it will be composed, in great 
p.nt, it not in the whole, of cncumstaiitial 
evidenie, and since, without danger oi sus- 
picion of daiigei, cn cumstaritial evidence is 
leieived, how slight soevei, how weak soevet. 
Its jirohative force , so, therefore, may evi- 
dence of the descrijition here in question, not 
to speak of any other 

Note, — that, if the species of makeshift 
evidence here in question be incoriect or in- 
complete, to the degree of utter or material 


•j* In a preceding Book ( tupra, VoL VI. p. 
IlfM),) fhention was made of memory-assisting 
meniorand liras. Employed for that purpose, they 
would require to be under the eye of the deponent, 
during and antecedently to the time of the deli- 
very of his evidence; applied to the purpose here 
in question, they woula require to be kept out of 
his sight till after the deUvery of bis ‘'evidence, 
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&lsity, it will of course be counter-evidenced 
by the direct and strenuous evidence of the 
party against whom it operates. 

Instruction to the judge for avoidance of 
deception, considered a'* producible by the 
observance of rule second in the first of the 
two cases therein contained — 

It will on this occasion be matter for in- 
quiry, whether, at the time of the utterance 
of the wiitten di'scouise in question, he whose 
discourse it is, was not expo-ed to the ac- 
tion of some interest, of a pecuniary or in 
any other wa\ ot a selt-iej.^irdiiig mg me, and 
whether his interest did not at that time 
stand connected h\ Mnne "jicfial tie of de- 
pendence or aifection, with tlie mteiest ot the 
part) bj w'hom, in the chaiaetei of evidence, 
the paper in question produced , and this in 
su«‘h soit and degiee i the qiiantmn ot profit 
being nioreoter taken into eoiisideiation ' as 
to render the piaetice ol the eiiaiacteristio 
fraud more oi less piohalde in this case. 

A book-kceiiei ,* foi exaiiipU, cloiigcs with 
goods a (Mistonicr or snp[ios( <1 customer ot 
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timony (if receivad, as it ought to be) of tfift 
party against whom the fraud in question ope* 
rates. And not only the particular account* 
book in question, but all the others kept by 
the same dealer, will be, or at least ought to 
be, producible at the instance of the party so 
charged. t 

II. Case the «econd. He whose discourse 
the script appeal s to be, a party in the cause; 
the person at whose instance it is called for, 
a paity on the opposite side, the tendency 
ot the evidence consequently confeitsoriulf or 
otlici wise selt-disserving. 

• Half d. In this case, let the script be ad- 
mitted, hut upon condition that the party, 
on recognising the discourse as Lis, shall he 
at liluMtv to deliver his own testimonv (sub- 
ject to Intel locution) in explan.itmii ot it.f 

(jui s/if'w 1 Wliv give admission to evi- 
dence ot till- ilLsciipiion, thus liable to be 
rcndcied, m ic-pect ot incoircetness or in- 
conipletciK'ss, an in-tuinient ot deception? 

Atisuii JJ6caii-t‘, m so tar ns its tendency 
Is t(» opeiate acainst him whose discourse it 


Ills nia,stei’s, kiiovviiig th.it Iw the jiei-oii j is i /, c in so j.u ^s its tendency is Contcsso- 
cliuiged tin* eoods woie neithei ici’cived iioi j nal.) it is tlie iiio*t tiustworlbj and satisfa^ 
OI deled. Till* hook-kcei>ei ( not to -peak of , toiv -|iccies ot ev ideiico that can he produced; 
death, '111 ev'i'iit not likidv to li ivi* heen in- j no pei-on hciiig -o littli* in daiigci of preju— 
tended) ei a=cs i vi/ hv cspatii.itioii oi e\[»io- j dieiinr a man in this wav (either purposely, 
v’lneiatioii ' to hi* toithcouiimr toi the pm po-e j lliiomrh incmlaeit \ , or heedlessly through 
ot jiistieiahility .loiimil to the tahiic itioii ot tenn iitv i as tlie man liim-elt , and that the 
the written docmiieiit, --the expatiiatnm Ol tendi iicy ot it itiiie ov talse. justly or un- 
the exit! ovinciation, iiiav it not li.ive li<id loi i lu-tly • i"* not i in the opuiioii ot the person 
its caii-e tin. de-mn ot pnttme tin* undue j l>cst qiiiihln d to jmlire; to update to the 
profit into the poikct -d tUt* mastei ^ '1 he ; piciniln c ot him hv vvlioiii it is called for, 18 


. I 


testniionv dcliviiid ti^v tin* papei is iiiconett, 
to the degiee ot lolal tal-it > . .iiiil the tal-e- 
IioimI le eiiikav timed to l»i -citdicil tioni di 
teciion, by the non-iiitciii'<Mtniii^ol the a- 
tlioi , while the iuitho! Inni'i h is clu'elu.ill^ 
sei-nied tioiii pmii-hmcnt, hy his non-toilh- 
<*omiiig Ill's-, and tli.it iioii-jn - t u i ihihty whicli 
Is the le-nlt ol it 

In a «*.i-.* ot lliis s(,it, iie.iMist the pio- 
bahilitv ot the ch.ii.icteiistic tiaud, note tin- 
dilemma, it the chum (iln* uniu-t claim hn 
the siippoit ot wlncli it vv.is desicind) he 
iii.ide soon atti 1 the fahneatum ot the evi- 
denee, the exjiat nation oi expiov inflation 
must have taken phur in the mean time, 
and, being sq timed, the iion-toithconungiies- 
of the fahiicatoi will o|ieiate in the ehaiactei 
of eucuiidtantial evidence, giving proltability 
to the supi) 0 '*ed aetuul tiaud* — it the ehiiin 
be not made till long after, the non-deniaiid 
for such a length ot time is anothei artiele of 
circumbtantial evidence, pointing the same 
way. And here, as above, note, tli^t thu 
disprobabilizing circumstantial evidence will 
be seen to have for its support the direct tes- 

• This is an instance taken from ex parte 
preappointed evidence; but it is equally good as 
an iUusttiudon of the application of the charac- 
teristic f^raud to casually ■written evidence alsa 


eiSlicieiitly pii'Vid hy the ciicumstuiice. 

(^>iu J \\ hv annex a- a condition, that 
,it his own ni-taiice In* iii.iv, suiiject of course 
to iiiteiiog.itioii, he admitted to testify in cx- 
jihinafiou ot 11 *' * 

.1/is^M*/ liecaiise evidence of this descrip- 
tion 1- in a p.iiticul.ii manner liable to be, if 
not iiicciiect, at any late inconiplete. To 
admit 't torcciive expliiiiatioii, is to allow 
wh.it nii--tateiiients it may contain to be cor- 
i.-rti-il — vvh.it di'liciencies it may contain to 
Ik* -nppliLsI. To ictn-e to it the faculty of 
II I'eiviiig such expl.inatioii, is to keep it, by 
liiice ol 1 nv, in a state, the tendency of which 

-j- uVicordimr to English practice, the books 
innst he iirodiucd, if notice is given. If the 
sliujiuun who made the particular entry be alive, 
he must be called as a witness, when he may 
refresli his memory by looking at the ent»y, and 
may explain the circumstances attending it. If 
the’ person who made the entry is since dead, 
ujinn proof of his handwriting, the entrjf will, 
under certain restriction, be received as evidence. 
Higby i’. Stedman, I Esp. N. P. C. 32/ ; Price 
I*, liord Tomngton, 1 Salk. 285 ; Cooper v. 
3Iarsden, 1 Esp. N. P. C. 2 ; Evans r. Eake, 
BuU N. P. 282.— £</. , 7 «* {„ 

± Interrogation, viz. in the oral mode- or in 
the epistolary mode (where the epistolary mou« 
is allow'ed,) or in both, according to Ae 
stances of the case. See Hook HI. ExtrttcMlu 
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it'to prodmse d«oeption, mUdedsion, and in- 

^usdce.* ' 

A Altboi^b, by death or other cause 
(Htuk' a$ incurable infirmity of mind, or ex- 
fnitfintion,) he whose discourse this self-dis- 
denring testimony 18, be incapable of testifying 
Id explanation of the scnpt, — admit it not* 
drtthstanding 

* 'Hj^shcn. Why admit it, under the danger 
oflnearngiblc incorrectness and unsupplyable 
toethapleteness, as above ^ 

Idnsteer. First, because the danger of mis- 
dsfcbion Jbr want of information, in case of 
eitclusion put upon the evidence thus circum- 
S^nced, appears in this case to be preponde- 
rant over the danger of misdecision Ov reason 
of information rendered deceptitious for want 
of such explanation as, had the party been 
forthcoming, it might have received Sup- 
pose the information necessary to warrant a 
decision in favour of that side, — from the 
exclusion of it, misdecision takes place as a 
certain consequence , whereas* on the other 
hand, it is not certain that the infoi motion 
Contained in it will be either incorrect or 
incomplete; and, if either incoriect or in- 
complete, it is not so likely to be so to the 
prejudice of the author’s side as to the pre- 
jqdice of the other , nor, though it should be 
both incorrect and incomplete, is it certain 
but that the effect of the incorrectness may 
be corrected, and the deficiency supplied, by 
iskfereneen, drawn partly from the script itself, 
partly from whatsoever other evidence there 
may be in the same cause. 

The safety with which admission may'‘be 
given to evidence of this description, seems 
to be indicated by experience. Even with- 
out any such security against deception ab 
is here proposed, selC-disserving evidence is 
admitted in this shape — admitted without 
reserve — in English practice Even thus, 
the mischief (though, doubtless, it cannot be 
unfrequent) seems never yet to have become 
prominent enough to have been presented as 
an object of notice to the public mind much 
less considerable would it be, were the means 
of amendment suffered to be applied to it as 
above. 

III. Case the third He whose discourse 
the script appears to be, a party in the cause, 
as before , but he himself the party at whose 
imftance it is proposed to be produced the 
t^dency of it, consequently, self-serving 
.-'jRide 5. In this case, likeivise, let the script 
hh admitted ; the party being of course subject 
tb Interrogation on the subject of it, and in 

. ^ Rtlfbml of such faculty of explanation is 

the rules of English practice. [When 
dmiljm i« Aom either of the parties to the suit, 
naaxplaBatioa can be given by the writer, inas- 
imxlli M neither party can be produced as a wit- 
neia, But itiaoompetent to the counsel to give 
any^explanadon in bia address to the jury..~Ad: j 


explanation of it; viz. by interrogatories pro- 
pounded on the other side, and having, conse- 
quently, the effect of counter-interrogation. 

Question. Why give admission to evidence 
so obviously liable, in so high and manifest 
a degree, to be mendacious, or (through bias 
or temerity) incorrect or partially incomplete, 
and thence to become an instrument of de- 
ception? 

Answer. In the case of an extraneous wit- 
ness, interest can nevei be, in any case, a suf- 
ficient ground for exclusion f Moreover, in 
the sarne^se, intii ests, as strong as any that 
are most apparent, may exist without being 
known, without a possiCility of being brought 
to light , while, of the interest which a party 
has in the cause, the existence is known of 
course In the case of a party, the sinistei 
mendacity-promoting interest may in itself be 
no greater than in the case of an extraneous 
witness, aqd in particular in one of those in- 
stances in which, being undiscoverable, it can- 
not be taken for a ground of rejection But 
in the case of a party, the interest, whatso- 
ever be its effect in lespect of the produc- 
tion of mendaetti/, is much less liable to be 
productive of deception, than in the rase of 
an extianeous witness because, being more 
manifest, presenting itself the more readily to 
the observation of every, even the most un- 
discerning, observei, the suspicion it excites 
will be stronger, — its probative force, con- 
sequently, weaker 

Whatsoever may be the danger, the proba- 
bility, of mend city, self-serving mendacity, 
and consequent deception, attached to the 
admission of the testimony of the party in his 
jOwn behalf, deposing m the ordinary mode of 
t'.al responsion to oral interrogations, — that 
'^langer cannot, from the admission of a writ- 
ten discouise of the same tendency, though 
of a prior date, receive any increase he is 
subject to counter-interrogation in the one 
case, and, by the supposition, so he is in the 
other. His extrajudicially composed written 
statement will, in his conception at least, ope- 
rate in confirmation of the testimony he has 
to deliver in answer to interrogatories But 
so, and w'lthout prejudice to his veracity or 
title to ciedence, it very well may , especially 
when 60 it happened that, at the time of his 
framing it, he had not, either in fact or in 
prospect, any such interest as that in virtue 
of which he became, at a subsequent point of 
time, a party in the cause 

Hule 6 . Although, by death or other cause 
(as above,) he whose discourse this self- 
servi^ testimony is, be incapable of testify- 
ing in explanation of the script ; admit it here 
also, notwithstanding. 

Question. Why give admission to evidence 

f See Book ITLSstelusion; Part III. Deeep* 
tion. Chap. III. Interest 
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liable, in a degree still so much higher, to he 
mendacious, or (through bias or temeri^) in- 
correct or partially incomplete, and thence to 
become an instrument of deception ? 

Answer. For the same leasons as those 
brought to view in support of rules 2, 4, and 
5, though not operating with so great a force. 
In some cases, as above, it may De as well en- 
titled to credence as evidence from any other 
source, and at the same time of material and 
indispensable use towards bunging to liglit 
and explaining the facts that have n[)(ilicution 
to the cause. And in this ^*ase, as in the casi‘ 
mentioned undei the last preceding rule, so 
palpable are the considerations that operate 
in diminution of the probative foice of the 
evidence, that the danger ot its benm esti- 
mated at a value over and above that which 
propeily belongs to it, does not present it- 
self as natural!} piepondeiant. 

No doubt but that, in general, a man will 
be mine strongly disposed to maite t.ilse evi- 
dence to serv’e himselt, than to sei ve another. 
13ut, under the impre-.iion ot his lemaining 
under the ev’entual obligation of being coun- 
ter-inteirogated on the ground ot tin-, evtia- 
judiciall} vviitten selt-sei viiur evidence, no 
le-.s sharply than on the giound ot oral evi- 
dence of the same tmidency dehveied on the 
spot, — counter-inteirogated, and with tune 
in abundance to frame the plan of intcrioga- 
tion ; or (in the case here supposed") under 
the assiuunce that such counter-interrogation 
cannot be escaped from definitiveh but b} 
death, nor for a time but by expatriation or 
exprovineiation — both of them facts operating 
in the character of circumstantial evidence, to 
the discredit of such his wiitten testimou} , 
the sort of fiaud in rpiestion doi*s not prc-eiitij 
itself as likelv, either to succeed i#attempt- 
ed, or so much a- likelj to he attempted ) 

Where exeluMon of evidence would he im- 
proper, precautionarv i emulation'', to diminish 
the chance ot deception tiom siudi evidence, 
are very often piopei, and in a high degree 

Let the danger of mi-.deeision, the lo^ult 
of deception produced hy ca-uallv wiitten 
evidence, be, in compaiison with the dangei 
of misdecision from exclu'-ion. ever so incon- 
siderable, whether in point ot magnitude or 
probability, — still no expedient ought to be 
neglected hy which, without its being pro- 
ductive of prepondeiant inconvenience in anj 
other shape, the dangei from admission pro- 
mises to be diminished 

To an effect thus desirable, the following 
regulations present themselves as promising 
to be conducive • — 

1. In every instance in which evidenae of 
the description here in question is, in any of 
its possible modifications (as herein above 
enumerated,) produced, — let it be an instruc- 
tion from the legislator to the judge, to state, 

the time of his giving judgment, the infir- 


mity of so much of the evidence aa eooHlf 
under this description, and (in the case of ^ 
having given credence to it notwithstanding) 
the consideration by which such his credence 
has been determined: and this, if judging 
w’ithout a jury, for the satisfaction of the 
parties, the audienee, and the public at large; 
if sitting with a jury, for the instruction of 
the jury. 

2. Whensoever, in consequence of the non- 
foithconuiigne-s and non-interrogability of 
him vvho^c di'icourse the script appears to be, 
it is admitted notwithstanding, — the judge 
having thought fit rather to give admission to 
it at that tunc, than to put off the decision 
in expectation of the forthoomingiiess and 
intcMogation ot the supposed author of such 
testimonial discouihe , let it be a rule of law, 
that, “-o soon ( it ever) as the means shall 
e.xist ot peitoiming the interrogation, with- 
out piepondeiaiit incunvemence in the shape 
of vexation ami expense, such interrogation 
shall, at the instance of any party in the 
cau«e, he pertonnuhle. 

3 It, upon uduiis-ion and consideration 
giv'en to anj such aiticleot makeshift evi- 
dence, It shall seem good to the judge to 
deteimine m favour of the paityat whose 
instance such evidence was reeeiv'cd, — power 
should he given to the judge, on the declared 
giouiul of the infirmity ot this part of the 
mas- of evidence, to requite, at the hands of 
the part} in whose favour such judgment is 
pronounced, such security tor eventual resti- 
tution ad intt'ijrum, and to take such other 
mifsinesof pieeaution, hy sequestration or 
otheivv'ise, as may m his judgment be neces- 
fsarj’ and sufficient to piev'ciit the happening 
of iiiepaiahle damage : such damage as might 
aftervv'nds he tound to have taken place, if, 
in consequence of the tacts hi ought to light 
by such siihsequent interrogation or any other 
means, it shall have turned out that tne pro- 
visional decision so pionounced (as above) 
was, in jioint of fact, ill-grounded. 

Ill ancient French law, casually written 
evidence appeals not to have been considered 
in the light ot makosbitt evidenec • it was con- 
sideicd, on many occ.isions at least, as more 
tiiistwoithy than oidinary testimonial (viz. 
judicially exhihiied testiinoiiial) evidence It 
afipeai - to hav e been designated by, or at least 
compieheiided under, the term commencement 
de pt Clive pat ictit, mentioned in one of the 
fundamental codes , the business of which is, 
in certain cases, to exclude testimonial evi- 
dence, as insufficient in itscdf — insufficient, 
unless fortified by the support of an article 
of this species of written evidence. 

The impropriety of this preference was not 
quite so great, under that actually established 
technical system, as it would be under a na- 
tural and rational system. In testimonial 
evidence, under that system, an infirmity 
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Ipi^odiieed tbe intufiSdency of the mode of 
jfACcipt tuid extraction there employed, has 
been iifeady hrought to view (vol vi p. 399 ) 
it .Sdghi be supeiior m tru&tworthineuB to 
featimonial evidence so exti acted, and yet 
deierve no bettor appellation than that of a 
afiecies of inake<'hift evidence The species of 
'tnitten evidence in quc'.tion is what it is? — is 
tile same thing, under all stems, but, under 
tiie original Uonian, the Kuinano- (Gallic bys- 
teiHf testimonial eiidence was bereft of part 
of its natural trustworthiness 
' Another circuinstaiice that helps to give 
etsilour to tbe preference, and opeiaies everw 
in diminution of the impiojuKty of it, is, 
that, in a certain point of \iew c with le- 
Ibrence to a matter ot fact of a paituulai de- 
scription,^ casually wiitton evidence is reallv 
better than testiinonial evidcme What it 
does Hot prove so well is, the truth of any of 
tbe 'matters of tact, asseitcd in and b\ ihe 
assertion made by the sciipt What it does 
prove, however, and still bettci than any tes- 
timonial evidence (prove, vi/ upon the sup- 
position of the authenticity of the s( ii[)t,) is 
the feet that assertions to that effeet weie, 
by the person m question, actualiv made — 
VIZ made in and by the sciipt <it that time 
In itself (supposing always llie autlientuity 
of it) it has, as to this point, <ill the tiust- 
worthiness that belongs to the best soit of 
prcappointedevidence the (lifiercncelicsonlv 
in the pioperty ot autlientuity, the pioot ot 
which IS, in the case of ptcap[)oiiited evidence, 
made the object ot special cai e, instead ot be- 
ing left to chance, as in this other e.ise t. 

In respect of the soiiue, and tlieretoie of 
thegrounds of comparative initiustwoitliuicss \ 
or trustworthiness derivable tiom that quai- 
ter, casually wiittcn evidence is (it lui been 
seen) susceptible of vvlmtover modifieatiuns 
testimonial evidence is susceptible of ft may 
be extraneous, it may be < 011-1 egarding self- 
regarding, it may be <elf-dis!,erving, or selt- 
servingt extianeous as well as self-regarding, 
it may be lowered by paituular expo&uie to 
sinister inteicst, or by habitual impiubity 
To all these diffai ences, impoitant as they 
are, French practice, grounding itself on the* 
Ordotuiance, was in a manner insensible A 
commencement depreuve par ernt, a something 
upon paper, there must be but what that 
something should be, seems scaicoly to hive 
baatt Gonsideied as worth thinking about 
'Even a lot of judicial testimonial evidence* 
appears to have been considered as consti- 
Wtiffga commencement de preuve pat ec/ it 

evidence, and casually written evi- 
419^, were thus completely confounded So 



* A Jot cd self-regarding, sclt-servmg and dis- 
seryii^ syidenee: the testimony of the party, 
extracted, 'at the instance of the adverse party, 
by cur fmtt et ar/ic/es.-~Cauves 

Ctti^breB. 


loose, in French law, was men’s ooncepiimi 
of tbe different species of evidence if 

§ 2 Of ex parte preappointed written 
evidence,^ 

The order adopted requires that something 
should now be said on the subject of ex parte 
preappointed written evidence But it is only 
in respect of its not being with propriety com- 
prisable undei the same denomination as ex- 
trajudicially and casually written evidence, 
that it demands a separate head For, in re- 
spect of tnibtworj Illness (i e of probative 
force,) it ^jartakes ot the same nature, and the 
same natural intirnnties, as have been seen 
opeiatingiii diminution of tbe piobative force 
ot casually written evidence. 

Piea|)pointed it is, pieappointed it cannot 
tliciotoie but be donoiniiiated but, in respect 
ot piobativc loreo (not to speak ot other pro- 
pcitus,) it pdit.ikis not, in any degree, of 
the tiustvvAthv chaiactci of the great mass 
of pieappointed evidemo, viz that winch is 
the woik, eitliei of all pal ties conccinedin 
interest, ,uting in «.onjuiKfTbn, oi of some 
single, blit licit III all\ iinpaitial, and commonly 
highly-statioiu d, hand 


-|-riai(lovtis de Lingnet, vii 40!) D. Oouv’s 
Ccist “ Qucl’is prouvts I'lntts invoque-t-elle 
pourles dtimntir '' Pnputemlu ccrtilicitarrachd 
a uii dom stujiie tinnde, qui n’en a pisprcvu les 
ionsLijuuKcs, tl tkniuiti jur tlle-nieine dans sa 
jdciinu ” A iiuious leUiiicitc indeed’ The 
will tss, lor anjthmg ti.at appears, still alive; 
Ins iistnnonj npt allowed to be ludicially ex- 
tra! led , but, iiKthe torm ot this cxtraiudicial 
sai])l, and undei the notion ot a < ommenei ment 
dr p) ( urt ]rn lOit., cshibited and argued upon ! 
.t/ly tlic saiiii ink that the testimonv of this ser- 
b.AiU was ilms estratled in the torm ol what is 
galled a (hfipmtf, so on any occasion might 
Jiat of any other witness, and the security at- 
toided by juduitl examination discarded alto- 
gether 

(iouy ’s tasc, Ml 8,19 “ La lusticc, instruite 

(In danger de la jneuve tcstimomale, surtout dans 
CCS sortes ik miticres” (disputes between hus- 
band and wik,) “ redoute (le livrer a I’lncerti- 
tude et an lusud I’ctat dfs conjomts ” 

llarthclenu’s tevst, rn b2 Quand cet acte, 
mum de leurs signatures, a subsiste pendant hint 
ms enticrs, sans la moindre apparence de suspi- 
(lon, il Lst mutik, il est dangercuv de pr«rtenare 
invoquir dts temoignagcs Strangers, et d’ecarter 
une (Icposition muette inais irrecusable, pour en 
admettrede vtrbales, toujoun, plui gue suspeeies 
en maticrt civile ” 

lb t»3 “ De deux preuves qui se combattent, 
la plus torte subsiste sans contredit. or, sans 
contredit aussi, la preuve par dent est plus forte 
que la preuve par ttraoin ” 

This and the following section were left by 
the Author in the state of mere fragments. Se- 
veral memoranda, far too incoherent to be in- 
serted, prove It to nave been his intention to enter 
more fully both into the sutoect of es parte pre- 
appointeci evidence, and into diat of adscititious 
evidence. It does not appear, however, that he 
earned this intenticm into effect— 
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In comparing ex parte preappointed with 
casually written eviuenoe, the reader cannot 
but observe, that unintentional incorrectness 
is more probable in the case of casually writ- 
ten than of cr parte preappointed evidence, 
for CAactly the '>iiine leason which lenders 
such incoirectness still imue proi)al)le in the 
case of common convei'-iition thiiii in either, 
viz. the greater probability of a dtliciency of 
attention 

On the other hand, intention.il ineonect- 
ness, for the pinpo^e of the idiariu ten-tie 
fraud, is, for tin- -,une le.ijoii, inoie inoh.ilde 
in the ca-e ot ei parte pieappoiiitel?, than it 
is in the ea-e of e<v,iiall\ VMitfen e\i(lenei‘ 
of the same iiiipoit bieau-e, it a man sets 
himself to toige o\idoiiee, tlie gie.iti-i appa- 
rent tlustNloithliie-.s ot Li pmte [tie.ilipoiiit- 
ed evidence, aiising liom the laii-e above 
brought tovuvv, would natuially iiidiic'e linn 
to giv'c that toim, latiiei than the lomi ot 
casually written evidenee, to tin* loiirid do- 
cument. 

The praetioal inle m lejaul to // j.artt’ 
preappointed evi.h nee i- ilie same wifh that 
which has lieeii alieidv laid dnwn a- aji|ili- 
c.able to ea-n.illy wiitleii t vnh'iiee 

Is the pn -on b\ wiioni it wa- e. innnlted 
to vviltlliv; in e\i-leii( e, and a«-e< — ilde loi the 
pur{>o«e- ot in-iiee ' I.el Inin lie * \amint d 
vivii I'lu e in open eonit, -iibp el lo (ouiilei- 
interrogaiion . and let not tlie wntten » vi- 
tlenee be admitted, ntlniwi-i* than in the 
charactei ot note-, to a— i-t the nieinoij ot 
the deponent Is the w iilei iUm e.i-i d. oi ilie 
subjei’tiiig him to iiiteiioi.Mtimi pli\-ieall\ oi 
prudenti.illv iinpiaetieahle ' Admit tin* do- 
cument, making .dlowaiiee foi all tlie ( neni.i- 
stanees vvliieh can opeiate in dinnnntion ot it-|( 
credibilitv , lieai eveivhod\ who e.Jii tell \<m 
aiiv thing eoiieeining the (hit uinent that ( an^ 
atfoi (1 y on an \ help in ind;.'ine ot the deeieeof 
contuleiiee vvhieh it de-eive-, and make the 
same piovi^ion a- in the ea-e ot ea-nally- 
vvritten evidenee, tor the ultiiiiale inteiio- 
gation ot the vviiter, -In mid it at any tut me 
period become piaotie.ihle. 

The ground- ot all the-e aiiantrement- be- 
ing precisely the -aine in the (M-e ot ei pmte 
preappointed, as in that ot ea-ually written, 
evidence, it would be supeitluou- to present 
them a second time to the leader. 

§ 3. Of aihcititinu^ evidence ; i. e. evidence 
borrowed ft om anotJur cuhsc. 

What is meant by adseititious evidence, as 
also in what its characteristic inlirnnty con- 
sists, has been seen in the preceding chapter. 
It remains to show, what is the part vi^hich 
ought to be taken in relation to it, by the 
legislator and by the judge. 

Adscititious evidenee divides itself into two 
kinds i which are not indeed mutually exclu- 
sive of one another, but which, for reasons 


that will appear as we advance, require to hd 
distinguished. 

1. Evidence inter alios: evidence already 
exhibited coram judice, in the clniracter of 
judicial evidence, but iii a c.iu-e between 
other parties, i e in whu'h the list of the 
parties on both -ide- vv.is ( either in the whole, 
or as to some one oi more of the persons 
cnnt.iiiied in it ) diflerent tioiothe list ot the 
cau-t‘ in (pie-tmn, the po-teimr cause. 

2. Ev ideiice (//m iH /orii • evidence already 
exhibited in the ehar.ietei of jiidici.d evi- 
dence, but 111 a eini-e which ( w hether carried 
<>11 by the same li-t ot parties, or by a list in 
any' le-pect dilF.Ment ) was earned on befoie a 
dilferent tiibunal. nndei-tand, by a tiibunul 
in winch the inle- ot evidenee are known or 
-iispeeted to dilTei nioie oi le-s tiom thoac 
ob-oived m the tiihniial in question. ^ 

lint the otlit 1 tiibnnal, before w 

iM li.ul ihiis on li [iieruding 

oiVii^ion Il'lmi l \ lnlnli-(l, ni.i\ tntluT have been 
«i ti ibiinnl .iciuii: llu* ^^o\ eriinient of a 

toiuieii oi a iii!)unal iIuiidl: iiikIlt the 

siiiJi* L’o\ t'l nun nt and, in tlie Kitten case, a 
tnbimal nl ri tlillrieiit provinci*, oi iitiifiiinal 
ot tln‘ •'inn* [iMiMiicf and in cUluT canC, a 
iiiImui.iI fi iiiiiL' b\ tbe 'siiuie lulea 

ot c\ ulinii oi ,i 1 1 ibiin.il i;ovi I nin^Mthelt by 
inl«- ot t‘\ul(nM in .im\ dilFcrcnt, 

two l.i'-t-nii ntioned inodi- 
liealioiK ot in.iLc-liitt rsulunce — viz. evi- 
<lciicu inti f and t‘M(U nee tiliuinjoro — - 

rln*i(» fxisfs ,i \i'iv wide and iniitciial dilFer- 
enci‘ ()t idfiK i* /* i//o»s, tbi‘ inlerionty, 
as^o!n[iand with the opiawite ca^-c, that of 
evntiiicf inttf ct»s/A i- prodnred b\ an uni- 
op.’iatinu’ and ii M'ino\ cable cansc — 
\iz a d Inncncj, iinnc oi ronsidciiible, 
in ic'-| fCT <it that inlcM^t, on which the efli- 
cicnc\ ol lilt* in-titiitc(! sc(*inuic'v tor triiat- 
woi thine-'. H a[)t to be in bo considerable a 
decree di pendent 

On the oilnn liand, in the (nt^e of evidence 
til fiiii), the mteiioiiry, leal oi -npimsed, 
d( [lend- aliogether upon the aeeidcntul dit- 
ieienee between the i nlo- ot evidence actually 
oh-eived in one couit, and those actually ob- 
-eived m Hiiothei couit. Its root lies in the 
divei-itie- ot [iiaetiee th<it pievail as between 
eouit and eonit, in nuitters in vvhieh, if it 
vveie i.itioniil in all, the [iruetice would, with 
very -light diltVrenees, be the same in all. It 
lies in the vvietchedly imperfect state of this 
branch of procedure (not to speak of any 
other,) in every nation hitherto existing upon 
earth. ^ 

The course proper to be taken, in respect 
to adscititioub evidence, will be found to vary 

* Here ends all that Mr. Bentbam had written 
on the subject of adscititious evidence, with the 
exception of some loose memoranda. What fol- 
lows WAS chiefly made up from these memoranda 
by the Editor. 
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•(Seo^ng u tike document in question is s 
pfevioua deeition, or the whole or some part 
of the vfimUes qf the evidence delivered in a 
previous cause. 

lo re^^ct of the propriety of admission, 
both these species of adscititious evidence 
nearly on the same ground Neither of 
fhcp ought to be admitted, when better evi- 
d^Ce from the same source is, without pre- 
ponderant inconvenience, to be had , neither 
of them ought to be rejected, when it is not 
There is not, probably, that system of 
judicial procedure in existence (how bad 
lioever the mode of taking evidence that it^ 
Smploys,) which docs not afford a grcatci 
probability of right decision than of wiong, 
and in general the presumption of right deci- 
sion is a very strong one True it is, that no 
decision of a court of justice, certifjing the 
existence of a fact, affords ground for be- 
lieving It, any further than as such deoHion 
renders probable the existence, at the time 
when it was pronounced, of evidence sufficient 
to support it * and if the original evidence, 
on which the decision in the formei cause was 
grounded, were forthcoming in the present, 
that evidence would be pieferahle, as a foun- 
dation for decision, to the mere opinion for 
merly pronounced on the giound of that same 
evidence by a judge But it scarcely ever 
happens that evidence which has once been 

E resented, admits of being again presented 
n as perfect a form as before All that im- 
portant species ot evidence which is con- 
stituted by the deportment ot the witne&s in 
the presence of the judge, is, in most ca^-’s, 
irrecoverably lost such evidence as can be 
obtained now, might not be sufficient to war- 
rant the former decision, and yet the decision, 
when pronounced, n^ay have been pcfeotly 
borne out by the evidence on that occasion 
adduced. On the other band, it is true that, 
in very many cases, by recurring to the oii- 
ginal sources, sufficient evidence of the fact 
might even now be obtained, not, however, 
without more or less of delay, vexation, and 
expense for the avoidance of which, it is of- 
ten proper that the previous decision, though 
an inferior kind of evidence, should be le- 
ceived as a substitute, in the place of a su- 
perior kind. 

As to the minutes of the evidence deli- 
vered in the former cause, it is sufficiently 
manifest that they ought not to be admitted, 
if recurrence to the original souices of evi- 
dence be practicable, without preponderant 
iaerni venience, — if the witnesses in the former 
douse be capable of being examined, or such 
^^tten or real evidence as it may have af- 
J^ded'be capable of being exhibited, in the 
'‘pritthpt : unless when there may be a use m 
testimonies delivered by the 
BUhv wlttfedi on two different occasions. But 
if (bo iddtter frdib what cause) recurrence 


to the original sources be either physically 
or prudentially impracticable, the minutes of 
the former evidence should be admitted, and 
taken for what they are worth. If the evi- 
dence in question be oral testimony, being 
generally upon oath, subject to punishment 
in case of intentional falsehood, and to coun- 
ter-interrogation, it IS at any 1 ate better than 
hearsay evidence, which, at its origin, had 
none of these securities if it be real evidence, 
the official minutes of it are the very best 
kind ot reported real evidence — of which 
hereafter 

A queition of greater nicety is, whether 
in any, and, if in any, m W'hat cases, adsciti- 
tious evidence shall be taken for conclusive’ 

In the case of minutes of evidence, the 
shoit answci is, never The testimony of a 
witness, or of any number of witnesses, even 
if delivered in the cause in hand, and under 
all the secuiities which can be taken in the 
cause in lUiid for its correctness and com- 
pleteness, ought not to he, nor, under any 
existing system of law that I know of, would 
be, taken for conclusive much less a mere 
note of the testimony which they delivered 
on a former occasion, subject perhaps, indeed, 
to the same set of seeunties, but perhaps to 
a set in any degree inferior to those which, 
thei e may, in the cause in hand, be the ineand 
of subjecting them to 

The case of a deemon is more complicated. 
Fot the pui pose of a prior cause, a decision 
has been given which supposes proof made 
of a ceitain faj^t, and the question is, whe- 
ther, on the giMiund of such decision, such 
fact shall be taken for true — shall be con- 
j^sideied as being sufficiently and conclusively 
^l^rovcd — for the purpose of the decision to 
ipe given m a posteuor cause ’ 

\ It must ot course be assumed, that the 
piior decision necessarilij supposes evidence 
of the fact in question to have been present- 
ed to the judge, sufficient to cieate in his 
mind a persuasion of its existence for there 
would be manifest impiopriety in making 
the decision conclusive evidence of any fact 
not absolutely necessary to its legality , with 
whatever degree of probability the existence 
of such fact might be inferred from it 

1 Let the parties be the same , and the 
tribunal either the same tribunal, oi one in 
which the same oi equally efficient securities 
are taken for rectitude of decision In this 
case, unless where a new trial of the former 
cause would be proper, the decision in the 
former cause ought to be taken as conclusive 
evidence (for the purpose of the jiosterior 
cause) of every fact, pi oof of which it neces- 
sarily implies A lawyer would say, Qum 
interest retpuhhete ut sit finis htium. Not 
choosing to content myself with vague and 
oracular generalities, wmch are as susceptible 
of being employed m defence of bad arrange* 
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nients of procedure as of good ones, I place 
the propriety of the rule upon the following 
more definite ground : that, as every person 
who would have an 0 |)portunity of ap[il\iiig 
the security of counter-interrogation in the 
second cause, has had buch an oppnitunitj in 
the first, — and as the rules of evulenee which 
were observed in the toriner tiial, were, by 
supposition, as well calculated foi the extrac- 
tion of the tiuth, as those which w'ould be 
to be acted upon in the prosent, — the judge 
on the second occasion would ha\e no ad- 
vantage, in seeking alter fhe tiutli^ over the 
judge on the fiist, to countei balance the dis- 
advantage neccssaiilj conseiiuent upon lapse 
of time: and the decision of the hist judge 
(though btiictly ‘'peaking it be onlv ('vidence 
of evidence ) is more likely to be I'orrect, than 
that w’hich the second judgi* might pronounce 
on the occasion of the po^teiior causc. 

The case is ditferent if fiesh evdence hap- 
pen to have been brought to light subse- 
quently to the first tiial, or if theie be any 
reason for suspecting eiior or mala fidcn on 
the part of the lust judge 13ut, in either of 
these cases, a new trial of the former cause 
would be proper. If the fact be sufiicientlv 
established for the purpose of the first cause, 
it is sufficiently established for the puipose 
of any subsequent cause between the same 
parties. It is only when there apjiears rea- 
son to think that it was impiopeih consideied 
as established in the first cause, that theie 
can be any use in going through the trouble 
of establishing it again in tha^second. 

The above leinarks apply also to the ca'^e 
in which the parties to the second cause aie 
not the actual paities to the first, hut peicoii'^ 
who claim 111 their right — then ^.-vecutoisi 
for example, or heirs-at-law' , or enui pei son- 
claiming under the same deed, or, in any 
other w'av, upon the smue title , all tho-e, 
in short, who in Kiigli-h law language aie 
quaintly called pm les in blood, in estate, and 
in law tor though the-(* ha\e not had an 
opportunity of cross-examining the witnesses 
in the foimer cause, other pel sons lepiesent- 
ing the same interest haie. 

2. Suppose the paitics dilfeieiit, that is, 
with different intciests, and the same lea-oiis 
do not apply. The deficiency in respect of 
securities tor trustw'oithiness, whn*h consti- 
tutes the inferiority of ad-vititious evidence, 
may now have place t«) ail indefinite extent, 
and is always likely to have place to some 
extent. It wull vei y often happen that there 
was some part of the facts, known to the 
witnesses in the former cause, w'hich v^ould 
have made in favour of one or other party to 
the present cause , but which did not come 
to light, because, there being no one among 
the parties to the foi iner cause in whose fa- 
vour it would have made, it found no one to 
draw it out by interi ogatioii. The foi mer de- 
Voi.. VII 
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cision, therefore, although conclusive againft 
the parties to the former cause, and all who 
claim under them, ought not to be conclusive 
against a third party. If it were, an oppor- 
tunity w'ould be given for a particular modi- 
fication of the charactAistic fraud : a feigned 
suit instituted by one conspirator against an- 
other, and judgment suffered by the latter to 
go against him, with the view of establishing 
a false fact, to be afterwards made use of in 
a suit against some other person. 

The above obsorvationss constitute what 
foundation there is for the rule of English 
law', that res int< r altos acta is not evidence : 
— of which hereafter. Note, en passant, the 
character of juribprudcntial logic : a decision 
inter alios is not conclusive evidence, there- 
fore not admissible. 

3. Lastly, supjiose the tribunals different, 
and governed by different rules : and let the 
rules, of the tribunal w'hich tried the first 
cauie be less calculated to insure rectitude 
of decision than those of the tribunal w'hich 
tries the second. In this case, with or with- 
out the deficiency in point of security arising 
fiom the difference of the parties, there is at 
any rate the deficiency w’hich arises from the 
impel fection of the rules: the impropriety, 
therctoie, of making the decision conclusive, 
is inamfest. Its piobatue force will evidently 
vaiy, in pio[)oiti()n to the impcrfci'tion of the 
rules wliK'h govern the piactice of the Court 
by which it was pronounced, always consi- 
dcied with lefeiencc to the mam end — rec- 
titude of decision. 

*l'he prob.itiv e force will be greater, cceteria 
pnnhus, when the court fioin which the evi- 
‘ d.uice is boi rowed is in the same, than when 
It is in a dilfcieiit, countiy ; on account of 
the gil*atci difficulty, the latter case,_of 
(•btaimug proof of tlie existence of the cha- 
lactcrisiic fraud. Hut this presumption is 
much less stiong than that which aiises from 
a difreience in the mode of extraction. 

We shall -ee heieaftcr to how great an 
extent ncaily all the above rules are violated 
in ICngli-h law. 

CHAPTER III. 

Ol I'NOllK.IN.Xl EMDLNCK IN GENERAL. 

Till' quality of unoriginality seems appli- 
cable to an aiticle of evidence in either of 
two cases . 1. Where it is so w'ith relation to 
persons, — to pei sons considered as sources 
of the evidence ; 2. When it is so in respect 
of siyns. 

It IS so as to persons, w’herever the per- 
ceptions stated by the person whose evidence 
is rendered present to the senses of the judge, 
are stated by him as being not his own per- 
ceptions or opinions, but perceptions or opi- 
nions communicated to him by some other 

i 
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|i«nio&; M m 4 for the perceptions of that 
other. EM the perceptions or opinions been 
stated % l^im as his own, they might have 

» i«rmed original : not being stated by 
4M his own, tbe)U»nnot with propriety 
he termed original — fney are termed not oi i- 
but unoriginal. In himself, if he says 
they did not originate , but in the other 
1^^9800 so spoken of. 

•Phe evidence is unoriginal in respect of 
when the signs (i. e. the collection of 
vwble and permanent signs, viz. wiitten cha- 
racters) presented to the senses of the judge, 
we not the same collection of signs by which' 
the discourse in question stood expressed, 
when consigned to writing for the first time 
not tbese, but some others . which, — having 
been transenbed from those, in the design of 
rendering (so far as both go) the signification 
of the copy thus made exactly the same as 
that of the original, — may accordingly be 
termed tramcrvptuious. 

The evidence orally delivered, and of the 
nature of what is called hearsay evidence; — 
the evidence delivered in writing, and ot the 
nature of a transcript . — in both these cases, 
it may alike be termed unoriginal. 

In both instances it is understood at once, 
that, in point of probative force, the unori- 
ginal evidence will be in a greater or less de- 
gree inferior to the original. But, in the two 
cases, the defalcation made by the circum- 
stance of non-originahty fioin the probative 
force of the evidence, will immediately be 
seen to be, generally speaking, widely dif- 
ferent. ‘ 

Euch as our conceptions are, such ever 
must language be. In vain, on any subject, 
will that man seek to add anything niaterial 
either to the correctifess or to the amplitude 
of the current stock of conceptions, who fears 
the reproach of the endeavour to niajke ad- 
ditions to the language. A subject must have 
a name, before anything can be predicated of 
it; and of the subject, be it what it may, till 
something is predicated, nothing will he un- 
derstood. 

Among non -lawyers, as well as among 
lawyers, the word hearsay is already in use 
Among lawyers, the word original, and the 
word copy, are in use. With so slender a 
stock of the instruments of discourse, has 
the business of argumentation and thence the 
bufiness of judicial decision, been hitherto 
cpriied on in this part of the field of law. 

. Mvon of so slender a stock — a stock com- 
prlMd of three words, and no more — there 
Oxisti one w'hich is not fit for use. By reason 
^^ |i|Blb%uity, the word copy is not fit for 
Poet it mean transcript, in contradis- 
Ibo original script? or does it 
at in the case when, in a 
mitt^'if^l'xpress, all may be equally ori- 
pt oqui«ny transcripts. 


Such 88 yet is the supply : here follows a 
part at least of the demand. 

In the case of want of originality (it has 
already been observed) the seat of the defect 
may be in the person by whom the evidence 
IS delivered, or (in the case when at the time 
of delivery it wears the form of writing) in 
the collection of signs of which the writing 
is composed. 

When the seat of the defect is in the per- 
son — when, upon his own showing, the de- 
posing witness IS a diiferent person from him 
by whom^he matUis of fact in question were 
observed, — in this case there are, at least, 
two persons, upon whose trustworthiness the 
probative force of the testimony depends — . 
two pel sons so connected, that, by the re- 
duplication, the probative lorce, far from be- 
ing increased, is lessened 

Of the deposing witness the existence is, 
by the supposition, certain . of the alleged 
percipient witness — of any percipient wit- 
ness, the existence is necessaiily and con- 
stantly a matter of doubt On this account 
it IS, that, without some such prefix as the 
word supposed, he ought never to be men- 
tioned. 

Instead of supposed jJercijoient witness, the 
occasion may sometimes requiie us to say, 
the supposed extrajudicially stating or nar- 
rating witness for neither are the terms 
synonymous, nor the persons in every case 
the same 

In the character of a percipient witness, a 
man will not, g,„nerally speaking, liave made 
himself known to the deposing witness, un- 
feless by having made himself an extrajudicially 
^jpari ating, reporting, or stating witness. But, 
,.<1 the character of an extrajudicially narra- 
iting, reporting, or stating witness, a man may 
Easily have ceitified liimself to the deposing 
witness, without having been a percipient or 
obsei v.iiii witness. 

Notions otliei than such as can, strictly 
speaking, be termed peiceptions, may more- 
over be not altogether without their use in 
evidence and, useful or useless, they may 
serve to constitute the matter of which evi- 
dence IS composed. 

Of the persons through whose mouths the 
supposed statement of the supposed perci- 
pient or originally extrajudicially narrating 
witness may, fiom one to the other, have 
passed, or be supposed to have passed, the 
munbei may, to any amount, be great. Un- 
der French judicature, in the famous case of 
Galas, between the supposed precipient and 
the Reposing witness there were no fewer 
than five. 

So many of these supposed successive nar- 
rators (including the deposing witness,) so 
many media through whit^ the supposed 
perception has been transmitted, in Its way 
to the ear or the eye of the judge; so many 
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media; of which one alone is judicial, the 
others extrajudicial. 

By every extrajudicial medium, the evi- 
dence ife removed — removed by one remove — 
from that degree of proximity which it were 
desirable it should possess, and which in the 
case of ordinary evidence it does po'^sess, with 
reference to the eje or the ear ot thejiulL-e. 

Equal to the number ot media, as above, 
may be said to be the number of de<nci\ 
equal to the number ot media and degrees 
minus one, may be "aid to be the number ot 
removes. • ^ 

Media, degree", lemoves with equal pro- 
priety, and in the ssfme "ense, though with 
very diffei ent elfeet, and w’lth much less tor<*<*, 
does this nomenclature applj to the ea^e ot 
transrriptitions evidence 

And thus it i", that, in either ca"e, con- 
stitutive of so many moditieatioii" or "peties 
of unoriginal e\idenee, we ha\e,uiiimedial, 
bimedial, tninediil and "o forth, in a word, 
multimedial evideiu’e. 

The two soinee-. oi causes ot infeiiority, 
the two modes ot unoriginalit\, may be coiii- 
biiied in the same lot or aitiele ot eyidence. 

Thus, for Species or modihcations ot mul- 
timedial evidence, W’e have simph (composid 
eithei ot multi-peisonal alone, <‘onsi"ting of 
person supposed to haye "poken after jteison, 
or of tiaiisciiptuial uloiii*) and tomph i, com- 
posed ot both those modes ot unoiiginality 
put together. 

Not ot jiei-onal eyidenec* alone, but ot rud 
also, may oiiginahty and unornj^iulit} be both 
pi edicated 

Ileal eyidence is oinrnial — is«Miginally <le- 
liieied — \yhen the thing which i" the "ouicc 
ot it Is Itself pii-ented to tlie sciis(^-« ot the 
judge: unoriginal, wlieii all the coiicepiion 
he can enteitaiii coneeiniiig it i" that which 
IS conveyed to hi-, mind thioiivdi the medium 

of the testimony ot a witm." eonnnonly a 

deposing witne-s 

The shape in yyhieh the testimony ot the 
deposing yvitness is conveyed to the "eii'Cs 
of the judge, may be eithei the oial oi the 
written shape Hence it is that , w hen thei e 
has been no traiisciiption, sciiptitiou" may 
stand exactly upon a tooting yyith heaia.iy, as 
yvell as with oiiginal evideiu’e 

When the testimony, being unoiigiiial, is 
composed of that ot two persons, one as it 
yvere behind the other, — the_/h>»i in which 
the respective testimonies have been deli- 
vered, viz. oral or sciiptitious, is a circum- 
stance by which differences, yyhich require to 
be noted, may be pioduced in the probative 
force of the compound testimony. 

In the case where the supposed original 
evidence is of the rea/ kind; in that case, the 
speeiet of inferiority wdiich, in the case of 
personal evidence, requiies two persons, two 
witnesses, to the production of it, is produced 


by the testimony of a single witness, inter*- 
posed between the thing which is the source 
of the evidence and the senses of the judge. 

After these explanations, the following 
modifications of unoriginal evidence may, it 
IS supposed, be rendered sufficiently intelli- 
gible by the denominations here employed for 
giving expression to them. 

1 Supposed oral through oral: supposed 
orally delivered evidence of a supposed ex- 
tiajudicially narrating yvitness, judicially de- 
livered vu'ti voce by the judicially deposing 

yvltlles^. 

* This IS the only species ot unoiiginal evi- 
dence yyhicli the term hiur^iai/ evidence is, 
stiictly speaking, competent to the expres- 
sion of 

*2. Supposed 01 al thiough scriptitious. 

Supposed sciiptitious through oral. 

4. Supposed scnptitious through scripti- 
tious, in other woid", transinptitious evi- 
dence. 

Ill all foul cases, the supposed original tes- 
timony must, in yyliichever shape delivered, 
be supposed to have been extiajudicially de- 
li veieil 

In all these foui case-, an iiiterv’al of con- 
-ideialde length mu-t, moi cover, be supposed 
to hav’e inteivened between the supposed 
extrajudicial statement and the judicial one. 
Sujtiio'se no "uch interval, and the evidence 
stand", to every pr.ietieal eifect, undistin- 
guishable iioiii original evidence. 

1. Thu;?, Ill the ca^e of supposed oral 
through oral Apcicipient yyitness, being in 
orn?ai the judieatoiy, ilelivers his testimony 
Ml a low tone and thi" evidence, not being 
^ ulbcientlv audilile, i", hj some other person 
("Up[iO"L an olheerot tin* court,} lepcated in 
a mote audible tone, toi ’^he convenience of 
the imlge 

2 No again m tlie ea^e of supposed oral 
tliKuigb senptilious. 'riiiT would be the com- 
mon ea-e ot note-taking' Deposition of a 
peieipieiit witnc's, extiaeted iiv i voce before 
a jmlie.itory , notes or niinutes theieof taken 
by <1 eh’ik, and the minutes delivered in to an- 
other. In this ca-e, the won! supposed w’ould 
(It Is ovident) he regaidcd as superfluous or 
ill-plai'ed The note-taker, unless specially 
inti'i I og.ited, would not be considered in the 
ehai.ictei ot a distinct deposing witness. 

d So again in the case of supposed scrip- 
tiiious thiough oial. This would be no more 
than the coiumun case of written evidence 
icadincouit. tor example, an affidavit. Here, 
too, the u^e tor the adjunct supposed va- 
nishes. 

4. Lcastly, in the case of supposed scrip- 
titious through scriptitious. The yvitne.«8 
having read to himself on one day a document 
capable of being adduced in evidence, parts 
with it imme<liately out of his hands. On 
the next day, from memory, he, in a judicial 
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^dnsit iatdfroj^ted or not, writes an account 
of Whi^» scoring to him, are the contents, 
'l^woopposed scriptitious through scripti- 
llillia i ana he, the writer, is a witness. But 
while he is thus writing his account of the 
oOntents, suppose the paper to be lying before 
hinfi- This is no longer the case of a report- 
ing witness, simply reporting (if extrajudki- 
tdfy,) or deposing (if judicially,) to the con- 
iepts of a statement made by another person, 
who is considered in the character of a per- 
oipiwit and extrajudicially narrating witness, 
it is the case of a scribe , and according as in 
his script words the same as those employeil 
in the original, or words more or less ditfer- 
ont, are employed, his sciipt is a transcript, 
an extract, or an abridgment. 

Thus various and thus faint are the shades 
of difference by which one modification of 
unoriginal evidence is distinguished fiom an- 
other. 

All modifications of unoriginal evidence 
that are of the nature of, or bear similitude 
to, hearsay evidence, as above, have this in 
common, — that for every remove (mendacity 
and fraud out of the question) they afford an 
additional chance of incoriectness and incom- 
pleteness. 

But besides this, — supposing admission to 
be secured to them, and known to be so, — 
they afford, all of them, invitation to one and 
the same plan of fraud ; which fraud is more- 
over equally applicable to casually-written 
and ex parte preappointed evidence. Secure, 
not only against punishment, but against ad- 
verse interrogation, the extrajudicial narra- 
tor and supposed percipient witness deliveir 
his statement vtvd voce, or in writing, as th^ 
case may be ; that statement being tinctured 
with mendacity, in the shape that seems best 
adapted to the sinister pui pose, whatever that 
maybe. The extrajudicially nan ating witness 
has Contrived, for the pui pose, to place him- 
self (if he he not so already) out of the reach 
of punishment The judicially deposing wit- 
ness, so long as he reports nothing but what 
has, to his knowledge, been expiesscd by 
the extrajudicially narrating witness, is not 
punishable ; since, by the supposition, he sajs 
nothing that is not true. 

CHAPTER IV. 

OT SUPPOSED ORAL EVIDENCE TRANSMITTED 

TUBOUGH ORAL, OH HEARSAY EVIDENCE 

So many features belong in common to extra- 
judicially written and to hearsay evidence, 
'tihal what would have been necessary to have 
hvtU said on the subject of this last-men- 
s^<des of evidence, had it been con- 
jd4iK^<;Oeforeihe other, is, by what has been 
iilr«|d[y said on the subject of the other, ren- 
liered unnecessary to be said here. 


Book Vf, 

It is of the essence of hearsay evidence to 
present to the notice of the judge two dis< 
tinet persons in the character of witnesses : 
a supposed percipient and extrajudicially nar- 
rating witness, stating, at some antecedent 
point of time, in the hearing of any person 
not on that occasion invested with the autho- 
rity of a judge, some matter of fact as having 
had place , and a deposing, or say judicially 
narrating witness, who bears testimony, not 
to the ti uth of that matter of fact, but to its 
having actually been asserted, on the extra- 
judicial /iiccasion rn question, by the extraju- 
dicially stating or narrating witness. 

So distinct are the two characters, and, to 
the purposes of truth and justice, so material 
to be distinguished, that, while the one (viz. 
that of the deposing witness) is in every in- 
dividual instance filled by a really existent 
person, — the other (viz. that of the perci- 
pient or qxtrajudicially stating or narrating 
witness) may happen to be a character alto- 
gether fictitious The person, it may happen, 
IS fictitious ; or, though the person be at the 
time in question a person really existing, the 
statement or narration, and alleged percep- 
tions, attributed to that really existing per- 
son, may on the whole, or as to any part, be 
fictitious.* 

To the statement or narration judicially 
delivered by the deposing witness, and to 
that alone, belongs therefore, in propriety of 
speech, the denomination of hearsay evidence. 


* The testf^nony given by the deposing wit- 
ness may, if false, be false m toto, or false pro 
parte. 

It IS false in toto, if so it were that, to any 
such effect as that deposed to, no such extraju- 
dicial strlement was made by any person : the 
wliole being purely the invention of such de- 
posing witness. 

If, as to any part, a statement to any such ef- 
fect as that deposed to, was, at the time and place 
deposed to, made by any person m the character 
of a percipient witness, though not the very per- 
son deposed to in that character, — even m this 
case It may be too much to consider the testi- 
mony as false tn toto. In point of effect, the 
difference between one person and another, in 
the character of an extriyudicially narrating wit- 
ness, may be altogether immaterial, or, accord- 
ing to the character and situation of the two 
persons, may be material to any the highest de- 
gree. 

Person of the supposed percipient or other 
supposed extrajudicially narrating witness, — i 
time of the supposed extrajudicial narration or 
statement, — place in whicn it was made; — in 
respect of any or all these several circumstances, 
the deposition maybe determinate, or in any de- 
gree indeterminate; more or less indeterminate, 
not only in respect of time and place, but even 
as between person and person : ex. gr. whether 
it was one out of two determinate persons, some 
one out of three or more; and so on in remrd to 
degrees of persuasion as to the question which of 
them it was ; or the person may have been alto- 
gether unknown and indeterminate; 
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Supposed extra] udicially stating or nar- 
rating witnesses may have stood in a series 
of any length, one behind another. The causes 
ot untrustwoithiness applying to every human 
being, and, to every being of which nothing 
more is known than that he or she is human, 
with equal force, — it is evident that, the 
longer the line of these supposed witnesses, 
the less is the probative foice of tlieii sup- 
posed testimony. 

Of the case which exhibits more such sup- 
posed extrajudicial witnesses than one, what 
little requires to be said, \'?ill be savl in an- 
other place.* throughout the course ot the 
present chapter, no niote than one will be 
supposed. Of W'hatever is said under this 
head, it w'ill be easy to make application to 
the w'hole possible senes ot those otlier cases 

Supposing (^as above) one, and no more 
than one, supposed extrajudicially stating oi 
narrating W'ltness, — the character»of the tes- 
timony will be tound to admit of nine vaiia- 
tions: the supposed testimony ot the suppo-ed 
extrajudicial witness, under each ot three 
characters, being capable ot being deposed to 
by the deposing witness under each ot the 
same three characters. Thus, 

I. Hy an extraneous deposing witness may 
be related the suitposed extrajudicially deli- 
vered testimony ot the tluee soits of exlia- 
judicial witnesses, \i/ 

1. Another extianeous witness * 

2. A paity on th.it side ot the cause on 
W’hieh the heaisay evidence is not called foi. 

3. A party on that side cw the e.iU'e on 
which the hearsay evidence is called toi. 

II. By a party on that snle on which the 
hearsay evidence is not called toi, m.iy, in 
like manner, be related the sujiposjfd extia- | 
judically delivered testimony <»t the same 
thiec descriptions of peisons, vi/. 

1. An extraneous witness. 

2. Another paity on that side of the cause 
on which the testimony ot the hearsay witne&s 
is not called for 

3 A paity on that si<le of the cause on 
W'liieh the heaisay evuleiiec is called tor. 

III. Lastly, by a paity on the side of the 
cause on which the heaisay evidence is called 
for, may, in like manner, be rel.ited the sup- 
posed extrajudicially deli\ere<l testimony ot 
the same tluee descriptions of persons, \iz. 

1. An extianeous w'ltncss. 

2. A party on that side of the cause on 
which the hearsay evidence is not calleil for. 

3. Another party on that side ot the cause 
on which the hearsay evidence is called tor. 

In the case ot hearsay evidence, the pj^i ti- 
cular descri[)tion ot the charaetei istir fraud 
above mentioned (the tiaiid applying in com- 
mon to every species of makeshift evidence) 
18 as follows. Under the assuiance of bis 


not being subjectable to eventual punishment 
or to counter-interiugation, a man utters vivd 
voce, on some extrajudicial occasion and place, 
a statement or narration, of the inconeclnesB 
or partial incompleteness of which he himself 
13 conscious f 

In regard to admission, and the terms on 
w'liich It shall take place, the rules which 
have been seen applying to extrajudicially 
written evidence, vvill be tound to apply to 
hearsay evidence, without any dilTerence con- 
sideiahle enough to render it worth while to 
exhibit those i tiles in the case of hearsay evi- 
dence, at the Slime length as those regarding 
extrajudicially vvntten evidence. 

The eoiisuleiatiuns from which, in the cha- 
laeter of reasons, the^e lules were deduced, 
being the s.une, so of course will he the rules. 

The only dilfeienee which there is, turns, 
so fai as concerns admisMon, ujion the mag- 
nitude ot the danger (tlie danger fiom ad- 
mis'ion) under the two specits of makeshift 
evidence of which dilTerence the delinea- 
tion will constitute the matter of a following 
chaptei. 

In rule the sixth and la^t ni.ay be seen that 

f A supposahle case of mendacity, and even 
ot tr.iud, IS this* — IMeiuiax, in support of a claim 
of his own, (omes torw.ird in the character of a 
dejiosiug witness, siqiporting it by hearty evi- 
dence. whuh he.irs.iy evidence consists in de- 
posing th.it in Ins hearing (on an extrajudicial 
ouusion) Umbra sjioke of herself as having, at a 
time mentioned by her, seen, in the character of 
.1 ])ercij)ient witness, a certain fact which, had it 
iialfy h.i])]>t*ned, it would h.ive tallen in her way 
and m her way alone to have so witnessed : as- 
,sisted, lor instance, m theeharacterofa midwife, 

' at the birth ot Turns. Here we have an article 
of hearsay evidence, whiclj, though by the sup- 
position false, IS of esstnti.il use to its fabrica- 
tor; rendering to the jilan of talsehuod a service 
whieh perhaps eould not have been rendered by 
any ev idence of the nature of ordinary original 
untraiisniitted evidence. But this is not among 
the cases that come within the description of the 
characteristic fraud as above described. Wher- 
ever the characteristic fraud, employed in the 
shape of hearsay evidence, has place, the extra- 
judicial statement (though false) is really uttered 
and delivered. The case here supposed, is a case 
not of he.irsay evidence, operating by means of 
the fraud iii question, there not having been in 
I fact any extrajudical statement or narration, any 
extrajudicial witness. It is a case of false ori- 
gin.il untransmitted evidence, pretending to be, 
but not really being, hearsay evidence. 

An article of selt-serving ev idence to any such 
effect as the above, is, obviously, of itself a sus- 
picious and weak article of evidence. But there 
IS nothing to hinder it from being true, and, at 
the same time, supported by a body of truly re- 
ported circumstantial evidence. 

It would be possible to exclude evidence thus 
constituted, and at the same time without com- 
prehending in the exclusion either self-serving 
evidence as such, or hearsay evidence as such. 
It would be possible : but there seems not to b« 
any adcijuate reason for the doing iL 


• Chap. X. of this Book. 
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itself as the only instance in 
which reasKms in favour of the admission 
reCMainseiiided by it seem to require, in the 
of hearsay evidence, ulterior delineation, 
'fWir and above such as correspond with those 
■Wiit have been already broui^ht to view under 
head of extrajudicially and casually writ* 
4en evidence. 

Insulated, the alleged extrajudicial state* 
ment or narration of an alleged percipient 
'witness will be little in danger of obtaining 
aredenee to such a degree as, if false, to be 
productive of deception In connexion wit|i 
Other* evidence, it may be necessary for the 
explanation and completion of an aggregate 
body of connected evidence : as in the case 
of a chain of facts following each other m a 
series, and composing togethei a body of cir- 
cumstantial evidence. 

Such may, in some degree, be the use of 
the makeshift document, even in the case of 
extrajudicially and casually written evidence 
But more particularly it may be observed, in 
&vour of the proposed admission of heat say 
evidence, that if, on the occasion of what 
passed in a conversation between two inter- 
locutors, the discourse of one be excluded, 
that of the other will fiequently be unintel- 
ligible ; an incident, the probable frequency 
of which is the same, whether (relation had 
to that one of the inteilocutors whose dis- 
course it might be proposed to exclude) the 
tendency of the discourse were self-disserving, 
or self-serving. 


CHAPTER V. I 

IKSThUCTIONS CONCERNING THE PROBATIVE 
FORCE OF EXTRAJUDICIALLY WRITTEN AND 
HEARSAY EVIDENCE.* 


That which ought in scarce any case to be 
done, and is most abundantly done (it has al- 
ready been observed,) is, to put an exclusion 
— .. . . 


• As a general principle of English law, hear- 
say evidence and statements in writing are in- 
admissible in evidence. There are various ex- 


ceptions to this exclusionary rule : for example, 
the testimony given on oath by a deceased wit- 
ness on a former trial may be proved by a person 
who heard him give his evidence. It has been, 
however, laid down, that the witness must not be 
allowed to swear to the effect of what was said, 
but must recollect the very words. R. v. Car- 
simter, 2 Show. 47; Ennis v. Donisthome, 
tJOmw. Sum. Ass. 1789) MS. — Statements made 
pnedical men in answer to questions, are rc- 
4^ved in evidence Aveson v. Lord Kinnaird, 
fiEast, 195, 198. — Letters written by the payee 
piOmissory-note, to the maker, at the ume 
making of the note, are admissible in evi- 
Kentv. Lowen, 1 Campb. 177) 180. — 
Xm^MratlioRii of the deceased, in casm of homi- 
cide, i^r the mortal blow has been given, are 
received ht trriienoe. 1 East, P. 0. c. 5. s. 124; 
Woodcod£*4 CM0» 1 Leach, 


upon evidence, on the ground of danger of 
deception. That which ought throughout to 
be done, and nowhere has been done, is~-if 
legislation be the work of reflection, and re- 
flection pointed to right ends — to give the 
benefit of it, in the form of instructions, to 
the judge. 

To biing to view such considerations as, 
on the occasion in question, present them- 
selves as capable of being, in that character, 
assistant to the judge, if not in the way of 
information, in the way of reminiscence, — is 
the object of the*jpre8ent section. 

I. Supposing admission given to both, and 
on the same conditions, — hearsay evidence 
is less likely than extrajudicially written evi- 
dence to have originated in the characteristic 
fraud* and (in so far as its incoirectness or 
incompleteness is regarded as not to be ap- 
prehended otherwise than as the result of 
such plan of fraud) is less untrustworthy — 
may with propriety be considered as acting 
with a greater degree of probative force. 

The only case in which, from either species 
of makeshift and thence umnterrogable evi- 
dence, any advantage would be to be hoped 
foi, is that of a posthumous advantage — an 
advantage not looked to as capable of ac- 
ci uing during the lifetime of the contriver, to 
be reaped by the contriver himself, but, after 
his dcith, to his family, or some other person 
whose interests are dear to him For as to 
the man himself, if he be in esse, a reasonable 
condition to require of him (wheresoever he 
be, at home of abroad) is, that he submit to 
counter -interrogation; which if he do, his 
doing so makes, in both cases, an end of the 
makeshift evidence. 

In this'case, to make a species of evidence 
which shall be exempt from counter-interro- 
gation as well as eventual punishment, he 
has his choice between casually written evi- 
dence and hearsay evidence. 

Suppose him to choose casually vmtten 
evidence This (it being by the supposition 
admissible) is that one of the two that will 
aflfoid him the best chance. 

If he writes it himself, in the name of an- 
other pel son not privy, this will be an act of 
forgery ; a punishable offence, committed, in 
the first instance, in prospect of a benefit 
expected to accrue to others, and at a time 
when he will not be able to enjoy it. 

If for the writing it he engages an assist- 
ant, who IS privy to the fraud, and who writes 
it in his own character, — here, indeed, is no 
forgery, but here is a fraud with an accom- 
plice, in whose power the contriver puts him»» 
self. 

If he writes it himself in his own person, 
— here is no forgery, nor is there any persim 
in whose power he puts himself. This, sup- 
posing both species of makeshift evidence re- 
ceivable (viz. casually written and hearsay,) 
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is, in both points of view (probability of suc- 
cess, and security against punishment,) the 
most eligible. 

Thus stands the plan of fabrication by 
means of makeshift evidence, on the suppo- 
sition that casually written evidence is to be 
the instrument employed in it. 

In this way, a man may uee hw endeavours 
to render an undue service to persons dear to 
him, even w’lthout subjecting the evidence to 
the discreditive ob<iei vatum of its beinu: '’vlf- 
serving evidence It it be a case in which their 
title cannot be denved bifl throiigb hiniMdt, 
they taking in ipialitv of hii leple^enta^lves, 
no: but the right which he thii- tiaudiilently 
conveys may be drawn by bun from anotbei 
source. A father, toi example, may, by a 
fraud thus shaped, convey to iiis gon an es- 
tate dciivcd, not troiii the lather's side, but 
from the mother’s. 

Suppose leveiige, or giatilieativn <*f cause- 
less enmity, the posthumous beneht — the 
sole benefit — in view. Ileie tin* testimony 
«»tands not exposed to any such discreditive 
observation a'» the above 

III tln<< may be seen by far the most pio- 
misinu:, in othei words the most de«*t ptiliou-, 
shape, which the ehaiaetei i-tie liaiid can as- 
sume. It ill tills it be not too deci-ptitioiis to 
be admitti d, in no otbei can it be. 

IIear«ay evidence rendeis an as-i.,t.int ne- 
ce'ary. The eontiivei of the fiaud utters the 
blatenient or naiiation in the beannn: <if tlu 
assistant, so long as the eoiitnvi.r lives, the 
a'?sistant is 'sileiit , foi such jl^b’iiee is wb.it 
(as above) the n.itine ot the tiaiid reipiiies 
the contiiv’cr de:id, then, toi the pm po-e ot 
giving elTeet to tlie beiieiit wliicli (tlioueli to 
him a posthumous one) the «*oiitii\^*i liad in 
view, comes the assistant toiwaid with his 
lieaisay evideiu-e. 

The infeiioiity of this speen*s of makeslult 
evidence, in eompaiisoii with the othei, may 
be seen in more points ot view than one. It 
the assistant dies before the eonliivei, oi 
(though not till .it(erwaids) In*ioie his he.u- 
say evidence has been judicially Ueiived, — 
the plan is defeated «o it he ex'patnates, oi 
forgets his lesion, or quariels with the con- 
triver. So much as to comparative pioba- 


wanting. Taking a memorandum might, it ia 
true, be recommended by the contriver to the 
intended innocent assistant, or a mcmoiaiidum 
put into his hand. But this circumstance 
would be still more likely to be remembered 
than any other ; and m the mind of the judge, 
if not tn that of the innocent assistant, in his 
ehaiacter of deposing witness, it would cast 
a shade of suspicion upon the scheme. 

The number ot innocent peisons thus taken 
for intended assistants, might he multiplied 
to any anioimt , hut liy no such multiplica- 
tion <‘ould heaisav evidence, in the character 
ot an instiumont ot this tiaud, be raised to an 
equality with a letter or memorandum in wri- 
ting, framed with a view to its oiliciatiiig m 
the eh.iractei ot an article of extiajudicially 
written evidence 

Ot the authenticity of a script, fiamed for 
any such expies- puipose, pi oof cannot, in 
the iiafiiu* ot tlu* c.isc. be wanting. Where 
adequate cause ot remembiance is wanting, a 
story told IS liable to be lost, wbatsoevei be 
tlie number ot the lieareis. In point ot 
pioli.ibility ot rememluance, the ditfeience 
betwi*en tlu* scLiiig ot a tact, and heaiing a 
i(>lati(>ii ot it, p], Hilly Jiitiiiite. 

II Seiliiitraside. in both iiistaiiees, the cha- 
laetfiistie tiaud, and pur[)osc(l mcmliicity, to 
whatever purpose diiecled. heaisuy evidence 
seems )u gcnoial more likely to be tainted, 
and moieovei in a bigber degree, with inatc- 
ii.il iiicoiieciness and iiieompleteness, than 
e\ti.i)udici.illy wiittcn evidence is. 

Kxtr.ijiidu’i.illy wiilteii evidence presents 
but one witiu’ss ui whose person the causes 
ot iintiiistwortliiiii'ss, intellectual and moral 
■ I sinisici .ictioii ot mteicst included, ) aielmble 
to li.ive place It iei(uiies, indeed, to be 
^authenticated, a distinef puipose, for which 
evidence Is necessary • but, in geneial, authen- 
tu*. ition Is a matter little exposed to doubt; 
and, moi cover, proveable by witnesses m 
abuini.mee, none ot wliom aie exposed to the 
action ot any ot the causes of untrust wor- 
thiness 

Hearsay evidence presents alw’ays two wit- 
nesses, VI/ the deposing witness, and (unless 
when tlie deposition is a mere fiction) the 
supposed extiajudicially stating or narrating 


bility of success. Meantime the contiiver 
exposes himself to loss ot character, and (if 
the law has done its duty) to punishment, 
through the infidelity ot his assistant. 

The assistant, it is true (so it may easily 
be managed,) need not be ptivj to the tiaud . 
to the intended assistant the false story is 
narrated as if it were true In this way, 
danger of punishment through infidel. ty is 
avoided ; but danger of ill success, by reason 
of death and expatriation, remain the same ; 
danger of ill success through quarrel, not much 
less. But the danger from forgetfulness is 
much greater, the cause of remomhrance being 


witnc'-'i two witnesses, and the causes of 
untru*.tvvorlhiiiess repeatable upon each. 

In ca-e ot mendacity on the part of the de- 
posing witness, the evidence is exposed to a 
cause of falsehood, against which the extra- 
judicially written eviiience is comparatively 
secure. The fact, that,' by such or such a 
person, such or such words, or woids to such 
or such an eft’ect, were spoken, is a fact of 
the evanescent kind, — not of a nature to 
leave behind it, in any case, any physical 
traces, capable of operating (if it be true) in 
confirmation ot it, in the character of circum- 
stantial evidence 
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' < Ev^n in Cfuie of veracity on the part of the 
dapOiipf ^^wSihees, the evidence is exposed to 
ft error to which extrajudicially writ* 

t«ii Evidence is not exposed. In the case of 
4l|Z(^}Udyidally written evidence, tlie discourse 
in written or other permanent charac- 
tdfii the tenor of it is fixed ; whereas, m the 
ease of hearsay evidence (especially if the 
discourse run into length,) it is frequently 
■impossible for the deposing witness to speak 
to the very words ; and then comes the un- 
certainty whether, of the words really spoken, 
purport attributed to them by the de- 
posing witness be a faithful representation-I- 
whether, and how far, the interpretation put 
upon them by the deposing witness is cor- 
rect.* 

To multiply in this way the number of 
hearers, not under any engagement of seciecy, 
will be to multiply the number of persons by 
whose conversation the story may be con- 
veyed to some who will know it to be a he, 
viewing at the same time in the peison ot 
the contriver the author of that lie. Thus, 
of a story which can he of no use to his pui- 
pose till after his death, the credit will have 
been destroyed in his lifetime. 

Upon the whole, it appears that, so long 
as the supposed extrajudicial witness is not 
exempted from cross-examination, mischief in 
the way of misdecision would often ensue from 
the exclusion either of casually written or of 
hearsay evidence, and no adequate danger is 
to be apprehended from the admission of it. 

If, indeed, the extrajudicial witness were 
exempted from cross-examination, and his 
, unsanctioned and unscrutmized statement (or, 
in the case of hearsay evidence, his supposed, 
statement) were received during his lifetime 
in the place of his ^judicial testimony, much 
danger of misdecision would be the result , — 
for, in this case, as any sort of man, the most 
untrustworthy, might, for the purpose of 
any suit whatsoever, without any the small- 
est danger to himself, make evidence, either 
for his own purpose, or for the purpose of 
any one who suborned him, — such evidence, 
being on every occasion at the command of 
any person, w'ould, in point of tiustworthi- 
ness, in the eye of reason, be worth nothing. 


• In this particular, however, what ought not 
to escape observation, is, that the meaning of 
wo^s spoken on an extrajudicial occasion, m 
the way of statement or narration, concerning a 
Met to which it may happen to form the subject 
of an article of evidence, is not more liable to 
l># nilseoncdived, than the meaning of any set 
of 1 i(ords to which it happens to be considered 
eonstituting the matter of an offence: words, 
Ivv.ftntatice, m respect of which the utterer is 
with defamation; or words by means of 
iiwiw the qtterer is considered as having insti- 
by instruction, assisted any other 
pers^ Ini «ie otanmission of that or any other 
ofibnee wMtever. 


If, then, on this consideration, it were never 
to receive credence in any case, justice would 
be deprived of the benefit of it in all such 
cases in which, had it been adduced, it would 
have been true, and (as such) conducive to 
the ends of justice. If, on the other hand, 
it were in general to be admitted, and receive 
credence, it would be but too apt to be re- 
ceived in cases in which it would be false 
and deceptitious , the known security with 
which it might be manufactured and exhi- 
bited, would occasion its being manufactured 
in a muj^titude of instances without stint. 
False claims, in a number altogether unli- 
mited, would be set up on the mere ground 
of the suppoit to be given to them by this 
evidence . and, since the nature of the evi- 
dence admits scarce any means or chance of 
distinguishing false from true, the number 
might be so great, that, in every instance in 
which cre^pnee weie given to this sort of evi- 
dence, deception and consequent misdecision 
on the part of the judge would be a result 
moie probable than the contrary. 

Here, then, would be a double mischief: 
the two opposite mischiefs of undue credence 
and undue discredence, running on at the 
same time. Out of twenty false claims, set 
up on the ground of this evidence, suppose it 
to obtain ciedence in one oidy, and to be dis- 
credited in the nineteen others. The amount 
ot the injustice thus done in the one case out 
ot twentv, would itself be an enormous evil: 
this evil would be the result of undue cre- 
dence. But nineteen instances in which 
It were disci edited, would be sufficient to 
throw a general, and to a considerable degree 
indiscrimiiiating, discredit upon this species 
of evide^ice the consequence would be, its 
being disci edited in a number of instances in 
which, it being true, the discredit thus cast 
upon it would be productive of misdecision 
and injustice. 

True it is, that — on the supposition that 
it were generally known to be admissible, 
when, from death or other causes, the extra- 
judicial witnesses were no longer exposed to 
cross-examination — motives tor the fabrica- 
tion of It, in the hopes of its serving a iqan’s 
purpose after his death, would not be alto- 
gether wanting. But as, in such case, the 
inducement for the fabrication of it would, in 
comparison, be extremely feeble . the quan- 
tity of it fabricated, if any, would be propor- 
tionably inconsiderable. The instances, if 
any, in which it were thus fabricated, and 
false, would scaicely be equal in number to 
thf instances in which it would be true, and 
conducive, or even necessary, to the fulfil- 
ment of the ends of justice. But in the in- 
stances in which it were false, it would not 
follow by any means, that^.}>ecause admitted 
it must obtain credence ai# be regarded as 
conclusive. The possibility of its having oii- 
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ginated in the characteristic fraud, would be 
an obvious objection — a species of psycho- 
logical circumstantial evidence, that could 
never fail to be opposed to it • and, being 
by the bupposition false, it would find itself 
counter-evidenced and oppo'-ed at the same 
time by ns many true tacts as haitpencd to be 
brought foiward by whatever true evidence 
the cause happened to afford. Under these 
circumstanec", there seems little danger ot 
its being taken for nioie in each given ca-e, 
than in that '■aine case it weie really woitli’ 
no more in the case ot this transii^itud evi- 
dence, than 111 the ca&e of immediate evi- * 
dence. 

CHAPTEll VI. 

OF srpposr.D whittun FvinPNt f, trvns- 

MII'IIU Tliuori.ll OHVL, OR MLMORITI'R 
E\U>l-M t * 

The supposed written evidence may either 
he ot the natiiie of ea'-Uidly written evidence, 
or of vviitten preappointed evi<Ience (^priv'ate 
or public, conti.ictiial or oHicnil ) 

Its trust wot till ne-'s will accoidinglv be va- 
ried acTording to the nature ot its sup[)os»*d 
source • the mediiun tliiough which it is 
transmitted, being supposed the '■ame in both 
cases 

When the alleged wiiting ^supposing it i 
oraU IS of the natiiie of casually vviitten evi- 
dence, the repoit tlin- made ot it tiom me- 
mory, It is evulent (he the lepoitei who he 
may, he he in all lespects ^*er so tiustwor- 
th},l niii'.t m trii'twortliiness he iiiteiior to 
what the aitielc of ca^uallj wiitton evidence 
would have been, had it it^elt, and without j 
passing through any such nicduirt^ heeii pie- 
sented to the muiscs of the judge. 

In the case of inemonter evidence of this 
desciiption, the chaiacteristic fraud is this: — 
For his own advantage, or for the advantage 
of a person dear { priv y or not privy,") Stellio, 
having fabiicated or alteied a sciipt, puts it 
in the way of Memor, and then withdraws it 
again ; ’to the end that Memor, having in- 
formed himself of the contents, may, on be- 
ing judicially examined, report them in the 
character of a inemonter witness. 


♦ In Its origin il import, the term memoitter 
is not more properly applicalde to this modifica- 
tion of transmuted evidence, than to hearsay 
evidence: since the subject of recollection, or pre- 
tended recollection, may as well be a supposed 
oral, as a supposed written, discourse. 

But, in tne language of classical education, 
the term memonter is alreatly in use, to^ desig- 
nate the sort of exercise which consists in getting 
by heart, committing to memory, a portion of a 
book— a portion of a poem, for example. 

Even in the age of original Latmity, memori- 
ter habiUt oratto, says Cicero ( Academ. Quest 
iv. 9.,] to express a speech composed and got by 
heart. 


In respect of trustworthiness (the charac* 
teristic traud out of the question,) in a gene- 
ral point of view, this species of transmitted 
evidence may be apt to appear scarce distin- 
guishable from the more ordinary modifica- 
tion, supposed 01 al through oral, i. e. hearsay 
evidence. In the supposed source of informa- 
tion consists the only difference; the medium, 
the idnef souri'e of (leception, is the same. 

On a closer examination, it will present 
some not altogetlier inconsiderable differences, 
lesulting piincipally from the nature of the 
script, as above diversified. 

' To understand the relation, and measure 
the difference, a distinction must be made 
between the danger of mendacity, and the 
danger of incoireetness. 

In the case ot a supposed script amounting 
(if genuine I to no more than an article of 
casually vviitten evidence, much of course 
will dejiend upon the p.irticular nature of the 
script. It it he altogether anomalous, such 
as a letter, or a loose memorandum made 
not in the way of any regular business. — the 
diffeionce in this respect between feigned 
inemonter evidence, and feigned heat say evi- 
dence, will be scarce discernible. It it be- 
long to any reiriilai class of scripts, such as 
the shop-hook of a shopkeeper, or any book 
ot accounts kept in rcgulai form, though by 
a person not enibaiked m any ])rofit-8eeking 
occupation, — the spheie of mendacious in- 
vention will he propoitionahly confined. To 
ohtiun ciedit, the supposed script, according 
to the luendacioiis account given ot it, must 
vA‘ar a certain degree of conformity to scripts 
ot the like soit . it must be so tar consistent 
with those tiue facts which the natuie of the 
case cannot but afford, as not to be exposed^ 
to refieive contiadictiSii, on the ground ot 
improbability, tiom cucumstantial evidence. 

In the case where the script was, or (if it 
had been really existing) would have been, 
an aiticle of preappointed evidence — say an 
article of contractual evidence deed of 
conveyance) — the field of mendacious inven- 
tion Is in geneial still more iiairovvly limited: 
though, in this respect, much of course will 
depend upon the nature of the deed : and so 
in the case of oHicial evidence. 

In the case of an aiticle of contractual evi- 
dence, a man’s chance for succeeding in his 
plan of imposition will depend not only on 
his acquaintance with the circumstances ot 
the parties or supposed parties, but on his 
acquaintance with the dispositions made on 
that subject by the law. 

In like manner, in the case of an article of 
official evidence, his success will naturally be 
more or less dependent on bis acquaintanre 
with the course of business as carried on in 
the particular office. 

By this necessity of appropiiato informa- 
tionj as a condition sine qud non to the plan- 
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1 ^ 

an imposition of this 
,)dim with Mf promising prospect of success, 
is the source of danger reduced 
iO m ii^imony of a comparatively narrow 
of persons, but to that sort of de- 
SCaiption of persons who, by reason of mental 
en^ttte and situation in life, may naturally be 
(KiCjieOted to be above the ordinary level in 
point of trustworthiness. 

< In respect of the danger of incorrectness 
(imendacity out of the question,) where, as 
here, the source of the evidence is a discourse 
fixed by the permanent signs of written dis- 
eonrse, it seems to possess a probative force' 
considerably stronger than ordinary hearsay 
evidence never consigned to writing 

In the case of a purely oral discourse, the 
original received its birth and death at the 
same instant: the impression left by it on the 
conception, however faint, cannot at any sub- 
sequent time be strengthened howevei in- 
correct, it can never afterwards be corrected. 
In the case of a discourse committed to wri- 
ting, what is possible, indeed, is, that the 
glimpses caught by the eye may have been as 
faint or as incorrect as the glimpses caught 
by the ear, in the other. On the other hand, 
nothing hinders but that the view taken of it 
may have been as attentive, as correct, and 
as often repeated, as could be desired 

For the reason given above, the chances in 
favour of correctness may naturally be ex- 
pected to be in general somewhat greater in 
the cose of the preappointed, the contractual 
or official script, than in the case of the purely 
casual article of written evidence In the cAe 
of the contractual species of script (the deed 
of conversance more especially,) the memory 
of the idiosyncratic particulais will naturally 
(to a professional, or iK other words practised, 
mind) be assisted, and the field of recollection 
narrowed, by the general form of the species 
of deed — by those parts of the context which 
belong in common to deeds of that sort. 


CHAPTER VII. 

OF SUPPOSED ORAL EVIDENCF, TRANSMITTED 
THROUGH WRITTEN; OR MINUTED EVI- 
DENCE. 

IV the person by whom the minute is sup- 
posed to have been taken, be an official per- 
son, acting in virtue of lus office, — and the 
discourse which he^is committing to writing 
the discourse of a person by whom, on the 
of it, he is addressed in his official 
(^«jfiieter,<..-such evidence is a species of pre- 
|||w^teA evidence — preappointed official 
and, in a word, if the purpose for 
on which, the minute is thus 
n^hi^]i|tlljadicial purpose ora judicial occa- 
tod i^Q^ljrse thus orally exhibited and 
nnnuitdd is more nor less than a mass 


of judicial testimony. The minutes taken of 
the deporition of a judicial witness, whether 
spontaneously exhibited, or extracted by in- 
terrogatories, — taken whether by the judge 
himself, or by a scribe of bis in bis presence, 
— belong to this head of evidence. 

If the person by whom the minute is sup- 
posed to have been taken, be not an official 
person, this species of evidence is of a nature 
that presents itself as having been already 
included (or at least as capable of being in- 
cluded) under the denomination of casually 
written evidence. « 

If, in a memorandum or letter, mention be 
made of a supposed fact, that fact may as 
well consist of a discourse supposed to have 
been holden by another pei son, as of anything 
else. If mentioned as being holden by an- 
other person, it may be mentioned as being 
holden by him either at the very time of its 
being thus committed to writing (as in the 
case of a judicial deposition oi examination, 
as above mentioned,) or at any preceding 
point of time, separated from that point of 
time by any distance. 

In general, the judicially scrutinized testi- 
mony of any given person will, in all points 
taken together, be more trustwoithy than 
the casually wntten evidence of the same 
person — a memoiandum or letter written by 
him Yet instances aie not wanting in which 
casually written evidence will present a pre- 
ponderant probability of standing the closest 
to the truth 

In the prescribe of Oculatus, a transaction 
takes place, of winch, on that same day, he 
gives an account in a letter to a friend. Sup- 

S ose Oculdtus a man of probity, and either 
ot exposed to the influence of any sinister 
inteiest, of too firm to be drawn aside by it; 
and suppose, at the same tune, that either 
discernment or accident has rendered his ac- 
count of it, not only correct as far as it goes, 
hut complete, nothing can be more evident, 
than that such a letter will present a inuch 
more satisfactory account of the matter than 
could leasonably be expected from tbe judi- 
cial testimony of the same peison, examined, 
though in the best mode, at a distance say of 
twenty or thirty years after the event.* 
Ccetens paribus, the chance which an ar- 
ticle of casually written evidence has of being 
superior m trustworthiness to the judicial 
testimony of the same person, will be in the 
direct ratio of the interval of time elapsed 
between the day of the event and the day of 
tbe examination, f 

— Mil ■■ .Wll, III ii^ , 

* A witness would be allowed to refresh his 
memory by looking at such a letter, although th« 
letter itself would not be allowed to be given in 
evidence, as proposed by the Author, below.— 
Ed. 

f Or. to speak more correctly, instead of the 
day of the examination, we should rather put the 
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The length of time, as above, being given, 
the advantage of the casually written evi- 
dence, in corapanson with the judicial tes- 
timony, will be inversely as the apparent 
relative importance of the transaction, the 
importance which it possesses in his ejes. 
The real absolute importance will no other- 
wise contribute to strengthen in his mind the 
impression made by it, than in as lur as its 
eventual importance happens to be apparent 
to him, and to be the same in the instance of 
that particular itulividiial as it would be to an 
average individual in his^dace. 

Nor, in 01 dinary instances at least, will 
the impoitance ot the fact, any other than its 
relative importance with respect to the per- 
cipient wntne-s himself (that is to si\, its 
connexion, real or supposed, with his own 
hajipiness, ) alibi d seciuitj tor peimaneiue 
and accuiacj of recollection. 

The state ot the witness’s mind at the time 
is another ciicuinstance hv which the stiength 
of the impression made hv the transaction at < 
the time, and ihi'iice the strength and accii- 
raej ot his recollection ot it, cannot hut he 
in a verj coiisiderahle detnee inHiienced. It, 
by businc'S ot a moie inteie-ting natuie to 
hini«e1t, his attention he pointed another way, 
— esjieciallj it, hy the urgi-ncy ot it in jmint 
of time, his mind have lieen put into a //«//»/, 
— the impression made h\ the transaction in 
question iiiav he shirht, iiidixtincl, and lleet- 
ing, and his lecolleetioii ot it proportionahlv 
uncertain and conlined; although, in other eii- 
cumstanccs, the iiiipre—ioii Lfado h\ a tiaiis- 
action ot that eanie nat are inight have heeii 
siifficientlv stiomr, distinct, and peimanent. j 

A still hettei, and in evuv ca'^e without 


may be regarded as a sort of super-ordinary 
lot of evidence, still better than that which 
in general passes under the denomination of 
the best. But, eligible as it is when it is to 
be had, it would evidently be a vain arrange- 
ment to exact it in all cases, or even to place 
it upon the footing ot regular and ordinary 
evidence, since the existence of it is meiely 
fortuitous, depending altogether upon the free 
pleasure and accidental disposition, as well as 
iiterarj endowments, of the witness. If it 
could he required by law, it w’ould come un- 
der the notion of preappointed evidence.* 

CHAPTER VIII. 

OF SrPPOSFT) WRIPTfcN F.V IDENCE, TR\NS- 
MIlTl’l) TllBOl'WU WllIlTEN ; OR TRAN- 
81 UIPTl'l I'M S IVIDENCF. 

§ 1. .1 trun‘!rript, irhat — Modc’i of tran- 
scription. 

()\ the occasion of this, as of other modifica- 
tions of tiaii-'iiuttcd evidence, the' mam ob- 
, lects ot impiirv are still two: — 1. What shall 
j he lei’eived-' and, 2 Whatev’ei comes to be 
I received, In what consideration shall the esti- 
mate hiimcd of it, in respect ot comparative 
tiiistwoitlimess, he dnected’ 

But, previousl) to oui entrance into this 
mqiiii v. the hounds of the object must be 
I pievioiislj lixed, and its seveial modifications 
ilistiiiguished. 

By a trnnscnpt, taken in its largest sense, 
niaj he niiderstuod any discourse which, being 
ex^iies-ed In peimanent signs or characters, 
is propO'cd as capable of producing, in the 
wav oi evidence, the same effect as another 


exception a nioie ti ii'tw orthv, lot ot evidence, j 
than can he constituted hv ]udi«Mal testiinonv | 
alone (how well "oever the examination he j 
conducted,') is that which consists ot the j 
judicial testinionv ot tlie same peison, with 
nn article of casually written evidence ot his 
inditingta letter or niemoiandiun of his pen- 


diseoiiise, which, being also expressed by per 
maneni: signs, is with il'ference to it termed 
the onijiiial 

Under this most general description are 

coniprelicnded three modifications 

1 A transcript which is such tn tenor: a 
coriy taken vubatim et literatim. 


ning) at the time (or, if after, the soonei 
after it the better) tor his assi-t nice, the 


2. A transcript in purport only, without be- 
ing "uch in tenor. Couched in a set of words 


script being at the same tune produced, or. 


moie or le^s dilTereiit, it contains what is 


at the demand ot cither partv, ready to be 
produced. Aeaiiist incompleteness on either 
ibide, there is the sediiitj alFoided bv exami- 
nation and cross-examination ae:uinst men- 
dacity and bias on one side, theie is the se- 
curity atforded by cross-examination, against 
simple incorrectness on either side, there is 
the security atfoided hy the fortunate script, 
the fortunate letter or memorandum, the ar- 
ticle of casually written evidence. ^ 
This composite soit of evidence, when the 
written element happens to present itself, 

day on which the recollection of the witness 
came to be*pointed to the subject, by the in- 
formation that his testimony, in the judicial 
form, would be called for. 


looked upon as convejing precisely the same 
seii^c To tills head belong translations made 
into othei languages. 

3. A transcript t« effect only. Not profes- 
sing to contain so much as the purport of the 
original, at any rate^not the whole of the pur- 
[lort, it professes to contain that which, with 
leterence to the purpose in question, is suf- 
ficient for the purpose. To this bead belong 
extracts and ahndginents. 

• A mass of evidence of this description may 
be considered as constituting either one complex 
lot of evidence, or two simple ones emanating 
from the same source: whether it be to be spoken 
of under the one denomination or the other, is 
manifestly a mere question of words. 
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A tMm«eript in tenor is a transcript both 
in jputrpoirt'nnd effect : a transcript in purport 
b aleo a ’transcript in effect. 

A beafisenpt in tenor is that modification 
seetne the most apt to be presented by 
Uie word; but the others have little less claim 
to consideration, and they also may be na- 
ttnally expected to be considered under this 
head. Let this be examined in the first place. 
WhiUcver is said in relation to this principal 
and most proper modification, will serve as 
a model and standard of reference for what- 
ever there may be occasion to say of the two 
others. 

For making transcripts (understand tran- 
scripts in tenor,) the word tiansciipt being 
taken in the most extensive sense, there are 
divers modes, performed by so many corie- 
spondent operations. Not being altogether 
upon a par in respect of probability of cor- 
rectness, they require on that account to be 
distinguished: — 

1. One is, writing, in the more common 
and confined sense of the woid wilting with 
pen and ink. This is the most in use, except 
in the case where transci ipts of the same ori- 
ginal are required in large numbers, as in the 
case of 

2. Printing ; including the old-established 
mode by moveable types, and the mode o 
modern invention in solid masses, called ste- 
reotypage. 

3. Engraving, in the case where the cha- 

racters are to be taken off in the way of im- 
pression : as in the ordinary case of engraving 
on copper, pewter, wood, glass, &c. ‘ 

4. Sculpture : in the case where no impres- 
sions are meant to taken off. 

fi. Painting in various wajs • which is but 
an elaborate mode of writing, comparatively 
of little use.* 

In the case of the recently invented mode 
of writing with two or more pens at once, the 
distinction between original and transcript 
has, it is evident, no place : except in so far 
as, by an independent act of authentication, 
one or more of such draughts or copies should 
come thus to be distinguished from the rest. 

So in the case of the anteriorly invented 
mode of taking off impressions from writing. 

As between one mode of transcription and 
another, the probability of correctness, fraud 
apart, will depend on the following circura- 
atances:.— 

’ The number of persons employed in the 
Slaking and verification of the tianscript. 

The ddgree of attention requisite, and 
tHi^lsally to be expected, on the part of each. 
V; The degree of publicity with which er- 

U to these lithography, which, when this 
rl^urritten, had scarcely been applied to 
of copies of a written docu- 


rors in general will, in the instance of eachr 
be likely to be known and noticed. 

On all these accounts taken ^ together, 
printing seems to present a superior chance 
for correctness, in comparison with writing.f 

As, by writing, a transcript may, for prac- 
tical purposes, be, by means of due examina- 
tion and verification, put upon a level with 
the original; so may printing, and with still 
greater facility and certainty 

In the case of laws, and all other docu- 
ments of a public nature that are consigned 
to print, the printed copies ought to be placed, 
by appoinfment of law, upon the same level 
as the original. « 

Reason . In the case of laws, the printed 
copy is the only standard to which access is 
rendered possible to the people, Avho, at their 
peril, are bound to pay obedience to them. 

In whatsoever cases forgery in the way of 
writing IS made punishable, forgery in the 
way of printing, for the same purpose, ought 
to be made punishable in the same manner. 

Examples : — 

1 . Forgery of laws , whether in the way of 
fabrication or falsification. 

2. Forgery of a deed of administration ; 
such as proclamations, nominations to offices, 
orders issued to public functionaries. 

3 Forgery of articles of intelligence, or 

•f- Why so? 1. Because in the natural state of 
things, the punter, having no particular interest 
in any legal use to which it may happen to the 
document to be toplied, occupies m this respect 
a station analogoCs to an onicial one. By a 
printer, I mean a person exercising his function 
in the ordinary way of trade : not to speak of a 
printer employed in the printing ©flaws or other 
legal documents, by authority of government, 
2. Because the pnnter is in every mstance either 
actually known, or capable of bemg known, as 
the workman of his own works : his livehhood 
depends upon the reputation of them in point of 
correctness; and the correctness or incorrectness 
of them is subjected to the eyes of a number of 
witnesses and judges, greater beyond conmari- 
son than usually has place m the case of any 
transcript performed by hand, 

Superior as this mechanical mode of imitation 
IS m the character of a secunty against incor- 
rectness, It IS, at the same time, defiaent m the 
character of a security against spunousness: — 
but, in this character, nothing is more easy than 
to put It upon a level with the manual script or 
transcnpt ; whatever mark of authentication 
(signature of the name, for instance) serves for 
impressing the character of authenticity upon the 
whole tenor of a sheet of manuscript, will serve, 
in a degree not mfenor, for impressing the like 
character upon a sheet of letter-press; will serve, 
and tn a degree considerably supenor. On an 
instrument written in manuscript, interpolations 
and other alterations are introducible but too 
sily. especially if performed by the same hand: 
in the case of letter-press, any such alteration^ 
are as yet, perhaps, without examplefknd migli^ 
at any rate, be made impracticable. 
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advertisements, in a newspaper published 
under the direct orders of government. 

4. Forgery of articles of intelligence, or ad- 
vertisements, in any private newspaper , the 
appearance of the paper cunent undei that 
title being counterfeited by a person other 
than the accustomed publisher 

Reason : In the case of fraud, if any one 
of the possible modes of transciiption were 
left uninoluded in the penal con-'eqiienres, 
fraud in that shape would be without a check , 
and being, as often as it Micceeds, alike mis- 
chievous, in whatever shitpe, theie^is no rea- 
son wh> it bhould be exempted m one shape, 
more than m another. 

In regard to a tianscnpt profe-sing to be 
such in tenor, a distinction must be taken be- 
tween a transcript verified, and a tian-ciipt 
unverified, or ^ which comes tothe same thing) 
not known to have been verified 

By a transcript veiifid# in tei^or, I under- 
stand a tianscniit, the conformitj of which 
(i. €. of the tenor of it) to the tenor ot the 
original, has been sufficientlv Cbtablislied for 
every judicial purpose, at least tor the ju- 
dicial purpose to which, on the occasion in 
question, it is proposed to be applied. 

Verification is to a transcript w liat authen- 
tication IS to an original. Bv what nioaiib 
this elfect may most advantageouslj be pro- 
duced, IS a topic of coiisideiation th.it niaj 
be posted otF to a separate head, with as 
much advantage, and with as little inconve- 
nience, in this case as in that other, and tor 
the same reason * ^ 

Supposing the traiis*Ti[)t veiilied — veii- 
fied .u'cording to the import ot the teim as 
just fixed, — it theieiiv In-comcs dismis-ed in 
elfect fiom tlie pie-ent subp'i-t ,Itis<//o/' 
et tdtm, a peitect eipiivalent toi tin* oiigin.d , 
it can no longei hi‘ eim-ideicd w ilh pioprutv 

— with eoiisi-teimv at least, in the liglit ot 
niakeshitt evidence 

What tollows Is, thereto] e, to be confined 
in its appln’ation to the case of a tianseii|)t 
not veiihed either not known to have been 
veiified b} any means, or at lea-t not known 
to have been veiified by sulfieient means. 

§ 2, Sources of untrustu'orthitus<t in tian~ 
'iCripUtwus evident L Ilcttr^at/ and tran- 
scriptitious evidence compared, in ic'>peit 
of probative force. 

Applied to transcnptural evidence, the de- 
scription of the characteristic fraud — the 
fraud liable to be [iractised without detec- 
tion, if the transmitted evidence were to be 
received on the same looting as the ordinal 

— is as follows. A man falsifies a re.vl ori- 
ginal, or fabricates a spurious one, to tbe end 
that, a transcript (here understand in tenor) 
being made of it, the elfect of a forged script 

• See Book VII. Authentication. 


may he produced ; at the same time that, the 
falsified or spurious original being destroyed, 
and thence no longer producible, tbe fraud 
may by that means pass undetected. 

In the case of the characteristic fraud, as 
above described, the falsity, so far as the 
written evidence is concerned, is confined to 
the extiaiudieial part ot the evidence. The 
object Is ihstorttd, or a fallacious object is 
lubricated, or the true one falsified; but the 
medium (tor anj thing that appears) is correct 
and puie 

Ileie, howev'er, as elsevvhcie, though com- 
plieitv on the part of the wiitei of the tran- 
script (privity, which is as much as to say 
eomplicitv ) is not of the essence of the fraud, 
neither is it excluded by it. The fraud may 
have been committed, and, having been com- 
mitted, ma) ultimatclv, or for tbe time, have 
succeeded, whi'thci the vice of the original 
was or was not known to the maker of the 
transcript, at the time of his making it. 

Setting aside the ehaiactcristic fraud, — in 
the case of this, as ot other transmitted evi- 
dence, for one source of true information, 
there are two souices ot untrustworthiness 
and deception 1, It there be an original from 
whence the tianscnpt was made, that origi- 
nal maj have been spurious, fiaudulently al- 
tered, or simply incoirect , 2, The pretended 
transcript may have had no original, or, being 
taken from an original, may by fraud or by 
aecideut be incorrect 

To be spuiious Of incorrect, whether from 
mendacious design or tiom accident, is what 
may have h.tp[tcned (it mav he said) to any 
sintdc sciipt, cuiisidcied in tbe character of 
an oiiginal, oi pietended original; and on 
tljat account, these causes of untiustworthi- 
nes., ouglit not to be set* down to the account 
ot tlie snpp(»,f(l tianscnpt as such. Tiue: 
hut in the ca-e ot a sciipt purporting to be 
an uiieinal, and chargeable either with spu- 
iiuiisiiess OI ineorieetness, it may happen to 
it to wear upon the face of it marks of the 
spill lonsness, or mniks of the incorrectness, 
sui*h as upon the face of a transcript w'ould 
not he equally open to observation. 

Moi eov or, — in the case where the script, 
to present the appearance of an original, 
would require to present the appearance of 
being authenticated (for example, by the 
person or pci sons whose discourse it purports 
to be, with or without the signature of any 
other person or persons in the character of 
attesting witnesses,) — it the supposed tran- 
script were, w'lthout having been verified, to 
he received on the same footing as an original, 
— a person intending fraud would find a much 
better chance of success and safety in tbe 
making of a pretended transcript of the te- 
nor in question, than in the fabrication of a 
spurious original, or the fraudulent alteration 
of a really existing one, since the means of 
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of being afforded by the j 
Ua one case, and the 
»ldM*etwddi», additions, or substitutions, in 
Ibe Ot^er, irould all be avoided by the expe* 
Sient of tbe pretended transcript. 

^t'8o<fiuras simple incorrectness, the result 
oiacddent> clear of design and mendacity, is 
Qonpetned, this species of transmitted evi- 
WQce, supposed written through written, will 
i^pfiear much superior in trustworthiness to 
bsfarsay evidence , and that whether the sup- 
posed script which is the supposed source of 
tile evidence, or the indubitably existing script 
Oonstituting the medium through which the 
Other is supposed to be convened, be consi- 
^ed. 

1. As to the supposed original (whether 
reidly existing or not,) it may either be of 
the nature of preappointed evidence, or of 
the nature of casually written evidence. If 
it be of the nature of preappointed evidence, 
the trustworthiness of the discourse contained 
in it, is, by the supposition, placed, in one 
Vfay or other, upon a superior footing. The 
lowest footing on which it can stand, is that 
of casually written evidence and this (as 
bath already been seen) presents, in the na- 
ture of it, a security against incoriectness, 
superior to that which naturrally belongs to 
oral discourse. Writing, in the very nature 
of the operation, requires a degree of atten- 
tion and recollection more than is lequired 
in speaking. 

2. On the part of thahone of the two per 
sons concerned, whose writing constitutes the 
medium through which the supposed tenoi of 
the original is transmitted, — the superiority 
of this modification of transmitted evidence, 
as well over supposed oral through oral, as 
supposed written tbfough oial, is ea^ly dis- 
cerpible. 

1. In the case of supposed oral through 
oral,— the judicially reporting witness, at the 
time when the supposed extrajudicial state- 
ment presented itself to his ear, caught it as 
he could — caught it as it flew. He may have 
misconceived it irom the first — he may have 
forgotten it in any part, or misrecollected it 
afterwurds. The writer of the transcript has 
the original all along before him, and com- 
mits not to writing so much as a word till he 
is satisfied that his conception of it is just : 
and no sooner is a word thus fixed, than the 
preservation of it is placed on a ground much 
atrtmger than any that could be given to it 
by the firmest inemory. 

2. In the case of supposed written through 
or|^f.t.4he judicially reporting witness may or 

not have had his own time for the form- 
conceptions in relation to the con- 
the seript. But, let the time actually 
tfdten'% Iwve been ever so sufficient, — 
whetheir witih any, and what, degree of cor- 
reetnesa those conceptions have at the time 


of his deposition been preserved, depends id- 
together upon the power, the relative powr, 
of his memory. 

Supposing fraud entirely out of the que»> 
tion, — in a practical view, the trustworthi- 
ness of a transcript will be but little infe- 
rior to an original. There are two cases in 
which an error is of no practical importance: 
1. When the words it falls upon are of no 
practical importance 2. When, though the 
importance of the words it falls upon be ever 
so considerable, the correction requisite for it 
is sufficiently indiiuted by tbe context. 

The ouener a series of words comes to be 
repeated, the less probable it is that an un- 
intentional error in respect to any given words 
should be repeated in each instance : and if 
there be but a single instance in which it fails 
of being repeated, the true reading remain- 
ing in that instance will commonly serve for 
the correction of tlfe false readings in all the 
others. This, of course, will hold equally 
good, whether in the original script the repe- 
titions were, or were not, necessary to tho 
purpose. Hence an advantage resulting from 
repetitions that otherwise would be useless ; 
an advantage, though such a one as shrinks 
to nothing when compared with the disad- 
vantages. 

The more rare it is for a mere uninten- 
tional error of the transcriber to be produc- 
tive of an incurable error in the sense, the 
stronger the indication given of fraud, where 
the erior is material, and material in such a 
way as to be %'ibscrvient to any assignable 
sinister purpose. 

On the part of the transcriber, the faculty 
of conception being so amply assisted, and 
the use of the faculty of remembrance su- 
perseded, — whatevei danger of incorrectness 
from this source remains open, depends upon 
the accidental deficiency of the faculty of at- 
tention From the consideration that this is 
the faculty most exposed to full, some light 
may be thrown on the question, which of the 
three shapes, omission, substitution, addition 
(in case of honest incorrectness,) the inaccu- 
racy seems most likely to take 

1. Omission presents itself as being the 
most natural. On the part of any given word 
in the original, a momentary fmlure of atten- 
tion to that word may have a correspondent 
omission for the result : and in this case (if 
a failure of the conception be altogether out 
of the question,) a larger portion of a line 
may with almost equal probability — an en- 
tire line with still greater probability, be the 
resul^. 

2. Substitution of one word for another 
(in general by means of the substitution of 
mis or that particular letter for another,) 
seems nearly, if not altogether, as probable tut 
simple omission. What renders it the more 
probable is, that this species of inaccuracy Is 
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more apt than the preceding to originate in 
misconception. It may be referable in a greater 
or less degree to misconception, if, the tran- 
scriberbeing aman sulbciently acquainted with 
the subject to form a judgment, the transcript, 
deviating in this way from the original, pre- 
sents, notwithstanding, an intelligible sense. 
If the sentence altogether presents either no 
sense at all, or none but uhat is plainly absui d 
and irrational, the transciiber not being al- 
together disqiialilicd from judging, it is to a 
failure of attention, and that alone, that the 
inaccuracy seems reteiablea ^ 

3. Addition of a word — insertion of a woid 
to which no corre^itondent woid exists in the 
original — is a inode ot inaccuracy not alto- 
gether \Mthout example, but much less fie- 
quently exeinplilied than eithei of the two 
others. Judgment, attention, applied to the 
subject, applied to the original script, cannot 
be the cause of an inacuracj of this natuie* 
the cause of it, w’lien it does take [)l.ice, must 
be sought for in the imagination it must be 
considered as a product ot the imagimitiun, a 
production which finds its way into tlie tran- 
script for want of that attentive comparison 
with the oiiginal, which, bj showing the oii- 
ginal to have no such jiait in it, wimld be 
sufficient to pi event it tiom being admitted 
into the transcript. 

The use ainl object ot the above distinc- 
tions, in so tar as thev mav be found just, is 
to give tacilitv to the detection ot hand — to 
serve tor the distinguishing ot a case ot fiaud 
from a case ot honest incoim^ness It, m 
general, inseition be in anj^egioe less apt 
to originate in accident than eithei omission 
or substitution, — then — if in anv indivi- 
dual instance insertion sliould happen to have 
been discoveicd, — in that instance, should 
any inaik'^ of de-igii i which heie is as nnndi 
as to Pay of tiaud ' be discovi-red, this paiti- 
oulaily may perhaps be added to that side ot 
the account. 

§3. Inwhat ca<ies, andonwhatcotidittum,, dial! 
a transcript be ttitictd in tiidtnct 

A script being tendered in evidence in the 
character ot a transcript fiom another, that 
dther «.poken of in the chaiactei ot an origi- 
nal, — shall it, or bhall it not, be received ? 

• The rule of law relating to transcripts is thus 
laid down by Phillips: — “Examined copies, 
and the parol evidence of witnesses, are the or- 
dinary and regular proof of the contents of lost 
writings. But when a written paper has been 
traced mto the possession of one of the parties 
to the suit, who does not produce it after rec^v- 
ing a notice, something less than an examined 
copy may saasonably be admitted as sufficient, 
at least to oblige the party to give better evi- 
dence, by producing the paper itself, if he finds 
the secondary evidence incorrect.” 1 Phil. Evid. 
^ 439, 440. In the case of Pritt ix Fairclough, 
3 Campb. 305, an entry by a deceased clerk, in 


For the purpose of an answer to this qqei- 
tion, seven cases must in the first place be 
distinguished : — 

I. The alleged original is in existence, pro- 
ducible or consultable, and known to be so. 

II. The alleged original is in a state of 
eipatnation. 

Ill The alleged original is in a state of 
expt itvinciation. 

IV'. The alleged oiiginal is known to have 
existed , but is known to be no longer in 
existence. 

V. The alleged original is known to have 
Existed ; but w hether it be still in existence 
or not, lb uncertain. 

VI. It IS not known whether the alleged 
traiisciipt be a tianscript or not, t.e. whe- 
ther there ever exi-'ted a sciipt, from which, 
in the character ot a transcript, its existence 
was (Iciived 

VII The alleged oiiginal is known to be 
in existence, but in the i>ovver of the adverse 
pai t j . 

To meet these pos'-ible modifications in 
the relative situation ot the lot of evidence, 
there are three moditicatioiib of which the 
conduct ot the judge in relation to it is l(ls- 
ccptible 

1 It may ho received absolutely and un- 
comhtion.illy. 

2 It mav be rejected absolutely and un- 
conditionallv. 

3 It ma) be received conditionally, or 
accoidmg to cncumstances . say received sub 
nuidii 

'I*liis last course will, upon the wdiole, be 
tound, 111 most cases, the most advantageous 
one. 

Case I. The oiieinal known to be pro- 
ducible bi (oiisultable * 

Hull’ 1. Where the oiiginal i<». at the time, 
piodiiciblc or accessible, no transcript or al- 
icired tiaubciijit ought to be received without 
soiiiL spei’ial leasoM. 

Jtmson Because, in point ot trustworthi- 
ness, and with a view to the danger of niis- 
ilecision, no transcript can ever be, strictly 
speaking, exactly upon a par with the original. 
It, then, the oiiginal be produced at the same 
tune, the tiaiiscript (excciit in the cases im- 
nicdiatclv following) is superfiuous, and the 

a letter-book, was admitted as evidence of the 
contents of a letter, the receipt of which was ac- 
knowledged by the defendant, but which letter 
was not produced at the trial when required. 
This case was remarkable for the following dic- 
tum laid down by Lord Ellenborough: — “The 
rules of evidence must expand accoraing to the 
exigencies of society.” it is much to be la- 
mented, that the Judges, as a body, have not 
courage enough to act upon this aictuin, and 
sweep away these exclusionary rules, w'hich are 
in such direct opposition to the exigencies of so- 
ciety,— in other woids, to the ends of justice,— 
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TOXoiton 4iid oxpoose incident to the produc- 
ti<m of iine<»upensated : if the original be 
not produced, the transcript may be decep- 
tltioui. 

Jjtuh 2. Where, on the occasion in question, 
the original cannot, without a considerable 
degree of difficulty, be referred to and pe- 
rU8ed,<~- in such case, a transcript m tenor, 
IHirport, or effect, as the case may be, may 
W exhibited in addition to the original, and 
fit the same time. — Examples * 

1. The original, in respect of obsoleteness 
of language, or handwriting, or both, difficult 
to be conceived or perused, and read with 
duency. 

2. The original conceived in a language 
[dead or living) other than the current lan- 
guage: [in this case, the transcript will be 
a transcript not in tenor, but in purport or 
effect.) 

3. T^ere not the whole of the original, but 
a particular part or parts only, are applicable 
to the purpose in question, in the character 
of evidence : especially if the relevant por- 
tions be more or less scattered, and distant 
from each other. In this case, the transcript 
is df the nature of an extract or abridgment : 
a transcript neither in tenor, nor (throughout 
at least) in purport, but only in effect. 

Rule 3. So, where, on the hearing of the 
cause, for the convenience of consultation, a 
number of copies are wanted at the same 
time. 

Rule 4. For special preponderant reason, a 
transcript may, in every instance, under ap- 
propriate conditions, be received tnste&d of 
the original. 

Rule 5. Such reason will, in every instance, 
be reducible to some one or more of the modi- 
dcations of collatefal judicial incorfvenience 
(vi*. delay, vexation, or expense,) considered 
as resulting from the production or consul- 
tation of the original, over and above what 
would result from the production or consul- 
tation of the supposed tianscnpt. 

Rule 6. Of the cases in which it may hap- 
pen that the production of the oiiginal in the 
first instance shall be productive of prepon- 
perant inconvenience in the shape of delay, 
vexation, and expense, the following may be 
examples: — 

1. Where, at the time in question, it hap- 
pens to be lodged in a place out of the do- 
minions of the state. 

2. Or in a place within some province be- 
ypnd, sea, or other widely distant province — 

with reference to the seat of the tribunal 
<|tr' tvbich the evidence is to be presented.) 

\ E, Where the original script in question 
pact of a volume, which cannot conve- 
fileptiy be iremoved from the repository in 
is l^ept, by reason that other parts 
of Its edfltents are requisite to be kept m that 
Kune pUce for other ptirpSses. 


Rule 7. When (for the avoidance of delay, 
vexation, or expense) a transcript is received 
in the place of the original, its faithfulness 
ought to have been previously established in 
the most trustworthy manner, or — if (for 
the avoidance of delay, vexation, and ex- 
pense) not m the manner the most trust- 
worthy of all — in the manner the next most 
trustworthy that shall be compatible with the 
avoidance of a pi eponderant degree of such 
collateral inconvenience. 

Rule 8. With reference to the adverse paity 
— the pajrty again^ whom the lot of evidence 
IS produced, — its fidelity will have been esta- 
blished in the most satisfactory manner, when 
such adverse party, by himself or his more 
competent agents, having (upon sufficient op- 
portunity of access) compared the tiansciipt 
with the original, finds the transcript equiva- 
lent in every respect to the original, in point 
of effect. 

Rule 9.^ But no script ought ever to be 
received (except as by the next rule) in the 
character of a tianscnpt, in lieu of the ori- 
ginal (as above,) from the hands of any suitor, 
without a declaration upon oath, on the part 
of him or his law-agent, declaring the fact of 
fais having examined it by the original, and of 
the persuasion he entertains of its fidelity. 

Rule 10. If the transcript — having been 
examined by the original, and appearing upon 
the face of it so to have been, by some ap- 
propriate official person, — has thereupon been 
certified to be correct, — ^the paity so tendering 
it in evidence is not bound so to re-examine 
it but neitheJ'in this case should the decla- 
ration of his own persuasion respecting the 
fidelity of it be omitted ; although such per- 
suasion have no other ground thaa*ihe gene- 
ral consideration of the security ^ wrded by 
this species of preappointed evidence. 

Reason 1. A possible case is, fraud on the 
part of the official examiner, by collusion with 
the party tendenng the evidence. 

2. Error on the part of the official examiner, 
viz. to the advantage of the party, and dis- 
covered by him by accident. 

Case II. The original known to be in a state 
of expatriation. 

This case is, upon the very face of it, a 
modification of the first case . but, presenting 
a demand for an appropriate set of arrange- 
ments, it requires to be arranged under a 
separate head. 

In the case of transcriptural evidence, ex- 
patriation of the script is analogous to expa- 
triation of the person in the case of casually 
written and hearsay evidence. The arrange- 
ments demanded — though, by reason of the 
different nature of the subject-matter, they 
will not in ter minis coincide with the arrange- 
ments suitable to those two preceding cales 
— will, under the guidance of analogy, be na- 
turally indicated by them. 
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Rule. Where, in regard to a script proffered 
in the character of a transcript, it is ascer- 
tained or believed that the original is in a state 
of expatriation, — let the following arrange- 
ments await the option of the judge — 

1. To cause the tianscnpt to be sent 
abroad (viz. to tlie place wliere the original 
is kept,) for examination, and attestation ot 
verity. 

2. To cause a fre^li transcript from the 
original, dulv veiiticd, to be imported and 
produced. 

3. To cause the original itself ^o he im- 
ported and produced, if practicable, and with- 
out preponderant ln^onvenlellce. 

Any one of these arrangements to he taken, 
or none, accoiding to the importance of the 
cause, the iinpoitanee of the aiticle ot evi- 
dence in question in relation to the caii-.e, the 
degree of persnaMoii re^pi-cting the faithtul- 
ne-s or untaithtulness ot the tuiiisciipt, and 
the compaiative dejieos ot inconienience, 
in the shape ot delav, vexation, and expen-e, 
attached to the three ie'«pective coiiises 

A time to be ('eclaied, sut))ect to ahhie- 
viation or enlaigement tor suthcieiit caii'^e, at 
the expiration ot which, it the intended ope- 
ration chosen (as above) he not poifoimed, 
it shall he legaided .i" impiactn'ahle. 

The provi-iioiuil decision to he in tavoui 
either of the paitv piolleiing the evidence, 
or of the adveise paitj. and in eilhei ca-.e. 
With or without secnrit) taken toi eventual 
reinstatement. , 

Oh^civationb Unless the^on-i'Xi-tence of 
the alleged original, or the untaitlilulnes-^ ot 
the transciipt in all inateiial p<unt>, he be- 
lieved — even although theie should he no 
other direct evidence ot the e.xisteece ot the 
original than the judicial testimony ot the 
party, nor ot its taithtnlness, than his di <dared 
belief, — the judge vv ill seaieelv letuseto pio- 
nounce the piovi-ional decision in lav our ot 
the faithtulness ot the tiaiiscript, taking se- 
curity toi leinstatement in case the result ot 
the reference so made to the oiiginal should 
prove untavourahle For the reasons vvhv, 
see t)io examinatiou of (’use VI furthei on. 

Ca.se 111. The original known to he in a 
state ot exproviiiciatioii. 

This case is, also, upon the face ot it, a 
moditication ot Case I. : a inoditication closelj 
analogous to the last pre< ediiig case, the case 
of expatriation. The arrangements requisite 
to be taken vvill, in their general desciiption, 
coincide with those already brought to view 
in that last-mentioned case , but, in detail, 
the description of them will obviously reqiiire 
to be, in various particulars, ditferent. In 
the case of expatriation, ever> thing that can 
be done is more or less dependent upon the 
fiualities given or withholden hy the govern- 
ment in the foreign state: in the case of 
exprovinciation, it depends upon the arrange- 

voL. vn. 


ments taken in that behalf by the govern* 
meiit in the state in question — in the same 
state. 

Rule. Whei e, in regard to a script proffered 
iwthc character of a transcript, it is a«:certained 
or believed that the original is in a state of 
exprovmciation, — let the same arrangements 
as m the case ot expatriation await the option 
of the judire, sultject to such arrangements, 
it anv, as mav have been taken in this hehalL 
hy the legisliitoi , the cominon sovereign of 
both provinces. 

Observations. As far as local distance is 
; conceined, the quantum of delay, vexation, 

I and expense, attendant upon that circuin- 
' stance, may he as great in the case of ex- 
provimuation as in that of expatriation; — 
the only uiiitorm difference between the two 
cases consists in this, vu that, in the case of 
ex|ii(>v niciation, ao'ess to the oiiginal, or the 
production ot it, will he at the command of 
the goveinment of the country in which the 
transcript is thus proffered, in the case of 
expatiiation, not 

' ( 'use 1V\ The oiigmal known to have ex- 

isted, hut to he III) longer in existence. 

Rule Where, m legard to a script pro- 
duced 111 the chill ac'tei of a transcript, it is 
known that an original script from whence 
it was tiaii'Ciihed was once in existence, bat 
that It Is no longer in existence; let the tran- 
sciijit he icceived m place of the original, sub- 
ject tovvhatevercoiisuleiationsmay be alleged 
m diminution ot its ti ustworthiness. 

liianon. Neither fiaud, noi material incor- 
iectnes», nic to hi* piesumed both cases are, 
111 com[)aii-.on, extiemcly luie. In this case, 
_toigciy in till* wav ot tahiication is by the 
su[)|)osijioii out of the q «estion An oiiginal 
to the tiansciiiit theic really was the only 
cpicstion Is, tfhether the lepreseiitation given 
of It hy the traiisciipt he substantially a faith- 
ful one. It for every thousand tiaiiscripts 
there have been one unfaithful one, and no 
mere; on this supposition, the probability ot 
misdeci-^ion, even suppo-ing the unfaithful 
transcript to obtain ciedence, is but as a 
thousand to one , w hei eas, on the other hand, 
it the tiaiisciipt be necessary to warrant the 
decision prayed lor on the side of him by 
whom It is pi offered, and being so, is re- 
jected, misdeci^ion, in case of rejection, is a 
certain consequence. 

Or say thus If, in every ten transcripts 
of each of which the original has ceased to 
be in existence, whereupon the transcript has 
been proffered in evidence in its stead, there 
has been one unfaithful and no more; then, 
in case of admission, the probability of mis- 
decision is, at the utmost, but as one to ten; 
whereas, in case of rejection, it is certain. 

Previously to the deperition of the origi- 
nal, no fraud in any shape can have existed, 
unless at the time ot the fraud the deperition 

K 
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had, been foreseen} which it could hardly 
have' heep, unless an intention of procuring 
st|^ dep<^tion had formed a part of the frau< 
df^ent Contrivance : no fraud in any shape, 
either by, or by the help of, purposed info 
delity on the part of the transcriber , or by 
tbe.ake on the part of an examiner; or by 
foraery in the way of falsification, commit- 
tee by another person at a time posterior to 
the examination . always understood and sup- 
posed that, according to the known disposi- 
tions of the law, so long as the original is 
in being, the transcript cannot be received on ; 
any terms; or not but upon the terms of be- 
ing confronted with the original, m case of 
dispute. 

No sooner, however, is the deperition 
known, than the check which the existence 
of the original opposed to forgery in the way 
of falsification is at an end. The transcript 
becomes, in that event, at that period, ex- 
posed to falsification ; to wit, as much as an 
original would have been, but no more . the 
transcript, as such, is not on this score less 
trustworthy than an original would have been 
in its place. 

Here, if the author of the falsification was 
the party by whom the transcript is proffered 
in evidence, the most natural case is, that, 
for the purpose of giving lOom for the falsi- 
fication, it was by him, or by his means, that 
the deperition of the original was piocured : 
but another possible case is, that the deperi- 
tion took place without his participation , for 
example, by accidental fire, or in some ot^er 
way by mere accident ; and. the opening to 
firaud being thus made, then it was that it 
occurred to him to take advantage of it. ^ 

If it be clear tha^, from the tim^ of the 
deperition of the original down to the time 
of the production of the transoifpt, the tran- 
script has never been either in his custody, 
or, to any such puipose, in his power, — all 
suspicion of fraud on his part of course falls 
to the ground. • 

As to mere accident; in one point of view 
it should afiford no teason at all for the re- 
jection of a proflfered transcript in this case. 
For (design being by the supposition out of 
the question) an incorrectness, even suppos- 
ing it material, is not more likely to operate 
to the prejudice of one party than of another, 
the chances of advantage and disadvantage 
bting, therefore, equal, and that with refer- 
ence to each party, their situations are re- 
spectively the same as if there were no chance 
either of advantage or disadvantage on either 
tide* 1 

j^t this circumstance is not altogether 
detlniiQtive of all probability of misdecision 
foom source. Whether the incorrectness 
be^^tjhi^vfaitage of or no, will depend upon 
that one ctf tibie parti^ in whose custody or 
potver tb« Imiscriptii^if the error be to 
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his disadvantage, and he aware of it, be will 
either not produce the transcript at all, or 
not without pointing out the error, and claim- 
ing the benefit of its being corrected ; if it 
be to his advantage, and his disposition be to 
such a degree dishonest, be will in that case 
take advantage of the error, although be bad 
no part in the production of it. 

If, from the above considerations, the 
cases on uhich the investigation turns seem 
far-fetched and improbable, — the more far- 
fetched and improbable the cases appear on 
which the/nvestigailion turns, the clearer will 
be the impi opriety of any rule, which, in the 
case supposed, should pVonounce the exclu- 
sion of transciiptural evidence 

Case V The alleged original known to have 
existed ; but whether it be still in existence 
or no, is uncestain 

Rule. When, in regard to a script produced 
in the character of a transcript, it is known 
that an original script from whence it was 
transciibed was once in existence, but whe-. 
ther It be still in existence is uncertain, 
the transcript be received in evidence : 
in the framing of the decision grounded on 
the evidence, for the avoidance of irreparable 
injustice, let the same arrangements await 
the option of the judge, as in the case where 
(as above) the original is known to be in a 
state of expatriation. 

Case VI. A script purporting upon the face 
of it to be a transcript, is proffered as such,, 
but the existence of the supposed original has 
not been ascerli^ned 

Rule. It may sometimes happen that a 
sciipt, purporting or appealing upon the face 
of it to be a transcript taken from some ori- 
ginal of tjie same tenor, purport, or fffect, 
shall be proffered in evidence to serve in place 
of the supposed original, at the same time 
that no other direct evidence of the existence 
of such original is producible In sucli case, 
let such supposed transcript be recened in 
evidence for what it appears to be worth ; sub- 
ject always to the double uncertainty whether 
any such original as it purpoits to have been 
transcribed from, ever existed , and whether, 
supposing such original to have existed, the 
supposed transciipt in question be a suffi- 
ciently faithful transcript of it. 

In some modifications of this cape, the 
persuasive force of an article of evidence of 
this desciiption may be of itself very slight 
and inconsiderable. At the worst, however, 
It will operate as a lot of circumstential evi- 
dence, evidentiary of the existenc^of a cor- 
respondent original; and it is of foe nature 
of circumstantial evidence to be susceptible 
of any degree of persuasive for<»: and, at 
circumstantial evidence, be it in \i(hat thape 
it may, cannot be too slight to received^ 
in company with other evidence, sO neit^ 
can it in this. 
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If the supposed original be an article of which he sees any probability of its being 
casually-written evidence, it may be extreme- found. 

ly difficult to determine whether the script in This sort of ca^.e lies obviously open to the 
question be a transcript of an oiiginal of the characteristic fraud. It may be, that no such 
same tenor or effect, or nhether it nia) not priginal instrument was over m e.xistence ; 
itself be an original, not having been ti<iii- and that the party, not choosing to run the 
scribed from any other rSee below, § 5 ) hazaid of toigiiig, in the way of fabrication, 
In the case whtie the supposed oiiuinal any pieteiided original to the same effect, 
(supposing it to exist; must have been an makes and produces this pi etended transcript, 
article of preappointed eMdence, it will in j regaiding the fiaud in this shape as being 
general be sutlicientlv ajiparent that the SCI ipt ' more pioinising in point of success, or less 
in question — the alleged tiansciipt, it it had expovfd to danger. 

not an oiiginal, could not itself he aAotiginal. • What, on the other hand, may also he, is, 
Whj ? Because the oijgiiial, being hj the sup- ' that a genuine oiiginal to that same effect 
position an article ot preappointed evidence, ! was once, and perliaps ^tlll (Continues to be, 
(for example, an in-tiument ot agiei'inent oi in exi-tence, hut, hv tin* operation of some 
convevaiice,') will have been furnished with ! cause altoi/ethei out of the reai li of his know- 
some intnnsie maiks of authentication, pie- ! ledire oi conjeetuie, either was desfroved, or 
SCI ihed or custoniai V , such a^ could not, with- i vva«. concealed or nmioved out of his know'- 
oiit torgerj, he given to a tiauseiipt , h <1 lu' But, as neithei judicial meiidaeity, 

In this ca-e, another doubt may aKo aiise \ iioi fiaiid in aiiv other shape, ought to be 
concei mug the alleged traiisciipt, — vi/ wlie- ^ — ? /• legai (led as certain, without 

ther It he a transcript troin an oriirinal ae- ' spiunal iinpni v and consideiatioii into the idio- 
tually authenticated, or oiilv a [irepaiatoi v ■ s\ncias_v ot the case, — the state of things in 
sketch or diauglit ot an in-trumciit to the (jiie»tioii, though a giound ot su-[iuMon, torms 
same etfect, not at that time aiitlu ntuMted ^ no sufficient gioiind tor the absolute rejection 
In the tormei ca-e, a coi lespondent oiigmal ot tlie evidence 

must, hv the suppo-ition, liave existed in j 'I lii-, in the most Mi-fiicioii- foim That it can 
the othei (’ase, tlioiiirli intended, it mav in vci a— nine, is hut a modification of si-lt-servirig 
have existed In the Ioiiikm c.isc, it i- ot the evidence, ot which, even in its most qiies- 
iiature ot that -pccic- ot cii ciim-taiitial cvi- ' tionahlc and Ic.i-t ti ii-t w oi tftv shape, it has 
deiK'e, distiiigui-hcd on a toiiini occa-ion In ' alieadv hei*n in -oiiie dceiec, and will here- 
the name of > tout evideiiet>, on altei* lie inoie tally, -how ii, that it ought not 

the other, ot the oppo-ite iiatu'C, jitimit jms- in anv «‘a-e to he ahsi.lutelv excluded; much 
^merw/n evidence « | le— •win le, a- here siippo-cd, the party is 

It, upon the t.ice of an oiiirinal of the iia- siilijeet.ihle to vthl loie cioss-examiiiation 
tiiie 111 qiie-tion, a eert.iiii toiiiiulaiv ot atte-- | upon oath 

tation (whether hv po-itive apjioiiitmeiit ot I Bv wlm-i* li.uid was tlie alleged transciipt 
law', or In eu-tom i he geneiallv to be toiind, ^ made dlv that ot the fartv hj whom, in 
— the difference lietvvccn a tiaii-ciipt and a ■ the ehaiactei ot a tiaii-enjit, it is prolfeied 
prepaiatoiy draiiglit will, in gcneial, not l»e . in evidence' It i- iii tin- ea-e so ohv'iously 
difficult to decide it it he a t.aii-cnpt, the ' expo-cd to suspicion, that it seems little in 
foniuilarv ot atte-tation will liaidlv have daiicei ot litung accepted tor moic* than it is 
been omitted in it, it it he hut a picpaialorv ' worth Is it in the handwriting of anothci 
diaiight, no such tormiilarj can make part pi*i-oM' Then there must have been some 
of it. other p(*ison conceined in the business, and 

The most buspicioiis inodilication of this ( it not imposed upon '' pi ivv to the fraud. If, 
case is where a imitv [iroffei- in evidence a ' in ic-pctt of puni-hmeiit, a fraud of this kind 
script, which, according to his account ot it, ' is placed (a- it oiu;ht to he') upon a level with 
is a transcript, in tenor, pm port, oi effect, | ordinarv torgerv, — in such case, the danger 
made from an oiiginal in-tnimcnt, ot the | iiicuired by the admission of this transcrip- 
nature of preappointed evidence t contractual, 
for instance, oi say an atriecment oi convev- 
ance;) which instrument, he «avs, was once 
in his possession (or in the posse-sion of some 
person to whose inteicst he succeeds in qua- 
lity of representative — sujipose his ancestor 
or testator,) but is now, to use the comnion 
expression, /ost ; i e not that he knows of its 
having perished, or ha,s any particular reason 
for supposing it to have perished ; but that, 
after every search he can make, he has not 
been able to find it, nor can think of any 
place, as yet unsearcbeif or uninquired at, at 


tiiial kind of evidence difftTS hut inconsider- 
ahlj tiom the danger inseparably attached to 
tbeadnii— ion of pieappointed fiut unregistered 
eonti ictual evidence in general ; since all such 
evidence, being unregisteied, is liable to be 
forged. 

It the party disguises his hand, to make it 
look like that of another person, a question 
that cannot fail to be put to him is, who the 
writer is. In this case, whether he name* 
a particular individual, or declares that ha 

• Book IX. Excluiion. 
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Iknowa not who it is, here at any rate is a case 
iif iu4id^ Hoendacity, superadded to a fraud 
%l|Jch OU^t likewise to be considered us a 
of forgery. If the person named 
W' Mdfl he a living individual, then the indi- 
’i^ttal is living to contradict him . if an indi- 
*S^Ual now dead, there will be other writings, 
genuine writings of that same individual, 
confront with this forged and spurious 
Wrfpi: if it be an individual of whose hand 
no specimens are to be found, then comes the 
species of counter-evidence constituted by the 
improbability of the alleged tact, viz that, of 
a hand expert in writing, this, and no one 
other production, should be to be found. 

Supposing the instrument genuine, it will 
seldom happen that no circumstantial evi- 
dence, evidentiary of the occasion of execu- 
ting it, and the probability of its having been 
executed, should be to be found. In piopor- 
tion as the existence ot this sort of confirma- 
tive circumstantial evidence appeals probable, 
the un forthcomingness of it will constitute 
an objection to the trustworthiness of the 
supposed transcript; and an objection too ob- 
vious to be in danger of being ovei looked. 

By all these considerations, not only the 
danger of^deception in case of ftaud, but the 
probability of an attempt at deception by 
fraud, will surely appear to be reduced very 
considerably below — I will not say certainty 
—•but below an even chance. To facilitate 
conception, — out of a hundred cases in which 
evidence of this sort is proffered, in ten, and 
no more than ten, it is accompanied v.ith 
fraud, and in one out of these ten the fiaud 
succeeds. Thus stands the matter, on the 
supposition of the admission of the evidence 
In ninety cases ouaof every hundiod, right 
decision — justice, is the consequence , in one 
only, misdecision — injustice. Next, suppose a 
peremptory exclusion put upon tins speues ot 
evidence. Here the proportions are reveised 
in one instance, misdecision — injustice, is 
prevented; in ninety instances, right decision 
is prevented, injustice is produced. 

It the above ratios appear too great, take 
lesser ones : but they will hardly be taken, 
by anybody, so small, but that, in his view 
of the matter, the probability will be still on 
the same side — the practical result will be 
still the same. 

Case VII. The original in the power of the 
adverse party. 

Observations In this case, so long as the 
in whose hands the original is, does 
lioi produce it, the existence of the alleged 
tiftmsdtipt being notified to him, the fidelity 
.idt transcript! is thereby proved, as against 
•dw gainer, bv a most satisfactory species 
of the virtual admission of the 

party^^’laro&ted in the proof of unfaithfulness 
bn fbb'pi^ of the transcript, if in truth it 
wpf cbturjgeable with any such defect. 


That a script, or anything else, should 
have been in the power of the party in ques- 
tion, or any other individual, is one of those 
events against the happening of which, be 
they ever &o undesirable, no industry on the 
part of the law can affoi d security But that 
a sciipt, or anything else, the forthcomingness 
of which IS requisite tor the purposes of jus- 
tice, should continue unforthcoming notwith- 
standing, and at the same time continue in 
existence, is a state ot things which cannot 
have place from any other cause than an in- 
excusable imperfection — a voluntary imbeci- 
lity, in the system ot procedure. Supposing 
it (for argument’s sake) put out of doubt, 
that a man, having any such article in bis 
custody or power, wilfully persists in the 
non-pioduction of it, — no torture that he 
chose to submit to, rather than comply in this 
respect with the obligations of justice, could 
be too severe : at no price should it be per- 
mitted to a man to put chase the privilege of 
flying in the face of law, and committing a 
known injustice * 

A possible, and not verj extraordinary case, 
is this The original, having been in the 
hands of the adveise party, has passed out of 
his hands, and altogethei out of his power, 
without any design of eluding the probative 
force of the transcript, and, in a word, with- 
out any default of Ins in any shape. In this 
case, he will natuially be able to show, if 
It has perished, that it h.is perished , if not, 
into what otligr hands it has passed If, in- 
stead of this, declares (being, of course, 
judicially examined) that he knows not w’hat 
IS become of the original, — in such case, al- 
though the declaration should be true, no 
injusticescan reasonably be to be apprthended 
fioin considering the verity of the tiansciipt, 
as between them two at least, as sufficiently 
established If, aftei this declaration, he de- 
clares, moreover (under the same securities 
for veracity as are applied to the testimony 
of an ordinarj witness,) that he does not 
believe the alleged transcript to be faithful, 
but to be unfaithful in such oi such specified 
points, — here comes a contrariety of evidence, 
a difficulty under which the judge must form, 
on this as on other cases, the best judgment 
in his power 

In this case, — as between these two par- 
ties, the withholder of the original, and the 
holder of the transcript, — it manifestly makes 
no difference, whether the original be pro- 
duced, that, by comparison with it, the tran- 
script may be verified; or whether, on the 
nofi-production of the original, the verity of 

* English procedure, with the most perfect 
complacency, licenses injustice in this shape, tQ 
a most deplorable extent. But of this kind of 
imperfection the display belongs, not to the pre- 
sent subject, but to that of Procedure^ and the 
head of Forthcemingness. 
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the transcript be declared to be sufficiently the fidelity of the transcript, and the truth 
ascertained. of their respective marks of verification, as 

As between them two, jes. suppO'^mg the above 
holder of the tran-jcript satisfied of its \erity Ruh 7. If, notwithstanding all such ex« 

satisfied, consequently, that the original ternal evidence, the fidelity of the tianscript 

itself, if pi odnced, would not he nioie favour- be in disjuite, and the original be still forth- 
able to his cause As between tliein two, coining, — the examination of the transcript 
yes . but not as between other peisons it it Iw the oiiginal, us touching the points in dis- 
were understood that, on the terms of e-ta- piite, may be made at anv time, by or under 
blishing the verity ot an alleged transcn|)t, the eves of the judge 

the possessoi of the .dleged orminal liad it Taken on the whole, the uses of these en- 
ubsolutelj in his power towpioteet ^ fiom the lues aie not iinobvious 

sciutinv ot tlie judge, and to maki* the al- 1 To alford a securitv against incorrect- 
leged transcript good evidence against othei ness through negligence If eiror appears, it 
pei sons, in the s. line osothei -uits, — theeireet .qipears iit the same tune who the peison is, 
of forgeiv might thu" be lendmed attainable, to whom it is to be imputed 
vv'itbout an> ot tbe iisks. In pur-ii,iiiee of a 2 To alfoid a seem ity against fraud. If 
preconeerted selieme of ecdliision, in an aetion tiand have anj share ni the pioduction of the 
brought on |turpose, a fuetendi'd tianseii|it i eiior, — being the woikof design, it cannot 
of a deed of anv des«Ti[>tion and anj value ; but be a material one, so as to operate to 
IS pioteired in evidence b\ the iilaintiif, no- j the pie|uiliee ot some right But, the more 
Vee toi the production ot the oiiein.il Is givi n mateiial it is, the moie stronglj it points 
to the deteiuhiiit , the deteiidaiit toi heals to , the eve ot suspicion iqion the person of the 
prodnei it, .ind theieiipon the character of i tiaiisiu iber, .ind there he is, to answer for 
an original — an oi iginal conlirmed b\ judicial i it It the eiiti v he not the writing of the 
inqiinv.is given to the tiandulentlv [uetend- peison vvlioxc wilting it pnipoits to he, it is 
ed tiaii'Ciipt then a toigeiv and, in this case, the piinish- 

ineiit and peiil ot toigerv attach upon the 

^4 I uni;i mcnt^ fur t'ut tini till' fult lifi/ 

Ilf tiiinsi I lilt's q A collate! al and inferior use, Jjjkbe case 

Rule 1. ITjtoii evciv tiaiiscnpt, made bv ot tbe tian-ciibei , is, to seive asTUi index 
a public scribe in the eour-e ot olliee, let a ' .uni measine ot his capacity and diligence, by 
pledge of eoiicetnes^ be enteiiil upon the ■ showing the quantitj ot business dispatched 
face of It, as fidlows — ' hv bun in e.ich given portion of time. 

1. The name ot the ti.ins< ?ilicr, written bv | The n-e ot tbe designation of the time, 
his own hand j eoiqiled with that ot the place, is to throw 

"2. The designation of the actual time ot ditbeulties m the way of forger). The for- 
tukiiig the tiaiisenpt, expiessed bv,the d.iv, ■ geiy wi^l be detected, if 4 should appear that, 
month, and ve.ir 1 on (be day in question, theie was no such 

3. The de-ignation of the pl.ice at which ' person writing in that office, in that place, 
the tianscri[»t was t.ikeii ! And, .is to the clerk hiin&elt whose hand is 

Rule 2 It, ot the s.ime ti.iiiseript, one pait thus foiged, it will be easier to him to say 
be wiitten b) one b.itid, another bv anothei, ' with .is-uranci* that be wrote no such paper 
the designation sliould be leiteated everv tune | on this or that particular da), than that he 
It thus changes band-, but, tbe name once I nevei wiote any snob paper in the whole 
given at length, the inituils will attei wards coiiise ut his life. At the particular time in 
be sufficient question, it may happen to him to recollect 

Rule S. This ohliiration ought equallv to that his whole time was occupied about other 
bo extended to piote-sional scribes , tor e\- business 

ample, to notaries, eonve)aneeis, attoiiievs, In tbe case of the cxamiiiei’s mark of at- 
and their cleiks. testation, an effectual indication forgery 

Rule A, Wild e, either at the tune ot making will be atforded, should it ever appear that, 
the tianseiipf, or afterwards, it comes to be before tbe time therein specified, the origuiel 
examined by an) person other than tbe trail- bad perished. 

scribcr, the same pledge ot correctness should In the case of an official transcript, the 
be given by such euammer likewise. designation of the place may, at first sight. 

Rule 5. And this whether, on the parta of appear supertluous. The situation of the offi- 
the transenber, the transciipt bears on tbe eial house is a matter of universal notoriety; 
face of it any such pledge of correctness, or and the official books and documents are 
vot. kept at tbe official house. But, 

Rule 6. Of every such official, as well as 1. In some cases, the office itself is ombu* 
of every such professional transcript, as well latory; as in the case of military offices, by 
the writer as tbe examiner should at all times sea and land. 

be subject to jyjjjcial examination, touching 2. The transcript may be of the nature of 
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aroAestmed tobe sent out of the 
oM<$e£^^cb a* circular letters, and the like 
^ ®. Tao document in question, though de- 
to bo kept in the office, may, on some 

g ^sem occasion, be sent out of it, oi , by 
Slit, Separated from it The designation 
e place will in this case serve for the 
cement of it. 

■ 4 . The designation of the person is scaice- 
ly complete without the designation of the 
^aiCe. Of the names called propei names, 
tlmfO are few but what are in fact common 
to many persons. * 

. Of the above-proposed airangcments, the 
description is simple, the efficiency obvious, 
and the trouble not considerable The ap- 
plication of them may at least be considered 
as forming the matter of a general rule If, 
in this or that particular instance, the labour 
should appear to outweigh the utility, — in 
every such particular instance it will be easy 
to discard them by a special rule of exception 
adapted to the case 

In the case of an official transcript (as 
above ) a transcript having for its wntei, or 
examiner, or both, a public functionary, — if 
the above arrangements for the secuiity of 
individual responsibility be established, the 
security afforded (as above) by the relative 
date judicial deposition, will be the 

less ; inasmuch as the certificate or 

attestation of transcription or examination 
will never have been attached to the tran- 
scription, but under the persuasion of even- 
tual liability to judicial scrutiny. 

On that supposition, the case to which it 
applies with pat ticular efficiency is that wheie 
the examiner has ijot been any siicp public 
functionary, but some unofficial individual — 
each, for instance, as a professional agent of 
this or that one of the parties in the cause , 
hfi in case of an instrument of conveyance, 
dr other contract, the man of law, or the 
clerk of the man of law (notary, attorney, 
or conveyancer,) by whom the original was 
drawn, or who, in the way of his piofes- 
sional functions, had had occasion to advei t 
tq,,the coUtents of the original for any other 
phtpose. 

' With the help of this check, so strong is 
the collective body of security thus affoid- 
pd, that the trustworthiness of an examiner 
df.the least trustworthy description may be 
raised by it to a level superior in the eye of 
IMMon to a person of the most trustworthy 
to whom, foi want of the requi- 
nj^arrimgements, the security for individual 
is found not to apply. For ex- 
Pp^,^|»Stimony of the party by whom, 
|Qp^|k^Sjefii{tteuily in favour of whom, the 
idpp£Ml^1li^macript is proffered in evidence, 
circumstances, present a 
beftil^ dbdm iKi dr^deoce than can be pre- 
hj^'Sny'siii^sed official transcript; — 


nay, even by any transcript, of which, though 
it be known that it was made or examined 
in this or that particular office, and conse- 
quently by one or other of the clerks that at 
one time or other have been employed in that 
office, It is not known by what one in parti- 
cular of those clerks it was written or exa- 
mined 

§ 5. How to distinguish between original and 
transcript 

In the ^ase of preappointed evidence, all 
difficulty from this source is, or at least na- 
turally will be, endeavoured to be provided 
against and prevented * 

But, in the case of casually-written evi- 
dence, the case may remain exposed to every 
difficulty 

If it be a letter, that letter will naturally 
be signed Ijy him whose discourse it is But, 
among persons in habits of intimacy with each 
other, and perfectly acquainted with each 
other’s hands, the formality will often have 
been omitted 

But a script appears in form of a letter, 
and that letter signed by a name. To a per- 
son sufficiently acquainted with the hand- 
writing, it may be proportionally clear that 
it IS the handwriting of the individual whose 
name it bears • but, to the persons interested 
in the business, that person and his band- 
writing aie (suppo‘«e) alike unknown. In 
that case, fiaud of every kind apait, it can- 
not assuiedly'bc known to a certainty whe- 
ther the sciipt oe an original or a copy All 
that can be said is, that its being an origi- 
nal IS the more frequent, and thence in each 
individual case (setting aside idiosyncratic 
indications) the moie natural and probable, 
result For, 

1 Considered in an aggi egate point of view, 
the numbei of letteisof which no transcripts 
aie taken, exceeds (it may well be thought) 
in a prodigious degree the number of those 
of which transcripts aie taken. But the 
strength of this consideration will depend 
upon a variety of circumstances — 1 Upon 
the impoitance of the subject of the letter; 
commercial, 01 non-commercial — relative to 
business purely private, or to business more 
or less public, &c. 2 Upon the prevalence 

of the faculty and habit of taking copies of 
letters, in the country in question, at the 
time in question 

2. When a ti anscript of a letter is taken 
(fiaud apart,) it is common and natural that 
upen the face of it it should be so intituled; 
or, at any rate, that in some way or other an 
indication should be given of its not being 
meant for anything more. On the other hand, 
this indication is a circumstance to which it 
may easily happen to be omitted. A letter lies 
before me : 1 take a copy of it (no matter 
for what purpose) for my qjvn use: Lknow 
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it to be but a copy”, what need have I to 
give the information to myself? 

Suppose other persons are meant to share 
with me in this use — all of whom are ac- 
quainted either with me or with the w’liter 
of the original, and with our respective hands 
Even in this case, the indication will be apt 
to appear alike supeifliious, and, as such, to 

be oinitti d 

3. If the onginal be no more than a inc- 
moranduin, wiitten bj thewntertoi his. own | 
use, and not addies-ed t(^an>bo(I\^ or meant 
to be sent to anybodv , — in that c.ise, it a 
transcript he takeir ot it In anothei person, 
it may be impossible tor lun thud per-on 
(otherwise than by examination ot one of the 
persons — the wiiter ot the oiiginal, or the 
transcribe ! ) to gne so imieh as a inn ss whieh 
was the original, winch the tiansei ijit Either, 
presenting it»elf \Mthout the uthei, would 
of course he taken tor an on>:inal troni the 
sight ot the orn,niial alone, no peisdii would 
be led to conelinie that an\ traiiseript had been 
made ot it, trom the sieht of tin* tiaiiseiipt 
alone, no per-on would he led to eonelude 
thqt it was not an oiittinal, Imt a tiaiisc'iipt 
Such would geneiallj he the e.iH*, su])|)o«uie 
both of them eipiallj tiee tioiii alteiatuuis 
and slips of the pen. On the othei hand, 
where altei.itioiis and bleini'-he" aicM^ibh, 
trom the nature ot tliese Idemi'-lies some soit 
of indication oi giound ot conjeetuie lespeet- 
ing the script in question taken sinel}, as to 
tlie que-'tion whether it he an (uieinal or a 
ropy, mu\ ever) nuw' and fheii he «liseo\ei- 
ahle 

Ilian original, whate%ei alteiatioiis oeent 
will natuiallN lia\e arisen tioin a^eoire-pon- 
dent chanee in the thoiii,dit .uid plan ot the 
discourse It one woid he stiiiek out, and 
another wiitten over it, the woid tlius sub- 
stituted will eouimoiiU ha\e no loseuihlaine 
in physical appe.iranee to the word to which 
it Is ssub-tituted e-peeially it, a clause com- 
posed ot three oi foui words irr coriiioMon 
being stiurk through, another clause, ern- 
bracrrrgalso a number ot words, be put to 
serve instead ot it. • 

In a transcript, where any ‘*uch alterations 
are perceptible, it the error consisted in the 
omission of a word or senes of words, the 
correction will consist hi the insertion of such 
omitted W'ord or w ords ; which insertion, the 
error not having been discovered till the line 
is finished, will commonly be made in the way 
of interlineation. If the error consisted in 
the substitution of one word for anuthes, the 
improper word will, in general, be a w’ord 
more or less nearly similar in physical appear- 
ance to the proper one. 

In short, — in an original, if any alterations 
arO' perceptible, they will be 8U(!h as, being 
the result of a change of thought, will be in- 
AtmtivA n( a cViftrurfi : in a transcript, if 


any alterations are perceptible, they will not 
be indicative of any change of thought. 

On the occasion of these and all other such 
diagnostics, a caution as useful as any or all 
of them put together, is, not to place too im- 
plicit a confidence in them ; and this for two 
reasons — 1 . Because, even fraud apart, their 
eonehesivencs-, i^ susceptible of an infinity of 
gradations , 2 Because, if any one were un- 
derstood to he conclusive, fraud would natu- 
rally bend its endeavours to take advantage 
ot the rule — Example In the natural state 

ot things, hand apart, an onjjinul brouillon 
may sw'arin with snbstituti*3 and inter- 
I hneations, to any dcgiee ot complication a 
transeiipt will not naturally beintected in any 
eonsiderable degree with any such hleinisbes. 
But, it thi- were to be understood m the 
character ot a peremptoi’V rule, to which the 
judge were olrliged to contoirn — a man who, 
making a tran-eiipt, wi'.hed for any sinister 
put po^e to make it p iss tor an original, would 
till it with ''ireli irleinislies on purpose 

Itulc Where, u& between divers scripts 
emanating from the same original source, a 
j dout>t aiises which is to be considered as the 
I Buthentic diaught, a**, for instance, between 
! two '•ueh 'Ciipt^, whether the Hist be a lOUgh 
'•ketch preparatory to the oiignial, and tlis 
'■eeuiid the oiiirinal, or the tirst an original, 
arid the '•ei'cmd a transcript (viz. either in 
tenor or in •.ulKt.inee , ) — let not the claim of 
any such script to be eonsideied as the more 
authentie, bi leeaidi d a'* fixed by any general 
rule applieaide to all sorts, or to any sorts, 
of script-, except so tar as, iii the instance of 
tin- or that paitieiilar -pecies of script, the 
di-tinclmn may h.ive been tixed by an appro- 
pi rate *pioM-ion ot -tatiite law. But, in each 
in-tanee, li t iill -iich ot the contending scripts 
as c.in bt* produced, be produced accordingly ; 
and, from a joint eompatison of them all, let 
the true iiiipoit ot the discourse be coBected. 

E\ani|dL*s . — 

I Shop-books. Several shop-books kept 
by the -ame shopkeeper In some, the order 
ot the entries will have been purely chrono- 
logical m the waste-book and jouinal. In 
other-, the primary principle of arrangement 
will Ire logical , the transactions being classed 
in gioup**, sometimes according to the per- 
sons, sometimes accoiding to the things, to 
which they relate . the chronological prin- 
ciple of arrangement being secondary with 
relation to these logical ones. 

In general, an entry hcloiiging to that book 
in which the transaction is entered before it 
is enteied in any other, wnll be more trust- 
worthy than the correspondent entry in any 
other of the books : because the former one 
will be of the nature of an original, the others 
no more than transcripts, entered on so many 
different principles ot arrangement. But it 
may happen that a mistake w'as made in the 
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it received correction in a source of real evidence — either obliterates 
a or alters the evidentiary appearances pre- 

f2. Dffidal books .of any public office The sented by it in the state in which he found it, 
ddepinaetits usually entered in the office being or superinduces upon it fresh appearances of 
—the document, as made out in pi o- his own production, such as appear to him con- 
Will naturally have been precv^ded ducive to his purpose (viz. in the present case, 
^ blHUiy instances by a short minute or memo- that of exculpating him from the charge.) 
ifhlidufn, indicative of the species oC the do* This, it is evident, is neither more nor less 
^ment which is to be made out, and so ving than the sort of fraud which there has already 
iw instruction to the clerk by nhom it is> to been occasion to bring to view (to wit, in the 
made out. * Book on Cucumstantial Evidence,) under the 

The documents (if more than one) ser- denomination of forgery of real evidence : 

^ man’s last will — viz if no alterative or Jabricative, as the case may be. 
Sd^fficient car^ias been taken by the legislator One circumstance is temarkable, as being 
ip stamp the character of anthenticily upon peculiar in relation to this modification of 
« document of a particular description, to the transmitted evidence Exposed, as it has been 
exclusion of all others that are liable to come scon to be, to a chat acteristic fiaud, it is so 
info competition with it* or if a document, no otherwise than as the corresponding im- 
tipon the face of it authentic, should come to mediate evidence is the real evidence af- 
TO impugned on the ground of spuriousness, forded by the same physical object, — issuing 
wlwdcation, or unfairness in respect of the from the same source 
mode of bringing it into existence The cause of the diffeience is, that, in the 

case of the other modification of transmitted 
evidence, there aic at least two persons con- 
CHAPTER IX ccrned, or supposed to be concerned, in the 

of RSPORT£D REAL EVIDENCE . i e SUPPOSED ‘‘haractcr of Witnesses or sources of evidence, 
HEAL EVIDENCE, TRANSMITTED THUOUGH pClSOnS, the OliC of whicll (VlZ. the CX- 

OHAL JUDICIAL TEsilMONV, OR THROUGH ^lajudicial Witness) may, under favour of bis 
CASUALLY-WRITTEN EVIDENCE exemption from the sanction of an oath, and 

fioin Cl oss-examination, put a deceit upon the 
The inferiority of transmitted evidence, as other (viz upon the intended judicial wit- 
compared with immediate evidence from the ness,) such a deceit, from which the judge, 
tame source, is as manifest in the instance of ai ined as he is with those instruments for 
this, as of any other, species of transmitted the extraction truth, is proportionably de- 
evidence. This species of evidence cannot fended 

therefore but be ranged under the head of But, to the fraud liable to be practised 

makeshift evidence. At the same tune, the upon, or in i elation to, real evidence, the si- 
cases are numerous, j and the description of tuation of one cause stands no less exposed 
thenv extensive, in which the coiiespondent than that of another — that of the judge, no 
immediate evidence is not to be hud, yet in less than that of any reporting percipient wit- 
which evidence from that source is so ma- ness, on whose report, through choice or ne- 

terial, that, in a geneial view, the admissibi* cessity, he rests his conception of the fact, 

lity of it, even in the secondary and rcpoited instead of the testimony of his own senses, 

form, is altogether out of dispute. with his own judgment for their assistance. 

Of the instructiveness and unpoitance of For this same reason, eveiythingthat relates 
real evidence, a general view has already been to the examinahility of the supposed extraju- 
given under the head cn cum^tantiul evidence, dicial witne'^s has no place here. Heie there 
of which it constitutes a species On the is no extrajudicial witness in the case; in the 
present occasion, what remains to be brought room of the interrogahle oi uiimterrogable 
to view is the specific desciiption of the cha- person, we have the uniiiteiTogable thtnu. 
mcteristic fraud, and the modifications which The peisonal evidence, by which the sup- 
this species of transmitted evidence is suscep* posed real evidence in'question is transmitted 
tibte of, according to the nature and trust- to the conception of the judge, may wear any 
worthiness of the medium through which it of the forms which have already been hrpught 
may happen to be transmitted to theconcep- to view — 1 Oral evidence, judicial testimony, 
fiop of the judge , . . . delivered oi extracted m the judicial, that is 

The species of fraud to which this species (by t*he supposition) the most trustworthy^ 
^^'^hlence stands exposed, may mode, 2. Casually- written evidence; minutes 
described : — A peison (suppose the taken, descriptive of the appearances exhi- 

demndani, or any other person on his behalf, bited by the thing by the source of the 

**? criminal cause) — applying real evidence: taken by a private individual, 

himself to toe thing which, with relation to in the situd!tion of an extrajudicial, aii.d not 
the principiil fact in question, is already be- an offida), witness, — takeu consequently at 
come, or which he nroDOses to convert into, the time when the evidentiary appearances 
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are freshest and most instructive, or at any 
late period (if any,) when, by the agency of 
time, they have been rendeied less correctly* 
instructive: taken, again, either at the very 
moment ot inspection, or at anj succeeding 
period, and at the end ot any Ioniser interval 
of time. 3. Written evidence taken hj a jire- 
appointed, and, quoad hoc at lea^t, an oflicial, 
witness: not by the judge Inni'elt, but by 
some pert-on of chosen trustwoithine^s, ap- 
pointed for the pill pose eitln r t'j kM'iicr.d and 
permanent designation ot^tlie law, oi by spe- 
cial appointment troin the judge .Tudicial 
testimony, delivered and exti acted in the 
judicial mode, but gioundcd and supported 
by written minutes, containing ibe result of 
the inspection the view it-^clt taken, and 
the result committed to wiiliin:, at a period 
earlier than that at winch the busini-.s could 
hav'e been peitonned b\ a pidicial luisenta- 
tion, or exanunation in the In st Instance 
Comparing with iwli other the two speeips 
of evidence, the original and lojiortcd i hear- 
ing in mind the seviual causes ot inhuiontj 
observable iii niake'hitt evidence, with i ela- 
tion to the coriespoiideiit spc( n--, ot legnlai 
evidence, 1 we shall tirid the dillViciice much 
less in this, than in anv other, iii-faiicc 

1. The person hj whom the icpoitcd leal 
evidence is icpoited, miy alwavs he a pn- 
ajijiiiinted witness — and that witness pi cap- 
pointed even h\ thcjinlgc Heic then vanishes 
all dangei ot tiaiid Ot a'l the sevcial «pccies 
ot inakc'shitt evidence, this i* the only one 
which is not e\pos<'<l to an * vaiictv ot what 
we have called the ( hat at h n-.tn' fmud 
*2 The person apj)onit< d thus to act in the 
dial after ot rcpoi ling vv itncss, niav he, and 
natiiiallv will he, a peison posses-^-d ot that 
appropriate stock ot infoi matioii, which, with 
relation to the suhject-in.itfci ot the depo- 
sition, will place him iii the luulicamciit ut 
a acienttjii' witness. The daiigci ot deception , 
on the part ot the judge, wilhoiit tiaud on 
the part of the deposing witness — without 
any i<vmptnm of weakness m his rational la- 
ciilties — without anv otlici than such of vvhicli 
his intellectual tacultu-s in.iv he the si at, — 
is thus reduced to its luiiuinuin 

To tlie//ifi;«/tiustvv(nthiness ofollicial evi- 
dence (VIZ of ludioial, the most tiustworthv 
species of oificial, evidence , ) he may, and ii.i- 
turally will, add the i»((7/cc/m«/ ti iistvvorthi- 
nes3 of scientific evidence. If no appropriate 
nioditieation ot physical science be requisite, | 
the person seleetejl toi this purpose will na- ' 
turally he appointed by the judge ; a person I 
known to him through the medium of olTicial 
relation and intercourso . in the opposite case, 
some person recommended by the general re- 
putation of appropriate science. 

It follows, then, that if, between the im- 
mediate and the thus reported leal evidence, 
there be in any case any practically material 


difference in point of trustworthiness, it can 
only be iii so far as there is something In the 
particular nature of the leal evidence in ques- 
tion, that disqualiiies it fiom being trans- 
mitted with accur.icy through the medium of 
personal report the perceptions which it af- 
fords to a percqiient witness being such as 
c.innot, without material alteration, be trans- 
iiiitteil through the medium of language. 

But, even in this case, the diiferenee in 
point ot trustworthiness wall not be so great, 
as. upon the tace of the above statement, it 
•might at first sight ap[)car to be The judge 
— the oflicial permanent judge — is not, upon 
the tooting of tins ariangemeiit, so correctly 
and fully informed, ns m the case where the 
iiifoi Illation Is [iiescnted to him in the shape of 
immediate leal evidence Tiue but (^though 
/ic is not) Ills nominee, liis de[>uty, — the 
per-on sclei'tcd by him on the trrourid of his 
.ippro[inatc tiusf woitliiucs^, as qiialiticd, for 
the |iui[iose III (piestion, to officiate in his 
place, — receives and contemplates the in- 
ionuation in its chaiactci ot immediate real 
evidence 'Flie deci'ioii ot the case does not 
HI edect lose the benefit of immediate rea» 
1 ‘vidciice the result of the arrangement is no 
nioic th.iii this, VI/ that the decision in effect 
Is 1 Mil-ten cd fmm the judge in ordinary, to 
.inothci judge, who, though hut an occasional 
one, may, on the particular occasion lu ques- 
tion, for .iiiy thing that afijiears, he regaided 
as ( (pially tit and coin[»eteiit 

I’pon this footing stands the disadvantage 
vvScli lepoited leal evidence lies nndei, when 
coiiqiared with iinim diate real evidence. Con- 
sideied in another point ot view, it may (^at 
Ica-t in ceit.iiii circumsi anecs ) appear pos- 
se'sed«faii adv.mtagc For the judicial trust- 
woi thiiiess of the oflicial judge — tor the pro- 
hitv, attention, and intelligence, hi ought into 
action by him on tlie occasion, — the public 
possos-t’s 111 tills case a ■sort ot sc<*uiity, wliith 
If possesses not in the other Suppose in the 
place ot tile judge an all-pertect human being, 
and ut the same tune, on the part ot the pro- 
po-eil occasional iudgc-de[iiite ad hoc, a cha- 
lactei considciahly intciior in these respects 
to III- principal , the diffciencc and the disad- 
vantage on the side ot the lepoited real evi- 
dence, in Its compaiison with the immediate, 
iii'iv be very consideiable On the other hand, 
suppose any eoiisideiable degree, though it 
be no more than the ordinary degree, of de- 
liciency in point of trustworthiness on the 
pait of the oidinary judge; or (what is at 
onee an equally natiual and less invidious 
supposition ) suppose but, on the part of the 
public, a degree (^though it be no more than 
the ordinary degree) of suspicion of a deti- 
ciency of trustworthiness in any of these 
points on the part of the judge, the advan- 
tage capable of being possessed by the infor- 
mation 'vhen »n the shape of reported evidence, 
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fU3t i^^anftiderable. The judge (sup- 
|to|u^ to tepwr to the spot alone) sees 
tl of the ovid^nce as he pleases, and 
i^l6S<«re than he pleases : pays what atten- 
to it he pleases, and no more than he 
Ideitoes: contemplates it, if he pleases, on 
jWie aide only, and with no other intention 
^An that of discovering what pietences can 
h^ found, what excuses can be made to the 
public and his own conscience, foi deducing 
foom it inferences favourable to that side of 
the cause which his affections induce him to 
espouse. With these eyes it is that he viewS 
Its and it is after thus viewing it, in his cha- 
racter of a witness, that he reports it — to 
whom ? To himself, in the character of a 
judge. It is the judge himself who is the ivit- 
ness ; and that witness examined in sect eto 
fudiCMf in the recesses of the judge’s own 
conscience : examined, and without cross- 
examination, by the judge. 

Turn now to the opposite case, and see 
upon what footing s'tands the case of intor- 
xnation from the same source, when reported 
to the judge through the medium of some 
Other official (or at any rate a preappointed) 
Witness. His report is delivered, — it may at 
least be, and therefore (at the instance of 
either party) ought to be, delivered, — upon 
the same footing, in every respect, as that of 
any ordinary witness — in public, and subject 
to cross-examination, with the several atten- 
dant securities. It is fiom this completely 
scrutinized evidence, deliveied under the eye 
of the public, that the judge, himsell speaking 
and acting under the eye of the public, draws 
his inferences. 

In the one case, the judge decides upon 
data not before the*public, and the public in 
consequence has no controul over him in the 
Other case, the judge decides, as in ordinary 
cases, from data which are as completely be- 
fore the public as before himself. 

With respect to the option, the question 
therefore seems to he brought to this point 
— In the case where the information presents 
itself to the judge in the shape of immediate 
real evidence (the judge conveying himself 
to the spot for the purpose of contemplating 
it in that shape,) can he, or can he not, take 
the public, a sufficient portion of the public, 
with him ? If he can, and does, — in such case 
the immediate evidence preserves its supe- 
riority over transmitted evidence . if he does 
ivot,-^in that case, the transmitted evidence, 
ins^d of being inferior, is in fact, in a prac- 
view, superior, to the immediate evi- 
the transmitted evidence (though in 
H possesses the characteristic property 
W '^keshifo and irregular evidence) to the 
regular** 

* The j^oatiti^ ti^t iSi of immediate and intrin- 
sieimportance— foe justice upon which the sense 
of secttiity on foe part of foe public depends, is 
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OF EVIDENCE TRANSMITTED THROUGH AN 
INDEFINITE NUMBER OF MEDIA. 

We come now to the case where the infor- 
mation in question presents itself as if trans- 
mitted through media, simple or complex, as 
above described, and in each case with re- 
petitions, in any number, of any one or more 
of the elements 

The mgdificatioiis of which this case is sus- 
ceptible, are evidently infinite. Happily, the 
conduct that seems proper to be observed in 
relation to them will be found capable of being 
determined by a few simple principles. 

The first point to be ascei tamed under this 
head, is the influence exercised by the num- 
ber of the media upon the probative foice of 
the information thus conveyed 

For tins purpose, instead of the word me- 
dium, there may on some occasions be a con- 
venience in employing the word degree. 

The mode in which this is to be done, is by 
reckoning, for every medium through which 
the evidence passes, a degree. Thus, hearsay 
evidence through one medium is of the first 
degree, through two media of the second de- 
gree, and so on. 

1 In every succession from one medium 

not abstract real justice, but apparent justice. 
Real justice is no otherwise of importance, than 
in as tar as apparent justice (as is the case in the 
ordinary state of things) depends upon it The 
supposition IS a strained and odmus one; nor is 
It without great exertion and reluctance, that the 
nund of man, especially the mind of an ardent 
lover of justice, can bring itself to frame it: but, 
for the moment, and in the character of a sup- 
position, It may be an instructive one. Better 
by far that injustice should be really done in all 
cases, so justice be universally thought to be 
done in the same cases, than that justice should 
be done in all cases, at the same time that in 
half, or though it were but a quarter, or say a 
tenth, or even a twentieth part of those cases 
(we know not where to draw the line,) injustice, 
and not justice, were with equal universality 
thought to be done. In the former case, in re- 
ject of the mischief of the second order (see 
Dumont, and Introduction,) no alarm, no sense 
of insecurity, by the supposition: in the otlier 
case, a violent alarm — a strong sense of insecu- 
rity, and that a universal one. 

But, in the case where the information is pre- 
sented to the judge in the shape of immediate 
real evidence, the public not present, — the sort 
of justice in favour of which the chance is aug- 
mented, IS no more than real abstract justice, as 
above described : the justice in favour of which 
tlie^bhance is lessened, is apparent justice. In 
the case where the public is present --whether 
It be in the shape of immediate real evidence, or 
reported real evidence, that the infmrmaticm is 
presented — the probability in favoured apparent 
justice IS at any rate preserved undiminished, 
howsoever, in the case of reported evidence, 
the matter may stand in respect of real abstract 
justice. 
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to another, by which a supposed extrajudicial 
statement passes, in its wav from the sup- 
posed percipient or other pniiiary extrajudi- 
cial narrator, to the car or e\e ol the judge, 

- — It loses a poition of its piobative toice. 

2 This It does of eourse tioin the mere 
considciation of the general eh.ince of iin'oi- 
rectness, and without taking into the aecouiit 
any peculi.u chance of inconcctne^'^ capahh^ 
of being produced by the ulio-} innatic cha- 
racter ot anv of the suppo^^ed inlei veiling le- 
latois. ^ 

The eircuni'^tauce of lnenda^lt^ or 
affoid ‘5 likewise at.everv step an additional 
cliance oi pi oliahilitv ot incoi ii'etness, as well 
as ot talsehood in tt»tn but this chance, de- 
pending u[>on i(lio-\ n(‘iatn* chai.icterand cii- 
ouinstances, is iiuM|>al)h' ot heing estimated, 
anv tinthcr than as the situation aiul idiaiae- 
ter ot indn idiials taktui into tlie account, 
and niadi‘ the siihjc(*t ot -pt ci.il ihvi‘^tigfition 

4 Conceive divt‘r& supposed extiajiulicial 
witnesses ot the s;une iiumive oi degree, each 
repiesented as cnnlnmiiig, in tenor or in [uii- 
poi t, the sup[>0'.tMl st.iieiiient suppo'^ed t<» hav e 
been givtui by the list — toi imcIi su< h wit- j 
ness (credit given to the t<i(*t ot then having 1 
existed in that chaiactcM,) tin* evidence «ic- 
qinres a [K»rfion ot prob.itivc* toicc 

5 J)Ut the giCiiTist additional poition ot , 
probative toi ce c.ipabh* ot iKungthus ae(juiied, 1 
can never b(‘ gi eat tuioiurli to lai-e tlu‘ [»inba- ! 
tive h»rcc‘ ot a lot <»t licai^av cvidcm*e ^tandiiur 


formation presented immediately to the judge, 
IS inversel} as the number ot de^ree8. 2. Sup- 
poMiig, at each degree, one witness, and no 
iiioie ; at each degree, it is therefore inversely 
as the number of media or witnesses. 3 But, 
at anv given digree, it is directly as the num- 
ber ot witnesses standing at that same degree, 
aiul sii[(pO".ed to have agreed with one another 
111 tlieii respective extrajudicial statements 
III I elation to the same tact * 

Ilcin c it appears how inconsiderate and 
inadequate the provision is, ot those laws, 
which, witliout cnteiing into any such ex- 
pl.inations as above, take upon them to ob- 
j \iaft* ini-dcciMon, b\ requiring, as a necessary 
I gioiind to the validitv ot the decision, a spe- 
<’ilicd miinlar ot witiiesso'? The number may 
iie coinpUtcd, and the piobative force of the 
I c\idcncc inav in tact, instead ot gieater, oe 
hut -o nincli li'--, tlian if thcieweie but one. 
I On the pail ot the judge, common honesty, 
i ciilig-liteiicd 1>\ common sense, would (it may 
h(“ thought I be sulbcient to supply any such 
j deln'icncies on the part ot the legislator, and 
1 lienee to pi event mi-decision on this ground. 
But till* instances in which the light of com- 
mon seii'-e has been extinguished by the va- 
ponisot jiiiispi ndenti.il science, are, as it will 
be seen thionu’liout, but too abundant * and 
to olivi.ite in tliat qiiaiter some apprehended 
deti< u 111 \ in the aitiele ot « omuioii honesty, 
I- the nndi'j’ia-ed oli]ei t of the legislator in 
the tiainin.: of sin h ie»tiictive and exclusive 


at that tlegiee. to a levi*! with one standing at leenlatioiis f 

a highet degiee, i <• in wl*eh the mimliei ot 1 — ^ , ■ ; ; ; — 

, . 1 + 1 .... ,1 ,1.. .....1. lai .ibuvt runarks iiiplv not only to the case 

media it is -uppnsed to h.ive passed thioueh many media, but 

also to tliat (U traic-criptiiKMis evidence through 
Dcpoiienc ( lor cxmiipb*^ iliat, on manj mc^lia, or transi.n|>ts of transcripts. One 

a cei tain ociM'^ioii, a immliri ot pci^on^, w horn rein irk still rtniaiiis, w huTh is peculiar to the lat- 


he n<uiH*^ I JoliM Muhlloman, '1 liom.i^ Muldb*- 
iiian, and </tIiri'-, ) rom'ui lod in a--iiiing linn 
that thev wimi‘ pie-ent when l\Mei[»u*n-- wa*^ 
giving an aeeount ot a duel tought in hi'^ pie- 
senee betwi'en tlic detondant and ()eei^us, m 
the coui'‘e ot which OcimsU'^ leceivcd his 
death wound It i- evidtuit that, l\r 
Deponeiis i-v holieved, tlie tact ot iletLiid.int’'^ 
having been the ean^e ot tlie dtMth ot Oeei'^us 
will acquire an additional, and I'-etting a^de 
idiosjncra’^V ) a detei inmate, jMUtion ot [uo- 
babilitv, foreveiv adiiitional person of whieh 
this number is stated as coii-istiinr. But, it 
there weie a thousand such snppo-ed inter- 
mediate and inntu.illj conliimative extiaju- 
dicial relators, this coubl nevti impart to the 
hearsay evidence ot DeiKuieiis any such degiee 
of proliative b>rce, as it Deponeiis, instead of 
representing him-elt a'^ hav’iiig taken nis in- 
foimation thiough tbi'se thousand media all 
at the same degree, were to represent him-elf 
as having hiirtself taki'ii it inimedutely from 
the lips of Peicipiens 

Recapitulation- — 1. In the case of trans- 
mitted evidence, the probative force of the in- 


tei siniRs. 

Bv toiifrontatnin with, and examination by, a 
transcrijit ot any siqii rior degree, a transiript of 
I .inv inttnor litgite may be raised in the scale of 
trustworthiness to a <legiee.next below that with 
wbuh It IS so unnpaieu. 

Thus, sujqiose a transcript ot the tenth de- 
gree. By ex.ininiaiion with the original, it may 
' be endowed with even security for trustworthi- 
ness that I in be given to a tr.inscript of the first 
flegree, <uid is tin rcliv raised altogether upon a 
level With a traiisiript of that first degree: by 
eonlroiit.ition with a transcript of the first degree. 
It mav m the s.une way be endowed with every 
secuntv tor trnstwortlnness that can be given to 
a transerqit of the seeond degree. 

-I* Will It he said, tlvat, when two witnesses 
are thus made necessary, they must both of them« 
of course, he dejvosing witnesses ? If any such 
position were advanced, it would be rejected at 
any rate hy English law'. In the case of treason, 
to ground conviction, there nn^t, indeed, by 
statute, I e two witnesse.s; but, by jurisprudence, 
one at least of these two witnesses may be a piece 
of paper. [The stitutes 1 Ed. VI. c. 12, and 
5 & 6 Ed. Vl. c. 11, render two witnesse.^ neces- 
sary in a charge of trea.son. The 7 Wil. III. 
c. 3, requires two witnesses to prove the overt 
act or acts; either both deponing to the same 
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. TrAiMlnitted 'Evidence purporting to ha^e 
piwseo thtbugli more media than one, may 
ittll teceived, whatsoever be the number 
media: to wit, in every case in which 
n^dsbift evidence transmitted through no ' 
iaiiore than one medium would be received — 
aTl^ya under the same conditions and restric- 
tions. So likewise in the case where the in- 
dividual description, or even the number of 
the media, cannot be ascertained 
' To a mind impiegnated with the principle 
of the excluding system, a proposition io this 
effect cannot but appear in the highest degree 
Inarming. What? let in upon the mind of the 
judge a deluge of evidence, to the iintrust- 
worthiness of which there is no bounds^ 

Reasons in support of the rule — arguments 
d prion, supported and well supported, by 
arguments d posteriori — are, however, by 
no means wanting * reasons, and such (it is 
believed) as will be found satisfactory upon 
the whole. 

1. The main and most sti iking reason is, 
that, by the alleged increase in the number 
of the media, no new facility is given to 
fraud. On the contrary, it can never answer 
the purposes of fraud — it would be unfa- 
vourable to the purposes of fraud, falsely, 
or even truly, to represent any such increase. 
That assurance of correctness cannot but be 
diminished in propoition to the number of 
media the evidence has passed through, is a 
truth, the force of which cannot but be felt 
by every mind to which it is piesented. But 
a man actuated by fraud, inteiidiug decep- 
tion, to be brought about by mendacity, will 
of course gfive to the luformation the most 

overt act, or one of tbjm to one, and the other 
to another overt act of the same treason. The 
pnsoner's confession may be proved by a single 
witness, when offered in confirmation of the tes- 
timony of the witnesses, or any other collateral 
matter. Willis’s ca"^, 8 Hargrave's St Tr. 264; 
Crossfield’s case. 26 Howell’s St Tr. 56. 57. If 
the overt act is the assassination of the king, or 
any attempt against his life, or Ins person, it may 
be proved under the 39 & 40 Geo. III. c 93, by a 
single witness. A confession of the prisoner may 
also be proved by a single witness. In the case 
of perjury, two witnesses are necessary to con- 
tradict the alleged false statement of the defen- 
dant. Q. V. Muscot, 10 Alod. 193 The English 
law of treason having been, by statute, made part 
of the law of Scotland, the rules above stated 
aptdy to that part of the country. It is worthy 
or ooservation, however, that by the principles 
of the criminal law of Scotland, no man can be 
convicted of any offence on the testimony of a 
tibiglO witness. The rule has very little effect m 
j^irac||ce, as a case scarcely ever occurs in which 
one ^dividual is not cognizant of some 
iff the res geatxi and it is a sufficient 
CQmiKp*l)<^ vrith the principle, that the narrative 
pf A'percifiMt witness is confirmed by another, 
whose itarapiijmt may have the slightest possible 
connexion with the criminative circumstances.— 
£ 4,1 


plausible, the most trustworthy, form, of 
which it is susceptible: he will never spon- 
taneously and unnecessarily multiply causes 
of untrustworthiness and distrust in regard 
to it 

A man says what is not only sooner said, 
but more likely to be believed, and yet not 
more likely to be detected if false, if he says, 
1 bad the fact fiom Titius, who said he saw 
it, but 18 now dead, — than if he says, I had 
the fact from Titius, who is dead, and who 
says he had it frpm Sempronius, who, if 
Titius is Co be believed, gave Titius to un- 
derstand that he saw it, .hut being dead also, 
cannot be called upon for his testimony. 

Take, for example, a case from English 
jurisprudence * The validity of a will being 
in question — a will purporting to have been 
executed in the presence of three witnesses, 
whoso names were entered upon the face of 
It in the cb^racter of attesting witnesses — 
two of these supposed witnesses were proved 
to be (lead , the third, on her cross-examina- 
tion, deposed, that, on her attending one of 
the other two in his last illness, about three 
weeks before his death, he pulled the will 
fiom his bosom, and acknowleilged to her that 
it was forged by himself.f This evidence (it 
appears) was received, was credited, and the 
decision — a decision pronouncing the will a 
spurious one — grouniied upon it This sup- 
posed oral evidence transmitted through oral 
—this evidence, hearsay evidence as it was, 
was received and credited. It was legarded 
as not only veiacious, but true, by the proper 
judges, judging from the whole complexion 
of the evidence on both sides 

Now to the point in question Suppose 
that, instead of being deemed true, it had 
been deemed false and mendacious, and had 
been so accordingly The will was, on this 
supposition, a genuine one the story of its 
having been declared by one of the attesting 
witnesses to be spuiious (spurious as having 
been foiged by himself,) was a mendacious 
story trumped up by this witness, who, it be- 
ing false, could not but have been conscious 
of its being so Now then, suppose that, in- 
stead of saying that what she heard as above, 

• Clymer v. Kettler, Hawk. iv. 428, from 3 
Burrows, 1245. 

-f- This 18 not correctly reported by Hawkins, 
who has been followed in the text by the Author. 
In referring to Burrow’s Reports^ it appears that 
It was an action of ejectment, in the course of 
which, the validity of two wills was called in 
question, dated respectively 1743 and 1745. — 
Mar]^ Victor deposed, that WiUiam Medheott 
pulled out of his bosom the will of 1743, and 
said It was the true will of John Clymer. This 
was in her examination «n eht^t in her cross- 
examination she added, that Medlicott at the 
same time acknowledged and declared to her, 
that the will of 1745 was forged by himself.-.;. 
EH, 
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she heard from the supposed forger himself, 
she had spoken of it as having been beaid 
from John Middleman, now also dead, who 
said he heard it from the supposed torger, un- 
der the same circum«itaiu’e'> as above would 
the fraud m this shape have presented uu) 
more plausible title to credence than in the 
other’ The answer, it should seem, will 
hardly be in the afllirniative 

2 . The danger of tiaud (i c ot deception 
by fraud ) not being increased by the miinbei 
of supposed media, — there lemaiiis the dan- 
ger of incorreetnes^, I t \)f dece|tion bv in- 
correctness lint in tills cu'C, in whatsoever 
jiroportion the d.mtrei of incoiiectiics^ mav 
be thus incieased, the dangei of deception 
does not met ease with it foi, whatsoever be 
the danger of iiicoirectnes-, it is appaient 
TO eveiv eje, upon the veiv face ot the evi- 
dence' — appaient to all eves alike, and in no 
danger at all ot being set dov\n»it an\ value 
below its teal value 

In regaid to tiaud, a po'-iidi* ob-eivation 
on the other side is this _ Intoi inatioii be- 
ing, according to voiii obsei vition, iiioie likelv 
to be incoiieet vvlieii ti.iii-initfed through se- 
veral media, than it tiaiisuutted through no 
more than one, and so m that light likely to 
appear to evervbodv, — a iimii who, lueauuig 
tiaud, were to lepieseiit the iiifoi luatioii as 
having pas-ed thiouLdi nioie uiedi i th.oi oi e, 
might b) that deviee e\ein[il his testniionv 
from the iiiiputation ot tiaud, and bv that 
means gam for bis taKe testimoiij, in this 
complex shape, a degiee o^eiedeiiee bevond 
what could be gamed toi it bv its being pie- 
senteil iii the iiioie simple shapi’ 'I be pio- 
prietv of tills obsei V atioii iiuelit perli.ips be 
admitted luit at aiij rate it doe » not st.,.|ii 
vvoitb eoiiti ov i-i ting on one side, oi vvoifli 
reUmg upon on the otliei 'ide Foi a lot of 
ev'idoiiee to gam eii’di’iiee, it is not sutlnieiit 
that it appeal exempt lioin tiiiiid, U must 
appear eoi r* ct and tine it is not sniiicunt 
that it be regarded as bi mg pme tiom mate- 
rial crioi fiom tills oi ill, li /III/ f/i t/la/ s(nnee, 
it must be regaided a- pme fiom matuial 
error front tv vi r souiee Hut the tiesli 

degree of imtiustwoitluiiess it is iieeessaiilv 
tinged with bj eveij medium tbiough wliieh 
it pauses, is essential to its vei> iiatuie. and 
it is onh m pair, and not in the whole, that 
it can be done awav by any niaiksof com- 
parative purity in no more than one out of 
whatever may be the numbei of the media 
through w’liich it is supjioued to How 

Add to vvhieb i if it be vvoitli adding,) that 
this supposed receipt for putting a variftsh of 
veracity upon mendacious evidence, is on no 
other supposition a promising one, than that 
if Its remaining a secret — a secret in men- 
dacious hands. But, the secret being now 
published (not to say that it is of itself suf- 
ficiently obvious,) the virtue of it, if it ever 
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possessed any, or would have been capable 
of possessing any, is already at an end . the 
eventual otf'^piing of fraud has been torn from 
her womb and been rendered abortive. ^ 

The trntli of the above conclusions will be 
found to leceive am[de confirmation from ge- 
neral, ami lit may be added; even necessary, 
piai’tiee 

Till'll to any established system of judi- 
eatuie, an ixteii^ive elas-i ot cases may be 
touml I and that the same, or neaily the same, 
111 all, > 111 wbieb Iraii'-mitted evidence is re- 
ceived vvitlioiit seiiiiile whatsoever may be 
the number of media through winch it pur- 
poiti to have been tiuiiMiiitted , or ev'en al- 
tboiigli the very mimbm, a«. well as the indi- 
viduality, of 'ueli media be nndisi'overable. — 
The ela>«'^ ot ea^cs m ({iie<.tion is that in which 
the [irimipal f.u t in (juestion, the principal 
fai’t to be [iioved oi di'-proved, belongs to 
the ela-<s ot what m.iy be called aniieiit Jacln: 
a tact vvliieb, supposing it to have happened, 
happened -o long ago, that it would be in 
vain to look to any witnesses, torthcoming, 
and eonseqiiimtly still liv mg, from whose ex- 
amiiiatiou it might be [iruved in the regular 
and mo't tiu-'twoitby mode But there is 
notlimg 111 tlie miui* liait ot a fact, and that 
I tint II I, mea-nied tium a particular point 
ot time I the time m wlinh the proof of it 
come-> to be lalkd toi ' that is capable of 
lemleimg iteiidibb" upon weakci evidence 
than would be ri-ijuisite to gam e<iual credence 
toi It at anotliei time That a man of such 
ou^'iieb a name, living at oiieb a place, should 
at that place have been maiiied to a woman 
ot sm li <i ii.ime, and bad by her children of 
siieli jiiid -ueli names, not a vvliit more cre- 
dible ijt placed ,it the evid of the seventeenth 
centuiv, than it placed at the end ot the eigh- 
teenth 

Hut I except HI "o fai as the ap[ilication of 
piea|ipoiuted evid«*uee may have happened to 
extend il-idl to tin m-tiinee^ inque»tion,) Hi 
toimei .iires, tbcie are no soit of facts that 
aie eapable ot being e-tabli'bed by any other 
than thl■^ vv e ik ami loiig-'.pun mu t ofeyidencc; 
and yet, for the [imposes of legal decision, 
facts ot vaiioiis dcvciiptioiis — tacts, though 
[ilaced at evei such remote periods, are, un- 
dei eveiy system ot established law, conti- 
nually adduced and ci edited. 

Nor can it be uaid that, if such evidence 
be at all admissible, no causes except what 
are of light moment can with propriety be 
le-ted u[ion such slight evidence. In the case 
where the fact in question belongs to the 
class ot ancient tacts, none of those questions 
of which the great mass ot questions of light 
moment is composed — small debts, slight 
assaults, and verbal injuries — can ever come 
upon the carpet. Questions of the greatest 
moment — questions relative to the title to 
estates, to immoveables to any amount, to 
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Mdilary p6«rer»«itd honours,— of this sort 
are the qt^sttons that come to be tried upon 
the |[rdund of this slight evidence.* 


; J^^fhe application of evidence to fkcts of the 
tshiJ^Ous dais not coming within the design of 
the 'ptdteut work, what follows in this note is 
nsenctoned in no other character than that of an 
mgumentwn ad homtnem: but, in that charac- 
feSIV applied to all Christian (not to speak of Ma- 
lumetm and Hindoo) judges, and in particular 
to English ones, the weight with which it presses 
sejltns to be irresistible. Disbelieve transmitted 
ei^ence, on the ground of the multitude or the 
Uaeertdnty of the number of the media through 
which it purports to have passed, you reject his. 
tOiy in general, and all ecclesiastical history in 

S articular. If the facts in support of which evi- 
OOce of this complexion will naturally be ad- 
duced, be, merely on the ground of their having 
this and no other sort of evidence for their sup- 
port, to be pronounced incredible, much more 
must all facts brought to view in the character 
of a basis of religious opinion be incredible. The 
supposed facts brought to view for a judical pur- 
pose, are all of them of the most ordinary and 
natur^ cast : and whatever chance they may have 
of miining credence depends upon the vulgarity 
of their complexion, tneir conformity in every 
respect to what is generally understood to be 
the ordinary course of* nature ; — eg. that John 
and Joan, being married at the usual time of 
life, had sons and daughters, and having attained 
a usual age, and being possessed of landed pro- 
perty, left such or such a son, or such and such 
daughters, to succeed to it. The facts which are 
the subibcts of the earliest period of every eccle- 
siastical history, are facts more or less deviating 
from what at present is- generally understood to 
be the ordinary course or nature, or they could 
not be, what by the supposition they are, facts 
constituting the subjects of religious faith : that 
Jar^, for example, at the age of 11)2 years, co- 
habiting With a womaij. unknown, begat for his 
fint-bom a son named Enoch, and died HtfO years 
afterwards, continuing for an unspecihed part of 
that time to beget sons and daughters." 

The facts which, in the case of the Christian 
religion, constitute the subject-matter and basis 
of religious faith, do not purport to have been 
eatabli^ed by any judicial examination, or con- 
signed, in any instance, to an official register, in 
the character of preappointed evidence. The 
shape in. which they present themselves is uni- 
formly that of transcriptural evidence, which, 
after having passed through an uncertain num- 
ber of oral media, fixes itself, at a point of time 
more or less remote from the fact, in the shape 
of a ‘written original, of the nature of casually 
written evidence. If, on ihis ground, the trust- 
worthiness oi an article of transmitted evidence 
depended, in any such considerable degree, on 
its proximity to the source, the extraordinary 
fai^ which in the Mahometan religion consti- 
tnut the subject-matter of religious faith, would 
mesent, in this respect, a better title to credence 
thoil t^ extraordinary facts which in the Chris- 
tiw consutute the subject-matter of re- 

l^ni;^ nilth. For the Koran purports to have 
hM fbv m author (whether in the character of 
diotato^, or w Mtau scribe, makes little difTer- 

‘ » dwiesis, V. 18, 19, 2d 


Truths of the mathematical class— truths 
in any number, might be heaped together in 
this field : but in every instance, if attempted 
to be employed in practice, they would be 
found either altogether inapplicable, or, if 
applied, more likely to lead to misdedsion 
than to justice. 

Suppose, for example, that a mathemati- 
cian, taking up the observations brought to 
view above, were to set to work in his own 
way, and, because demonstration is the fruit 
of his own science, fancy he had given cer- 
tainty to ^he conoiubions capable of being 
formed in i elation to the trustworthiness of 
evidence In a series of Yemotely-transmitted 
hearsay evidence, every article standing at a 
degree indicated by a higher number, is lower 
in the scale of trustworthiness than an article 
standing at a degree indicated by a lower 
number Expressed, as of course it would be, 
in mathematical short-hand, by single letters 
instead of words or comliinations of letters, 
a proposition to the above effect might put 
in a specious claim to the character of irre- 
fragable truth Yes but in what way ? On 
the supposition of a matter of fact, not an- 
nounced, but gratuitously assumed, and, in 
a mathematical sense, altogether incapable 
of being proved viz that, in each instance, 
— an article of hearsay evidence at a lower 
degree being compared with an article of ditto 
at a higher degree, — in each medium or rank 
of mediums, the idiosyiu ratic trustworthiness 
of the intermediate witness or witnesses were 
on the same level. Suppose a suit, having 
for its subject-mattci a pecuniary object of 
inconsuleidble value suppose on both sides 
a lot of heal say evidence , on the side of the 
plaintiff, evidence of the second degree, the 
deposing witness and the supposed interme- 
diate witness both of them universally known, 
and known as of the highest rank, as well in 
the scale of moral reputation as in that of 
opulence ; on the side of the defendant, hear- 
say evidence only of the fust degree, but 

ence) Mahomet himself ; by whom, or in whose 
presence, the extraordinary phenomena .in ques- 
tion are stated to have been produced: whereas 
the New Testament,, having, for divers portions 
of it. divers authors, purports not to have had 
for the author of any portion of it the founder of 
the religion preached in it — the person by whose 
power any ot those extraordinary facts were pro- 
duced; nor yet (m the instance of any portion of 
it) any person in whose presence they are stated 
to have been produced. 

The purpose in view in these observations, will, 
I hope, not be misconceived : it is, not the de- 
stroying the credit of history in general, or Chris- 
tian history in particular, but the destroying any 
objection that, on the ground of English juaiau 
practice, might be opposed to the general rule 
recommending the leaving tlie door open to trans- 
mitted evidence in general, howsoever multitu- 
dinous and uncertain the number of the media 
through which it may have been transmitted. 
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the reporting witness — the judicial witnes'- 
— a pauper notorious for mendacity. By the 
mathematician, the superior weight of evi- 
dence would be demonstrated to be on the 
side of the defendant; while. In everjbodj 
but the mathematician, it would be regarded, 
and, though without deinonstiation, jet with 
more reason, as being on the side of the 
plaintilf. 

Add to thi«, that, in inanj imtance&,*in 
which, not without good cau'-e, heai«a\ evi 
deuce ot many removes tiom tlio su[>|) 0 ''ed 
source has been emplove('» ( for example, in 
Enginh practice,*) not onlj the persons ot 
the sup[)Osed intei mediate w itne»''es, but even 
the number of the degree^, has not het n 
ascertained, nor been eap.dde ot being a«*- 
certained The geiiei.d sense, eoin*e[ition, 
understanding, ot the neigh boui hood in the 
case of a testimony to thi-> elTei-t, !suppo-.ing 
the conception just, theie imi-.t iii everv in- 
stance have been a niatlei ot taet at bot- 
tom — some detei initiate inattei ot taet, the 
conception ot which nm««t, ihioiigh the re- 
spective relations ot a ceitaiii mtmbei ot in- 
termediate witne-i-es, ^inglj oi in tank-., havi* 
been tiaii^imtled to the eai- ot the <lv poking 
witnesses. 

In a case <if that desciiption, the number 
of degiees not being U'Cei tamed, the leipii-ite 
data not being given, matter toi tla band of 
the matheniatieian would not ho to lie tound 
Tiutli, however, would he hut the hettei 
served hj the deheienev ioi, the mathema- 
tician, with his seieiitifie mode ot deceit, not 
being capable ot lx mg 'ct to tv oik, no dieep- 
tioii could tlow truiu that souice. 


CHAPTER XI. 

WHAT OlX.HT, ANU W H \T oroHT NOT, JO 
BI noM’, TO ollMMI llir PVM.lKoF 
MISDLl islov ON llIL Oliol M) oF M \K1 - 
SHIFT 1 VlOl M L 

§ 1. ImprojH ictu t't r>rlu<h/i</ auij Kind of 

nialitsliijt t'l idfHi'f. 

It has been seen how various in specie, 
and how abundant piobablj m number, are 
the instances m which inake''hitt evidence 
cf one desciiption or another, is hahituallv 
received, and must ever be leeeived, iii judi- 
cature 

It has been seen, that a danger of decep- 
tion, and conseijuent miMleeision, is m every 
instance natnrallj attached to the reception 
of makeshift evidence 

It has been seen, on the other hand, how 
— by the influence of a pnnciple common to 
human nature, and in particular to men in 
the situation occupied bj men of law — the 


• Sec 1 Phil. Ev. p. 218, ond the Note to p. 
134, supra. — Ed. 
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danger of deception has been generally ex- 
aggerated : or, what comes to the same thing, 
such arrangements have been produced as could 
n(Tt be justihed on any other supposition than 
that of a degree of danger beyond the danger 
really existing in each case : 

That this exaggerated estimate has had for 
Its cause dll assumption, W'lnch, upon a closer 
exammation, turns out to be decidedly erro- 
neous, MZ that the ('anger of deception on 
one pait is as the danger of faUity on the 
other 

That the eiroiieousiie'-s of this assumption 
is pioved by every iiistaiu'e in w'hich the pre- 
valence of It is exeinplitied m prai'tice for 
the exmniililKMtinii ot it in practice consists 
m the d(‘termm.ition foimed and executed in 
each iii'-fance — the determination not to pay 
.mv regatd nhuttnr to the lot of suspected 
evidence, to d.in-.iiler the falsehood of it as 
(citain, instead of being more or less pro- 
bable, m a wold, to regaid it as ceitain that 
ill ( acli iii-t.mee the disiio-sitioii of the judge 
Is to ovei v.ilue it wherea^ the truth is, that, 
hv evi'iv m-taiice m wliii'h an exclusion is 
thus put upon a lot ot evidence, a fresh proof 
Is given that the disposition of men injudi- 
cial -ifiiat ions 1 -. to imdei value it — to treat 
as if it vveie mcipahle (d having any w'cight 
at all, th It which is nevei altogether W'ithout 
wnght, m .inj instance • 

'1 hat, under the im.i'-t natuial and exten- 
sivelv picvaleiif eon-titiitioii of the ludicial 
estahli>«hnicnt, m which the tiibiinal is eom- 
po-ed of one oi muie peimaiieiit and otbeial 
judges, nothing can he inoie extidvagant or 
I meuii'i'tent than the di^tiii-t ot which the 
I pi.ietiee ol exclusion is the [iraetieal result—— 
I wliethei the ohjeet of the distrust he the 
I ludge himself hv whom tlie exclusion is pro- 
nouin ed, oi hi-, colleagues and successors. 

So prone am 1 to give too much credence 
to evidence of this desciiption, that I give it 
no cKulence at all — that 1 determine to dis- 
regaid it alt(>gether. So prone am I to de- 
oidi* on in-iilbcient evidence on the one side, 
that I decide without evidence, and against 
evidence, ni favour of the opposite side. 

So [none are all iu\ colleagues — so prone 
will all inj siuTes-ois be, to give too much 
cicdeiice to such unt rust W'oi thy evidence, 
that I, who alone am pi oof against such de- 
lusions — I, in order to presoi ve them against 
the mtliience of it, am determined for their 
sake to pronounce a decision, which, in the 
character of a precedent, shall tie up their 
hands, and prevent them from throwing open 
the door to aiij’ such delusive evidence. I, 
W'ho cannot trust myself with the faculty of 
pronouncing from the evidence — I, confident 
in that exclusive portion of sagacitj' in w'hich 
I have none to share with me, have deter- 
mined by this means (such is my prudence) 
to impose on my colleagues and successors, 
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^ to the en 4 of tiiOe, the obligation of deciding, 
la every ejteh case, without and in despite of 
enddence. 

The Only instance in which this systenv of 
oxxlusion has any colour of rationality, is that 
in Whieh (as in one of the many forms of 
English judicature) the tribunal is composed 
p$ek set of ephemeral, unofficial, unprofes- 
,iiional, unexperienced judges, placed under 
,the tutelage, and in soirie respects under the 
Oontroul, of one or moie permanent, official, 
experienced judges The jury, were they to 
be trusted with such evidence, would to a 
certainty be deceived with it, therefoie th^ 
never shall be trusted with it. 

Supposing the conception of unfitness on 
the pai t of the professional judge to be trusted 
with such evidence — supposing this concep- 
tion just, in Its application to himself and his 
experienced brethien, — the extension of the 
same imputation to this unexperienced class 
of judges, seems, at any rate, cleai of the 
charge of inconsistency, — the absurdity is 
gross and palpable, but it is all of a piece 

On the other hand, suppose the profes- 
sional sort of judge to be proof against the 
influence of this species of delusion, — suppose 
the danger of being deceived by it not uni- 
versally extensive, but confined to the non- 
professional class of judges, — the sjstem of 
exclusion, even in this limited application of 
it, is still precipitate and indefensible You 
conclude they will be deceived by it why so 
hasty in your conclusions ? To know whether 
they have or have not been deceived by it, 
depends altogether upon yourself. What can 
you not so much as stay to hear their verdict ’ 
Condemn men unheai d ’ — condemn thus your 
fellow judges ^ Apply, where as yet there is 
no disease, a remedy, and a lemedv woise 
than the disease? — a remedy worse than the 
disease, when, had you but patience to nait 
for the disease, a remedy is in your hands as 
safe and gentle as it is infallible ? 

Day after day, you annul the verdict of a 
jury W'lthout disguise, and send the cause to be 
tried by another jury, on the alleged ground 
of its being a verdict against evidence Would 
it cost you anything to extend the allegation 
to cases of this description’ or to add to the 
cases calling tor a new trial, that of a verdict 
grounded on untrustworthy and deceptitious 
evidence ’ > 

Thus much for supposition and argument 
In fact, however, no such distinction has had 
pl^ce: the manacles once constructed, un- 
experienced and experienced hands are alike 
fonfined by them. Peers have been not less 
ready, not to say eager, to impose it upon 
tbeuHtelves, than yeomen and shopkeepeis to 
eifllfftit to it. It is by such easy means, and 
at .00 cheap a price, that favour, when agree- 
able and (^ftvenient, is seated upon the throne 
jof justice. * 


Nor is the application of the system of 
exclusion by any means confined to English 
judicature Under the auspices of Roman 
jurisprudence, it is perhaps, upon the whole, 
still more extensive. What difference there 
IS, seems to be to the advantage of the Eng. 
lish system. On the ground of personal 
untrust w'orthiness at least, the causes of ex- 
elusion aie, on the one band, still more abun- 
dantly extensive than in the English system ; 
on the other hand, the adherence to them 
seems to be much less steady. The range of 
cases that afford^o the judge the faculty of 
putting *an exclusion upon the witness, is 
still more extensive but in each instance it 
IS rather a power than an obligation. Is it 
his pleasure to put an exclusion upon a wit- 
ness ’ He may find a warrant for it. Is it 
his pleasure not to exclude the witness? He 
may likewise, and equally, find a warrant for 
it In the English system, the cases in which, 
by the ad\^ntHge of the conflict between pre- 
ceding decisions, judges have been at liberty 
to decide either way, are but too abundant ; 
but, on the othei hand, in the cases to which 
the conflict has not extended, the option and 
the licence fails where the decision that 
stands nearest to the individual case in ques- 
tion IS not opposed by any other, usage will 
not permit its being disregarded. 

Adopt the principle of exclusion, in the 
character of a security against deception, — 
adopt it 111 any case whatsoever, there is not 
any point at winch its application can with 
any consistency be made to cease Exclude 
foi this reason lariy one lot of evidence what- 
soever, by the same reason you are alike bound 
to exclude all evidence, and along with it all 
justice 

Discard the principle of exclusion alto- 
gether (that 18, in all cases where the exclu- 
sion of the lot of evidence in question would 
have the effect of excluding all evidence from 
that source — from the souice from which the 
information issues,) — adopt in its stead the 
principle of uinveisal admissibility, — you do 
no more than give extension to a principle, 
the innoxiousness of which, in every point to 
which the application of it has been extended, 
has been made manifest by undeviating expe- 
rience. Among the cases to which it remains 
to be extended, there cannot be any in which 
the evidence can be so weak, but that cases 
in which, being equally weak, it is admit- 
ted notwithstanding, abound, and have ever 
abounded, and without objection or coroplsiot, 
to an extent, the magnitude of which affords 
a conclusive proof of the safety with which 
this sort of liberty may be allowed. 

The cases in which weak evidence is ad- 
mitted — weak to every imaginable degree of 
weakness — are cases in which whatever dan- 
ger may be attached to the admission is alto- 
gether out of the reach of remedy: — 1 . Weak 



Ch. XL] 


M AKE S 1 1 1 F T — PR A CT I C A T. R E S U LT S. 


circumstantial evidence: evidence, in the ea<«e visible security against any durable and con-* 
ot which, the connexion between the pun- sidcrablo inconvenience, considered as de- 
cipal fact and the supposvd evidentiary fact livable from anj such defalcation from the 
is loose and remote to any degree of I emote- authmit) of the excluding system. Should 
ness 2. Weak direct e\idcnce, in the ca-e dece[ilion, and consequent ini^deeibion, he 
where the \eidcity or corre«'tnes-, of the tes- su'<|)ect(.d, jn-tlv or iinju-tlv, of running m 
timon} 18 eiidani’eicd hj "onie cause of illu- 1 an\ increased stieain, tiom any bianch ot the 

Sion, or b\ some sinistti inleiest, which eithei 1 newlv -openeil and appielicnded souice, 

ift Is not taken into the account, or, in iiuMsure" nwiv theieujon he taken for re- 

the indnidiial instanee, i- out ot the leacli ot nn>d\iiig the mi-chaf, at anv time, and at its 
oh»ervation j turlie-t staire Tliej will aKo sei\e as an 

The inconveniences attached to the oh-ci- ' anod} iu‘ to anv panic teirois that might other- 
vance ot the principle ot e\clusion*aii- alto- , Ai^c he produced In the contemplation of an 
getlier out of the reach of all leniedv, palli.i- ^ innovation, which to soiiie eves may lie apt, 
tive as well as ciiialiv i* 1 he dangeis att.icln <l ^ in spue ot the cleaiext tlcductions of reason 
to the piineipleot univii^al adinis'ihilitv are i and even e\peiicn<‘e, to appeal a foimidahle 
not Old} in thenl•^elve' inteiior, in a |>ioili- j one. 

gious degree, to the llll^chlet^ att.K lied to tile 4. On the suppo'-ition ot tlie adofition of 

principle ot exclusion, hut, what-oevei thev the oth(*i pi opo-cd 1 1 medial ai langenients, 

:nav amount to, at the wo|st, ai langements thev will seive to give a collect view — the 
are not wanting hv which i in ofle wav oi only tolciablv collect vunv lli.it can be given, 
other) detalc, itioiis uiay hc'iiiailc, reductions ot the dcgiee in which those arrangements 
maybe apidied, and at anv late ciitain li- {tiove conducive to their intended purpose, 
nuts may be set, to the niischiet, that is, to It the didlitiit inodilications of inake- 
the number ot the nistaiu es ot mi-deeision slntt evidence, and the other soits of evidence 
capable of flowing liom tills source paitnularl} li.ihlc to piove weak, and, by 

These arr.vngeintnts, such as the natuie their wc.ikiie>.^, dceeplitioii-, have been here 
of the subject has suggested, remain to be delineated and explained vv ith sutficient clear- 
bionght to view in this place. nc's, — a pnlec, and the seiihes liis suhordi- 

, ii.ili w ill liiid no dillicultv in comnntting to 

§ 2. Arranyemait.Jor imhcato,^ Uu amount as a lot of ev idence appei tain- 

of tho thinavr. ,,, thc'C heads prcsints itself, the 

Arrangements having foi their olijcct to head to w Inch it ajipei taiiis In suidi or such 
lessen the damiei ot iiii'decisioii twnii the .i cause ( naming it, ) on the side ot the plain- 
admission ot niakcshitt and <ilhci wc.ik evi- tilF,^hc evidence was ot this or that ilescrip- 
dence, mnv he distinguished, in the tiist pl.ice, tion i naming it, ) and no othei , on the side 
into such as have for then inoic imincdi.itc of the ileteiidaiit, iheic was no evidence, or 
object the muhtinf hnou n the uctu.d amount evidence of this or th.it dt scription (naming 
ot the dangei, and such as h.ive toi tlft ii moie it ) the decision vv.i? in lav*oui ot the plaiiititif, 
immediate object the Asm / nay the amount oi iict vt/'^a 

of It. Kcfciiing a lot of evidence to the species 


Arraiigenumts having foi then immediati* to which it appealed to belong, in a Sjstcm 


object tin* lessening the amount ot it, inav 
combat it in eithei of two wavs hv Ics-en- 


of nonieiiclaluie thus coiistiucted, would be 
a s()it ot exeicise analogous to that scholastic 


llig the fieqneiicv ot it, oi hv lessening the 
amount ot it when it h.ippens 

PiovHioiis having toi then re'iilt the bring- 
ing to view'. 111 the sha[ie ot expeiieiue, the 
utmost {lossihlo {unoiint of the inisclnct tnmi 
this <.oiiree, that is, the limits of that amount, 
woulil, 111 a vaiiet} of wajs, he of uiiqiiestnm- 
able Use : — 

1. They will constitute a sine, and the 

only sure, basis of legislation, in this as in s© 
many other cases ta<‘t<?, showing, bv the light 
of experience, the elfeets ot existing institu- 
tions ^ 

2. They will form a natural, proper, and 
most satisfactory accunipaninient of any such 
arrangements as might he thought fit to be 
made, on this part of the ground of evidence, 
tending to do aw’ay, or narrow, the applica- 
tion of the excluding system. 

S. They will form, in the first instance, a 
Vot. VII. . 


j excicisc, which, in tlic language of gianima- 
tic.il iiisti action, Is c.illed j>ar»iTiy , referring 
each wold to that one ot tlie yenvia genera- 
Itssima ot gi.immur, the eight or nine parti 
of sjnti/t to whndi it appeals to belong. 

It the priiici|)le thus brought to view — 
the piinciple of methodical registration — 
weie .qqdied to every suit without exception, 
whclhei turning or not tinging upon any sus- 
picious species of evidence, — the sort of re- 
gister thus produced would, m more ways 
than one, be conducive in no inconsiderable 
degree, to the ends of justice ; as has been 
shown in treating of preappointed evidence. 

From a register of this kind, the utmost 
possible amount of the mischief produced by 
the admission of evidence ot a suspicious com- 
plexion, as thus distinguished — produced by 
the aggregate of suspicious evidence, of all 
sorts taken together, and of each sort in par- 
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iienitt ..1 IDfty W indicated, whh the utmost 
fegral^ of Exactness that can be desired * and, 
if eOm|)4HRg year ^ith year, it will be seen 
iTOtther it be in a stationary state, in a state 
>f increase, or of decrease. 

Suppose, for example, that, in a given year, 
ibe number of instances in which, on one 
dde, no other evidence was exhibited than 
Srbat l^longed to one or another of the spe- 
cies of makeshift or other suspicious evidence, 
amounted to 100; and, of this number, in 50 
instailces the decision went m disfavour of 
the side on which the suspicious evidence was 
exhibited ; in the 50 other instances, in f.i- 
vour of that side. This last number would 
represent the utmost possible amount, on one 
band, of the mischief (as likewise, on the 
other hand, of the good) produced by the 
leaving or throwing open the door to evi- 
dence of this sort. Thus much as to the ag- 
gregate of the cases of all soits put togcthei 
and the same instruction would be afforded 
in relation to each sort taken by itself. 

Though the number of the instances in 
which benefit or mischief has been produced 
by the admission of evidence of this descrip- 
tion, would thus be given, yet, to exhibit 
the aggregate quantum of the benefit on the 
one hand, and of the mischief on the other, 
would require anothei head or two, having 
for their object the indication of the quantum 
of benefit or mischief thus produced in each 
cause. To furnish thi'^ infoimation would 
require a statement of the species of causes 
to which the individual cause beloiige^f, in 
each instance (for example, penal or non- 
penal ; and, if penal, relative to what species 
of offence*) and, ^n the cases wlieie money 
or money’s worth was at stake, the amount 
of the value adjudged, oi claimed and letused 
to be adjudged, to either side. 

§ 3. Arrangements for diminishing the amount 
of the danger 

We come now to the second class of re- 
medial arrangements applicable to the dimi- 
nution of the quantum of mischief from this 
source, arrangements aiming, in a direct way, 
at the diminution of the frequency of it 

I. Oath of credence or sincerity on the part 
of the exhibitant (the party by whom the 
article of makeslql't evidence in question is 
exhibited:) his declaration to this effect, viz. 
that, according to his persuasion, the intor- 
mation presented by the article of evidence 
isjt to far as concerns the purpose for which 
1^4^ ‘presents it^ correct and true . such decla- 
ll^n being given under the sanction of an 
Cil^‘ {where that ceremony is in use) or so- 
declaration, and subject to vivd voce 
as to the grounds and causes of 

The tett of sincerity thus proposed is no 
tther than what* on a former occasion, was 


brought to view in the numbei ot those secuw 
ntiesf the refusal of which, on any occasion 
whatsoever, was lepresented as an omission 
altogether repugnant to the ends of justice * 
It nevertheless seemed to call for a separate 
mention here partly, lest, on an occasion on 
which the use of it is so manifest, it should 
fail of presenting itself to view; partly, be- 
cause, on the occasion of its application to the 
present pur|)ose, it finds the case attended 
with matenal ciiciimstunces, such as do not 
apply to it in othe|^ eases — with circumstances 
which caTl foi pai ticiilar observation 

The cases in which the demand for this se- 
ciiuty 13 most impeiative, aie those in which 
the evidence presented unincdiately to the 
judge, prc'^eiitb itself, not in the oral, but 
in the wntten foini, vu casually-written 
evidence, and minuted evidence, with any 
number of media interposed In the cases 
where the*evideiice piesented immediately to 
the judge is in the oral form, whatever secu- 
iity foi '■iiicerity is afforded by judicial exa- 
niuiation in the iiciial manner, is applied, of 
course, to the judicial w'ltness. Where there 
is no cxlianeous witness, this security is want- 
ing, and hence the demand for a supply to the 
deficiency, by the examination of the party 
by whom the evidence (in this case the writ- 
ten evidence) is exhibited. 

No good reason could be given why this 
same security (whatever be the worth of it) 
should not be applied, in like manner, to 
those inodificatioufe of transmitted evidence, 
in the case of w^iiich the evidence immediately 
presented to the judge is presented in the oial 
form, viz hearsay evidence, and memoriter 
ev'iderice Indeed, unless excluded by special 
appointi^icnt of law, the general liberty of ex- 
amination, applying it«elf to bclf-regai ding as 
well as evtianeoiis evidence, would involve 
the points in question in the piesent case. 
In the way of distinction, all that can be said 
lieie is, that, where thcie is another person 
(viz the extraneous witness) to whom the 
security apjilies, the demand for the applica- 
tion of the like security to the testimony of 
the party, in the chaiacter of a selt-regai ding 
witne&h, 19 not quite so great 
In a ceitain point of view, the security tbut 
affoi ded may be apt to present itself as little 
vvoi th A pai ty, who, having been dishonest 
enough to procure or fabricate an article of 
evidence of this sort, is dishonest enough to 
make use of it, will come prepared for all the 
consequences, nor will he shiink from per- 
ji^ry — fiom the scarce punishable perjury 
necessaiy to give this support to it. True: 
but, in regard to the written evidence of thip 
kind, many a man who, either knowing or 
suspecting the falsity or incorrectness of it, 
would present it notwithstanding, and thus 


* Vide supra^ Vol. VI. p. 326s 
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let it take its obance, would at the same time detice, — such reference might peihnps with 
be far enough from supporting it at the peril prof>iietybe prescribed or allowed of, m causes 
of the puni'^hmcnt of (ittcited, or though it and (Mioutiiatance in which, supposing the de> 
were onl) the shame ot susprrtti/, pcijui} : cision grounded on evidence of the oidinary 
and, in regard to the oral oMdciue of tin-, '.lamp, such relerence might not be eligible, 
kind, not only would many a iimii, nut with- W itliout attempting at pre>.ent to decide upon 
standing any secret '.us.[>icion enteiiiniird h\ tlie clmihility ot <ui\ it tliese airangemeiit':, 
him of its falsity or ine(ineetne’'S, '.iiih r it, if the pi e>.ent indication will be confined to such 
proffeicd to take its cli.oiee a^ Ik toil , but reim (lie> ot flii'. ''(amp a** tlie nature of the 
there are also othei", who, though not hold ca^e admits ot '1 he ipiestiun ot their ulti> 
enough to support a tale ot I'cijiiry with then mate elieihility piopeily afipertaius to another 
owm lips, w'oiild yet he disl^oiic-t ciioui,li to -iihici't, that ot Procedtiie 
send other lip" upon the achcntuie *1 Lihcity ot appeal; t e. of appealing to 

Thus, in two cares,, lioth ot them hut too aimtliei tiiliiin.il. whose decision 'hall have 
common, the anangements [iiopo'cd would loi its c'louiid this s.inio bod\ of evidence, 
afford coii'ideiahle seeiiiity At pic'ciit, without eitliei addition ot ilefalcation. The 
under eveiy system of tLehineal prot 1 dure, pei'on hy whom -iicli apjieal (if pieferied at 
this secuiity is altogethei wanting. When all' will be pieleiied, is of course a party, 
judges, on so m.iny oee.i'ioii' as wi' lia\ e seen, and that p.iitv to whose prejudice the dcci- 
not only applv no (li'Coui.ieemeiii to iii'iiiec- 'ton, havine the "Ujipo'.ed iiisnlVieient evidence 
rity, hut afiply eiicoiii.igeineiit .iml even com- toi it- gioiuid, is legarded hy him as having 
pulsion tothe pioduetimi ot mendacity — vvlictl opi i.ited. 

judge’s, hy the whole tenoi ot then piaetin’, 2 I iheity of 1 etereiiec . jiow'er given to the 
proclaim a predilection foi in inctiity, — can judge to reti 1 the decision, in a ca^e of this 
It with any ictison he expected th.it smtoi^ in soit. to anotliei tiihnnal (iiaturallv a superior 
general, or uion* jiai ticul.u ly tli.it tin 11 pio- tiibunal, 1 if he thinks fit, with 01 without a 
fC'sional guides and aL'ents, the w 01 'liip|>i'i ^ [u ovisnm.il deei'ion ot his ow’ii annexed to it. 
of the jiniicial hieiaichy, slmuld in eenei.il An .11 lantreinent of this desciiption is su* 
be averse to it, 01, when emplovahle with iiei-edid 1 it mav be thought) by the one im- 

safety, backward to euijdov it •* iindi.itelv jneecdiiig it it appeal be allowed, 

II To tills head iil'O In lone' anotliei .ir- the p.iity in whose disluvom the decision (the 
rangeineiit. all .ilomr pi o|io-( d, t"i .illuwing d* « I'luii uioiindi d on the comparatively un- 
to the judge 1 to he e\*eici'(<l .it liis ni'Cie* tin t'auithy evidi nee i ojiciates, will, if he 
tion) the powci ot ex.ietintr tioni tliep.iitv in eoji'idei' n .is being iii)uii()Us to him, appeal 
who'C f.ivom the di ei'ioii ofii.ites in the otionise it he does not i egard it as iiijtiiious 
first iristani'e, secniiry toi tiiiihii.l nui'-tut,- 1 to hnii, the e.i'C e.illiiit: tor a lefcrence does 
nunt , foi atloidint; to tlie oilni |i,iit\ e->ni- ] iini t \i't so tli.it, in tai'h and every case, 
pletely adeipi.ite s.tti'f.tctinn, in 1 .1'C, by (In , -in Ii u It n in'c i' ot no U'C^ _ 

subsequent exliiliitnni ot nioie ( 1 ii'l w m 1 liv i To tlii^ it m.iv he .iii'Weit d — I Thepartv, 
evidence fi om (lie '.ime 01 n,Mi,d 'Oiii 1 e, the hoW'oevti u il ing to ,ippe il, may be disabled 
decision h.iv ing the III. iki-'liilr e t nil in e till 11 > , hv tlie i xpeiise 2 lie m.iy he detoried by 
ground sluiiild tiiin out to he i iitineoiis | tin- eniiteiiipi.itnni ot tlie expeii'C and vexation 

On tliO'O oee.i'ioii', the (Ic'i i ipi loii ot tlie | .nld' d I <>cet In i •*» lit' may lie diteiied by the 
continueiiey was eoniiin d to tlie p.ii tieiil.it i i mi'idi i it nni ot tin* v\ i lelit .iiid anthoiity of 
event he.uinir a spttei.il rel.iiion to tlie i.i'C the 0('iiiion di i‘l. tit d b\ the coin t below The 
then in contempl.ition — diet vent ot tin’ di" <onir .ditwe — wlniliei, it it had to frame a 
proof of the maki'liitr evidtiiee, hy otliei ! ileei'it.n on I he suh], el in the liist instunce, 
evidence emanating tioiii the '.inn' oiigui.il ir would oi uoiihl not have [uuiioiinced the 
souice lint, fiom wli.if s,,inee soevei any ' '.inn .*' lliit wliieli h.is been pronounced be- 
such siihscqueiitly collective evideiiee iii.iy low- — ni.iv not leg.iul the case as clcareiiough 
have Issued, — it it he tnie, and the dei isioii to w.iii.oii the levci'ing a deei»ion alieady 
called for by it he ditlerent tioni that vvliieh |uonoiinet(l hy a eompcteiit judicature, 
it finds in force, the practical intcieiiee i it is Upon all these coiisidci.itions taken toge- 
evident) i>> pieeisely the same. tliei, it will pioh.ihly appear that the demand 

III. In what eases, toi the remedying of toi the power thus proposed to be given to 

the injustice liable to be jnodiiced by the the ludfe, would hy no means be superseded 
decision of one tnhiinal, liberty should U* by the power of appeal, it given to the party, 
granted or obligation imposed ot submitting Moi cover (in case ot appeal,) argument, 
the cause to the cognizance of another, is a and consequently expense or vexation on the 
question that belongs not to the present sub- part of the appellant, and consequently on 
ject, nor to the present work. the part of the adversary, would be naturally 

In the extraordinary sort of ca-^e here m (though, it should be added, not necessarily) 
question, that of a decision grounded on such allowed: whereas, in case ot a reference made 
weak and comparatively untrustworthy evi- (as above) by one tribunal to another, such 
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argumetii^ with the vexation and expense 
atHteieed to it, virould not be so much in 
oottree. 

^ 0&%atton of reference — obligation su- 
JiUtedded to the power above proposed to be 
given to the judge: the reference in this case 
bel^ or not being accompanied by a provi- 
nipnal decision previously pronounced by him- 

telf. 

4. In the case of trial by jury, — power to 
the judge (the professional directing judge) 
to order a ne\V trial, if dissatisfied with ^a 
verdict given on the ground of the suspicious 
evidence. 

This arrangement takes for granted a pre- 
vious charge, or direction from the judge, 
warning the jury against the error into which 
the order for a new tiial assumes them to have 
fallen, by deciding in favout of the evidence, 
the insufficiency of which is thus assumed. 

In English law (it has already been ob- 
served,) new trial granted, at the instance of 
a party, on the ground of the verdict’s being 
ciyainst evidence, is in familiar use the ex- 
tension would be a very slight one, were the 
power extended to the case of a verdict sup- 
posed to be grounded (as above) on insuffi- 
cient evidence 

In the case of exclusion in general, the as- 
sumption 18 , that, if the jury were suffered to 
hear the evidence, they would be sure to be 
ffeceived by it Experience, had judges but 
patience to consult her, would have super- 
seded the demand for this rash suspicion. 
Will they be deceived by it ? Stay ani! see. 
Should their decision prove eironeous, then, 
and not till then, it may be proper to take 
measures for obtaining a new one. 

§ 4. Importance of admitting makeshift in 
the character of indicative evidence. 

The principle employed for fixing the con- 
ditions to be annexed to the admission of 
makeshift evidence, was this — viz not to 
admit any such comparatively untiustvvoithy 
evidence, where evidence to the same effect 
is to be had in a more trustworthy shape, 
from the same source. 

But, supposing the sources of infoimatioii 
to exist, will the intorraation be always to be 
obtained from them m any such more trust- 
worthy shape ? He whose interest it is to 
bring forward the information in question, 
will it be in his power to draw it forth from 
Ihiose superior sources^ This will depend upon 
tho sagacity and industry displayed on this 
gifoundby the legislator — upon the care taken 
bjC him to afford the requisite powers to him 
’(v^osoever he be) whose inclination and will 
1$ fn' 0 Hatu of preparation for .this service. 

fiiwers in question are those which 
arp i'O investigation of a chain or 

tbrMd ^ eiddence-<-to the discovery of such 
^videmee as the individual nature of the case 


may have happened to afford ; and (when dis> 
covered) to the securing of its forthcoming- 
ness for the purposes of justice. 

To take the arrangements adapted to this 
purpose, constitutes one of the principal func- 
tions of the system of procedure: to that 
subject accordingly they belong, and not to 
the subject of the present woik. A brief in- 
timation ot the mode in which evidence, fit 
or unfit to constitute a ground for definitive 
decision, may be applied to this incidental 
pm pose,^may, nolbwithout redsoii, be expected 
to be found heie 

By the term indicative evidence, I under- 
stand, not any particular and separate sort of 
evidence, such us ciicumstantial, direct, self- 
legarding, and so foith, — but evidence of any 
soit, consuleied as being productive of a par- 
ticular effect ; viz the indicating or bringing 
to view the existence, certain or probable, of 
some other aiticle of evidence. Indicative 
evidence is evidence of evidence. 

To ajiply the distinction to the subject of 
makeshift evidence If the rule above laid 
down in this behalf be a jiroper one, no article 
of makeshift evidence ought to be received 
(viz into the list of the ai tides constituting 
on that side the giound for decision,) where 
evidence in a more tiustworthy form is to be 
had fiom the same source in other words, 
no such aiticle of evidence ought to be re- 
ceived into the budget of documents designed 
by the judge foi ultimate use Be it so. but 
neither of this desciiption, nor of any other 
conceivable dtsciiption, can any sort or ar- 
ticle of evidence be named, which it may not 
be proper to employ in the character of indi- 
cative evidence , viz as a help to the disco- 
very or procurement of other evidence, such 
as may be fit for ultimate use 

Thus, for example, in the instance of hear- 
say evidence — hearsay evidence of the second 
degiee — supposed oral evidence transmitted 
thiough two media Says deposing witness, 
in his examination before the judge, — Mid- 
dleman, as he said to me, heard Percipiens 
say, that he was by, and saw what passed, 
when the defendant gave Occisus his death’s 
wound; and there ends his evidence. Now 
then. Middleman and Percipiens, are they 
both alive? The evidence is plainly unfii to 
be received into the budget for ultimate use: 
accordingly, neither would it in any case be 
so received into any such collection under 
English law. 

But ought such information to be altogether 
unemployed and lost ? By no means. Unfit, 
in the character of evidence, for ultimate use, 
It is not the less fit for serving in the cha- 
racter of indicative evidence. Let Percipiens 
be convened before the judge i and if, on be- 
ing examined, be pves evasive answers, pp 
says he knows nothing about the matter, let 
Middleman be convened to confront himir-i> 
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that, by means of Middleman’s testimony, the 
misrecollections (if any) in the evidence of 
Perclpiens, may, if possible, be eoirccted — 
the deficiencies in his lecollection may, if pos- 
sible, be supplied. 

The same exid.iiiatioii'i are alike applicable 
to every other inoditication ot makc-'liilt c\i- 
deiice. Ca'iiall) uiittt-n oMdencc i^iiidioi- 
tive, with relation tothcjiidiciallv exTiaclalilc 
oral evidence of the w liter ot the sciipt tiaii- 
scriptiiral evidence is indieatne, with i elation 
to the ornjiiial^ciipt nnnut*'d «‘\idence i^ -o, 
W'ith relation to the wiilei of the niiniit«‘, a^ 
well as to iin\ extrajudicial witne-"^ who-i* 
oral statement or naiiation i-. tlie '•uhjeet ot 
it: wi< morittr evidence i- '•o, with lel.ition to 
the script, the sni)po»ed teiioi, |iuipoit, oi 
effect ot which, is thus lepoited lepoiud 
real evidence is «.o, with i elation to the leal 
evidence wlinh i>' the siil'icet ot the i< poit 
and, in eii'e ot the iiitei po-itioii ot duel', 
media, tiaii'iiiitted cMdi’iiee ot aii_\ dteiei* u 
indieatne, of eour'.e, of all 'iiptiioi dteite' 
ofeiideiiee fioin the '«aine oiiuinal 'Oinee 

Fioni the bare de.'Ci iption of tin- 'I’l-cie'. 
of e\id.'iice I that n, of tin- me thm to l>e 
made ot aii\ spei le^ ot eiideiice, ' it will be 
nianite.rt hi wind dispute that an\ •'i-tuii, 
which, foi tlie piiipo'e ot <inj "oit ot < ui-e. 
peiiiil oi non-pLiial, "lioiild i iiiile-' bu tlu* 
aioidaiK'e of pn ponih laiit ikhn, Mxition, 
ainl expen-ei omit to make me ot miUe'hitt 
or othei eiideiue in ilm was, — to make me 
of It to the iilniO't, toi tin* puipo-e ot du- 
coveriiie; and obfaimii^![ '-mdi iiiToi mat ion a-, i- 
to be had in a "tale lit toi iillmiaie me, --i-, 
to the .III. omit ot -.III h oiim'ioiu, di’teitne, 
and uneoiidm ive to the end" ot imtiee 

The pi opo-itioii 1" not <i pmeK hypothe- 
tical one In the iii'tai.ee ot the Lm.h'h 
svstemof pioeediiie, <*\i mplilie.ition" ot it hut 
too extemne m.iy hi oh-iind In the peii.il 
branch, in ivuc" ot ti loiiy uueleiuy.ihle ami 
clerity able,* or .to "[leak without iiomeme- 
in lir"t and "eeond i.ite eiime", e\tden<e, .ip- 
plieuble or not to ultimate me, hei ome> b\ 
accident applicable to lliu me it "cim'-. toi 
the disco\er\, .ind thence peih.ips toi the oh- 
taimncnt, ot einleiiee ultim.itily i mplo\,ibh 
Tim ineuleiit.il me i" ixumlible iilw.iV' b\ 
accident, — 'toi <ie"!i;n ide"i.,n, at le.ut, di- 
lected to the le^utimate end" ot jmtiee ) i" an 
iiiculent still w'.mtiiii; to the jumpi iidcntial 
s\ stem of Eng]i"h procedure,! — tlm me is 
extendible, to a etilain deiriee, to interior 
offences Hut, to cames non-penal, carried on 
in any branch of the repoihir mode ^ wliothei i4 
be the branch called the common-law branch, 
or the blanch called the eijuitv biaiich,) it 
is scarce in any case extendible. It the evi- 
dence which the witness whom } ou have siim- 

• By 7 G. IV.^cT^. the b’eiidit' or 
derxy with respect to persons' convicted of felony 
is avohbhed Ed* 


moned has it in his power to give, happens fo 
be of that sort which is applicable to ultimate 
use, well and good, — it may be put to use 
accoidingl) it not, the arrangements of pro- 
cedure will nbt suffer it to he put to the 
other U"e: it you h.ive no evidence fioin any 
other soiiice, be the evidence obtainable from 
this "ouiee ever so conclu"i\'e, you lose your 
c.in-e. 

CHAPTER XII 

AiinuivnoNs or i r vtv in hegard 

'lo MXKl "Illl 1 1 VIDENLE. 

.Si I H me the <11 i.iiigenieiits, «.uch the rules of 
lud^ine, th.il h.ue hetn sugircsted by a le- 
1,'aid toi the t lid" ot jU'liee the avoidance of 
nii"deci"ioii, on oiii’ h.iiid , and, on the other, 
the lediieimr, on e\( l y oee.uion, to their least 
dimen-ioii", the <oll.ifeial and never oom- 
ph tidy avoid. ible inconveniences of delay, 
vex.itloii .111(1 expLii-e 

It the above m i .imreiiieiit " are well adjusted 
to -uel. then eml" — <itid it the .u raiipeuieiits 
aetu.illy piii-iied by Em^li"li juri"pruderice 
well* .il'O well .id)u-.ted to these "ame ends, 
— 1 ho"e .letii.illy exi"tnig ill 1 .ingeiiients could 
not, III .III. point, be veiy widely distant fiom 
tlie .ibiue |>topO"id oiu ' So much lor the 
.iieiiiiii iii.ii IV e pii I me ot things The pii ture 
111 xt to be itiveii imi't be taken tioni life. 
It, on till" oeea'ion, the leudei has piepared 
hi", iiiiiid to view .1 sy-ti’in ot ai langenieiits 
'Utrin^'ti d by, and hi'nn hiU directed to, thr 
I ml" ot iU"Tite, eie.iT indeed will be hissur 
pii"i* and di'.ippoinrmcTit. It, on the othc 
h.ind, the eonti.nv hypothe"!" he a"siiiiied — 
it, on eoiuiilei iiie^ the iiatAiial opposition 0 
int<'ie"t o’n ihi" tioiind between tlie gover 
noi' .ind the eoveined, his a""iimption shouli 
be, tint, in the views and wulns ot the an 
thoi" of till "C .III .mill nil lit", the dillereiiei 
between lie lit deci'ion and misdeeision has 
been HI e* ni i.il .i mattei of iiidilfeieiice — and 
ih.ir, in "O f.ii a-, wa-. eonducive to the piofit 
ot the i:o\ i-i iiiMe- protLs'ion, not the niini- 
imini, but till iii.ixmiuiii, of delay, vexation, 
and I'Xpi mi . ha* been the iib]eet of eiidea- 
\oui, — he will tmd eveiy objeet consi-teiit 
with tlia' .i"iimption — tveiy urrungement 
llowiiiu’’ iiiitiiially tiom that "ource 

An I xplanatoiy hint nimt in this place he 
given to the imn-i.rotes-ional, and more par- 
tieulaily to the iion-Eiiglish, reader. Observ- 
ing one copy ot the "ame doeiiinent rejected, 
at the "ame tune that anotln r copy ot the 
"ame in"t i ument i" admit led, — if, tor anything 
that appears, both are in existence and pro- 
dueible, it may naturally enough appear to 
him that the rejection ot either, however ill- 
founded in principle, would be matter of in- 
difference in practice. Reasonable as it is, 
the siijiposition would he erroneous and de- 
lusiv'e. Under a dilfjreiit Hystem ot proce- 
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diarOwOnaQr the fl^ystem drawn from Roman^ 
generally prevalent on the continent 
— it would either be agieeahle 
to, or at least less widely distant fi om, the 
Blit in English procedilre, no ofition 
made, if it be exclusive, is ever a matter 
of indijSerence. The document thus excluded 
il aSwaysthe document, whatever it be, that 
happens to have been tendered The conse- 
quence of the exclusion is, not a simple re- 
rerence to the approved document, without 
further delay, vexation, or expense, but ap 
actual loss of the cause to the party whose 
document is thus rejected. The direct in- 
justice thence resulting as to the main point 
in dispute, is not indeed, m this case, in evenj 
instance, irreparable; but in many and many 
an instance it is. either because, undei the 
existing arrangements, the dooi is not left 
open to a fresh demand on the same ground, 
or because, in the interval, and bcfiae it can 
receive a decision, either some nccessaiy 
evidence has perished, or the fund neccssaiy 
for the alimentation of the suit has been ex- 
hausted. Be tins as it may, and according to 
the least calamitous result, a fresh trial, hear- 
ing, or whatever be the name of it, is neces- 
sary — in a word, a fresh suit* in consequence 
of which, the delay, vexation, and expense, 
bestowed upon the preceding one, are in a 
great part (or, as the case may be, in the 
whole) wasted and thrown away 

Here then, once for all, let this deplorable 
and but too indisputable truth be boyie in 
mind, that — howsoever it might be under 
a natural system, and even in the technical 
system of any othei country — in the tech- 
nical system ot Binglish jiirisprndciice there 
are no innoxious, no completelj 'reparable, 
nor anything like completely icparable, mis- 
takes; and that, wbatsoevei absiiidity is dis- 
cernible — fraud, and the spirit of extoition, 
may or may not have been the cause — plun- 
der, oppression, and affliction, are int.illihly 
the result. 

On this ground, as on every other pait of 
the vast demesne of juusprudence, whatever 
is at variance with the ends of justice will he 
to be referred, m propoi tions not always to 
be distinguished, to the two grand soui ces 
of misdecision, — impiohity and folly. The 
improbity, has for its can've the as yet unre- 
medied but not irremediable, opposition of 
interests between this class of governors and 
the governed The'folly has for its cause, at 
ledfet for a very principal one'of its cause®, one 
of 4he essential characters of jurisprudential 
law-— the taking the conceptions and prac- 
tfpe of a less experienced and less informed, 
It^f4afd for the notions and practice of a 
laoro eJtperienced and better informed, age 
to bring to view the most import- 
ant of the ^errations from the above rules, 
exemplified tn English law; together with the 


inconveniences with which they respectively 
appear pregnant. 

1. The first consists in admitting, at the 
instance of the plaintiff, to the prejudice of 
the defendant, m the lifetime of the defen- 
dant, a letter or memorandum in his hand : 
the defendant, though alive, being neither 
compelled nor permitted to stand forth him- 
self in the cbaYacter of a deposing witness, 
to be examined upon oath (as a non-litigant 
Vk itness would be) touching the facts brought 
to view jn such ^'ritten discourse.* And so 
in the tase of a written statement of the plain- 
tiff’s, at the instance of the defendant. 

Bj the influence of a supeistilion, which 
has been all e.idy touched upon, and which 
will be moie tlioiouglily discussed in another 
I place, the evidence of a defendant is not per- 
mitted to be extracted in the mode recognised 
to be the best But the objection confines it- 
self to th*e best mode no sooner does a bad 
mode pie-'ent itself, than the prohibition is 
taken off 

Refusing to hear the testimony of a de- 
fendant, exti acted m flie way of vivd voce 
examination, the law refuses (as may well be 
imagined) to receive the testimony of the 
same person exhibited in the foira of written 
non-judieial evidence — in the form of a let- 
; ter or memoraTi<luin, not designed at the time 
ot writing it (or at least not pui porting to 
be designed) to be exhibited as evidence. So 
tar, at any late, it is consistent, and, admit- 
ting the piopiiety of not suffeiing the de- 
fendant to be*ex!imnied in the character of a 
witness, unexceptionable 

Blit when the plaintiff, having by any ac- 
cident possessed himself of a letter or memo- 
randum in the handwiitmgof the defendant, 
tiiinks fit on his part to exhibit it as evidence; 
then the iiile goes for nothing, and the evi- 
dence is ai'mittcd In this admission, the law 
consideis itself as safe against deceit * and so 
it undoubtedly IS, viz on one side, the side 
of the plaintiff, — the only side to which, on 
this occasion, its views appeal to have ex- 
' tended To the prejudice of the plaintiff, the 
admission of it will not be pi oductive of in- 
justice Why ? Because it is he who produces 
it So tai IS right the reason is a conclusive 
one But the defendant ? are his interests 
taken equal care of? The answer is. No: they 
aie entiiely neglected. In a multitude of 
cases — each of them capable of being realized, 
each of them, doubtless, every now and then 
lealized, — conclusions as contrary to truth, 
rfis they are prejudicial to the defendant, will 
every now and then be drawn : necessarily 
drawn, when a deaf ear is turned to those 
vtvd voce explanations, by which the truth of 
the case might, in its whole extent, be brought 
to light. . 


• Vtde supra, p. 124, Note A'dL 
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2. The «;ecoiiil aberration consists in the 
exclusion put upon the like wiitten testi- 
mony of a witness, litifrant or iion-litigant, 
after his decease: a point of time, aftei which, 
on the one hand, the exaniiiKition ot '‘Uch wut- 
nCss IS l)e(‘ome im[)o-^ihle, on the otlier hand, 
the capacitv of pnditine, in hi^ ow’ii |n r-on 
at least, hv sindi hi^ te^timonj, ''lI[lpo'^lng it 
false and tiaiidiilent, is at an end 

Such (It will he sri*n > is tlie cnuise taken 
in peiK*i al 1)\ the Ln^eh'li hiw' a eoiii -e ero-^t‘d 
indeed h\ .t multitude of y\ee[)tioiis, the pio- 
piietv of wliieli ('an h\ nootliei «ujinin*iits he 
niaiiitaineil, than h\ li, the \ .tlidir\ of whndi 
is the rmidernnation of thi^ eeiieial inh‘ 

In the wlnde held of e\l(hme^^ wlneli I's a'- 
niueh as to sa\, in ihe whole Indd of ju'-tiee, 
few' points can lie of truMtei impoitanee Un- 
der thi^ liead ('(une the hooks nt a '-liopkeepei , 
ineludint;- tin' leiri^tei ki pt l»y him of the 
monies due t«) him 'I hat ihe'i' flo(*ks slioiild 
not of theni'-eUe^, <ind dmin:^ tlie iiia^'fLi''- 
lifetime, he eiinelu'-u e e\ ideiie( in Iii^ 1 1 \ oiii , 
the cvidenee iin-anetioned, and tin* aiitlioi 
uncro-s.ex.iiiiined, i^^ a piopo'-ilioii too plain ' 
to stand in ne(‘d of aienmerit Iltieli j 

ki'epei ini^dil, at that i<ile, imp(»'e a tax to 
an\ amount, on viii\ iinnih(*r ot pei^on^, at | 
his elioiCi' '1 hat the wiitl^m e\i(hin(*(\en 
ot Ins ^eivant in hi'^ helialf 'hoiihl not In* le- i 
Cil\e<l as <‘on< e - -"Innild not hi'iec*«i\ed 
at all durint; the lititinn ot "in’li seivant, 
sueh ser\anl heiin; <*a|Mlde of heiiie^ examiin d 
in the reeulai inode, iinl\el not examined — i^* 
anotlier pi opositioii whieli 1 haveeiidetivonied 
to estaldi-li Hut if, aft* i the (hath of '-m h 
beivaiit, the entiles mani* hv him weii* not 
peinntled -o inueli to In* leeeivrd in the 
clmr.u'tM ot evidein'e, wh.it w onld iPe tin* eoii- 
^e(iiu*nee ^ ^ "1 li«il evuv i i.ido'-mairs tnh* to 
the 11101110'' owiiie" to him t(»i his irninls, would 
!)»' deperuUnt, eninpletelv dependent, on the 
life ot the sfivaiit, the hook-keepei, tin* ](»m- 
Tn*\maii, the poit(i, liv whom thev had In (*n 
re-'pectivelv d- liveied to his < ustonn*i^ The 
death ot tin* ^civant, and the luin ot the 
master, would he the elleet ot the same in- 
evitahle I'an-o 

A Word, a [diia^'C, ahiokeii hint, an uncom- 
pleted and [jeihaps iiiie(niipleteahle ''eiifeiica, 
— snc'h IS tln^ jrail) in which llea-cni elotlu's 
heibelf on tlio-e eii'at tiinl laie oeiM-ioii", on 
whndi hhe vouch*'. ifes to vi-it the "lielves ot 
Ihi^li?h law Soiin turn's the woid “ ;o'Ccn- 
sometimes the phi.i^o “ co?// se o/ fKuU\'" 
is the fiiignient ot a r»*a'-()n, under tavoui of 
W'hich a prc'tcnce is ‘-onglit for the hre 4 ^ch 
made, U|>on this ground, in the ii rational and 
intolerable rule. Ihit to what use introduce 
neces^ity^ — w'liat justification can ncctssitij 
afford tor the breach of anv rule laid down 
by reason — of a rule pre^ciibed by any com- 


prehensive view of the dictates of utility? 
The 'species of evidence being admitted, one 
or other ot tw'o opposite results — deception, 
or non-deception, u the most probable. If 
admitted, would it he oftener productive of 
dtcepiion, and thence of eironeous decision, 
than ot a just persuasion, and thence of a de- 
cision ac(*oiding to tiuth and justice? In.this 
ca- *, wlu're is the rirrcssity ( let what wiil be 
un(h‘i'-to(»d as sigmht'd h\ that vague appel- 
latnm - — wlieie or what is the necessity that 
(MU waiiant the admission of the fallacious 
liirht 

A[>pl\ the «amc ob«servation to the com- 
pound tcim, the cow/ sc of trade. Trade is a 
i:ood thiriir, it is iiniveisallv agreed to be so: 
iTieat *'.ici ili(*es, thoneli not always very ad- 
v.inttigi'oii" om(*h, aie made cimtirmally in its 
'-(TV !(*(' lint In it in the iiatiiic of tiade, any 
nioie tli.m of an\ otln*r desirable object, to 
lu* lu nelited oi prc^mioted hv the letting in 
a ^'pi'cie^ ot light, ot whnli injiwtice oftener 
tli.m justice will hv the ’*u|)positit>n be the 
c()n*'e(|neiic(" ^ In it in tin' nature of trade, 
anv iiioK' than of ]U'‘ti(*(‘, to r ecejv'e advance- 
ni(*nt f)v a NV^tmu of dLCision, of wb’ch the 
t ih et will h(», to put the fruits and piofitsof 
ti.nh* iiioie tre(iih*ntlv into the pocket of a 
«dn at thiin of tin* l.ivvfiil ownei? 

( d 1 wo tliintjN, one '1 he evidence admitted 
eilhei pinmiN(-> to l»e most tri*quentlj pioduc- 
iiVi*of |u-ii(*i', or ot injustice. It of justice, 
no '-iieli wold un iii'ccN^itv or trade can be wc- 
j — it ol iniiistice, no such word can be 

j sifjhttnt, to w.iM.mt the »i(lmiNsion of it.f 
I It h.is het‘n o1)nciv“( 1 alreadv, that theie is 
j .1 whole cl.iSN (,| tactN^ toi the pi oof of which, 

I in Npite of all exc'lndi/ie iyle«, a door is throw'll 
1 wide (tpin to all soits ot evidence without 
; N| nijdt* n(»t unlv to this but too suspicious 
[ evidtin*!', hut to tin much more suspicious 
and f.illaeiou^ evnlenc*', which, by English 
l.iwvers, li*is K() (»tten been contoimded with 
U J iiie.ui htur’^fty (*videiiec And what are 
tlie-e tacts; I e,m think of hut one attiibute 
hv which, iinh'tei minate as it is, they can 
1m» (h -vnated , and that is, ancient: ancient 

fact f,n*ts tending to tlie estaldi^hment of 

familv K'l.ition, lo(*ally obligatory custom, 
ancient possession ot rightis ot p^irtial ow'ner- 
ship, and the like. If, on one part of the 
gi(»imd iiioie tlian another, the argument from 
lu'cesNitv can be said to ap[)ly wdth peculiar 
foieo. It will he on this (Jn this sort of 
ground, exclude tins ^ort of evidence, you 
exclude dll evidence. The w'itch of Endor, 
the sihjl once so com[)laisant to the curiosity 
ot U1 V N.^os, are not now in office. Ghosts can- 
not now be brought into court, ohtotio collo^ 
to be sworn and cross-examined. An interval 

+ lor a fuller exposure of the arguments 
founded upon the w'ords necessity and trade, see 
Book IX. Exclusion; Part III, Deception; 
Chap. II L &ec't. 3. 


• Vide supra^ p. 1U3, Isote — Ed, 



IW EATIONALE OF JUlDICIAIi EVIDENCE. [Boo* VI 


of'lL has it elapsed between 

|;>reae|lit ’fime and the time of the fact or 

X sed &ct? — such evidence as the nature 
D|;s furnishes, you must admit, or none 
extrajudicial evidence, if it be to be 
ftadj hovnoever it happens to present itself, it 
(t.;y0af bdst chance : failing this, even hear- 
Wy evidence — hearsay evidence, remote from 
thd fountmn head by any number of dcgi ees, 
imd Vnth or without being able to tiace it to 
the fountain head, or so much as to number 
tne degrees. Such is the choice, in respect 
of sorts of evidence one of these two, oi* 
none. But, even in this case, of what avail, 
or even import, is the plea of necessity, any 
more than in any other ? As to the itnpoi t, 
liere indeed it is plain enough that such is 
the case — this evidence or none But, in tin-. 
»se, as in eveiy other, is not the absence of 
dl evidence a preferable result to the pre- 
lence of a species of evidence, which, be the 
:Bse what it will, is more likely to give bn th 
to a wrong judgment than to a right one’ 

In vain would it be to say, that in this case 
:he danger of deception is m any respect less 
ban in any other: on the coiitraiy, it is even 
rreater . Kecent testimony — testimony con- 
lerning recent facts, if mendacious or othei- 
vise incorrect, possesses its chance of leceiv- 
ng confutation or correction in the regular 
ind most satisfactory mode, from the sanc- 
tioned and Bcrutinued testimony of persons 
itill alive: ciicumstantial evidence will, m 
the character of indicative evidence, afford a 
due to this or that lot of vivd voce evidencS: — 
l clue whicli fraud, with all its cunning, may 
lOt .have suspected. But, iti the case of 
tneteni facts, who shall follow out the clue 
that has been brokAi by the same hand that 
jut the thread of life ? 

It may be thought superfluous, after this, 
to add any such reflections as the following 
— 1. That, in point of distance of time, no 
leterminate line has been so much as at- 
tempted to be drawn, nor could easily be 
[rawn, between these ancient facts and facts 
if more ordinary occurrence, 2 That, among 
vbe facts yius treated as ancient facts, are 
facts that may have been but as of yesteiday , 
3. That in particular, in a case that has given 
oifth to a decision pronouncing the adniis- 
eioti of even hearsay evidence, the length of 
interval extended not beyond twenty yeai s , 
4 , That the length by which, in the proposed 
ynle, the place of the line which separates 
edtnWoti from exclusion is proposed to be 
determined, is the length of human life — a 
j(^th which, though in one case it may be 

S at of an atom, may in another case be 
nnt^ber ot times the above recorded 
ad'ti|ed length of twenty years, and 5. 
criterion between cases for ad- 
(pleaaes for rejection, ia constituted, 
iMM 'by tW^tongth of time, considered in it- 


self, but by the existence or non-existence4d 
the faculty of submitting the testimoi^ to 
the action of the scrutinizing and puri^ng 
tests, The witness, in mind as well as body, 
18 he still ready at the call of justice ? Admit 
not his written statement, though it have an 
antiquity of sixty, of eighty years, to plead 
for It. Has he taken his departure from the 
world we live in ’ Admit the paper, though 
the ink have scarce yet ceased to wet it. But 
may it not then be false ? false, and fabricated 
for the purpose ? Indubitably it may: though, 
in our own times at least, such fraud, or 
any mark of such fraud, committed by a hand 
so circumstanced, is neither natural nor com- 
mon. But is the presence of such fraud, in 
each case, more probable than the absence ’ 
And, whei e present, is the success of it more 
piobable fhan the failure, after all the warn- 
ing recommended to be given of it, and which 
so natuially will be given of it’ And are 
these the only times in which the propensity 
to fraud has been to be found in the nature 
ot man ^ Foiged deeds, and other fruits of 
letteied ftaud, are they in greater proportion 
totiue and authentic wiitings in these our 
times, such as they aie, than in the times of 
monkeiy and monkish chatters’ 

Such are the questions of minor account, 
that piesent themselves as applicable to this 
paiticiilai case. But have they not been 
alieady supeiseded and rendered superfluous 
by that bi oddest and all-comprehensive line 
of aigurncnt, which covers the whole of the 
giound to which the species of evidence now 
before us is applicable ’ 

3 A third abci ration consists in receiving 
the testimony of a witness in the unsatisfac- 
tory fonii of casually written evidence, upon 
the ground of a mere unfortlicomingness on 
his part at the time , without any inquiry into 
the cause, whether temporary or perpetual ;* 
and without provision for reparation of the 
wrong, m the event of its being proved false 
by subsequent viva voce examination in the 
regular and proper mode. The admissibility 
ot this evidence, under these circumstances, 
being established, what would be the conse- 
quence’ Tiidt, where the value at stake 
was suflioient to pay the expense of the fraud, 
a man would piocure his witness, in the fiist 
place, to labiicate a piece of wiitten evidence 
adapted to the circumstances of the case } in 
the next place, to keep out of the way till 
aftci it had been put to its judicial use, and 
a decision had been grounded upon it. Or, 
by^procuring the like testimony from a man, 
whose known intention it was never to re- 

* This IS scarcely consistent with practice. It 
has been held, that proof of the hana-writing of 
a clerk, and that he has ^ne abroad, and is not 
likely to return, is not sufficient to make a me- 
morandum by him admissible in evidenee, 1 
Esp. N. P. C. 2— .ffdL 
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visit the country in which it was to be fabri- 
cated, the expense of purchasing absence 
might thus be saved. 

Not that it follows, by any means, that if, 
under favour of the rule protested against, 
the chaiacteiistic fraud were even to bo fie- 
ijuently attempted, the attempt would be as 
frequently, or anj thing like as lieqin-nllv, 
successful. With the warning which it is 
here piopo«ed should be aiveii of it, and 
wliK'b, without an} such pioposal, would iii- 
tuially be given of it, to the judge of fact In 
the Jin gc of law, I sboiild not cvp^ct to see* 
such cvideiH’e ficijiientlv productive of a (b‘- 
cision on that sjde, even where the tiuth of 
the cast^wa-' on that same side, much less to 
See any tie<juent icu'on foi vu^pecting that 
fiaiid had hv thi» me.iiii hecii lendered tri- 
umphant. lint vvheie, without iiicui iiiig any 
■-ueii iisk, the puipo-csot ■-uhstantial ju'-tice 
might in an equal dceice lie aci oiu|tli'-hed, 
the danger, whatcvei it mu} .miouiit to, seeiiis 
to have nothing to compiMi-ate it. 

SvmptoiiH of a tendency at lea't to admit 
in this ungual (led waj evidence in its own 
nature so '•u'^piciou- — so apt to I'c lall.icious, 
has been heie and theie lutiavid liv Kngli'h 
law . 

4 In iccaid to the admi'sioii of ti.mscii|>ts, 
the aheiiatKtiis of Lnglish law aic still iiioie 
leiiiaikahle. 

In the c.ise wlieie the oiiginul is not ah-o. 
lutelv unpiodin ihle, the (picstion ii'specting 
the admis-i<m of tiaii'Ciipts will l»e apt at lii't 
fo present it-t It as ot littfe oi no pia<tical 
iinfuiitance if the tiaiis(‘npt wilisei\e, let 
it he admitted —if not, let the oiieinal he 
produced Thus, in ellcct, the matter will 
stand, taking the woild at laiA* Hut in 
English pioceduie, the spmt of chic.ine has, 
on this p.irt of the giound, as' on so nianv 
others, contiivcd to lai-e.i cloud of tiividous 
distinctions, undei the inHueiice ot which the 
Intel e'sts of justice hav e in nunieious instances 
gone to wieck In that s}stein of pioceduie, 
so far as the u-e ot tiial hv juiv extends, 
whatever evidence is capable ot conttihuting 
to foiiii till* giound ot di cision, must he pic- 
sented, cvei} part ot it, within the compa-s 
of a given part ot a given day. At that peiiod 
a tiaiisciiptuial ducuinent being presented, if 
It be a case wheie a tianseri[)t is allowtd to 
bt leceived in place ot the oiiginal, will and 
good , it not, .ind the document is a necc&sar} 
one to the side ot the party by whom it was 
produced, the cause is lort for that time at 
least, 1 . 1 *. in respect of the action then de- 
pending: and whether the loss be repaitfble or 
no, depends upon a vaiiety of cii cumstaiices. 
If the transcript be [iresented on the defend- 
ant’s side, and essential to it — and if the case 
be of the nuuiher of those in which a tran- 
script, or that sort of transcript, happens to be 
found inadmissible, — w’oe to the man whose 


lot it happens to be to occupy the station of 
defendant ! If it be the pleasure of the judge 
to grant him a new trial, on condition of 
taking his chance for that expensive remedy, 
the omission may he repaiied — the original 
may he pioduced. But at the best, and even 
at that expense, the reparation of the omis- 
-loii — the saving his cause tiom perdition and 

miU'lice, and himself perhaps fioin nun 

depends not upon hmisclt , whereas, were his 
station in the cause that of the plaintiff, it 
would depend upon hmiscdf to sutler what is 
called a rmnsuit, and, at the price of a fresh 
action, to snhstitiitc the admissible ducinnent 
toi the madmissihlc one. 

On the giound ot tiaiisciiptural evidence, 
among* the in(*onvenK*m*es liy which suitors 
aie apt to he toi mL*iit(*d, those which consist 
m undue dc*<*isioii oi tailnic ot justice having 
the '•puiiousiiess oi ineoircctne&s of this spe- 
cit*s ot evident c loi then t.ause, constitute but 
a small pio|)oiiion ot the aggregate mass. It 
Is in the Inph* shape ot delay, vexation, and 
expense, that the principal pait ot the mis- 
duet displays itself. 

Tiaiist iipts aie made ot a mass of writing 
to any extent, wheie a glance of the origiiia. 
would he sulhcient . 

Ot a mass ot writing, of which but a smal- 
pHit Is relevant, ot at least necessaiy to the 
pin posy, the whole is traii'-ciibed without 
distinction • 

'1 laiisci ipts au* made by an official hand, 
at an i*xlia exiieiise — an expense sometimes 
t»>togetliei aihitiaiy, and most commonly 
(*\(*C'sive, as being at a monofudy, — vvheie 
tiaiisciipts mad(‘at aiioidinary expense might 
alfoid a lot ot evidence equally satisfactory to 
an iiupaithd oi ('and:tMmnd 

Oiieiiicds (lie fetched fiom unlimited dis- 
tamcs, m ollieial, oi oiliei afipiojtnate, and 
(*oiisi*qiu'ntly hich-paid custody, — when tran- 
seii|>ts m the way ot extract, oi even entire, 
mi;, lit he (duained and snlVicitiitly autbenti- 
cat(*(l at ail liitciioi piiee 

’1 he iiia-s ot ilelav , vexation, and expense, 
vvliieli has toi its cause any real /fund dls- 
hc*lit’t oi suspii*ion as to the genuineness or 
eon ectnt’S" ot a lot ot tiaiiscrqitnral evidence, 
Is peih.ips not a tenth, not a twentieth, not 
a hunch t dth [lait, ut that which has rna/a jfir/es, 
on the one pait or the other, for its cause. 
In the view of guarding against spuriousness 
and incorrectness, certain regulations are es- 
tablished. It, in any the most minute par- 
ticular, paity A is found departing from these 
regulations, party B takes advantage of the 
flaw. Each [larty, sure of being opposed by 
moially unjust, though legally just, objec- 
tions on the part of the other, heaps paper 
upon paper, expense upon expen-^e. A party, 
though secuie in liis own mind against ob- 
jection on the part of his adversary, will, for 
the sake of inflicting vexation on bun, pretend 
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^ vt^xstion from him ; or rather, 

trit&Oata(^ mu<&h as the necessity of any such 
^aet as If be apprehended it. Agents 
on both sides, and of all de- 
ofiBcial scribes of all descriptions, 
ap interest in increasing the load by 
t^dMOnS in themselves unnecessary ; all have 
(E^Pjtt^ficea for giving birth to such increase , 
^ have it more or less in their powei to give 
birth to it. Judges, hy whom such abuses 
lifaould be watched with a sleepless eye and 
Averted by an inexorable hand, contribute not 
so much to reduce the load as to increase it , 
by useless andgroundless punctilios, the result 
or some caprice of the imagination — of par- 
tial views, in which the contemplation of some 
ilUchosen means has eclipsed the prospect ot 
tho ultimate and proper end, the prevention 
>f the inconveniences so often mentioned. 

Parties, their agents, and the subaltern of- 
Icersof justice, each on his own pait aims 
it profitable injustice : judges second the en- 
leavours of all.* 

5. Few questions have been more agitated 
n English law than those which relate to the 
idmissibility of, and the effect to be given to, 
lii^i^rent ai tides of adscUittous evidence f 
Fhe subject occupies sixty closely printed 
iomiiial octavo, real quarto page*-, in Pliil- 
ipp8*s exposition ot the law of evidence Of 
1 subject thus extensive, more than a very 
jj^eneral view cannot be expected to be given 
m the present work • nor is it necessai y foi 
Dur purpose to go beyond the more prominent 
Jimtures. « 

One remarkable circumstance is, that the 
whole body of the rules of law relating to 
this subject are, with a very small number of 
exceptions, exclusionary. Either the d&eisiori 
given in a former cause is said not to be evi- 
dence i and then it is that decision winch is 
excluded ; or it is said to be conclusive evi- 
dence ; and then an exclusion is put upon the 
whole mass of evidence, howsoever consti- 
tuted, which might have been capable of being 
presented on the other side 

In saying this, enough has already been 
said to satisfy any one, who has assented to 
what was said in a former chapter concei ning 
adscititious evidence, that nearly the whole 
— 

• The papers from which the above remaiks 
,00 the aberrations of English law have been com- 
pilfdy were written by Mr. Bentham at different 
and_ left by him in a very incomplete and 
fdlgmimtltiaus state. It appears that he had in- 
limEed to give some account of what is done by 
j^gflsh law in regard to all the different kinds 
raidieshift evidence, .but never completed his 
The remainder of this chapter (with 
^eXti^^onof a fragment, which for disunc- 
%iciA*«Ly>f|0 has l^een printed within brackets,) is 
the of a partial attempt to till up the void 
which' had 'thtis been left in the body of tlie 

‘f See Copter II, this Book, § 3, supro, 
p. 127, 


of the established rules on this subject, ex- 
cept to the extent of the single and very li- 
mited case in which it was there seen that 
exclusion is propei, are bad. Accordingly, 
the lule that a judgment directly upon the 
point IS conclusive in any future cause be- 
tween the same parties, is a good rule — it 
is almost the only one that is 

Even this rule is cut into by one excep- 
tion . that veidict® in crimmil procedmgs are 
not only not conclusive, but aie not even ad- 
mtsiible evidence, iii civil cases { For this 
exception, ‘two leaaons are given, the one 
founded on a mcie teclmicality — the other on 
a view, though a narrow and partial one, of 
the justice of the case The first i«, that it 
is tes inter alios acta the paities m the civil 
cause cannot, it is said, have been also the 
parties in the previous criminal one, the plain- 
tiff in a criminal proceeding being the king 
It IS obvious, however, that the king’s being 
plaintiff IS in this case a mere fiction Al- 
though the pai ty in whose favoui the previous 
vet diet IS offered in evidence, was not called 
the plaintiff in the formei piocecding, there 
IS nothing wliatevei to hiiidei him from hav- 
ing been the prosecutor, who is substantially 
the plaintiff Now if he was the prosecutor, 
and his adveisaiy the defendant, it is evident 
that the cause is between the same parties; 
that it IS not, in reality, re.s inter alids acta i 
and that if it be treated as such, justice is 
saciificed, as it so often is, to a fiction of law. 

The other reason is, “ that the party in 
the civil suit, in nhose behalf the evidence is 
supposed to be offered, might have been a 
witness on the prosecution ” || This is true. 
He miijht have been a witness, and the pre- 
vious veiAct might have been obtained by 
his evidence But it mxqht be, that the con- 
trary was the case. Whether he was a wit- 
ness, or not, IS capable of being ascertained. 
If he was not a witness, why adhere to a rule 
which cannot have the shadow of a ground 
but upon the supposition that he was? But 
suppose even that he was a witness, and that 
the verdict which he now seeks to make use 
of, was obtained from the jury by means of 
his own testimony This will often be a very 
good reason foi disti ust ; but it never can be 
a sulhcient reason for exclusion. Under a 
system of law, indeed, which does not suffer 
a party to give evidence directly in his own 
behalf, it is consistent enough to prevent him 
from doing the same thing in a roundabout 
way A proposition, however, which will 
be maintained in the sequel of this work, is, 
that in no case ought the plaintiff to be ex- 
cluded from testifying in what lawyers indeed 
would call his own behalf, but which, by the 
aid of counter-interrogation, is really, if his 
cause 18 bad, much more jiis adversary’s be- 


J Phillipps (edit. 1824.) i. 817, et wq, 
11 Ibid. j. 319. . ^ 
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Imlf than his own. Should this opinion be 
found to re^t on Hufficient grounds, the reason 
ju^t referred to for not admitting the tniiner 
veuliet as evideiMT, will appeal tube, on tht 
contiai\, a strong lea^^on toi adinitling it. 

Thu? mudi iiiav sulln e, a>.totht» rule 
relating to tlii^ sulgi-ct in Kii'^lish hiw — a 
rule whieh lia^' been ^een to be as ua^'cmable, 
Ob the aboN e-nientioiied t*\et ption to it i^ 
uni ed^oinible We ^liall lind t(‘W' in^tanei-s, 
in tlie '‘ii<‘eM‘ding lnU^, of an appioaeh e\tn 
thii^ neai to the eontimj^s ot (*(»miiion '-en-c^ 

Foi , til "t, a )u<igiiient i'* not e\ Hiein e, e\ (Ul 
between tin* '•.mu* paitn*', “ ot .in\ in ittei 
which came enHiteiallv in cjnc'-lion, iioi ot 
any mifter iin*id(‘ntall\ eoLinizabh*, noi ot 
aiu matter to he inteiiid b\ aiLiiment iiom 
the indgnienl "* Jl\ tin* wouK tut tin/tutr, 
liwwei^ sometimes mean one fTifiTg, «'f)nie- 
tinu*'' anotliei heie, ho\\c\ei, rv't nthtn^sililt 
ill e\idence, is what is ineant^ •'! Irtit it ouL’ht 
not to he as to aii\ tact hat such 

as the jmignient, it eontoi ni.ihle to law, lie- 
ce^^anl} '•iippo^i'^^ t(»lia\e bet'ii jnoved, no 
more than we ha\i* --een iifa loimei (‘lii|)ter. 
that, liowe\er, he(‘an-j it oueht not to be 
made coin lii-i\ i*, il laiLlit not to l)i» admi''''i- 
ble, an inleieiiee wlneli none but a lawvei 
w’onhl e\ei think ot (hawing A common 
nian^ a(*lions a.e leceut'd e\ei\ (l<iv (ii- 
ciiin^tantijil e\i(leme ot the nioti\e 1») whndi 
he wa^ ar' uated wli\ not iho-e ot a jmlue-' 

The 4 e\t lule h, that a \i‘idn*t oi imig- 
ineiit on a toinni oe('«i'-ion, not eMilenei* 
agaiii'-t < 01 V oin* who v\a# a ''tiaiiL'cr to the 
foimcr pi(H.'t(dnig that i’^, who wa- not a 
part}, TUJi '•tood 111 an\ ''Ueh lelatnm to a 
pait\, il*- wijl irnluei* law\er-N to '>a\ that he 
w.is ^»/(///lo tile Nfidiet Tlie ft'a'cai wli} a 
jndiinient nndei tln'^<* cm iini''t.iin C'^ i-. not 
evidi in*( , 1 ^, that it i^ ;t s utft / nhn^^ ,i, tn Ihit 
we ha\e «eenali( ul\t tliat it'^ being /es ;;*// / 
(ilu^s tln»ngb a ^ntlieient ii'a^on lor le- 

ceiving it with sii..j,i( nm, i'^ no lea-on tor 
excluding it. 

The mole '^peei.il Uca^on, ])\ whieh, in the 
rase now' under c(»n'‘nlei.itn»ii, this geinial 
oin* is (’oiioboi.ited, 1*^, tli.it the pait} had 
no (.>['['<»! tnnitv t<» I’X.uiiine w itiU'^'^e^, or to 
di t(Mni him^elt, oi to appeal again-st the Jinlg- 
inent ' J Tlii-^ being uinh ni.ihle, it would b^* 
\er} im[*r()p(*i, no (hnibt, to take thejuag- 
mcnt for rn/zrA/w/v On thisgiound, what *s 
the di(*tate ot ims(jphistieate(l common sense ^ 
A verv ohMons one As the paity has not 
had an o[>portimit} to examine witnesses, to 
defend him-(*lf, or to appeal again-st t\}fi judg- 
ment, at d tormi‘r period, let him have an 
opportunit} of diang all these things now*: let 
him have leave to impeach the validity ot the 

• C. J. De (^rcy, in the Duchess ot Kingston’s 
case* apud Phillipps, i, 31)4 
t rule Chap, it, + Phillipps, i. 309. 
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grounds on w'hich the former judgment ww 
given, and to show, by comments on the evi- 
dence, or by adducing fresh evidence, that it 
was iin improper one ; but do not shutout 
pel haps the onlv evidence wliiich is now to 
lie had against him, ineielj because it would 
be unjii-'t, on the giound of that evidence, to 
(*nndeinn him without a hearing. In tin* na- 
tine of a jiidgm4‘nt is theie anything wlncn 
Il*mUM«^ a jni v h"-- capable of appreciating 
that kind ot evidence, than any other kind, 
at its just valiii* ' Hut It is useless to argue 
aeain-st one pa’ ticnlar case of the barbarous 
poln'v which exclude^ all evidence that seems 
in anv degiei* exposed to he untrustw'orthy. 

4 In* pi(H)tN winch will he hereafter [| adduced 
ot the ab-uiditv ot the piinciple, aie proofs of 
its ab'^uiditv in tin-, ea-e, as in ever} other. 

Anotlii ‘1 (‘ill mil-. luh’ 1 -, tliat, as a jiidg- 
iiK 111 i'' not eviilenee fujrunst a stranger, the 
('ontiaiv ludgment -hall not be evidence for 
him it the uile ilsrll is a curious one, the 
reason gU(‘n for it is still more so . — “ No- 
hod v can take henelit hv a veidiet, who had 
not I'l'i'u |»uju(hce«l l>\ it, had it gone con- 
11.11} ” .1 ni.iMin which one would Muppobe to 
h.ivt* lonnd it" w.iy tioiii the gamingtable to 
the heneh It a paif} he hcnefitm by one 
ihiow ot the dice, he will, it the rules of fair 
plu} lUO olweiNcd, he prejudiced by another: 
imt th.it the eon" 04 Uence should hold when 
.ipplied to justice, is not eqinill} clear. Thia 
iiile ot inntuuldy H destitute of even that 
seinldtulW fHi'.iiiuirm, which there is for the 
>iule eoneernnig j»s intei aliO'> acta. There 
I ]s u.t'on toi s,i\inir tliut a man ..hull not lose 

I 

j his I aiiso in consequence of the veidict given 
; ;n a foiniei pioeeuling to which he was not 
a pttit} , hut then* is>no reason whatever for 
s.iv nil,' th.it he '.li.dl not lose hi3eau«e in con- 
sequence of the veidiet in a proceeding to 
whieh lie ir«s a pait}, meiel} because his 
adveisary was not. It is light enough that 
a veidiet obtaiiud by A agaiint 13 should not 
h.u the el.iiiii ot a thud party C, but that it 
should not he evidence in favour of C against 
13, sfi-iiis the VI IV height of absurdity. The 
onlv fi.ignieiit ot a reason whieh we cun find 
I 111 the hooks, having the least pretension to 
I lation.ilitv, is this, — that C, the party who 
' ,<v es the verdiet in evidence, may have been 
I one ot the witnesses by means of whose tes- 
tiiiiunv it was obtained. The inconclusTve- 
iiess ot this reason w'e have already seen. 

The rule, that a judgment inter alios h 'not 
evidence, which, like all other rules of law, 
IS the perfection of reason, is in a variety of 
instances set aside by as many nominal excep- 
tions, but real violations, all of which are also 
the perfection of reason. To the praise of 
common sense, at least, they might justly lay 

II See Book IX. Exclusion; Part III, De-^ 
ceptton. 
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cUA flo more, in each instance, 
th«(n abrogate the exclusionary rule But if 
th^ fiAe m 'bad in one way, the exceptions, 
KS'Utflal, are bad in the contrary way. 

> One -of the exceptions relates to an order 
[!lf.xbthovaL executed, and either not appealed 
agidttst, OT, if appealed against, conhrmed by 
)tQ^er-sessions. This, as between third 
ttarilitest who were not parties to the order, 
Is admissible evidence, and therefore (such, is 
Jurisprudential logic) conclusive theolhcers, 
therefore, of a third parish, in which the pau- 
per may have obtained a settlement, have it 
in their powei, by met ely keeping the only 
witnesses who could prove the settlement 
nut Pf the way till after the next quartei- 
sessions, or at farthest foi three months, to 
rid their parish for ever of the incumbrance 
The reason of this is, “ that there may be 
some end to litigation,”* — a reason which 
is a g^eat favourite with lawyers, and veiy 
justly. Litigation — understand, in those who 
eannot pay for it — is a bad thing, let no such 
person presume to apply for justice One is 
tempted, however, to ask, whether justice be 
a thing worth having, or no? and if it be, at 
what time it is desirable that litigation should 
he at an end ? after justice is done, or before ? 
It would be ridiculous to ask for what reason 
it is of so much greater importance that liti- 
gation between parishes should have an end, 
than litigation between individuals, since a 
(luestion of this sort would imply (what can 
by no means be assumed) that reason had 
something to do with the matter. < 

' What is called a ludgment i« rent in the 
exchequer, is, as to all the world, admissible, 
and conclusive. The sentence of a com t of 
admiralty, is, in like fuanner, as agdins^t ail 
persons, admissible, and conclusive So I's 
even that of a foi rign court of ad mu alty The 
sentence of ecclesiastical com ts, in some par- 
ticular instances, — this, like the others, is ad- 
missible, and, like the others, conclusive. It 
is useless to swell the list. Equally useless 
would it be to enter into a detailed exposition 
of the badness of these seveial lules The 
reader by whom the spirit of the foregoing 
remarks has been imbibed, will make the ap- 
plication to all these cases foi himself 

Th^ law recognises no difference in effect, 
h^ween the decision of a court abioad, and 
that of a court at home. The sentence of 
any foreign court, of competent jurisdiction, 
(E<^ectiy* deciding a question, is conclusive, if 
tjha question arise incidentally between 
the same parties in this country : in all other 
di»0S It is inadmissible. The case of debt, 
id Wh^ it Is admissible, but not conclusive, 
ft ptri^Uy, Snd but partially, an exception , 
^is ease the foreign judgment is, 
as to Sonto joints, conclusive, f 


Fhillipps, i. 312. f Ibid. i. 330-334. 


To make no allowance for the didhrent 
chance which different courts afford for recti- 
tude of decision, would be consistent enough 
as between one couit and another in the same 
country ; in England, at least, the rules of 
the seveial courts, howsoever different among 
themselves, being each of them within its 
own sphere the peifectioii of reason, any such 
allowance as is here spoken of would be ob- 
viously absuid . that must be equally good 
every wheie, which is every w'here the best 
possible. Of forei^i judicatoiies, however, 
•taken in the lump, similar excellence has not, 
we may venture to affiim^ been ever piedi- 
cated by any English lawyer, nor is likely to 
be by any Englishman , foi Englishmen, how 
blind soever to the defects of their own ip- 
stitu'’ 3ns, have usually a keen enough per- 
cept! n ot the dements, W'hether of institu- 
tions or of anything else, if presented to them 
without the bounds of then own country. 
Were a consistent regaid paid to the dictates 
of justice, what could appear moie absurd 
than to give the effect of conclusive evidence 
to the decisions of couits in which nearly all 
the vices of English proceduie pie vail, un- 
accompanied by those cardinal secuiities 

publicity and cross-examination — which go 
so fai to make amends for all those vices, and 
which alone render English judicature en- 
duiable^ Yet the lule which, in so many 
cases, excludes those decisions altogether, 
errs nearly as much on the contiary side; for, 
the difficulty of bringing witnesses and other 
evidence fiom another country being gene- 
lally greater than that of bringing them from 
another and peihaps not a distant part of the 
same countiy, there is the greater probability 
that thedec.sion in question niav be the only 
evidence obtainable 

Aftej what has been observed concerning 
the admissibility of pnoi decisions in English 
law, little need be said on that of prioi de- 
positions Wheiever the decision itself is 
said to be res inter alios acta, the depositions 
on which it was grounded are so too , and 
are consequently excluded In other cases 
they ai e genei ally admissible though to this 
thei e are sonic exceptions Happily nobody 
ever thought of making them conclusive. 

[ X Among the causes which have coiitri- 
bated to heap vexation upon suitois on the 
ground of evidence, one has been the scram- 
ble for jurisdiction (i e, for fees) between the 
common -law courts, and the courts called • 
courts of equity. Such was the hostility, 
the cojnmon-law courts refused to give cre- 
dit to whatever was done under authority of 
their rivals. Depositions in equity were'not 
admissible evidence at common law. When 
the work of iniquity is wrought by judicia. 


± Here commences the fragment alluded tom 

p. 170. 



Ch. XII.] 

bands, there must always be a pretence ; but 
no pretence ha^ been too thin to '?erve the 
purpose. It consi'ts ahva\^ in some word 
or phrase : and anj one word that comes up- 
permost is 'sudicieiit. 

The pretence on this occasnm \va«, — a 
court of eqiiit) is not a court of lecoid A 
better one would have been, to have sjud, it 
IS not a tennis court The ooiistM]uence would 
liave been equally le{,itimate, and the detects 
of the coinmoii-law' courts, and the elfioiitciy 
of the conductors of th^ business, would not 
have been placed in so sti iking a point ot 
view. 

With much better reason ^'it reason had 
anything to do in the husiness) might the 
cqiiitj courts have refused tin* appluMtiou ot 
courts ot recoid to the common-1. iw couits 
In even cause, the evidence, <ind tli.il .ilone, 
IS the c-semv ot the cau'i , in it is cont.uncd 
whatever constitutes the indivhlual ch.iiactei 
of the cause, and distiiiuHiishcs it tiom all 
othoi causes of the s.iuic species to a cau-o, 
the evidence is what the keincl is to the nut 
In a court ofcquit i, this pnncip il pait ot the 
cause, thom,di not made up in the best m.iii- 
iior, is at any late put upon record, oi, in 
pl.un Enirlish, eoinmittcd to wnting, and pie- 
served In a coiut of law' this is never done. 
The evidenee, liki* the le.ivcs ot the .'sihvl. is 
committed to the winds What goes l»v the 
name ot the lecoid is a compound ot sense 
and nonsense, with evecs^ ot noiisciiM* the 
s(‘iise comjiost*d ot .i minute (juantitv ot u-e- 
fnl truth, di owned .nid i mdeied sc.iicc dis- 
tinguishable hv a dooil ot In s \\hich would 
be inoie mischievous it tlu'V weie less noto- 
rious 

111 the coint ot Exchequer, theVaiiie judge' 
constitute one d.iv a couit of c<piitv, aiiotlici 
dav a court ot law What it (he occasion foi 
the I election ot the evnhuice had presented 
itselt in this court ^ In the h.inds ot .m Eng- 
lish jndgi', the /Ms im uth'ndi is the swoidot , 
Alexindcr On the decl.iied giouiid ot nil- j 
quity, stopping ever) d i) their own luoeeed- I 
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ing3, why scruple to refuse credit to their 
own acts’] 

It is now, however, fully settled, that the 
answer of the defendant, as well as the de- 
positions of witnesses, in Chancery, are evi- 
dence in a court of law; and that a decree 
ot the court of Chuncerv may he given m 
evidence, on the same tooting, and under the 
«amc limitations, as the veidict of judgment 
of a court ot common law.”* 

'I'he excmplihcations which W'e undertook 
to give ot the detects ot English law in re- 
lation to makeshitr evidence, may here end. 
To what pill pose wcaiy the reader with the 
dull di»tail ot the cases in which casually- 
wiitten or ci jiaitc preappointed evidence are 
excluded, with the cquall) long, and equally 
dull, list of the cases in which, though exclu- 
sion would he jiist as reasonable (if it were 
leason.ihle at all,) admission, and not exclu- 
sion, IS thiMiile? To know that the esta- 
blished sj stems are everywhere radically 
wiong — vviong in the tinidamental principles 
upon vvhieli they lest, and vviong jiisst so far 
as tlnwe principles are consistently applied, — 
this, to the person who regaids the happiness 
ot mankind as vvoith pm suing, and good laws 
as essenti.d to happiness, is in a pre-eminent 
di'giee impoitaiit .iml interesting. But, for 
out* who, by a eompreheiisive survey of the 
gland features, has satisfied himself that the 
] s\'tem is I often to the core; tor such a per- 
son to know th.it It IS somewhat more toler- 
able 111 one part than in another part — that 
■{iiinciples which aie misclnevous in all their 
aiiplieatiojis, .iie a little moie or a little less 
mi'chii voiis 111 one applie.ition than in an- 
other — lhai, in this or that poition of the 
lieldot l.iw, vieioiis theories are consistently 
c.niied out, and vield their appropriate fruit 
in equally v leious piaetiee, while ni this or that 
odd eoinei they aie dipaited from, — would in 
geiieial he a soit of knowh'dge as destitute of 
nisti action, as it always is and necessaiily 
inu't he of amusement. 

• Phillipiis, i. 340. 
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BOOK VII. 

OF the authentication of evidence 


chapter I 

AUTHENTICATION, WHAT. CONNEXION OF 
Tlil 3 SUBJECT WITH THAT OP PUL AP- 
POINTED EVIDENCE. 

book having for its subject preappointed 
Evj 4 ence,*<^in bring] rig to vieM'the irs^-soi ad- 
derivable from that kind of evidence, 
eotisidered as applied to iiibtruincnts expicb- 
•iFe of Contracts, taken in the laigcst bensc, — 
prevention of spurious oi falsified instiuuients, 
».e. s^irious in the whole or in part, was stated 
as being of the number of those uses. 

The function then considered as belonging 
to the legislator was, so to order inattei s, that, 
in 80 fer as contracts have been entered into, 
genuine instruments expressive of them shall 
be in existence, and that spurious instruments, 
instruments expressive of discourses that were 
never uttered by the persons by whom they 
purport, or by some one are pretended to have 
been uttered, may not be m existence 

So to order matters, as that, when an in- 
strument 80 framed as above is genuine, it 
shidl be believed to be, and recognised as, 
genuine; and that, when an instrument pur- 
porting or appearing or pretended to be sd 
framed as above, is not genuine, but either 
apurious m toto or falsified, it shall be uudei - 
•tood that it is spunous or falsified , and, in 
case of falsification, what are the parts^iu it 
that are falsified ; is another of the legislator’s 
functions, which leinains to form the subject 
of this book. 

On that former occasion, room and demand | 
ivere seen to exist for something iii the w aj ■ 
o£ regulation — something, hov\' little soevei 
in comparison with that which has so com- 
monly been done. 

On this occasion, there is no demand for 
anything whatsoever to be done in the w'av 
of regulation : whatever is to be done consists 
wholly of instruction — instruction fiom the 
legislator, delivered for the information and 
ffuidance of the judge, 

CHAPTER II. 

ftpMfgCT- MATTERS OF AUTHENTICATION, 
.yr^AT. MODES OP AUTHENTICATION IN 
. fnk CASE OP REAL AND OF ORAL EVl- 

PSftcglt. 

TilRjsSv^^lilpecies or parcels ha^ve again and 
Egain hMn.jQbOtltioned, as comprising together 

ir. i; VoL VI. p. 608 . ) 


the whole possible matter of evidence — real^ 
oral, and written The same tei m, authentic 
cation, may becmplojed with reference to each 
of them- but the import of it, in the thiee 
evases, ilififers to a certain degree, according to 
the different uaturcs of the subject-matter to 
which It IS respectively applied 

1 . In the case of real evidence, to au- 
thenticate the evidence is to establish the 
identity of the body (whatevei it be) which is 
the source of the evidence, — the body, the 
appearances ot which constitute the evidence, 
— together wjUi the authenticity of those 
appearances to make it appear, to the satis- 
fy tion ot the judge, that the body exhibiting 
ceitaiii appeal ances at the tune of its being 
piodiiced in couit or subjected to the exami- 
nation of a scientific witness (acting on that 
0{‘c<ision in the character of a subordinate 
and deputed judge,) is the same body as that 
by 11 Inch the evidentiary appearances were 
exhibited in the first instance 2 That the 
appeal ances exhibited by it at the two points 
of time, and during the iiitei veiling interval, 
are the natural consequences ot the priiuipal 
tact, and have not been either fabricated, or 
matciially tiReied, ^eithei by design oi negli- 
gence 

In the case of real evidence, safe ciislodv 
will commonly besides have another object, 
viK. insuiing the existence and torthcoimng- 
ness of the object — preventing it fiom being 
destioycd oi lost lint this purpose belongs 
not to the incscnt head, but tp the head of 
secuiing *{16 foi theomingness of evidence. 

2 In the case of pctsonul o/eZ evidence, to 
authenticate the evidence is to establish the 
identity of the person who, in the cliaiacter 
ot a deposing witness, is subjected to oral 
examination, — who, in the (baiaeter of a de- 
posing witness, IS admitted to give his testi- 
mony in the presence of the judge to make 
It appear to the satisfaction of the judge, 1 . 
That he who speaks of himself as being such 
or such a pel son, is really that person; 2 . That 
the pel son who, at the time m question, m 
presence of the judge, speaks of himself as 
having been present on a certain past occa- 
sion, on which a person known by a certain 
name fvas actually pieseiit, is that same per- 
son; whether, on the occasion m hand, he 
calls himself, or is called, by the same, or by 
a different, name. 

3 . In the case of wrtffen evidence, to esta- 
blish the genuineness of the document is to 
make it appear, to the satisfaction of the judge. 
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that the document exhibited as containing the 
discourse expressed b) a certain person on a 
certain occasion, docs reiilh contain the dw- 
course of that bailie person, and ( whcie the 
occasion is mateiial ) that this dis(‘oiii'-<» did 
rcullv i^sue troin him on tluit ori*a-n»n 

t'orre-pondcnt to the ic-[iecti\i‘ initure ot 
the re'‘pe<*iive ''[)e< ics ot (‘\idiMice, will !*(» 
t}ii‘ several coiiis(*-, u*(juisite and proper to he 
taken t<»! e'^tabh'^fiinir tlun autlumlieits 

1 Tlie case ot /m/Z e\idenct* admits ol '.ite 
ousted) , an e\[)ed»ent thj^it apidie^^ not at all, 
or not with ('(pi.dl) and unittnml) iine\ct‘p- 
tionalde [)iopi let \ , in i*iiliei ot tlu* otliei i a-* 

Foi til'- purpose, a paitieulai --oil ot person 
Is not iinli etpient I) appointed h) hiw, in otui- 
teniplatioii ot liw pn -urned ti list w oi thiiir^^ 
with reteieiico to tin* piiipo-o He t«ike^ 
chaige ot the ai liele, ki t*[i- it in lii^ p(»-'*ev^n,n 
till the time ivane- tea it- launit pmdueed, m 
the chtiiaoter of evidence, hefoi\* the jiidct*, 
and it 1- paitlv bv the t.iet id In- havintr thin 
kept It in his I'li-todv, p.ntlv b\ the testimonv 
ho oi eon-i(ii*MMl as eivine', otn:s 

having beim so kej.t without ,in\ lall lejoii- 
alteMtion, that its aufheiit leit) i^s e-tabli-lu‘d 

li The e i->e ot jt* / sn//f// tu n! evidi n<*i‘, t li it 
is, ot a [lei'on ap[»eaniig lictoie tlie pidge to 
give his te-tiinonv, admits not ot anv ap[ao- 
piMte mode <»t <iulhenti( tilion Hi- 1 )i*inir tin* j 
same peisini «is he who i coinmoulv und< i tin* 
same name i is st.ited bv him as having been 
pie-ent on thi*oe<a-M)n iii <[iie-t n n - -la t*n 
pie-eiit in tin* (*liiiactei ol a pen ipH'iit vvit- 
nes- — Is incliideil (d i*nin - ' in tl-e ti -timonv 
lie give- 1 he tel ot his idenlitv it then* 
be .111) doubt about U- will, lil e .niv olhu 
martM <d tael, be to be pnnedoi dnj.ioved, 
as the ea-e i-, bv -u« b \ videini* oi anv kind 
or kinds a- tin* oia.mmi tiinii-ln*- 

It is not otten that in tin- <*a-t tin* dem iinl 
for autln'ntie.itioii will pii'-eut il-i*U A e i-e j 
the mo-t likrlv to eivi* i ne to dnnin-, is w In *11, , 
foi a pin po-t* innoeeiit oi ei luniial, the vv it m -s | 
ha-, on the two dillen*nt <»<*e.mon-, <a]lt*d 1 
liimselt, 01 sullen d liim-t It to be ealli d, bv 
different name- f 

[i. It in the e.i-e of av // ev idenei* that 
the bii-ii»e-s ot aiitlienrie.itinn admit- of the 
greatest diver-itv, and demands .1 [uopoitnm- 
ahle degiei* ot .ittiiition 

• Safe-custody i*" an expedient not uiicoim 
monly, and in certain cases not urmeci ssarilv , 
employed, on the peison ot an individuaK l<»r 
the purpose of securing the exhibiiion of his 
evidence. But in this case, as in that of real 
evidence, safe-custody for this purpose belong-i 
not to the head of authentication, hut to fliat ot 
securing the forthconiingncss of evidence. 

The case of the identification ot a party 
must not on this occasion be confounded with 
that of the identification of a witness. In the 
case of a defendant in a criminal cause, in whose 
presence another person in the character of a 
witnei^s comes forward to depose— to depose, 


The task will be found to be attended with 
verv corisidertiblediffcieiices, accoiding to the 
differences of which the nature ot the wiitten 
document in question is •-usce[)tihle differ- 

ence*- that have alie<idv been distinguiAied by 
I :ippr<q)riatc name*? 1 speak ot the different 
, modilicatioiis ot written evidence that have 
■ been kIh ad) m.iikedout, and sepaiatel) con- 
subned, undei the general heads ot Atep* 
pinnitil \i\\{\ Mulu 'sInU evidence All tbe-e 
will, 111 Iheir order, he now lor this new pur- 
pose hioMght agiiin to view' 

A di-tiiietion mlJ'^t here be observed, be- 
twot*n evidi'iieeot aullu*iitieity, and evidence 
! ot bill lit*-- Auilit*iiticitv iiiav be pioved by 
-iiinlitiide ot Ikiiid- ; it may be proved, pio- 
vi-ioniflv at lt**i-r, 1/ /t/zerf, with or without 
the otln‘1 i»»c*-mii[»t ion tt To the 

qm*-tion ol laiine--, none of these media of 
piool, It 1^ eviilerit, ran «ip[»lv. The document 
mav hive bi i n bruutrht into c*\i-teuce by any 
modiln ation ot tiaud 01 toice, tor any indi(*a- 
tiori that e.ni be alForded to the contrary from 
anv of tho-i* ^ourii‘s A bond 1*5 produced in 
(*vjdenci* — tin* oliligor mav have been in a 
-latt* ot in-arnfv 01 intoxreatioii when he exe- 
( ute<l It he riiti) have executed it with the 
fearol a [n**t<d or a dagg(*i la tore his eyes, or 
in a stall* ot ilh*eal imprisonment, to which 
he h.id bei'ii '^ubieiMtd toi the purpose. Of 
iioneot tlie-e modilications will the signature, 
or ilie I'u-tod) ot the in..tiument, or the tenor 
ol it, alfoid anv ^01 1 ot vvaniing. 

I 

(’ll AFTER III 

MoI>l "s (H AL I III \ 1 n \ I ION IV Tilt CASE OP 
VV Kl I 1 I N 1 VlDl NlE. 

§ I 'Topics (if inquiry. 

On the '-uhjrct (»t autlionticjxtion, as niiplied 
lowiitttii t*\ nlciici', two moiL* quc'-tions pre- 
'.fiit tlu'iiis.'lvi". tui (li'i'ii^sion I What, with 
icli ifiirc to tlu‘ main imkI of justice, is, in 
oicli (li'tint;in'«li.il)lt.* ra-i*, the best, the most 
1 1 u*'t w III lliv i‘\ nleiire in otliei words w’hat 
lx ilu‘ lu-'t, willi ii leience to xecunty against 
(Ici’f|ition ' ol xiiiipl} thus, what is, in each 
iiixtance, the ino't Irii'twoithy mode of au- 
tlu MtiiMtioii - 2 A\ hat inteiiur modes of 

aullieiilieatioii nia\, in the sc\eral different 

'•.t\ in atiirniation ut the act ot delinquency — a 
coniinoii ])reliuiirary address is. Look upon the 
piisom.r; the ]»erson now before )ou, in the 
character ot the detciulant, is he the same per- 
son ot whom you have been Speaking, or were 
about to sjieak, as the person wliom, on the oc- 
casion in question, you saw doing so and so? 
But in this case, the piece of evidence authenti- 
cated belongs not to the division of personal 
evidence, but to that of real evidence: the person 
whose identity is in question, is not the person 
of the deponent, but the person of him who is 
the subject-matter of the deposition — of the en- 
dence. 
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b,e ivdmittod in place of the most trust- 
wWmjr mode? 

» . I. ■ Whicb is the most trustworthy mode ’ 
imti^nticity, as above explained, of this 
or friece of evidence, is a particular spe- 
Ciess of factw Whatever sort of evidence is 
IHOiftt trustworthy with reference to facts in 
general — to facts taken without distinction, 
be so with reference to this. That 
sort of evidence is the most tnistwoithy, 
whieh will admit of being extracted in the 
most trustworthy mode of extraction What 
mode of extraction is most trustworthy, has. 
been shown at large in the books entitled 
♦* Stcurities” and “ Extraction ” oral exami- 
nation, accompanied with crQss-exarnination, 
and the other securities naturally and usually 
attendant on it. 

This being the most trust worthy, the most 
satisfactory, and (with reference to the main 
end of evidence, security against deception) 
the best and most eligible, two circumstances 
concur in preventing it from being employed 
on all occasions; 1. There are occasions on 
which it is not obtainable, such is the case 
where, at the time when the demand for the 
evidence arises, the witnesses from whose 
mouth it should have been extracted aie not 
forthcoming. 2. There are causes in which, 
though obtainable, the employment of. this 
most trustworthy species of evidence would 
not upon the whole be eligible • Why ? Be- 
cause, if obtianed in this most trustworthy 
mode, the collateral inconvenience which, in 
the shape of vexation, expense, and delj^y, 
would inevitably result from the extraction 
of it in this mode, would be more considei- 
able than theinconvenience consisting in what 
is lost in point of trustworthiness by the dif- 
ference between the most trustworthy mode, 
and the next most trustworthy that may be 
to be obtained free from that collateial in- 
convenience. 

As to unfortbcomingness in evidence, the 
modidcationsofit, and their respective causes, 
have already been exhibited to view. Modi- 
dcations, irremovable and removable* Causes 
of irremovable unfortbcomingness, death, and 
incurable insanity : Causes of removable un- 
fortbcomingness, — 1. Insanity or othei in- 
disposition not incuiable; 2 Expatriation, 
3, Latency (see Vol. VI. p. 419 ) 

§ 2. Modet of authentication in the case of 
private contractual evidence, 

I proceed to bring to view such modes or 
tourcea of authentication as present tbern- 
i^lvaa ijn rerard to the different species of 
evidence: beginning with private 
evidence. It is that which affords 
^ ^driety of modes. The order in 

I arrange them is that of superiority : 
meaninjd by superiority, preferability, on the 
ieore of trustworthiness ; — the most trust- 
worthy standing first upon the list. 


I. Authentication by direct evidence. 

1. Testimony given by the attesting wit- 
ness or witnesses. The greater the number 
of such witnesses, and the larger the propor- 
tion of them that appeal in the character of 
deposing witnesses, the more satisfactory, of 
course, will be the proof. As to the mode 
of taking the deposition — the mode of exa- 
mination, — nothing particular requires, on 
this occasion, to be said of it. On this occa- 
sion as on all othLrs, it will be less and less 
saticfactory, according as it varies from that 
which IS considered as the most satisfactory, 
the mode so often described * 

2 Testimony of non-af testing witnesses — 
representing themselves as having been per- 
cipient witnesses of the act of recognition. 
In that case, the perception taken by any such 
non-attesting .pel cipient witness may have 
been as complete as it naturally will have 
been in thcccase of an attesting witness; or 
it may be less and less complete, in a vaiiety 
of gradations A man may have seen and heard 
what was passing through a chink or key- 
hole , he may have heard without seeing , 
without seeing the act of recognition, he may 
have seen the instiumeiit in thefiist instance 
without the signature, and presently after 
with the signature , and so forth. In this 
way, the direct evidence may insensibly de- 
generate into cn cumstantial evidence. 

3. Testimony of the party oi paities — all 
of them, 01 any inferior proportion of the 
number Proof fiom this source, (supposing 
all apprehension ^f mendacity out of the ques- 
tion,) will on all other grounds be pieferable 
to that of extraneous witnesses, attesting or 
non-attesting The transaction was their 
own thej' aie the less exposed to the danger 
of having foigotten it The dispute relative 
to the transaction is their own ; they need 
the less grudge the trouble of coming foi ward 
to give then testimony in relation to it. But 
(especially in the case where the death or 
unfortbcomingness of one of the parties would 
leave mendacity on the other side without 
controiil) it is pai tly on account of the danger 
of meiidadty from such interested evidence, 
that recourse is had to the less suspected evi- 
dence of extraneous witnesses and to parties, 
as well as to extianeous witnesses, it may 
happen at any -time to die, or to be on any 
other account unfoi thcoming. 

If the testimony of attesting witnesses is 
produced, the testimony of non-attesting wit- 
nesses will naturally be considered as super- 
fluous. But if the authenticity be disputed, 
and "be rendered more or less doubtful by the 
evidence or arguments adduced by the adverse 
party, and at the same tune testimony of non- 
attesting witnesses happens to present itself ; 
It cannot, it is plain, on the ground of super- 
fluity, be excluded. 

* See Book IF. Securities, and Bi^ 111 
Ertraction, 
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If, upon the face of it, the in'^trument tication hy acquaintance: the latter may be 
appears to have been furnished with attesting termed authentication by scientific opiniat%. 
witnesses, non-attesting witnesses cannot lea- The persons called in to give their opinions 
sonably be temdercd, unle^^s come ^[)eciiil caii'-e on n point ot this sort, depose in the character 
^as heieinafter mentioned; be a'-'^^giu'd t<»r ot sncntfjir i/it/tc^scs. They will naturally 
the non-prodiiction of any attesrinc witnc'^'^. be [^ei'^oii'^ who, by otlice, profession, or pur- 
For, theatte*-.ting, tlie [)riMppoiiit<Mi witiiC'^se^, sun, bavelieeiiin tlie habit of regarding hand- 

being, ii|)on the fire ot the <i wiilingb witli a particiilai degree of attention, 

the chosen, and the onlv chosen witnes'^es, — | with u vii’w to their authenticily or iinau^ 
cannot thcrci(u*e but l>e rcg.ii(KMi as moie ' tlienlicitj, tlieir siiiiilitiide or disssiinilitude, 
trustw'ortb} tlian an\ witne''-c- tak( ii with- ! The handw i iting of the paity may (it is 

out choice, unle>^ ''Oim' tpeeuil reason la* a— ' evident) toiin a** propel a sulyect of authen- 

signed, to show h<»w it lia^jxuietl that tlii'* (U 4ic‘ation llitit ot an\ attesting witness. It 
that other witness, hiuiig .iKo pie-eiit, and , is --o 4‘\en in a iiioie diiect way. It is only 
being, by station in*lite, m ehaiactii, iiiou* , toi ilu* -ihi'(»l establishing the concurrence 
trust w'oith} than this or that atte-tiiig wit- J of the pait\, that tlie attestation and deposi- 
ness, w.i- n«)twiili-t.indpig not called upon to j Hon ot tin* witne-s aie called in. Suppose 
put him-'clt upon the I'-t 

II AutheiitKMtion 1>\ I’lnaiii'ataiiliiil e\i- 
dencc. 

4 The handwiitiULT pioviul b^ ^anihtuflt ol •-U'‘picioii whnh 'i|)ph i as alaite) to the 

nfhajids, a‘«-i‘iiiMl bv ihe to-tiiiuuu ot .i wit- ti*stiiiionv ot a pciiv, extiuwl \u){ to his sig- 
iiess, wh(M)n othei ()( c/i'-ioii'^ h i*' <»b-ei \ m 1 the n.itiiie tlu li'tnuonj to 1I14* piesiimed au- 
characters tiac<‘d h\ tlu* <|iie-noii, i theniicit\ ol flu‘ sieiialuii' ot the paity is not 

wdiile in the act ot wilting Ihi -uiupdoii 1 h]s4»wii ihfeii*-tcd tcsfiuionj, but the unin*- 
from similitude ot hand- c*-t,«MNlud 1)\ \iou , b*ic li<l tc-tiuionv (d an cxtiancous witness, 
of the act ot wiilinj I'U‘sum|.1 1011 t / n^u 1 7- The autheurn it \ (d the Ul^tI iimciit (the 

bcn/Uio/u^ ' wl'olc ♦ i\rM tot-i^tlu I , ) luti'iied fioin tlie con- 

5 Tlie haiidwMtirig pro\(d b\ ‘-miilitude , "ideialiou ot tlu poi -on 01* [)eisoiisiii W'hose 

of liaiuK, a--eit(Ml li\ a wiiM^--, who, with- po--e--i(»ii < r <*ii-todv it luis bi‘en, from the 
out luiviMg 4\ci SC4U1 tlu‘ p.iitv wiite, 1- appaimit tiiiuMd i»iieiiiation,’j' to the time 
sufricjeiitls ac<{uamtc'l with hi- li lud b\ coi- • m hind, 01 -uch pul ot the nitei \ ening in- 
lespomhncc i c 1 *\ haMiir reciiveil li<»iii | ti‘i\al thi ough w hich 1 he pu-scs>sion of it can 
him lelteJ^, pmpoitiiig iwluilui 1 »\ tluii j he tiaced Ihesuinption t ^ J 


tin* authiuiticitv ot tl.e p.iitv's signature siif* 
licienllv e-st i!di-ln d, that ol the w'itne=3*s sig- 
nal in i* i- not wuitli <*on-i(lei mg The causes 


sign.ituie 01 b) then coiiteid-' to be ol In- 
handwuutiiu.; 01 b\ b.iviiig -con otliei wii- 
tiiigs, wliicli, 1 >\ indutition- -iilbcientl\ pei- 
siiasixe, *ipp 4 .nid to lia\t* luen wiittcn with 
Ills hand Ih c-iinijit ion tiom -nn^itiidt* id 
liainU estahli-licd li} \iew'<d oiliei wilting'^ 
of the -aine hand. [»ie'.iiniptioii er Htijftis 
ohm vi^is 

0 The haiulwiiling pio\cd h\ -iiiiilitudo 
ot hands, U'l^eited bv <1 wuliu*-^, who, with- 
out any siudi pu-Mon- acunaint.uu’e with the 
handw i iting ot the ['-nlj a- .ilu»\c, pioiuuinrc'^ 
the hiuuhvi Iting in question to he the hand- 
WTiting ot the paitv, on a conipaiHoii made I 
of it with other specimen-* ut his handw 1 ilmg, 1 
now’’, tortile pm[H»se cd the <*i)mpaii-on, pio- 
duced to him for the lii>t time Pie'.uiii|duui 
from similitude ot hands estaldi^hed b\ coin- 
paiison pro jc fiatu, or moie briell}, [uesiimp- 
tion from companion of hamlb — piosumption 
er comparatione acripttn um^ or ca. brni^tu nunc 
visa. 

The two tormer modes maj be cliaiac- 
tenzedbj the common desciiption of autken- 

• In England, the jiroof of handwriting must 
be by witnesses, who have seen the proposed wri- 
ter write, or who have received letters from him, 
«nd acted upon them* 1 Phil. Ev. 465, et sea. 
Proof from sinularity of hands is not admitted. 
^Ed. 

VoL. VH. 


I -I- rndti hinglish law, it a deed is thirty years 
oh’, u IS s.iid to ])ro\e itself, and is admitted in 
c * uleme, u ithout an\ ]»n)<d of its execution. 2 
Tiini Kej). t71. Ibill, N. 255. And so of 
I !)onds <ipd .meunt letters wid receipts. 1 PhiL 
E\. 15n, 45d - Vd. 

I The evukntiar} fact is here the custody in 
which (/. c tile ptfsnus in whose custody^ the 
document in cjiicstion api)cars to have been kept* 

Pi 01)01 tioiied to the antiijuity of the instru- 
imnt, will he the probable number of the per- 
sons bj whom this situation, with reference to 
I the ilocmiKiit in question, has been successively 
‘ occu)»ied. The last of them (when he is not the 
only one) will ha\ e been the person by whom the 
instrument is tendered. 

litre, then, comes a demand for spontaneoua 
declaration on this subject on the part of such 
exhil)itaiit, and for liberty of counter-interroga- 
tion on the o]q)osite side of the suitor cause. 

Such dtcl ir.dion is itself direct evidence; and, 
m addition to it, a demand may by accident pre- 
sent Itself foi ulterior articles of direct evidence, 
to an indetimte number. But, the purpose of 
the evidence ejc cuModi i being to forUfy or wea- 
ken the e\idence ex tenore^ and the evidence ew 
ciibtodi / , as well as that ex tenore^ being both of 
them, with relation to the fact of the genuine- 
ness of the document, of the nature or circum- 
stantial evidence, — hence it is that all direct 
evidence, which has for its subject the history 
(as it were) of the document, the enumeration of 
the different hands into which, from the timeof 
its birth, it has successively passed, comes undar 
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Th« of the instrument (the 

V%l0le tcwether,) inferred from the 

^onil|^kn|tion of its tenor, or say contents. 
rremtof^ion esr tenore. 

- ^ ill'.'.Tho authenticity of the instrument (the 
HrlKllIa taken together,) exhibited by a subse- 
llUftlt indorsement ; an entry made upon the 
or other vacant part of the paper or 
Iwp^n^nt, in a hand purporting to be that 
M tome official person, and expressive of the 
likct of its having, in the chaiacter of an au- 
^^ntic instrument, been subjected to his in- 
,8pection in virtue of his office.* Presumption* 
ejt visu officiah. 

By this species of evidence, the question 
in regard to authenticity is rather shifted off, 
than solved. Supei induced upon the original 
instrument is another piece of writing, which, 
as being a writing, requires authentication, as 
well as the original instrument. An indorse- 
ment of this kind may be considered as a sup- 
plemental written attestation added to the 
instrument, at a subsequent point of time to 
that of the execution ot the instrument. 

The memorandum in question, was it really 
written by or by the order of the peison, by 
or by whose order it purports, upon the face 
of it, to have been wiitten ? It is only by cir- 
cumstantial evidence, that to this question an 
answer can with propriety (at least in case of 
dispute) be given. By direct evidence, yes, 
if he be alive and foitlicoming. but if he be, 
then, at an earlier or later stage of the in- 
quiry, not any such cii cumstantial evidence, 
but this direct evidence, will, for the purpose 
ip question, be the most satisfactory, and 
^erefore the most proper, and ultimately the 
only proper, evidence. 

In ancient times, ‘when, by various circum- 
stances connected with the immaturity of the 
human mind, forgeries were rendered much 
more easy and much more fiequent than at 
present, — an incident not unfrequently exem- 
plified is that of an official person visiting the 
written instruments deposited in this or that 
official receptacle, and (to serve as proof ot 
their genuineness) writing or causing to be 


the head of circumstantial evidence; for it is but 
rarely that, without the intervention of direct 
Evidence, circumstantial evidence finds its way 
into the presence of the judge. 

* In the case of Alexander Humphreys or 
Abucander, .tried before the Court of J usticiary 
Stf Scotland, in Apnl 1839, for forging docu- 
with a view to prove his right ot succes- 
' m to the honours ana estates of the earldom of 
liii^ff,--wone of the documents, which the jury 
" *1 m be forged (fimling it not proven that it 
by the accusei^) was a map of Ca- 
' iHhq corresponding documents, which bore 
“ ' from liewis XV., Fenelon Arch- 

{Skntbray, and Flecbier Bishop of 
089 ISrisd or Alexander Humphreys or 
AlexfO^, Edited by William Turnbull, 


written upon each, a memorandum to the 
effect here spoken of. 

Of the sort of apparent certificate or judg* 
ment here in question, the effect is, to dedare 
the opinion of somebody, that the instrument 
on which it IS marked was genuine — was not 
a forged one. If the principal, the substan* 
tive, document, be not incapable of having 
been taken for the subject or made the pro- 
duct of an act of forgery, neither is this sub- 
sidiary, this adjective, instrument. But for- 
asmuch as, to each of any number of forgeries 
(especiallyit so mafty different hands, purport- 
ing to have been written at so many different 
tunes, be taken for the objects of imitation,) 
a separate set of difficulties stand opposed; 
the consequence is, that to any such apparent 
certificate it can scarcely happen to be alto- 
gether destitute of probative force. Some 
probative and authenticative force a docu- 
ment of this sort will always have, whereby, 
to the amount of it, it will make an addition 
to the intrinsic self-probative force possessed 
by the principal instiument itself — the evi- 
dence or presumption ex tenore. 

As in the case of the original subject-mat- 
ter, so in the case of this adjunct, evidence 
ex tenore, with evidence ex custodid for the 
corroboration of it, will in general be the 
only evidence on the ground of which a judg- 
ment concerning the genuineness of it can be 
formed. 

To these it may now and then happen that 
the evidence ex collatione may be addable ; 
viz wheie, in the same repository, or in other 
accessible repositoiies, manusciipts which by 
their physical tenor appear to be of the same 
handwriting are to be found — manuscripts 
capable of being employed in the character of 
standmd scripts. 

In the three cases where the conclusion is 
founded on a supposed similitude of bands, the 
superiority in quality ascribed to the prior in 
order cannot with pi opriety be ascribed to it 
but under certain conditions and limitations, 

1 As between presumption ex visu scrip- 
Itonts, and presumption er smptis ohm cognu 
tis. If, of two witnesses, each has, within the 
same compass of time, seen an equal number 
(ten suppose) of scripts derived from the same 
hand, — of which two witnesses, one only had, 
in the instance of one or more of these scripts, 
been an eye-witness of the act of writing, — the 
evidence of him by whom that advantage bad 
been pqssessed, could not but, in a theoreti- 
cal point of view, be regarded as the better 
evidence. Why ? Because the mode of cog- 
nizance that fell exclusively to his lot, U, with 
reference to each such object of comparison, 
of the nature of direct evidence . the other is 
but presumptive, circumstantial evidence. In 
a practical view, however, the difi^rence can 
seldom be worth regarding ; especially if the 
way in which the cognizance was obtained 
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was that of epistolary correspondence. When, custody is most apt to be called in, is that 
firom an individual more or less known to me whore the deed to be authenticated comes 
in person 01 by reputation, I receive a letter, under the notion of an ancient deed. Anti- 
t)earing his signature — that is, when I receive ' quiiy, in this respect, not being designative of 
\ letter with a signature purporting to be that any particular length of time, to the exclusion 
a person known to me as abo\e, — on what of all otheis, — to give precision to our con- 
Nipposition can such a letter h<i\e emanated ceptumon the subject, it will be necessary to 
From any other hand tlun his/ On no othei particularize some determinate length of time, 
than that of forgei} a crime not to be pre- beiond which f reckoning from the day of the 
Slimed, or so much as «.U'peet(‘d, without exhibition ot the deed in eiidence) it shail 

jpecial ground, in anj single instance much lie deemed an ancient one, say, therefore, 

less, in a munhei ot uneoimeeted iiixtanee^ thiitj }ear-« Ot the lapse of such a length 
Suppose, oil the otlii’i fiand, the wntings ‘ot time, a natuial and fiequeiit consequence 
3 f the same h.uid >-ei‘u h\ one witnes-, m ten w. that all means of authentication by parti- 
iistances, without liisseeiiigtlicaetotwiiting cular acquaintance shall, to a person in the 
n any of those iiistanec*, whilt, hj the otluT | situation of the party having occasion to au* 
witness, the act <»t wilting was ‘seen in one tlienticate the deed,’he unattainahle. Here, 
nstanee onl\, he not lia\ ing seen an\ othei then, lamies in the [iresuniption from custody, 
writings of tlie same hand 111 this eas,., the lieu* is a (hvd sitmed, having, for the name 
•vidence of him who had ne\er ■^eeu the act ot one ot the jiflitie'-, the name of one of my 
•>f W’liting, would -.iiielv be legsfided as the triaiidl itln is. I mvself never saw him, con- 
Tiost sntisfaetoi V ot the two. j socpimllv, never 'aw him wiite. I can think 

So likewise in the thud as compart'd | of no piison now living, who, to iny know- 
with the tw'o former ones the ease ot st o «- ' h di'c, e\t*r saw' mj grandfather, or had any 
'ijic evidence, as comp.iied with autheiitiea- | etuiespojidenet' witli him. But upon the death 
ion under tavtiui ot oppoitunities deiived j ot mv father, on takimr a suivey of his effects, 
Tom aciiuaintaiu'c It, 111 lespeet to tjnalili- j I lound in a box this annuigst other deeds, 
nation tor forming a i nrlit judgment, aii\ ad- j The piesumption tr ttmoc is the medium 
/aiitage be alFoided hv tippoi tunities deiived j untJii tliat lemains to he resorted 

Tom'aequaintanee, it can tmlv he In lea-tm , to when all otlieis aie unattainable; it is a 
)f the eompuatneU gieatei numlu i ot op- ' pioot, .iiid the oiilj pxoot, that can never be 
lortumtie' The numhei ot oppoitunities ot | wanting '1 he piesumption cj custudiii in- 
;hi 8 soit (leinahle tiom [leisomil at quaint- j eludis it, and, implieith at least, is grounded 
ince nia) have been eoii'i<leiahle in un\ de- j on it. When I eoneluile the giaiitcr of that 
jree, and, upon a gi'iieial \ie>\ ot the suhjeet, dei^l to have been mj graiidtatlier, it is not 
will naturally appear indefinite The niim- | men-lv heeaii'C it was once in the custody of 
>er ot data of this kind put into th*' hands m\ eiandlatlier, hut because, fioin the tenor 
ascientifie witness on tlie occa-ion 111 qiu's- ot jl. it is a deed in vvliK'h mj grandfather, in 
aon, or on any one occasion, tor anyone pai- hi' turn*, could not hut lAve had an interest, 
acular purpose, will 'i hloiii he eoiisidei.ilile. But, though the piesumption ci cMsPa/nJ can- 
iiid w'lll always he detmite But — suppose not piesi-jit itself unaecumpaiiied by the pre* 
:he opportunities ot ohsei vatioii equal m I'veiy sumption ci ttnotv, yet the latter may without 
'espect, as between the witness speaking tiom the foimer , nud it is for this leasuii that the 
jarticularucquamtaiice.aiidtliewitnessspcak- two souicos ot authentication are stated as 
ng from general ami ap[iio|»nato science — sep.irate By accident, it might have hap- 
he superiority naturally belonging to the ; peiied to the deed to have been found 111 a re* 

ceptaele not w'lthm my custody . by accident. 
It miuht have been found in a public road or 
stieet, into which it might have fallen by the 
uceidcnt.il disiuption of a package in a vehicle 
to vvliieh It had been consigned; by accident. 
It might have been found in a chandler’s shop, 
into which It had found its way by negligence, 
amidst a bundle of waste papers. 

By this single presumption, unassisted even 
by the presumption ex custodid^ deeds and 
other scripts are, in various cases, considered 
as sufficiently authenticated, under the ac- 
tually established system of jurisprudence. 
They arc so, for example, in English Juris- 
prudence. A deed which is considered as suf- 
ficiently authenticated by the presumption ex 
tenore, is, in the language of that law, said 
to prove itself. Such is the phrase, in the Ian- 


atter, by reason of the «.u[)fiior intensity of 
ittention, and the superioiity of appiopnate 
ntelligence iiatuially lesultmg from it, will 
Oe sufficient iii genei.il to hestovv upon the 
value of his opinion a decided supfiioiitv 
The witness speaking fioni acquaintance has 
Tor example') received fioni the individual 
whose hand is in question, ten letters, and no 
more: and that, suppose, in the compass of 
two years. Let these sanu* letteis he put all 
it once into the hands ot a scientific witness, 
together with the writing to he judged offthe 
id vantage affiorded him by his science must 
he inconsiderable indeed, if it does not render 
his opinion on the subject of more value than 
that of the unscientific witness, judging from 
particular acquaintance. 

The case in which the presumption from 
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(me of tliose classee of men whose 
fe never so exulting as when 
W(6y iii^npiplli» or seem to triumph, over rea- 
1^. 'l^O^htavO i^aid, the authenticity of a deed 
m presumed in certain cases from the 
tenor i>t it. would have been to have stated, 
nopa only the decision itself, but the coiisi- 
4li^on on which its claim to be regaided as 
'^.proper one depends. In the expression, in 
n^rtain cases a deed proves itself^ a deeiMon 
4t^ ^the same effect is expressed , but, in the 
of the reason, it gives a pauulox — an 
a^urdity, if not in reality, in appearance—* 
h Sort of appropriate and pi ofessional figure 
of speech, of the same stamp with those by 
which, ill so many other instances, these pro- 
fessional men seek to hide their meaning fiom 
the view of other men, and on which they 
love to found their claim to the piaise of su- 
periority in science. 


^ 8. Modes of authenticatiori in the case of 
written official and casually written evi- 
> dence. 

The principal points of consideration being 
thus stated under the head of pi ivate con- 
tractual evidence , — being that which affords 
them in the greatest variety, the two le- 
maining classes of written evidence — oflicial 
evidence and casually written evidence, will 
give us hut little trouble 

I. Written official evidence If, in the case 
of private contractual evidence, — evidence is. 
suing from an interested and thence siispec ted 
source, authentication ex tenore appears, sa- 
tisfactory, much more may it in the case of 
official evidence — evidence fioin a source, ge- 
nerally speaking, untainted by interest, and 
therefore unsuspected. In the case oj puvate 
contractual evidence, the circumstance of cus- 
tody, though material in itself, and, for the 
sake of one or other of the pai ties, nece^-sary 
perhaps to be hiought to view, contains in 
it matter of suspicion as well ns confidence 
The deed, according to my statement, has, 
from the time of the date of it, been cithei 
in my own custody, or in that of some pro- 
genitor or predecessor of mine, and this cus- 
tody I allege as an indication serving to show 
the person appearing upon the face of the 
deed as a party to it, to have been really so 
"Good ; supposing my statement in this be- 
half to he true; but supposing the deed fa- 
or fraudulently altered by my hand, 
hot its having been in my custody be a 
'imljl more necessary consequence? If, instead 
^haying been in a custody thus open to sus- 
it had been in the joint custody of a 
itj^jOf official pqr^ons not capable of deriving 
advantage from any such forgery, the pre- 
cust^id could not but be much 
tuapicion, much more satishictory 
eottclllidve, Hence, as already intimated, 
one of thh fn^ advantages and uses of offi- 


cial custody for the purposes of official evi- 
dence.* 

2. Casually urritten evidence. The same 
modes of authentication which apply to the 
two just-mentioned modifications of written, 
evidence, apply m general to this. Two ex- 
ceptions alone, and those altogether obvious, 
present themselves Attesting witnesses are 
out of the case the characteristic property 
of preappointed evidence, and therefore of 
piivate contractual evidence, if exhibited ac- 
cording to preappointed forms, being to ex- 
hibit this source ‘ot authentication, that of 
casually written evidence, not to exhibit it.f 

Pei sons casually present may happen to 
have been percipient witnesses of the act of 
writing, in the case of the unsolemn docu- 
ment, as in the case of the solemn one ; but 
writing in geneial is not a social work. Epis- 
tolatory writing affects solitude, and so does 
the act of htcrary composition, as well as the 
act of making memorandums foi self-icgarding 
and domestic use. This is more particularly 
and obviously the case with regaid to that 
l.arge division of casually wiitfen evidence, 
which is most apt to be exliibited in causes 
of a penal nature, and consists of documents 
obtained through the indiscretion or negli- 
gence of the water, and produced against him 
in the charactei of confessonal evidencfe. 

Oial examination of the alleged writer of 
the sciipt, is evidently, in a geneial point of 
view, the most eligible mode of authentica- 
tion. It IS plainly so in the relation of a 
means to the niain end — the discovery of 
the ti uth. Supposing the wnting to be mine, 
there can he no one of whom it can be so 
certain that he knows whose wilting it is, as 
myself— u that one percipient witness, who, m 
the iiatuie of things, cannot fail to have been 
a pcicipient witness of the act. Other wit- 
nesses to it there may have been, or not been, 
as the case may he. 

This fiisfc clioice remains at the same time 
susceptible of exceptions , partly on the gi ound 
of practicability, partly on the ground of eli- 
gibility 

1 The wiitcr himself may be unamenable 
to the commands of justice . either for ever, 
as in case of death, or incui able insanity ; or 
for a time, certain or uncertain, as in case of 
expatriation, latency, sickness 

2 The wiiter may, m respect of the feet 
in question, he bent against the declaration 
t)f the truth. This fact may either have been 
already ascertained by experience, or may only 


% See Book IV. Preappointed. 
i* Unless, to a wnting unofficial, and not bear- 
ing relation to any purpose which contractual or 
other legal writings, usually drawn up in legal 
form, have in view, the author or authors, having 
authentication in view, should call in the as- 
SHttance of soiqe other individual or individuals,, 
in the character of attesting witnesses. 
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be presumed, or deemed presumable: pre- 
sumable, either on general ground'^, ti om his 
station in the cause; as when he is deteiidant 
in a cause of a highly penal nature, and the 
instrument (supposing it genuine) ih a docu- 
ment capable of s>erving as conclusive evidence 
of his delinquency : or on partiruhir giounds , 
as, for example, bis moral character, — parti- 
cularly in respect of \eracit\, the (juality par- 
ticularly in «iuc''tion in tin** instance. 

iJ. In lespect ot delay, \e\ation, or ex- 
pense, the choice ot the \jnter hnn-elt for 
the authenticating witne-s may he attended 
with a degree ot ine<ui\enienee, such ei- 
ther in the whole oi in part, may he a\oided l 
by resulting to some othei witness 

CHAPTER IV 

MODES or 1)1 \rim N m \iioN iN^iiii < \-.i ' 

Ol Wiaill N I \11)LN< L. I 

I 

In the (juestion relatne to authenticity, the , 
affirmative pi opo'i til >11 is, asalicady oliseiied, 
except in lu-ie and ihcie an ext i.ioidin.iiy in- ■ 
stance, the true one The athi matue is, theie- ] 
fore, ftndei that exceiition, t)ie propo-.ition 
that comes to he juoved llic iulmIiic, not, j 
except in the (.xti.ioidinaiy in-taiice- jii't \ 
spoken ot Put, since iustance-> ot tin- de- | 
scription, how extiaoidiiiaiy "oevei, aie un- , 
happily found to exist, heme an opei.ilion | 
opposite to aulhcntii alinii cumi'-. s<ini( time', 
to be peitoimi'd ('oiic'pumli'nt, in eoud 
measure, to the li «1 of mndi- ot antlientic.u 
tion, will c»insei|ueiilly he tlu li't ol modes 
of deiPifhi nfti (tltiin In the m iin, tlicy will 
consist ot the neealion, oi the ic\iise, ot 
the modes «»t authentication hut wfth some 
variations and additions, tlie tem-i of tlu.m 
will show 

Modes of dcauthcntic.itioii ouici's tiom 

which a pei'iia'iou thai tlic dm uiiu nt in 
question is spuiious oi i.il-ilu d, may he oli- 
tiiineii 

I. Direct ideiice — 

1. Testimony i di'.alln iiiatn c i of atte-tinyr 
witnesses. I < ot pel soils nicnliom.(l in the 
instrument a- .iltcsinm wiIiks,,.^ 

2. Testimony ^disathim.ilne lot iiun-<ittesl- 
ing witnesses , i <• ol prisons not mentioiu’d 
in the instiumeiit as attisting witnesses. 

3. Testimony (disal1nnmti\«‘ ) of the party 

against whom the document is produced, and 
who denies his Inning authenticated it, de- 
nies the handwriting to be his , oi, it signed 
as it by him, denies the signatuie to be his 
signature. • 

4. Teotiiiiony (disaffirmative and confes- 
sorial) of the paity by whom it is pi od need 
(viz. the party iii the cause.) and who, on 
being cross-examined or otherwise, coulcsses, 
either that be himself bore no part in the 
document in question, or that the other sup- 


posed party to the transaction (wllether a 
party to the suit or no) bore really no part 
in it , in a word, that in one way or other it 
is 6puriou<t , or that, if there are certain por- 
tions of it in which they respectively bore a 
part, there are others in which they respec- 
tively did not hear any part : that is, that, 
in lespect of a certain portion or portions of 
it. It has liei'ii falsified, 

.5. Heal -ay e\ ideiice . testimony of any 
pel son whatever (attesting witness, non-at- 
tesfiiig witness, or paity,) declaring himself 
fo have lieaid (oii the pait of un attesting 
witiies-, a iioii-attestirig witness, or a paity, 
by Ol 111 whose tav oui the document is pro- 
ihiced ) adiscouisn aiiiouiituig to an assertion 
ol its being spill mils, Ol Iniviiig been falsified.* 

II. (’iicuinstautial evideiiec — 

1 Dissiniilitude ol hands, deposed to ex 

1 isii sc/ /yit/.i/i/s 

'2 Ditto, I I sertpfis oittn ci>iinitis. 

2 Dit to, < / siiiphi nuiit i iso , the docu- 
ment 111 qiic-tioii being now inspected by 
some sneiititic cve, .iiid, on being eoufronted 
with ofhei sciipt- mdiihitably from the same 
pen, piouounccd dis-iuiilar. 

4 Ditto, fiom the .ippearaiice of its being 
a ti igiud hand 

Pic-umption ( r cwsfn(//d the party pro- 
diieiug It. OI a pci son thiongh whose hands it 
has [lus'cd, h'Miig the pci son who in case of 
-m ccss would he a eainci by having fahiicuted 
Ol lal-ilicd It, Ol piociiied it fo he tabiicated 
OI lal-ilied, to the cllcct suspected, 

I’lesiimptioii ( / ti'Him . minks of spii- 
iion-iK's OI tal-ili' atioii iippar^nt on the face 
ot It 

Iiidicatioiis of -pniioU'iicss oi falsification, 
tipp.iieuNon the l.ice of a*wiitfcii discourse, 
m.iy he pusiiitcd iitlni by t lie physical en- 
title- ol wlin h the -ijii- au* composed, or by 
I the eoiisidciat loll ol the di-eoui-e signified. 

I I Imlicatioiis allot (led l»y the papei , piueh- 
imnt, Ol otJiii snh-ti.iluin, <>ii which the 
< .iloniiuir iiiattci i- laid — 

1 I’.ijici, il ot a dill' known to he poste- 
I iioi to flu- (kite appal cut on the f<u*e of the 
in-tiniiii nt. a c.ntani pioot ot spuiiousness. 

2. Tapci, — il in any pait the suiface ex- 

* Iliarsav ividcnoe of this description (the 
-ujqiostd extMjiulKial cvidciite ot the supposed 
pireipitut witness, being -iqipo-cd to have been 
delivered tiioitis cauixi ) has actually been ail- 
iinttid, and, as it should seem, crcdiled, in En- 
glish law. “■ In ejectment,” says Hawkins, 
“ when a will was produced on the part of the 
plamtifl, subscribeti by three witnesses, two of 
whom were dead, and the third witness on her 
cros.s-exaniinatioii swore, that while she was at- 
tending one of the deceased witnesses in his last 
illness, and about three weeks before his death, 
he pulled the will in (lue^tlon from his bosom, 
and acknowledged ana declared to her that the 
said will was forged byhinisi.lt; this was held 
good evidence.” — Ilatrktm^ flU, \Vtde supret, 
p. I5f». Notel j 
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llibit ft wad conii»rative thinness, 

Ihi^ ftS WO^Id t>8 produced by an erasure 
fi, e/ ^ MOffttching of an edged or pointed 


ilO'ilftiro been written upon (as, for example, 
.l»Hhe middle of a line of writing,) a stain 
/ftjpj^re, such as might have been produced 
!qf ft solvent,, applied for the purpose of dis- 
itolving the ink or other colouring matter of 
, Which the characters are composed, — another 
ftftUse for suspecting falsification. * 

N. Indications Nos. 2 and 3, apply 
ftHke to parchment, vellum, or any other sub- 
BJtratom consisting of skin. 

4. ' Ink. If the colour of the ink, being 
uniform throughout, appear of a colour fresher 
than what (as supposed) it would have been 
if written at the time of the date, this fresh- 
ness may be thought to aflbrd some suspicion 
of spuriousness. Very little reliance, how- 
ever, can safely be placed upon this circum- 
stance. In respect of quality of colour, in- 
tensity of colour, and glossiness, the diffe- 
rence may be as great between two inks made 
at the same time, as between two inks made 
at different times. 

5. Ink. If the appearance of the ink be 
different in different parts of the same wi iting, 
such difference may afford a ground for sus- 
pecting falsification. In this case, the reason 
may be considerably stionger than in the last 
preceding one. If, to an ink employed in 
the first instance, there succeeds another' sort 
of ink, which .continues to be employed to 
the end, scarce any cause of suspicion can be 
afforded by this change r the natural inter- 
pretation is, that the penman, not being sa- 
tisfied with the ink, or perhaps with the [)en 
that he found in one inkstand, betook him- 
self to another ink, oi to another pen that he 
found in another jnhstand. The only case in 
v^ich any consideiable cause of suspicion 
can be deduced from this soutce, is that in 
which the different kind of ink appears in 
spots and patches, having ink of the first ap- 
pearance on each side of it.* In this case. 


cause lor suspecting laisin- 

_if. !ti ftTiv nnrt 




• In a little work, called “ The Theory of 
Presumptive Proof ; or, an Inquiry into the Na- 
mre of Circumstantial Evidence, including an 
Examination of the Evidence on the Trial of 
Captain DcxieUan, London, 1815," the follow- 
itw curious case is stated. — Ed, 

' " John Hawkais and George Simpson were 
icted for robbing the mail, on the 16th of 
1722 . Hawkins, in his defence, set up an 
rf,- to prove which, he called one William 
iftr* who deposed, that Hawkins came to his 
Sunday the Idth of April, and lay there 
^ and did not go out until the next 

iy^l^ihg.v B^g asked by the Court, * By what 
you remember that it was the 15th » of 

a tEhft rc^b<^y was committed about two 
the r^fiung of Uie 16th. 


two other indications will be to be iodked 
out for : 1. Marks of a discoloration or st«nv 


Apnl ? He replied, ‘ By a very good token 
for he owed me a sum of money for horse-hirev 
and on Tuesday, the 10th of April, he called 
upon me and paid me in full, and I gave him a 
receipt; and I very well remember, that he lay 
at my house the Sunday night following.* The 
receipt was now produced. ‘ Apnl the lOth,, 
1722 . Received or Mr. John Hawkins, the sunv 
of one pound ten shillings, in full of all accounts, 
per me William Fuller.* Upon inspecting the 
receipt, the Court asked Fuller who wrote it; he 
replied, ‘ Hawkins wrote the body of it, and { 
signed It.’ Comt — ‘ Did you see him write it?* 
Fuller—'- Yes.’ Comt—'- And how long was it 
after he wrote it, before you signed?’ Fuller— 
‘ I signed It immediately, without going from 
the table.’ Court — ‘ How many standishes do 
you keep in the house ® ’ Fuller — ‘ Standishes ? * 
Court— Aye, standishes ; it is a plain question.* 
Fuller — ‘ My Lord, but one ; and that is enough 
for the little writing we have to do.’ Court — 
‘ Then you signed the receipt with the same 
ink that Hawkins wrote the body of it with?* 
Fuller — ‘ For certain.* Court — ‘ Officer, hand 
the receipt to tlie jury. Gentlemen, you will 
see tliat tne body of the note is written with one 
kind of ink, and the name at the bottom with 
another very different ; and yet this witness has 
sworn, that they were both written with the same 
ink, and one immediately after the other. You 
will judge what credit is to be given to his evi- 
dence ! ’ 

“ Thus the authenticity of the receipt, and the 
credit of the witness, were overthrown by the sa- 
gacity of the Court ! But while the judge, Lord 
Chief Baron ]Montague, was summing up the 
evidence, he was interrupted by the following 
occurrence: the person who reports the trial was 
then taking notes of the proceedings; his ink, 
as it happened, was very bad, being thick at the 
bottom, ^^nd tnin and watensh at the top, so 
that, accordingly as he dipped the pen, the wri- 
ting appeared very pale or pretty black. This 
circumstance being remarked by some gentlemen 
present, they handed the book to the jury : the 
judge perceiving them very attentively inspect- 
ing it, called to them — ‘ Gentlemen, what are 
you doing ^ What book is that?’ They told 
nim, that it was the writer’s book, and that they 
were observing how the same ink appeared pale 
in one place, and black in another. The judge 
then told them—’ You ought not, Gentlemen, 
to take notice of anything but what is produced 
in evidence;’ and, turning to the writer, de- 
manded— ‘ What he meant by showing that 
book to the jury And being informed by the 
writer, that it was taken from nim, be inquired 
’ who took It, and who handed it to the jury ?’ 
But this the writer could not say, as the gentle- 
men near him were all strangers to him, and he 
had not taken any particular notice of the person 
who took his book. 

That a jury ought not to take notice of any- 
thing but wHat IB produced m evidence, has been 
said to be law; but, on the contrary, it has been 
held, and surely very properly, that a juryman 
may find from bis own Tknowlwge ; indeed, wl^t 
evidence can convince a person that that is which 
he knows not to be.? 

Hawkins and Simpson were convicted and 
executed : indeed, the evidence against them Waft 



Ch. v.3 

or of roughness and thinness, according to the 
nature of the chemical or mechanical means 
employed for the obliteration of the pre- 
existing characters; 2. The probable import 
and importance of the words obliterated, as 
deducible from the context. 

II. Indication'^ of spuiiou'^nebs or tal&ifica- 
tion afforded by the nature of the dibcour^^c 
signified : — 

1. In the script in question, mention (di- 
rect, or in the waj ot allusion moie or less 
oblique) made of tacts of later date , i c. ot 
facts that did not come into exi'-tenee Imt at 
a time poateiior to the date expressed on the 
face of the iiistruniLUit Facts, mz things, 
persons, oi events; oi situations oi otln*i aj)- 
pearances of things oi pei'-oiis * 

2. In the -ciipt in que-^tion, \\oids<ii com- 

biiiations of N\oids, oi modes ot spelling, 
known not to have been in use hut at «i time 
posteiioi to the date • 

3 In the sciipt m question, nnuition maile 
of pretended facts, ot the non-c\isteiic<‘ ot 
which the iiidu niual in question is, tu»in otlici 
souices, kno\Mi to liavi* been convcioii^ sup- 
posed fai't'', loi 4‘\ampb‘, incon^i'-tcnt with 
other facts, ot the existiuici* ot wliicli lu‘ is 
known to liave bi»en consciuu'- In a detul 
(tor example) lecital <»t a ttu l, tlic lal-itv ot 
wdnch could not but b i\ i* b( en kno\N n to him 
at the time. lioin tln^ <*iicum^tance, it is 
evident, no indication ot '^piniou-*nc^s oi t.il- 
sificatioii can la* deduci'd, anv tmtlici than as 
the ah'^eiice ot mendacii \ on the pait ot the 
sufiposed aiitlioi is assumed 

4. Ill the^ciipt m ((iie^tioii it bi*nie a con- 
tra(*t(\i/ eitlitu ,m ni'^t i iimenr ot coiiv evaiu'e 
or ail iiistiumeiit ot I'lieneoiiu nt, j i ngage- I 

’ I 

ments oi convey. uices ineomp.itible *v uh pii«>i ' 
convevanee'' ma<Ie, or eiigageiiuuits eiiuued ; 
into, bv tlie nidividu.il in <pie-tion, or km>\vii j 
by him to liave been i<“-pe<*tivelv iiitub^ oi , 
enteied into by those invvbost* plaee, in that j 
lesptM't, he stands Fn)m tlii'^ eneunist mee, | 
no mdieatioii <d ‘-pui loii'-iu*'-- oi laUilnMliuii 
can liedeilured, any tin tliei tb.iii .is the know- 
ledge on bis pait ot tin* <li-p(»-irion of law iii 
this behalf, .and the «il)-enee <»t inquobitv on 
his [)fUt in till*- le-pt'it, aie a'^-iimed 

5 In tin* seiipt m <|ne^ti<Mi, unliealions ot 
a ehaiaetei mamte'-tly ‘•nj)eMor oi iiihiioi to 
that of the individual in question, in re-.peet 
of learning, intelligence, v eraeitv , orany otliei 
branch of inorahly, as estabhbhed b\ other 

very strong ; hut, had the tate of Hawkins de- 
pended u}»on llie single testmionv of Fuller, he 
woukU but for this occurrence, have fallen a 
sacrifice to the acuteness of the wdi8 ap- 

}>ears to have been much displeased at the acci- 
dental conUiUition of his remarks on tlie receipt, 
although it w.is an accident in favour of life; 
and, had it not been a case where other evidence 
was so strong against the accused, it must have 
been looked upon as the special interixisition of 
Providence.*’ 

• See JQoolFl. Chap. III. 

.. • ♦ 
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writings, discourses, or actions of his, suffi- 
ciently ascertained. This indication is in a 
manner confined to scripts belonging to the 
head of casually wTitteii evidence, such as 
letteis, memorandums, and literary composi- 
tions , in contiadistinction to such as belong 
to tlie respective heads ut private contractual 
evidence and (*{fiiial eiidenre, 

r> In thesciipt in question, opinions, alTec- 
tums, oi ta-^tes, manifestly opjHisitc to those 
of tlie individual in questnm, according to 
information satisfactorily deduced from other 
'sources This again is in a manner confined 
to ca'-ually vviitten evidence, as above. 

7 In the scrq)t in question, the style, phra- 
'-eolugy, or mode of ‘^ptdliiig, manitestly dis- 
Mimlai to tln»'-e ut tlie iiidiv idual m question, 
ascert.iined tiom otliei sources. The idea at- 
taidu'd to the v\ Old s////c being as yet extremely 
vague, the indicatnui grounded on it wnll be 
piopoi tionably vaeue AnoThei iiidi(*ation that 
appln*> pimcii)ally t<» vviitten evidence of the 
casual kind, a^ above 

H In the sciipt in cpicstion, the stylo or 
phid'^eology maintt*^tly dissimilar to that in 
U'.e in tlie r»///ce in (piestion. This, upon the 
fa^'e of It, applies excluMvelv U) olliiual evi- 
dence. 


CHAP TFR V. 

Disiivc iio\ in jvvirN ruov isional and df- 

IlNinvi \ri Ml N liexi ION. RUIl-S FOR 
Nil I H.isi \ioii \M) iiir jrix.ii, eoN- 
% UMNO nil \1- I IILN'I le M TON or VVHIT- 
1 l N 1 vn>l M 1 . 

Si ( M being the po^'^lble modes of autheiiti- 
eal ion, t— next eoim s the ^iqiiiry, vvbieh mode 
on eaeli oe(*a-'ion ought to be reqiiiied r' 

Foi till'. pui[)ose, a distinetion must be 
taken, in the iiist liibl.inee, between provu- 
sional .lutbriitKMtion, and definitive. 

Hv piovi^ional, I m(*an that evidence which 
may lie ieei*ived as sulbeient tivi the authen- 
tiCtilion ot the evideiiee in (jiiestion, piovided 
that no siispii'ioii (»t Its untheiiticity is ex- 
pre-^ed on tin* otliei side. Hv definitive, I 
mean lli.it vvliieli, it satisbietory in itself, shall 
be deLiiicd siillicieiit proof of the autheii- 
tieity of tlie iii-li umeiit, notwithstanding all 
piotestatioiib and coniebtalions on the other 
sale 

Foi the purpose ot piovisional authen- 
tieation (that is, in all oitlinary case*^,) that 
mode of authentieation will be the most eli- 
gible, which in each inatanee can be emplo>ed 
wdth least vexation, expeii'^e, anddelaj. But, 
«.hould the authenticity of the document be 
disputed on the other side — in a word, should 
it be accused of forgery, — in subh case the 
subordinate consideration referring to these 
cullateial inconveniences must give way to 
the superior consideration referring to the 
duect justice of the caoc always supposed. 
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tM, of forgery ittay not be 

'witnide through mere wanton- 
mi|idk,|em in the express view of giving 
those collateral inconveniences ; and 
t^j^^H^rdlngl^, in the case of mala fides or 
the burden of the inconvenience 
IWiy'rest ultimately on the head of the party 
1(0. Wliose misconduct it owed its biith.^ 

' If the mode of authentication which is not 
ll9#0dful but in case of cmitestation, be rcgu- 
employed where there is no contesta- 
1il^U.trhere no doubt of the authenticity of 
the document is really entertained, and if,' 
between the modes of authentication ncces- 
IWfy in the two cases, there be upon an ave- 
rage any considerable difference in respect of 
vacation, expense, or delay; the aggiegate 
mischief unnecessarily produced in those three 
slopes must be prodigious indeed Among 
the writings of all sorts which come to be 
exhibited in a com t of judicatme in the cha- 
racter of evidence, if there be one out of a 
thousand in respect to which any such sus- 
fdcion is really entertained, the pioportion 
would prove much larger than I should ex- 
pect to find it. Upon this supposition, in 
nine hundred and ninety-nine instances out 
of every thousand, this mass of inconvenience 
will be created without necessity or use, if, 
in pursuit of a phantastic idea of regulauty, 
the employment of the definitive mode of au- 
thentication be insisted on, to the exclusion 
of the provisional mode the most convenient, 
K «. least vexatious, expensive, and dilatoiy 1 
mode, which might so unexceptionably hhvc 
supplied Its place This oppressive plan of 
authentication we shall find established in 
JSnglish jurisprudence 

In the adjustment! of the modes of authen- 
tication to be established iii regard to wiitten 
evidence, the leading points oi cndsreqmie 
t0 be kept in view on the one hand, satis- 
fisetion in respect of trustworthiness, on the 
other band, avoidance of delay, vexation, and 

expense the three insepaiable modifications 

of collateral inconvenience 

Of these two ends, this first-mentioned 
beingthe main and principal end, basin gene- 
ral l^en pursued with a degree of pi eference, 
which would have been very proper, but that 
ibe sacrifices that have been made to it, at 
tbe expense of the triple collateral end, have 
been inordinate, and much beyond anything 
which good economy in this respect would he 
fhund to authorize. 

The supposition upon which judges and 
l^l^iators have proceeded, in the fixation of 
j^e .tnodee of authentication which they have 
^^iiciibedt has been that of a univeisal and 
eMitant ^spdlrition on the part of all suitors 
forgery : or, if that supposition has 
^tp,,pvarjr instance been actually enter- 
taini^, |t the only one on which the modes 
prescribe^d arb capable of being justified — the 
only one by which the price paid, in the shape 
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of delay, vexation, and expense, for the sup- 
posed advantage in the shape of satis&etion 
in respect of trustworthiness, would not be 
recognised to be excessive and oppressive. If 
among a thousand cases in which the le{^ 
effect of a piece of written evidence is in dis- 
pute, there be not so much as one in which 
the authenticity of it is a matter of real doubt 
on the part of the suitor against whom it is 

produced, it is only in the one case where 

it IS matter of real doubt, that the price paid 
lor authentication in the shape of delay, 
vexation, and expense, or all together, need 
he so considerable as to he worth counting. 
Under the existing system, there is scarce 
a cause in which it is not considerable, and 
in many a cause it would be found to be se- 
riously oppressive. 

Thus It happens, that for one gram of mis- 
chief produced, or that would or could be 
produced, by fiaud iii the shape oi forgery ^ a 
thousand, ten thousand, aie produced by fraud 
in the shape of chicane ot chicane, produced 
partly by the enmity of suitors, partly by the 
rapacity of then agents, abetted by that of 
the subordinate officers of justice: both pas- 
sions protected and encouraged and engen- 
dered by prejudice and indifference on the 
pait of judges and legislators. Familiarized 
wth the spectacle of continual misery, ge- 
nerated according to lule and custom, and 
therefore on their parts without blame, — the 
reduction of the mischief to its miniinum, the 
reduction of it so inucli as within any narrower 
bounds, never presents itself to them as worth 
regarding Like so many other processes 
which go on as it were of Iheniselveb, accord- 
ing to pre-established and never-considered 
rules, tho authentication of evidence is con- 
sidered as a soit of mechanical operation, the 
pathological effects of which have no claim 
upon them for so much as a thought Whence 
all this composuie? For the observance of 
the established lules, the man m office is le- 
sponsible for the propriety of these rules — 
foi their subservience to the ends of justice, 
he is not responsible 

To attempt in this place to combat the 
tiiple-hcaded monster by any pioposed regu- 
lations of detail, would he to touch upon tbe 
topic of procedure a general observation or 
two may serve to indicate the comse. Au- 
thentication in the ultimate, and what may 
he styled the adverse, mode, ought, instead of 
being the routine of practice, to be the der- 
nier rcsortj the extraordinary recourse. The 
process of authentication sbouTd be carried 
on, fcot at the time of trial, hut between party 
and party, at a preliminary meeting, either in 
the presence of tlie judge, or before some in- 
ferior minister of justice, whose time can best 
he spared;* 

• In the following Book, the necessity of such 
a preliminary meeting, for innumerable other 
purposes as well as ting, will he’ipiv shown. 
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u The party who has a document to produce, 
produces it in the first instance to the adverse 
party, who either admits the authenticity of 
it, or declares hi^ intention to contest it. If 
he admits it, he marks it as admitted. It he 
chooses to contest it, he has a right to do so, 
but he uses it at his peril — at the peril ot 
simple costs in case of simple tementj , at the 
peril of extia costs in ca^e of main fuh s. 'riie 
end in view i<?, in ever) instance, to ".ive the 
suitors from the del.u , vexation, and expense, 
of adverse authentJcaiion, in so fat a-, these 
several inconveniences ait* avoid.ihle. Tlie 
means to be eni[>lo\ed in (he [.loseeution of 
that end, is tlie l.ikultr such anangeinents as 
shall make it the indispnt.ihle intei (.si of e\ ei \ 
individual concei ned, each in then several j 
stations Cpartics, airents ot paities, ollieerst»f 
justice ot all ehi>".e'-,) to abstain tioin 
birth to these se\eial ineon\enienees, an) 
further than as the) aie neee^saij^ 

The MitUiil peiialt) inllit tetl on this oe- 
casion b) irniposition ot eo-ts with the abov'e 
\iews, should not depend on tie* ultimate i 
decision of the ( atise, hut should be nilbeted ] 
pro unaijuihjiti mr. In* each act ot autheiili- | 
cation uiineeessaiil) peitoiined Olheiwise, 
to the eninit) ot a suitoi who w.is peisuaded 
ot his hav’iiii the hiw on his sub*, tlu' pio- 
posod leined) would ajipl) no elu ek The 
principle would ii’iiiain uni[>plied, uiile's, to 
each paitieulai «ict ot \e\a(ion, its own p.u- 
ticular peiialti stood opj os^ul 

On tlie subieet ot the 'U[iposed pio|ioition 
bet w ecu tin* niitnbei ol ( he ensp s m \\ hi eh 'iis. 
picioii ot 'pui loUsn('s■^ has /mf exislciiee, ami 
that ot tho't* 111 whuh it /e/s exi'tem e, one 
observation tiu-ie is, which. t<»e\ei) peistju to 
whom the piaetiee ot te( hiiieal pio^eduie is 
familial, will he .ilmosr sme to picseiit itsclt 
“ umbel ol eases,” s,i \ ^ t }ie obp < toi , “in 


It being the policy of the existing state of 
things (toi the sake of giving every practi- 
cable increase to the number of causes, and ' 
to the profit extractible from each) to give 
eveiy possible increase to the number ot maid 
fide defences and demands, as well as to the 
number of the npirations performed, and to 
the nunihcr and length ot the instrnmenti 
1‘xlnbitcd, on the oceasion of each such suit, 
hona and ninl> fide such taken together — 
and, to that end. to afford to wilful falsehood 
1 and iiismcerit), in every imaginable shape, 
tfvei) practicable tacilitv and encouragement, 
— lal'eliood and iiisim eiity in the parties li- 
turant have accoidinglv been ex(.mpted, with 
little exception, tioni the check ot counter- 
intei rogation in ever) shape, and without any 
exception, from the cheek of counter-inteno- 
gation in the ?//•/ rect shape. 

lint, in the state ot things here in question, 
whatsoever, on this oi on an) other subject, 
wen* said li\ a jiaitiion (*itlier side ot the suit 
or cause, wipiild he s.ud undei the intiuence 
ot vvhatsoev ei siviiiitics toi eolIectlle^s and 
completeness aie oi would he applied to the 
e.isc ot an /■///.//(( /u/s nit/U'-'f under the iii- 
Ibieiiee ot ru a run (‘oiiiitei-iiitei logution at 
nil) late tinder t]i(*(*heek ot an oath, if, not- 
witlistaiidimr the objections hi ought forward 
111 this woik against that ceiemoiiy, it were 
tliouirlit lit to he letamed, it not, under the 
ilicik ol a solemn and dihbeiate avciment. 

A paitv ((>//// sA/a/ would no mote have it 
in hi- p(»v\i*i to le.ip an) advantage from a 
n.tk^ d averment, diclaiative ot a holiet oil 
111- pait in f/iyiiffnmanre ot Us genuineness, 
j Ol ot a siispieuni ot its spuiioiisiiess, than the 
[ pailv t ilnfntimf could do, fiom a n d^ed aver- 
I meiit, d((lai.i(ive ot a billet on bis pait in 
I (i/l'i ihiiiii I ot Its iri'iimiieiiess. Kadi w’Oiild 
I .ilike l»e liable (o be Cidled Upon (and under 


W'hieh no sii picioii ot spiii uni-iit -s i , « ntei - i t b< s.iiuc «ccui itics for sineei U v as in the case 
tamed, nine bimdied .iml nmilv-nuM*, be it ol anv evli.meoiis witnc'si to si,ite, in the 


so iuimb(.i ol easi s m wliieli su-picion ot i most evplu ir iiMnnei , the in oiimls ot the pei- 
that bolt Is re.illv eiiteitami d, one, and no , -iia-ion pioti'-scd bv bun lo t»i (iiteitauied. 


nioie, bi* tills likewi-e, toi .utrumeiit - s.dce ' '1 o i.i-Ii, a- will as to mal( fidr ((Uitesta- 

at least, admitted I'ut, m .iddition to the 1 Inm, vaiioiis an* the otbei elieehs that might 
one case in which anv -iieli suspicion is le.dlv * be. .'iid, it tin* ends ot jii-liee vveie the ob- 
enteitained, wliat is tlieie to pievent the ' leel-, iiatuiall) would be, ajiidied If, for 
bringing toiwaid a jntltm't of su-pieioii, in example, b) llie piodnetion of a source of 
an indefinite multitude ot otbei iiislanees ■’ ev ideiiee, the iieedtnhiess ot wliicli (after the 
and in paitienlai 'toi example i in evei) m- mutual expl.iiiations in question) appeared 
stance in which the p.iitv who is m the vvtong inme oi le.s doiibttnl to the .judge, delay and 
(suppose the deleiidaiit i has moi e to gain than expense to a certain amount would mamtestly 
*o lose h) the di’lay, or, on either side ot the he iieeessuuted, — not only would eventual 
tause, eiiteitaiiis a hope ot ioreing Ills injured compensation lor the damage by such delay 
adversaiy out ol the field ot litigation h) the be s(.*cuied, as well as the expense attendant 
pressure ot the expense.” * on the pi odiiction of the evidence in question 

The answer is: The state of things on cast ot course upon the party h) whom the 
which the above question grounds itself, is production ot it was thus insisted on ; — hut 
the existing state ot things under the reign of if, by the exhibition of this evidence, a de- 
technical proccduie. But, in respect of the maud for counter-etidcnce to be exhibited by 
matter in question, the state of things here the adverse party were piodueed, the expense 
supposed is exactly opposite. of such counter-evidence might provisionally 
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Ift first ifistattce, upon the 
l^y -ghtti inking : rather than that by such 
^efUsJI jdbuMld be in his power to oppress 
adyersaryf by exhausting his means of 
UiiilltdbAqg Ifis post in the field of litigation 
^hiaineMis of pursuing, in the chaiacter of 
plllbtiff, bis own claim, or repelling, in the 
i^biuraeter of defendant, that of the party on 
the other side. 

; In some cases, for the purpose of provi- 
limial authentication, instead of the executed, 
i(» rather say recognised, instrument, a tran- 
$ffript, or an archetypal draught,* may be env 

' Several cases may be mentioned, in which, 
supposing less delay, vexation, and ex{>ense, 
to be necessary to the adequate authentica- 
tion of this succedaneous script, than to that 
of the proper instrument, the substitution 
may be employed with advantage. 

Note that, for the purpose of discussion, 
on the ground of the contents, subject to 
eventual correction, the succedaneous script 
ftiay serve exactly as well as the proper in- 
strument. 

If, in so far as, under the contract in ques- 
tion, the dispute turns upon the point of law, 
the question of law is decided against the ex- 
hibitant (plaintiff or defendant,) — the delay, 
vexation, and expense, of which the exhibi- 
tion of the proper instrument would be pro- 
ductive, may, if worth saving, be thus saved. 

Supposing that there is no question of law, 
or, if there be, that the question is decided 
in favour of the exhibjtant • in either qase, 
allowance of his claim follows of course, upon 
the supposition of the conformity of the suc- 
eedaneous script thus exhibited to the pioper 
instrument, of whi(^h the genuineness as well 
as the existence is thus, provisionally at least, 
supposed. Supposing the exhibitant to be 
tho plaintiff : in this case, upon the authoiity 
of this succedaneous script, even possession 
might be delivered to him, if adequate secu- 
rity be given by him for eventual restitution 
adtnteprum; t.e. for putting the advcisary 
in a plight in every respect as good as if the 
possession had not been changed *)* 


* Archetypal,— .L e. the corrected and settled 
draught from which the instrument itself was 
fitansenbed, and which served as an archetype, 
or oriamal to it. The appellation rough draught 
woula not have servea; since nothing hinders 
but that this original, to which no signatures 
hfve been attached, may have been no less fair 
^an the instrument which (being transcribed 
It) became the subject of the act of recog- 
ffiflon. and in consequence received the signa- 
ls 

■ Itt Itctual practice (Peake, p. 64,) where the 
"" authentic instrument has, according to 
(but quaere, what and whose evi- 
lost (but quaere, whether known 
after search, simply not 
) ft made of the supposed con- 

tents, from mere memory, has been received in. 


Of the actual execution, and thence of the 
genuineness, of the proper instrument (so 
likewise of the correctness and completeness 
of the succedaneous script ;) even in case of 
contestation or doubt, — for saving of delay, 
vexation, and expense, evidence less con- 
clusively probative than for the purpose of a 
definitive decision might be necessary, might, 
for the purpose of a provisional decision, be 
received on either side 

Even if contested, a script which is au- 
thenticated ah intrd (i. e. which, on the face 
of it, presents the signature of the apparent 
author, affixed to it for the evident purpose 
of authentication) need' not be authenticated 
ah extrcL m the first instance Why ’ Because, 
unless it be supposed to be tainted with for. 
gery, its authenticity cannot appear dubious. 
But delinquency ought not in any case to be 
presumed without special ground , much less 
delinquency of so high a cast 

Inability to effect tbe authentication of a 
sciipt on or before a ceitain day, need not — 
ought not, to be rendered so much as a cause 
of delay, much less of ultimate miscairiage. 
Tbe decision — a decision in all other lespects 
ultimate — might be made provisional, depen- 
dent upon the subsequent authentication of the 
instrument on or before a day to be named, 
nor need even that nomination be so inexor- 
ably peremptory, as to allow accident, much 
less fraud, to triumph over justice. 

Note that, in all these cases, the advantage 


stead of it “ To how prodigious an amount, in 
this real case, is tbe danger of abuse and mis- 
chievous misdecibion greater than in the above 
supposed and proposed case * Supposing the fact 
of such depention out of doubt, on this suppo- 
sition, all check to intentional and mendacious 
misrepresentation of the supposed contents of the 
instrument, has perished along with it: and as to 
Unintentional misrepresentation, who does not 
see how slight the security against it is in this 
real case — now strong, and all but complete, in 
the supposed case ? Unless the witness or wit- 
nesses by whom (in speaking of the succedaneous 
script as genuine) the proper instrument is spo- 
ken of not only as being genuine but as being m 
existence, say thereby what is not true, — there 
the scripts remain, both of them, capable of be- 
ing confronted at any time, until one of them is 
lost or destroyed. 

“ In the fifth edition of Peake’s Compendium, 
p. 96 , the passage relating to the subject runs 
thus.— Erf. 

“-But of private deeds, or other instruments, 
the production of the original, if in existence, 
and in the power of the party using it, is always 
required: till which done, no evidence what- 
eve* of the contents can be received; but where 
the original has been destroyed or los( by acci- 
dent, — as where an original award was lost in a 
mail which was robbed ; or, being in the hands 
of the adverse party, notice has been given him 
to produce it,— then an examined copy, or even 
parol evidence of the contents, being the best 
evidence in the power of the party, is received.’* 
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and propriety of giving admission (provisional 
admission and eifect) to such succedaneous 
evidence, depends upon the relative qiMntity 
of the inconvenience saved by it, in the «hape 
of delay, vexation, and expense But let it 
not be forgotten that to this quantity there 
are no limits, other than tho^e of the oaith’s 
circumference * 

Note, moreover, that, so fai a=% concein'- 
written evidence (including tlie tact ot its 
genuineness^ and the nature ot its nnittuts^) 
the savings capable of henig iiiade in case ot 
contestation, Wi)uld, the whole mass ut them 
put together, he ine<yiM(lerahle, in eoinpariMm 
wiTh that which, in the ea'-e ot llie '^ll|,>[»osed 
proper ^(Ti[»t, upon a call made hv the [Mrtj 
exhihitant, would have pl;u‘t‘, l)j lea^cm ot 
admi^'-ioii without eontestation, ah(»\e 

To thc-e '-aving^ in the '^llape ot del.iv, 
vexation, and e\[a*n'‘(*, niav he added a suvine 
that, in the act ount ot an lioiient man, will 
not he leuMiiled a*^ lit to la* net:h‘eted — a 
saving in the aitiele ot impiohitv . impiohitv 
on the part ot tlu* paitit*^ and then prote-»- 
bional advis'd impiohitv on the pait ot the 
judges, iirqirohit} on the pait ot the lustits 


* Ahmit toTtv vi‘ars ago, in a statute relative 
to East India atValr^ ( Jh ( ui). Ill ( . aj** ' t 
Peake, tifl,) ]>ro\ision was made, that,- in tlu 
case of written evidem t of a certain dcstrip- 
tion, writtin iind altc'-tcd in tlie East Iiulits^. 
for the authentication ot anv ''luh artule of lm- 
dence in t iieat Britain, ])roof ot the liaudwuting 
of the persons w hosL signature appeared on the 
face ot the instriuiicnt, should suiiice: and this 
too tor dt liniiive autheiituation, and witliouta 
thought ot anviindof eventual coiitiniialMm by 
ulterior and better evidence: and so, tue / c/s./, 
in tlie case win re an instrument e^euited in 
<Frcat Britain requires to he aiitlieiitie ited in the 
liast Indies.^ 

To tins same jiuri^O'^e, a discovery t^iat ])erlia]»s 
wnll one ot tluse davs he made, is. th it, htside'' 
tlie E ist Indie'N, the smtaie ot the earth nulmlLS 
other countries, more oi kss distant from (treat 
Britain; and, in the louist ot a ctiiturv oi so, 
at the presi nt rate ot the jirogieNs ot legislation, 
the benefit ot this piovisioii iii ly hi expicted to 
be extended to several <»t tlio'^e other touiUnes 
But tor each such coiiiitrv ti siqiarate at t will be 
retjiured; and, to warriint the motion for leave to 
bring in the hill, proof will he*re'<iuire*d («)rat least 


^ This is referred to by KM) Peake, .nil edit , 
and in p flO allu'^ion is made to the Ei (ico. 1 11. 
c. (511, sect 40, which waspas'‘ed to enalile the 
Court of King's Bemh, in all cases of indict- 
ment or intormation for mivdemeanour or of- 
fences committed in India, to aw'ard writs ot 
mandamus requiring certain judges in India to 
hold a court tor the examination of witnwses, 
and to transmit the depositions to England. — 
These depositions are declared to be as goinl and 
competent evidence, as if the witnesses nad been 
present, and sw’orn and examined viva voce. The 
44th section makes a similar provision in civil 
actions or suits, in aqy court of law or equity, 
^or which cause arises in India. — Ed. 


let^ 

morum^ improbity on the part of the keep» 
of the rojal conscience. 

In the ordinary intercourse of life, a man 
to wdiom it has happened to deny his own 
handwriting, is pointed at as a man of lost 
character ; and to 8U(*h a degree lost, that, 
to a person to w’hom the like loss is not a 
matter ot indiirerencc, it may be scarce safe 
to associate w'lth him. 

On what ground is it that, for such a mode 
of conduct, a man is thus consigned to in- 
tamv ^ On ihib, or on none, viz that in this 
•wav lie was know iiiglv and wilfully guilty of 
ial-*chood — wiltul and delibeiate falsehood 
toi the piiipo^c ot injustice. 

The man hj whom hi- adversary in litiga- 
tion Is loaded with the <lcla\, vexation, and 
expeH'^c ot proving (a- will as exposed to the 
peiil of not being a))le after all, in the teeth 
ot -o manv opposing qmiks, to prove at any 
expeiisr) the genuineness of a (locumcnt, of 
winch tlicic exists no leal doubt; — literally 
speaking, and to outside appeal aiice, this man 
does ?tt>t commit the falsehood that W’Oiild 
have been committed had the question, “ /s 
t/ie (/enuinniess of this liocument matter of 


an as'-uranic givin by a certain number of per- 
sons) that hv tliL want ol snch accommodation 
divers jitrsons have lost their ]>roj)erty and been 
ruiiiLil, and, as otten as any suth hill is brought 
in. It will he o)>])o-Ld on the ground of innova* 
tion, and the )>ro])»>ser will he held up to view in 
tin ihaiaiter of a Jacobinical anarchist, a Uto- 
pi kji sp. cul itist, or i>oth in one. 

\^dumln^u^^ess in tenor, scantiness in pur- 
port: thus n IS that tluse viclm, both of them to 
an insurmount ihle extint, are the properties of 
the same hoviy ot law. In this same st.ite of 
thioL’s^^oii tliL ]Mrt nf mt^ji m ])Ower, the most 
anxious of all i \ertions aie those whuh have for 
tluir ol)u.t tlie ]»ii venting the aj/plicatioii of 
reason to the field of law. 

The triiil 111 London; abode of the sole sur- 
viving atteshng witness, a place in (’umbcrland 
or (’tiniwall; lorrespuiulents of Ins m plenty in 
London, witli volumes ot letters received from 
him; his luinii writing wouLi not he believed to 
he his, without his hting dragged from Cumber- 
lard or CornwMll, tor no other purpose than to 
sa\ that it IS Ins. A consideration winch (on this 
as on i vtrv othci oi casion) is, by the licensed op- 
prissers ot tlie ]»oor, and pluntferers of rich and 
j)oor, troihlen under foot, is, that, to a man who 
lias not iiioiuv tnough to fetch a witness from 
( nmlierland or ( ornwall, tlie witntsh might as 
well lie 111 the East Indies. 

( )f the sort ot script thusallow'ed to he in this 
mahishift mode authenticated, the desenptun 
is, of course, inadequate to the demand. Instru- 
ments of contract — instruments of the nature of 
those which are in use to be furnished with ///- 
testing tvit nesses^ — yes. But a script at large, 
and (tor example) a commercial letter or account- 
book, IS this capable of being thus authenticatedp 
Anj^rver^ — Yes or No : whichever happens to be 
most convenient and agreeable to the judge. — 
Much may be said on both sides; enough for 
this purpose on either side. 
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iQi»|roMr been put and answered in the 
afflbrittetlv'e. The falsehood is not committed : 

Is eominitted is an injustice — an 
i|!;|flis<Aoe whicSi, in point of mischievousness, 
||.4txa^y upon a level with such falsehood — 
i^vetiiie, in which such falsehood would 
,ib4l^e «nind its sole object, and its sole ad- 
t^tfcege. 

The falsehood has not been committed • 
,h<tt has it not ’ Only because the judges 
whom the practice in this behalf has found 
ill creators and preserveis) have taken such 
good and effectual care to secure, to every 
dishonest man who in this way finds his ac> 
count in making himself their instrument, 
the h$nejit of such falsehood ; without that 
rUkf which, had the eventual necessity of it 
been left subsisting, would have constituted 
the expense of it. 

In so far as concerns justice and veracity, 
there are two codes of morality that in this 
country have currency and influence , — vi/ 
that of the public at large, and that of West- 
minster Hall. In no two countnes can the 


complexion of their respective legal codes he 
easily more opposite, than that of those two 
moral codes, which have currency, not only 
in the same countiy, hut in the same societies, 
and, if so it he, that, in the public at large, 
the system of morals that has place in prac- 
tice, is, upon the whole, honest and puie, — it 
is so, not in proportion as the morality of 
Westminster hall (of which so many samples 
have already been, and so many more will be, 
exhibited) is revered and conformed to, hut 
In proportion as it is uhhoired. So far as 
concerns love of truth and justice, the gieat- 
est but at the same time the most hopeless 
Improvement wouldy be, the raising of the 
mind of a thorough-paced English lawjei, on 
a bench or under a bench, to a level with 
that of an average man taken at random, 
whose mind had not, foi piofessional views 
and purposes, been poisoned w'lth the study 
of the law • ns, on the other hand, in point 
of sound undei standing and true wisdom, the 
raising the same sort of mind to a level with 
that of a man of competent education, of the 
nature of that to w’hich the term liberal is 
commonly applied. 

^ .Yes : it is from novels such as Maria Edge- 
worth’s, that virtues such as the love of jus- 
tice and veracity, — it IS from the benches, 
the hars, the offices, the desks in and about 
^Westminster Hall, that the hatred of these 
vif^ues, and the love of the opposite vices, — 
Isfimbibed, But that which to Maria Edge- 
was not known, or by Maria Edge- 
VM DOt dared to he revealed, is the 
of her Lawyer Case : that that very 
inJimMp^fS fbd industrious gentleman had for 
hht'|i^deihCWther the Honourable Ghailes 
CJale, At law, M. P. in the lower 

bouse; and both of them for their father the 

r 


Right Honourable the Lord Chief Justice 
Case, Christopher Baron Casington, in the 
upper : and that it was only by excecuting 
the powers given or preserved to him, end 
earning the rewards offered and so well se- 
em ed to him, by his noble and learned father, 
that the younger son became what he was. 
How long, foi the self-same wickedness, 
shall the inferiors in power and opulence — the 
infeiiors who aie hut instruments — be exe- 
crated, and the superiois, who are the authors 
of it, adored? Attorneys, solicitors, — were 
they the makers of judge-made law? — were 
they the makers of the system of technical 
piocedure ’ — weie they the makeis of the law 
of evidence ? 


CHAPTER VI. 

ABPRRATIONS OF tNGLISH LAW IN RFOARD 

’lO THE aCtIIENTICATION OF WRITTEN EVI- 
DENCE 

The distinction between provisional and de- 
finitive authonlitation is unknown to English 
law In all cases alike, it insists upon having 
the authentication perfoiined in the same 
mode , without allowing of any exceptions 
on the score of vexation, expense, or delay. 
It presumes all mankind to be foigers, and, 
where there is foigeiy, affords no facilities 
for the detection of it It giiaids against de- 
ception where there is none to guard against; 
and wheie deception is at work, mtci dieting 
the iiiteiiogatioii of the suspected person, it 
Intel diets the most efficient means of scru- 
tiny 

Previous meeting between the parties, fo’ 
the puipOEc of ascLM taming whether any ana 
what dooiimenls piesented by one party are 
contested by the other, there is none dis- 
puted or not, the authenticity of every do- 
cument must he proved. 

True it is, that, foi saving of delay, vexa- 
tion, and expense, sometimes it does happen, 
that on one oi both sides the genuineness of 
this or that instrument of contiact or other 
script (or, as it may happen, of all the scripts 
meant to he exhibited,) is admitted 

But it IS only in so far as, on both sides, or 
(if it bean equity suit oi cause) on all sides — 
and that to an indefinite number, all persons 
concerned, law adviseis as well as suitors, are 
honest — and not only negatively honest, hut 
completely and activehj and zealously honest, 
— that any such admission, with the conse- 
quent savings, can have place If, by any such 
adinirsion, a law adviser were to pi event his 
client fiom reaping any advantage which by 
the refusal of it might be obtainable (whether 
for want of the adversary’s being able to pro- 
cure the evidence, or by thrusting him out of 
the contest by the intolerable pressure of the 
expense,) -—Ills conscience would hardly ac- 
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qnit him of treachery, in betraying hia client’s 
interest. 

Not so,” says somebody : “ for, by the 
fear of eventual costs (<. e. (d the eventual 
obligation of reimbuising the costs on the 
other side,) a dishonest, no le-s than an ho- 
nest, man may be restrained tiom gnintr in- 
crease to such costs, though it be on the othei 
side.” 

True, if o\ei\ man \^ele In- o\mi lau’\ei 
but, under the leign ot teehineal luoeedme, 
no man ever is, or with any the smalle-t 
chance of success <Mn be,*his own law\ei 
and, so long as the -tern ot luoeeduie re- 
mains on tluit le\el in the se.iK* ot iiniiuelli- 
gilnlity, to whieh it has been lai-ed In (lie 
undisoontinued excitnuis ot so nianj ayes, the 
quantum of each man s Imithen in this sliajic 
will alwa\s depend upon tlie smt ot man, 
whose interest it is that it be a- hiav \ as 
possible. • 

In tbi- state of tbinirs, foi the keeping 
dow’n of siipi'illuoiis I'xpeii-e on the pait ot 
the client, no deciee ot lioiie-t\ on liis |iait 
would suil’u;e, without that soit and degiee 
of honestj on tlie pait ot In- law ad\i-ei, the 
exi-tenee ot wliieli 1 mil',-- Iieie and tlieic, liy 
gi eat good toi t line 1 uiidei -ueh eiieoui aci-iiient 
a-» 1- gneii to linn to lu di-lione-t, it would 
be altogi'lhei <di-uidand idle to ex[ieet 

Without the pieliiiiiiiai) meeting alune 
spoken ol, it 1- pli\-n‘all\ nnpo— ible iliat, in 
relation to the naitti 1 in ipie-tion, ]u-tiee, 01 
anything appioaelniig to it, should lie done 
Injustice, m the shape ot lu'edles-, dela\, 
vexation, and expeii-e, it not in tlie sluipe ot 
aetu'il mi-deeision, 1- unaMudahle. 

But allhoujh, without the aid of this ar- 
raiigtment, it is impo— ilde tli.it wioi*g should 
not he done, \et there .ne d»'giei‘-ol wiong; 
and, in in-t.imx - to a gi eat. extent, W’loiig, 
over and <iho\e what wa- leiidend neee— :ii\ 
by the ahsenee ot tin- aii<ini:oiiient, will ac- 
tually he seen to la- done 

From the (letenmn.ition taki n to put an 
exclu'ioM upon that wliieh 1- not only the 
best evidence, but the lea-t hiiitheiisome evi- 
dence, M/ the evideiieeotthe [turtles, tollow' — 
1 . (in violation ot the dictates eoires[)ondenl 
to the direct ends of justice) two opposite 
mischiefs; not only gioundle-s exclusion, hut 
rash amlinsullicieiitly guaided admis-iou, and 
2 (in violation ot the dictates eorics|)oudent 
to the collateral ends of justice; eiihanceiiient 
of the necessary burthen — an enhancement, 
to the ainoimt ot which there are no assign- 
able bounds ; nor let it ever be out of mind, 
that — whenever the expense w'hich presses 
upon him who has right on his side, sw'clls 
beyond endurance — misdecision, to the de- 
struction of his right, is the consequence ; 
and the evil opposite to the direct ends, is 
<‘ither substituted or added to the evil oppo- 
site to the collateral ends, of justice. 


m 

I. Exclusion put upon the testimony of 
parties ; viz. even at the trial. 

II. Exclusion put upon the testimony of 
non-attoting witnesses. 

III Admi'Sion guen to instruments with- 
out aiithentieatioii , — t. e. admission given, 
withiiut othti [iroof, to an instrument pur- 
[101 (mg upon the taee ot it to be of a certain 

I .me, \i/ tliiity yeais old or upwaids. 

IV Iiiadeiiuate mode of bunging to view 
I the siippo-ed eonteiits ot a script in posses- 
sion ot the adver-aiy. 

j ' Foi exeiiiplifieatioii ot the nn-ehievoiisncss, 
i ahsiudity, and iiicoii-istency (not to say im- 
I |iiohity,l by which the pi aeticiM 11 relation to 
i till- -uh|e(“t 1- <‘l..iraeten/ed, a hi ief observa- 
tion 01 two midei the allow several heads 
may sufl'iee. But -o lull of eoiiqilieation, sclf- 
eonti.ulieiioii, and mieeitainty, is this same 
[ii.ieliee, lli.it tlie idea in veil of the chaos by 
the tew -.imple- of it thus hi ought to view, 
1- little les- inadeijiiate than would he the 
ide.i ot a liousc, by the like number of hi icks 
[licked out ot It. 

I. Exclusion [lilt upon the testimony of 
jiaitie-, VI/ at the tn.il of the cause. 

In legaid to the species ot tact here in 
(jiie-tnin, as lu leg.iiil to eveiy other, the 
nio't -.itist.ic+oiy . and on every account be- 
yond eoiiip.ii isoii the mo-t olnnhle, evidence 
(need it .ig.iui he s.ml i 1- that ot the pai- 
tie-, — VI/ III lel.itioii to euidi tact, that one 
ol the paities again-t whom it makes. 

Bv the e\elu-ioii [uit iqion the [irehminary 
iiiei’ting, tin- evnleiiee st.ind- excluded, from 
(he eommeiieemeiit ot tlie e.uise. And when, 
at the cud ot halt .1 yeai, 01 a whole year, or 
some munhei ot yeuis, tiom the day of the 
eommeiM’ciiient, lli.it inqirtry which ought to 
have begun, and in most instances would have 
been concluded on that -ame day, is, under 
the nameot fhrtnul, sutFeied to take place, — 
U[ioii tills -ainc best evidence is an exclusion 
ag.uii [lilt, bv means of another exclusionary 
iiile. 

In the eye ot common sense, this is the 
best evidence [los-ihle In the eye of the 
law, It Is no evidence at all . therefore not 
the evidence For, on this part of the 
field, when exclusion is the object, out of 
the wold /n'st Is formed the basis of the pre- 
tence 

Always excepted (^I mean from the exclu- 
sionary rule) the case where an extra price, 
and that a most enormous one, is paid for 
opening the door to that which otherwise 
would be the excluded evidence ; viz. at the 
equity shop and elsewhere. By the imme- 
surahle and profitable addition thus made to 
vexation and expense together, coupled with 
the comparative badness of the shape in which 
the evidence is extracted, the objection which 
would otherwise have been so peremptory, is 
now removed. 
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BKtiMf tiMn |;ive admission to that best 
hw?W iftis&CtOi^ of all evidence, no evi- 
loose and unsatisfactory Wt that 
fAn^lMon vdU be given to it . in the case of 
a^il'InlEtrttoiieiit of contract, for example, proof 
^^.^'Svbat is called proof — viz. mere circum- 
|di|M(iaI evidence) of the genuineness of a 
e^ple of words purporting to be the name 
of attesting witness. Look at these words, 
Hz, John Smith. Did you ever know any 

l^on who ever bore that name’ Yes 

)pid you ever see him write, or receive letters 
which you understood to have been wiitten 
with his hand? Yes _ Judging from these 
Opportunities, do you believe these words to 
have been written by him ? Yes 

True it is, that, when no better is to be 
had, the exigence of the case necessitates the 
reception of this loose — this circumstantial 
evidence But, when the case affords not only 
direct evidence, but the most trustworthy 
of all direct evidence, — to exclude that best 
evidence, and admit this loose evidence in- 
stead of it 1 How inexplicable the folly, were 
it not for the sinister interest that lurks at 
the bottom of it I 


by this means. John Brown was convicted^ 
true: but how does the dead parchment prove 
that it was the same John Brown P-f* 

3. So, when an attesting witness, being 
the only surviving witness, had become inter- 
ested, without any prejudice to his character,, 
his hand was allowed to be proved by some- 
body else, on the presumption that he himself 
would have denied it. J Pre-established rules 
apart, the experiment might have been tried, 
at least, and if he had perjured himself, then 
might it have been time enough to encounter 
the perjury by other evidence. 

II Exclusion put upon the testimony of 
non-attestors. ^ 

Witnesses to the number of half a dozen or 
half a score, all of them unexceptionable, are 
ready to be pioduced, each of them ready to 
say, “ I saw the several parties attaching their 
respective signatures to this instrument, say- 
ing (each of them,) / deliver this as my act and 
deed ” 

Qinbbleton, counsel for the defendant, ad- 
dressing himself to the first of these wit- 
nesses What IS your name ’ 

Answer John Stiles 


Wounded by the rule itself, justice is again 
wounded by the evasions of the rule. 

1. Three obligors jointly bound in a bond 
Proof by extraneous witnesses (it must be 
supposed) being somehow or other unobtain- 
able, one of the obligors is called to prove 
the execution of it. But, for this purpose, 
he must have been left out of the action, and 
the recourse t^inst him lost * .lust hs it 
happens in penal cases, where one of two 
malefactors is let off", that his testimony may 
be employable against the other. 

2. If a subscnbmg witness is become in- 
l^mous, — on producing his conviction, Ins 
hand may be proved as if he were dead. Here 
inferior evidence is let in, to the exclusion of 
the best : circumstantial, to the exclusion of 
direct. So much for security against decep- 
tion. Moreover, the conviction must be pro- 
duced : alumbering record lugged in, ataheavy 
and unnecessary expense, to prove a fact in 
iteelf notorious, and capable of being suffi- 
ciently proved by less expensive means ; and 
which, after all, cannot be sufficiently proved 

• From the very learned notes to the cause of 

S CSabell e. Vaughan, 1 Saund. 281, it appears 
: all joint obligors ought to be made defen- 
ts. Mid that the plaintiff may be compelled to 
them allj if advantage be taken of the omis- 
flUMII in due time, and by a proper plea : and so, 
^diapdlie other band, ought ml cmligees to join in 
If, then, all the obligors are joined in 
Ilie ilMioa, of course no one of them could be 
M a witness. But if an action is brought 
^ three obligors, and advan- 
be ifot token in due time St the omusion of 
the then undoubtedly one of the omitting 
tony be caHeJ as a witness. Str. 


Quibbleton, My lord, here is the deed . — 
two (your lordship sees,) and but two, attest- 
ing witnesses ; neither of them is named John 
Stiles 

Judge. Set aside this witness. 

Half a dozen or half a score, all of undis- 
puted character, all ready to speak to this 
plain fact, and not one of them permitted, j) 
Why not permitted ? Answer . Because, in 

+ In such a ca^e as this, proof of the identity 
of the individual with the John Brown men- 
tioned in the recortl, would be requireA' — Ed. 

J In *'Goi>s V. Tracy, the deposition of the 
plaintiff being offered in evidence, was objected 
to, and Tilley’s case, Salk, 286, was cited in sup- 
port of the objection. In that case an unex- 
ceptionable witness had been examined, and bis 
deposition duly taken. This witness afterwards 
became interested in the cause, and at a subset 
quent trial at bar, his deposition was offered in 
evidence. The Court sent a judge to the Court 
of Kinff’s Bench for their opinion on the point, 
and they held, that the de^sition could not be 
read, for that the witness was living, and could, 
not himself have been a witness at that time, vwd 
voce, because he was then interested. — Ed. 

II Probably enough, in any individu^ case 
which gave birth or confirmation to this doctrine, 
the exclusion was not actually put upon any 
greater number than one witness. But in the 
nature of the case there is not anything to hin- 
der the presence of any such percipient but non- 
attesting witnesses, in these or any still greater 
nipnbers: and (let the number in attendance 
have been ever so great) the same reason that 
sufficed for the exclusion of the one who was first 
tendered, would have sufficed for ffie exclusion 
of all the others ; nor, therefore, were it ever so 
great or ever so small, would the number ac- 
tually in readiness to be produced have appeared, 
unless by accident, upon the face of tilie 
or treatise^ 
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the first place, if permitted they would all 
perjure themselves: in the next place, having 
thus perjured themselves, they would all of 
them, in spite of counsel’s oro^^-ox{lminatlon 
and judge’s direction, obtain credcnc.-. Two 
persuasions these, neither of them ( it is true) 
avowed, because, when absurdity or impro- 
bity enter upon thestaire, they do not, i itlierot 
them, present tliemsehes staik naked But, 
to give to the exclusion somucli us the coloui 
of being conducive to the ends ot justice, 
■^hese pel suasions must both ol them bi* (ui- 
tertained , oi, at any rate, ot the mattcis ot 
tact respeetivelj predicted b\ them, the cc;- 
tainty, or (to speak with a degtee ot eoiieet- 
ness new as yet to l.iwjt'is’ language) the 
preponderant prohnlnlttt/, must la* a-sumed 

But, sup[)o-ing the^i' [lei suasions enter- 
tained, on what giound i- it that the\ must 
have been entertaini'd ' On this giound, and 
no other, viz. that the name- ot tlu^<‘ peisons 
are not to be found upon the face of the in- 
stiiuiieiit, in the eh.iracttr ot attesting wit- 
nesses. 

Exists there, then, an\ article of law. In 
winch It IS lequiicd (on p.un ot millil), oi 
an} other pain,) that, u|ton the taco ot e\ei} 
deed of the sort in (pie-tion i wills being out 
of the question,^ there sli.dl be \isibte tlie 
names of tw'o persons in the eh uactei of at- 
testing witnesses No lU'ithei ot ail} artiele 
of real ( I c legislatue ) law, nor so miieli as 
any rule deduced in the shape ot judge-made 
law'. 

On w'hat ground, then, stands the lejec- 
taon ’ AiisW’er ( )n this giound, \i/ that — 
when the name ot a pci'on, puipoiting to 
have heeii w'litten b} him m the charactei ot 
an attesting witness, is \isible on Piie taee 
of the insti unieiit — the testmioiiv ot an} 
nuinbei ot persons who (it the} aie to be be- 
lieved) actually saw’ what it is theie dalared ^ 
that this man saw’, is not, with icl.ition to the 
fact in question, the best indmee 

l^on-Lau'iier. What ^ — The e\idenco bt*- 
ing ijoad enough to jiroduce a complete (^or 
at least prepondeiant ) pei suasion, in this 
case, — by the mere eii cumstanee of its not 
being the very best imaginable (admitting, to*’ 
argument’s sake, that it i^ not the ter} best) 
— by this one ciicunistanee, is any sutlicient 
ground afforded toi shutting out this evidence, 
when there is no other'-' and when, in con- 
sequence, if this be shut out, the party w’ho 
has right on his side must lose his cause ^ 

Lawyer. Oh! but where, there being upon 
the face of the deed an attesting witness, he 
is not produced, but instead of him others Jre 
produced whose names arc not upon the deed, 
here is an omi'ision : from which we draw a 
conclusion ; and the conclusion is, that, had 
the attesting witness been produced, his tes- 
timony would have been against the genuine- 
ness of the deed. 


Non-Lau'ver. And on this conclusion it is 
that you build the two other necessary con- 
clusions, viz that the noii-atteistiiig witnesses, 
being all of th»'m so many intended perjurors, 
would all ot them have adirnied the genuine- 
iie'ts ot the deed, the fact being otherwise, 
and, tliii'' fiBcl} aflirmiiig it, w’ould have 
I gamed cicdeiice ! 

j With '.iibiuis'-ioii, suppositions of a con- 
1 trai} tcndciic} iniglit be r.ii-'cd in any num- 
; bci, — any one ot them less mqirobable than 
the abo\e Tnki* half a do/en, or so, tor 
^ examples — 

I I We know not where to look for the at- 
testing witiu's-^ we know’ not who he was: 
W’c know' not whetliei ho be alive or dead. 

•2 \% know indeed who he is, and where 
he is, bill he is not within the jiiiisdiction 
I ot (lie court 

' .“1. lie Is, indeed, within the jui i<5diction 

ot thecoiiit, and the jilnee wheie hois, is 
I known toils hut th.it place is tar distant ; 
.-md we, — who, .it our peril, on [aim of losing 
his evidence, mid .dong withit (it now’ seems) 
oui cause, wmi' bound to advance to biin 
whatsoevei monev, m c.isc ot dispute, should 
ho deemed suMicieiit (o deti.i} the necessary 
<11x1 piopei i‘\pens(‘ of liis join ney to and fio, 
atteiiii.mce, and deinuiiage, v\ hat -oever that 
might he — could not eiihei liiid ot our own 
so much mone}, oi hoiiow'it, — your law’S 
ae.imst iisiii} loihidding am.m, in lecoiiqiense 
toi all} ii-k, Ol toi the leliet ot any exigency, 
to accept ol anv extia juice. 

4 Ac-, we do know who he is and it is 
hceaii'e he w.i- s^ well knovMi to us, that W’e 
took (MIC not to c.ill him. He is a dishoncbt 
ni.in, an eneuiv to us, and in league with 
the jiaitu's on the othei &Hle. After having 
juomi'ed OI not (uomised to come, he would, 
attei all. come oi not come, according as, in 
their view’ of the mattei, it would be best for 
them th.it he should oi should not come. It 
be did eonie, ho w'ould deny his own Land- 
wiiting I know nathiny about the matter, he 
would sav it K'U't not bu me that this name 
U'U', irritten 

Bv counter-evidence, or even by counter- 
inteiiog.ition, it might have been possible for 
Us, notwithstanding, to extract from him the 
tiuth of the c.iso, and the more so, because, 
m the jueseiice of tw’O other persons (who 
are not, however, either of them, at present 
within our reach,) once upon a time he did 
declare and confess, that the name in ques- 
tion was really written by his hand. But both 
these means of coming at the truth we are 
debarred from, by another of your rules ; viz. 
the rule, by virtue of which, merely because 
we are unfortunate enough to stand thus in 
need of his evidence, — of this enemy of ours, 
it is said by you that he is our oven witness ; 
and that, because he is our own witness, he 
must not by us be contradicted, or so much 
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Whatsoever may tend to the 
Iphn to view in this his true cbarac> 
whaler it be counter-interrogation or 
)l»i^ler<ievidence» we are thus forced by you 
tj^i'Aimpress. 

r,sl»4ependent1y of regulation — positive arid 
^l^etually notified regulation — it is dififioult 

t .eav what there is that should determine 
e choice of the party in favour of a supposed 
pi(tt0ingt to the exclusion of (or even in pie- 
jforenee to) a mm-attestmg, but by him equally 
linown to have been a percipient, witness. 
True it iSi that, by the signature of the at- 
ti^ting witness, proof is so fir given, that in 
relation to the ti ansaction iii question he was 
a percipient witness. Yes but is it a pi oof 
that no other person was’ a proof, too^nwhu h, 
by those who know that the contiary is tiue, 
is to be regarded as a convincing one ■* 

The attesting witness would cost (suppose) 
80 much money to produce • the non-attest- 
ing witness may be had for a few shillings 
less. 'This, in the eye of a conuderate, and 
especially in the eye of a poor man, honestly 
advised, should suffice to give the pieference 
to the non-attesting witness The attesting 
witness would, after all expenses paid him, 
suffer inconvenience (suppose) tioin the at- 
tendance : the noii-attesting witness would 
not suffer any inconvenience This, m the 
eye of a humane and considerate man, should 
suffice for securing the like prefeienee 
Ohl but we have a rule about the best ent- 
dencef viz. that m no case shall any evidence 
be received but the very best which the n.^tuie 
of the case admits ot 

Preciously instructive rule ! We receive no 
evidence, but what tve receive . for anytliing 
more precise, or hitelligihle, oi wi>.e, or ho- 
nest, than this, will not be found in it. 

No evidence do we ever leceivc, othei than 
the best evidence. And what is the best evi.: 
dence? Answer: It is, on each occasion,, that 
which we receive as such. 

They know not, theni'-clves, what then 
own rules ate. Stiange indeed it would be if 
they did; for, that which has no existence, 
how is it to be known to anybody ’ They 
know not themselves what their own rules 
ore, they resolve that eveiy other man shall 
Jc^now them : that is, without the possibility 
of knowing them, shall, as often as occasion 
offers, be punished for not knowing them 

tenetur ad mposstbtlta, says anothei 
their maxims. But in any one of their 
BO sure as there is anvthinggood, so 
i$ practice opposite. 

* .jtOnce more ; Partly upon the source, partly 
the shape, depends the goodness of an 
of evidence. As to the shape , in so 
upon themselves, in none but 
vsiy^'tyont shape (come it from what 
soiveaiiitWiU) do they receive any evidence: 
(imd, so it be in this worst, but to themselves 


most profitable, shape, no source so impure 
hut that from that bad source they are ever 
ready to receive it. Yet, such is their deli- 
cacy, that (as if for evidence, as for meiM;, 
there were a maiket, at which, ivith money 
in his hand, a man may pick and choose) 
none, forsooth, will they put up with, but 
the very best ot evidence. 

III. Admission given to instruments with- 
out authentu'dtion 

By the man of law, whenever you see a gnat 
sti allied at, on a second glance make sure of 
bcemg a camel tifken up and swallowed. 

Behold an insti uiiiciit, for the authentica- 
tion of which, to-day, 'a whole score of wit- 
nesses, who (eveiy one of them, if they are 
to be believed) were peieipieiit witnesses of 
the execution of it (they not being attesting 
witnesses,) will not suffice it is accordingly 
dealt with as if it weic foigcd. Wait till to- 
mori ow, fi'iis spui lous deed becomes genuine: 
and so plainly genuine, that, for the proof of 
its gemiinencss, no evidence is required. 

This metamor])ho8i8, who was the god that 
operated it ^ Answer The god Time. Yes- 
teiday the script wanted a day of being thirty 
years old to-day the thiity years are ful- 
filled. 

This admission has neither quite so much 
absurdity in it, nor quite so much iniscliie- 
vousness, as the exclii‘'ions. The instrument, 
if it be not what it purpoi ts to be, is a for- 
gery Forgery, a flagitious and pernicious 
erime, is not to be presumed Independently 
of pai ticular argumentative grounds, the odds 
against the fact, as testified by expenence, are 
prodigious for every forged instrument, you 
have genuine ones by thousands 

Not ^)ut that to this crime (by the exclu- 
sion put upon the iiiteirogated testimony of 
the paity by whom or m whose behalf the 
instrument is pioduced) every encouragement 
has been given, which it has been in the power 
of Judge and Co to give to it. Suppose the 
party to have forged it he puts it silently 
into the hands of his lawyer, and it is the 
lawyer’s business to fight it up. At the law- 
yei ’s elbow, if so it please liiiu, sits the for- 
gcrer Thei e he may sit till he is tired, for 
he IS in no danger: the law has taken him 
under her care ; not a single question can be 
put to him. 

Convenient as this law is to every criminal, 
to an honest man it may happen but too fre- 
quently to be laid by it under an embarrass- 
ment, out of which It seems not altogether 
easy to say how he is to be delivered. 

t The instrument purporting, upon the fince 
of it, to be thirty years old, or more,,— -this 
antiquity, coupled with possession (t. e, 
the relation borne to the suit or^uae«.ii^ 
to the fact in question, by the individusp^ 
whose possession it has been,) is aecepiiea^i^ 
evidence sufficient for the authentijpatipn of 
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it. But the individual (suppose) in whose 
possession it is, is the pltiintilf; and, for the 
whole of the time that has elapsed since the 
execution of it, or for a part more or less con- 
siderable of that lenfth of time, he has kept 
It looked up in his strong box not having 
in all that time shown it (becau«<e in all that 
time no occaMon has called upon him to show 
it) to any person who is without interest in 
the suit or cause. By whose testimony, then, 
is the custody of it to be proved ^ 13) his, the 
plaintiff’s? Oh no. that would be contrary 
to the inviolable rule But if not by his tes- 
timony, It cannot — l^v the very supfiOsition it 
cannot, be proved by that ot any one else. 

Yes, if he had had information, timely 
information, of the existence of this rule of 
law, for in that case he might have got this 
or that uninterested person to look at it 
But if any such information had reacheil Ills 
mind, the care and p.iiiis taken by'Judge and 
Co. for so many centuries to keep it out of 
his reach would have been frustrated. By 
keeping them fioni receiving existence, in and 
from an\ detcrniin.ite form of w’ords, care lias 
been takmi, very elFectual care, that neitliei In 
non-law)ers, norb) lawyers themselves, shall 
an) of these portions of iniairinar) law’ lie laid 
hold of by B) their uniform repug- 

nanee to e\ erv conclusion that w ould be dt aw n 
by eomnion sense, care not less elfectual has 
been taken that they shall never ha\e been 
laid hold of by in/i rt nce or cimjecture 

If, in this case, the exemption gt anted from 
the obligation of authenticating the do( ument 
by evidence ah ritra is pioper, it can only be 
beeau->e, in the other cases, the obligation is 
itself im[iropei, as being needless Foiger) 
is not the crime of any partieuUi ^loint ot 
time : w'hatever be the probabihtv of it at 
this pre-ent da), it w’as not h-ss on this day 
thirty )ears A rlei’d purporting to have been 
fairly exeeuti-d thirtv vears ago, m.iy have 
been foiged or falsilied at the time of the 
date, or at anv inte ina) have lu’en forged or 
falsified at anv subseipieiit point ot time. 
Forged writings, of an appaieiit date two hun- 
dred years anteiiorto tlie leal date,* — forged 
writings ascribed to ishakespeare,-!- have been 
known to deceive the vet) elect among Eng- 
lish law’)crs J 

• In the case of the claim.mt of the Stirling 
peerage, noticed above (p. l/b,) one of the do- 
cuments found to be forged, bore to be a charter 
by Charles I., of the )ear lf>;i!l — Eil. 

+ See the controversy between Air. Malone 
and Mr. ('halmers. 

± Another remarkable feature of this fi\ati<Vn, 
is its being made without authority. Among 
the radical and incurable vices of jurisprudential 
(in contradistinction to statute) law, is, its inca- 
pacity to make fixations ; to fix ujion this or 
that quantity, in any shape, tor any purpose ; to 
fix umn this or that quantity, to the exclusion 
of all others. Analogy is the only instrument 
Voi.. VII. 


IV. Shifts, when the script is in the 
of the adversary. 

The hostility of the technical system td 
the ends of justice — the consciousness of 
that hostility, on the part of those who, while 
they are acting under it, are profiting by 
it — the violation at the same time so con*- 
tinually offered hy themselves to the very 
principles to which hy themselves the high- 
est importance is attached, — all this maybe 
seen exemplified in a case which shall now be 
brought to view’. 

When the article of written evidence^ 
which the party in question stands in need 
of, happens to bo in the hands of a party on 
the other side ; when an instrument which 
a plaintiff (for example) stands in need of, 
happens to be in the possession of the de- 
fendant ; the soit of shift that has been made 
i'l tiul) curious. 

Under a rational system of procedure, the 
coiirise Is plain and easy . the evidence acted 
upon is of the best kind imaginable. Both 
parties being together in the presence of the 
jmlge, the plaintiff says to the defendant, 
“ To make out my case, I have need of such 
or such an instrument,” describing it’ “you 
have It ; have the goodness to produce it.” 
“ Yes,” sftVH the defendaiit (unless his plan 
he to perjure liim'^elt,) “ and here it is •” or, 
“ I have It not with me at present ; but on 
such a day and hour as it shall jdease the 
judge to appoint, I will bring it hither, or 
send it to you at your house, or give you ac- 
ce-s*t(> It in mine.” 

Under the technical system, no such meet- 
ing being to he hud, no such question can at 
any sueh meeting be put ^ But, at the trial 
(VIZ. under the common- laK\ alias nun-equity, 
system, of which jury trial makes a part,) at 
the trial, that is, after half a year’s, or a year’s, 
or more tbaii a year’s, factitious delay, W’ith 
Its vexation and expense, — then it is, that, 
lor the liist time, a chaiieo tor pioounng the 
piodiietitin of a necessary instrument may be 
obtained. 

Thoiiirh, neither for any such purpose nor 

w’liub jurisprudence can employ to weave its 
cobwebs; and, on ihe ground of law, it is sel- 
dom indeed tiiat analogy can be seen to jxiint to 
any jarticnlar quantitv, more decidedly than to 
anbtiicr. A rule ot tins sort is what, in Eng- 
lish statute law, is called a statute of limitations. 
If in any one instance a statute of limitations 
can legally and constitutionally be pasaed, in the 
way of jurisprudential law, by this or that bench 
of judges, or even single judge, instead of Par- 
liament, 80 mav It in every other. In other 
cases, the usurpation has been more or less veiled ; 
here it is stark naked. Accordingly, it has never 
been practised but in the dark. The personality 
of the author of the rule, and even of the deci- 
sion, has been carefully concealed. No judge 
has ever avowed the making of iti when brought 
forward, it has been pretended to be found ready 
made. 

N 
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Ibr •^y oiilMilr --xiidtbef to the party on either 
tide nor to any agent of his can anything 
in i|)np0 of a question be put vtvd voce 
hy a, potty or t^ent on the other side, — the 
(for example,) the instrument (de- 
it,) have you it, ornof — yet, under 
1)|» name of a notice, a sOTt of requisition in 
yi^llting calling upon him to exhibit it, may 
and every now and then is, delivered, 
t^this notice to exhibit the instrument, 
what is the effect ? That the defendant is 
under any obligation to exhibit it ? No such 
thing. To produce any such effect would 
reqmre nothing less than a suit in equity , 
irheraupon the instiument would be exhi- 
bited or not : and if exhibited, not till the 
end of the greatest number of years to which 
the defendant (having an adequate interest) 
had found it in his power to put off the ex- 
hibition of it. Taahave enabled the party 
thus far to obtain justice without aid fioin 

S uity, would have been robbing the Lord 
lancellor and the Master ol the Rolls, and 
the swarm of subordinates of whose fees the 
patronage part of their emolument is com- 
posed. 

What, then, is the effect ? Answer : that, 
after this notice, if that best evidence which 
if asked for be not obtainable — not obtam- 
able, only because those on whom it depends 
do not choose it should be obtained, — what 
is deemed the next best evidence that hap- 
pens to be in the plaintiff’s possession is ad- 
mitted : and on this occasion no evidence is 
too loose to be admitted • 

After such notice given, one succedaneuin 
that has been admitted is a supposed tran- 
script ; “an examined copy," aie the words 
Another is, *iparof evidence of the contents,"* 
In the midst of all this laxity, obsei ve and 
admire the strictness : “ In case it be a copy 
that is offered, it must first be proved, that 
tjie original, of which it pm ports to be a 
copy, was a genuine instrument.” So much 
the more business for the benefit of the man 
of law: so much the more chance of failuie, 
fpr the benefit and encouragement of the 
wrong-doer. 

But suppose no such copy producible ; — 
the best and only evidence which it is in the 
plaintiff’s power to produce, being, as above. 


* Admission having thus been given, not only 
tp an examined copy, but even to parol evidence 
of the supposed contents, would it be given to 
ap art^tyjMldratwhtf to the unrecognised and 
ua^gned original, fi^ which the recognised and 
iiMtrumcnt itself, was itself but a trans- 
Having to pronounce between these two 
•ppMm of makeshift evidence, while, by the 
ppWW ePd for the benefit of the lawyers, the 
and move saftsfactoty species of evidence 
la mit of the way, —oommon eenae would, 
lieiftafioQ, answer in the affirmauve; 
asm mw aAitiVj after the usual hesitation, 

jgpt improbably; in the negative. 


“ parol evidence of the contents i. e. some 
account given of the supposed contents of 
the supposed instrument, by a person into 
whose hands, by some accident or other, the 
opportunity of bestowing upon it a perusal 
more or less adequate — of throwing over it 
a glance more or less slight, and thus giving 
an account of it moie or less correct and com- 
plete, — has happened to find its way. 

This casual reporter, — for his report to be 
received, is it necessary that he (or, in his 
stead, the party by whom he is called in) 
should have established in due form the ge- 
nuineness of the instrument, which, for ever 
so short a time, chance bad thus thiovvn into 
his hands i* 

In this one point may be seen a mille, a 
rich mine, of future causes. 

Behold now another mine The two sorts 
of makeshift evidence, thus brought to view 
in the casiVof a deed, — viz a supposed tran^ 
script (copy examined or not examined,) and 
parol evidence of supposed contents, — shall 
they apply, and under any and what modifi- 
cations, to any and what othei soitsof SCliptb’ 

Delight paints itself on the countenance 
of law, at the thoughts of such a mine of 
nonsuits, and, to the lawyer at any rate, if 
not to the client and suitor, of agreeable sur- 
prises. 

Good all this, as far as it goes ; when so it 
IS that a man’s good foitune has put into his 
hands any such makeshift evidence. But if 
not, what in that case becomes of the notice I 
In that case, the wrongdoer triumphs the 
party who is in the right loses his right, 
whatever it maj he , and so the matter ends 

Did but the judge deign to admit at the 
outset ifito his presence, the persons whose 
properties and libeities he has contrived with 
so little tiouble to dispose of, — whatsoever 
were the instrument \vanted, if it were not 
found in one ot two hands m which it was 
expected to he found, it would be in another i 
eveiy instiument that was necessary to jus- 
tice would be ferreted out as it actually is, 
in the case where, justice being necessary to 
his own personal protection as well as that 
of the public, it has been the pleasuie of the 
man of law that the necessary instruments 
should be made forthcoming , viz in the pre- 
paratory examinations taken, as in a case of 
murder, robbery, or other felony, by a justice 
of the peace 

No loophole (or at least not so many loop- 
holes) would then be left for the wrongdoer 
to creep out ot ; thus foiling, for a time, or 
foi*ever, the party whom he has wronged. 

But, under the technical system, this busi- 
ness of notices affords to the wrongdoer an 
inexhaustible fund of chances : f in this lot- 

+ Vide tnfrd, Book VIII. Chap. Xlll. Chi- 
caneries about Notice^ 
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tery, a nonsuit (the produce of which is an 
additional suit) constitutes the prize in which 
Judge and Co., with their protege and piut- 
ner, the wrongdoer, are sharer'^.* 

I pioceed to "peak of the couise taken h> 
the English law on the subject ot aiilheiiti- 
cation, 111 regard to any sort ot doeiiineiit 
coming under the notion of vjfirtal e\ uiemv, — 

• In one sample more, read at once the nature 
of judge-made law in general, and therein riad 
the technical system ot procedure, and therein, 
again, the law of eMdence in^iarticular. 

When the script you want is in jxisscssion of 
your adversary, you ha,ve seen already what the 
succcdancum is, and what sort ot chance there 
IS ot Its being olitainablc. 

When the script is in jiossession of a person 
capable ot being a witness (a non-litigant wit- 
ness;) tor the jmrpose of haMiig it exhibited, 
you serve him with a wiit tailed a su/‘jniiiit 
duces tecum, h\ whuh he is ordered to attend 
and liring with him the siriiu. It l?eobe>s, it 
is well : if he obeys, that is, if so it he that he 
not only attends, hut brings it. Hut what it he 
comes without it '' To this hour, it is not set- 
tled what IS to he done with him, nor hciw the 
Script is ti> he got at and ajijtlied in theeharaeter 
of eMdoiK e. At any rate, to the jearty who, be- 
ing in the nglit, lias nte<l ot the e\i(ieiue, the 
cause IS lost tor that time : sa\ed to him, or not 
saved, the liberty of trjing a iitw one. 

Doubts trom aiiotlier mine — 'i he case ot tlu I 
proposed witness comes within some one or 
other ot the thousand and one cases ot t\<hi- 
sion He IS weak ill mind, mttnsted. afdoii, an 
cxconimuniCHttd person, an athtist. and so forth 
In any such imjmre hand, may or mat not the 
script he exhibited (\i/, m tlic tiist jdace,) it, 
in obedience to the nutjjuma, it he actuall\ 
brought? Exhibited’' Vcs. Imt by wliom 
then IS It to he uuttifiiticuti iL or an\ account 
givenotit? In the next jdacc, as to (oinjnil- 
sion, and the means thereof; sujijiose ( fiotw ith- 
standmg the other alre.tdy-meiitioncd mine ot 
doubts,) supjioseit settled, tliat tlie liand, it pure 
and orthodox, would ha\e been cojiijitlhihle. 
shall the atheistical hand, tor exainjilf, lie coiii- 

S dlablc? or shall an atheist, on eoiidition ot , 
eclaring himself sue li, or a the 1st, on condition I 
of declaring himself an atheist, be allowc-d to 
keep back the nei es«i cry doc nmetit, and thus to 
gain his jxnnt, gi\ing the tanse thus to the 
wrongdoer, whom he is in league witli ? | 

All this, like e\er> thing else.— all tins eeti ^ 
hath been, is now’, and (so long as judge-niade I 
law reigncth) ever shall be, exactly as thejudge I 
pleases. 


whether as purporting to be the work of ba 
otbcial hand, or to bear upon the face of it a 
testimony of its authenticity, imprinted upon 
it In ail oiricial signature. Here, under both 
principles, — the pnnciples heie advanced, 
and tho'-e actetl upon i as above) by the ju- 
iisprudeiitiul law in que'-tioii, — tenor and 
cu'totlv togethei should he suirn’ient pioof. 
I’^pon tho |tiinci[)les heie ad\aiice(l, the former 
alone is sulhcu’iit piooi much more that and 
the presuniplioM t t cu^tndul together, when 
the ( list 0(1 \ is that ot a liiiiid so completely 
exempt from sijs|iieion as in this ease. But, 
upon the pmieiples ot English law, the pie- 
sumptioii ( ; tinoii alone eaiinot he sullieieiit ; 
foi to this case* tlie giomi<lot antiquitv does 
not extend, and, as to the olhei part of the 
pioof, It eoii'ists ill the eusfodj, whieh the 
law does not leqime 

Aeeordiiiir to (’omjns^ “ a deed indorsed 
as «>iuoll(‘d sliitll tie ic’ad witliout pioof” Ac« 
eordinir to Im eontinuatoi, the ceilihcate of 
the aiiditoi ot the dutc’ln ot l.aiieustei is siif* 
tieieiit ovnieiiee ot the eiiiolineiit of a dnti’hy 
h‘.is(' Ac’eordiiiir to the s.niie, the iiulorse- 
iiient In the piopei olheei is siiirieierit cvi- 
dc nee ot the c’liiolinent ot a baitram and sale. 
It I a^ 1 should siippo-e to he the case) the 
iii'tiimiiiit 111 cpie'tion n,is m these several 
in-fanee- admit ti‘<l, a^ an .meu’iit deed would 
liavc’ hei n, to pio\e it-i’lt, --no pioot ot the 
' othei.il eustotU in nliieli it had been, was ex* 

, hiliiti d Ihil, on this -.iipposition, to call the 
I I’eiti^u.ile th.it ot the .iiidilor, railing the m* 
tloi 'C’liieiit an indoisemeiit in the' {nofier of* 

1 Inei, w.X" ajK ttfiii luini ijiu, an a*sum|ition of 
the \.iM\ f.iet lh.it ic-qimcd to be |iro\ed. In 
.inothei c’.isi m the s.irne ho^k, whi’ie the cus- 
tod\ |s c’lfli-itlei ed a* pait ot the ease, the taet 
of It* hc’ine proved is mentioned ( 4.‘10 ) 

Doiiiits upon doiihls might he started upon 
till* topie, and upon the seveial decisions that 
have hec ii given on the oi’e.rsiori of it In the 
w.iv ot -fatiitc’ law, I could uiide*rtakt' to cletif 
u|i .ill the'C doubts, it what ought to he ex* 
tiip.ited vveie fit to he amended. In the W’ay 
ot disseitatioii, I could mideitake tor nothing 
lint to thicken them. 

+ ( nm. Dig. by Hammond. Title, Test^ 
nungiie, p. tJh. 
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ON THE CAUSE OF EXCLUSION OF EVIDENCE— THE 
TECHNICAL SYSTEM OF PROCEDURE. 


CHAPTER I. 

OIBJSCT or THIS INQUIRY — ITS CONNFXION 
WITH THE SUBJECT OF THF PRESENT WORK 

The mass of absurdity, the chaos, which, in 
the delineation of exi'^ting arrangements, it 
will be necessary to hold up to view, must 
continue to be (what it has hitherto been) a 
blind inexplorable#abyrintb, until a clue be 
given to it : a perfect riddle, unless a key be 
added to it. This clue, this key, will consist 
in an indication of the views and designs of 
those to whose lot it has fallen, — fiom the 
time when the very foundation of the edifice 
was begun upon, to the pi esent, — to he oc- 
cupied in the erection of it designs, the na- 
tural and necessaiy result of the position in 
which they have all along been placed. 

In a work confined to the subject of evi- 
dence, an exposition, bow brief soevei, of the 
universally and necessarily coirupt state of 
the predominant system of judicial procedure 
iu every country, may be apt to appear irre- 
levant: or at least of too mighty and dispro- 
portionate importance to be introduced, as it 
were, in a parenthesis, — as subordinate, not 
only to the subject of evidence, but to that 
comparatively small part of the ground occu- 
pied by the practice of exclusion 

But it will be seen that, of that coirupt 
system, the doctrine of exclusion constitutes 
a fundamental part — a featuie altogether 
characteristic and indispensable The conse- 
quence is, that, unless the nature and origin 
of that system were brought to view, the pre- 
valence of the practice could not be accounted 
for; nor, therefore, that sort of satisfaction 
given, which, on every subject which admits 
of it, the eye of the reader naturally looks 
for, and seems entitled to expect His time 
wiU not be the worse bestowed, if, in addition 
to this comparatively narrow abuse, the source 
Q|f so many other and still more crying grie- 
vances be pointed out: still less, if a glimpse 
^ould happen here and there to be caught 
of a feature or two of the only appropriate 
remedy. 

. In all discourses, authoritative and unau- 
iliofitative — at least in all discourses of a 

S mve cast-— that have had the system of ju- 
icial procedure for their subject, an assump. 
tion^expli^t or implicit, seems constantly to 
have been made,— vis. that the ends towUch 


that course has, with moie or less felicity, 
been directed, hhve been those ^o which of 
course it has all along been professed to be 
directed, viz the ends of justice 

Consider the position of the voices by whom 
the vocal concert on this stage has been led, 
— nothing can be more natural than this as- 
sumption, i e than the fact of its having been 
made Cunsidei it on the ground of parallel 
expenenc«i consider it on the ground of the 
known and incontestable pi inciples of human 
nature, — nothing can be more inconsistent or 
impi obable than the truth of it consider it 
on the gioiind of direct experience, — nothing 
can be more false 

False in every country — in every country 
far enough advanced in tKe*carcei of civihza- 
tion to have afforded a settled establishment 
in this quarter of the field of government, — 
It 18 111 a more pre-eminent degree false, as 
applied to English practice a proposition, the 
ti uth of which, howsoever unwelcome, will be 
found but too palpable, as we advance. 

Into no man s conception does it ever ap- 
pear to enter, that the securing the maximum 
of happiness to the good people of England 
was the motive, oi so much as among the 
motivesv which brought Duke William upon 
a visit to King Harold, — that it was a regard 
either for the purity of the Jewish faith, or 
the symmetiy of Jewish mouths, that rendered 
one of his royal successors so alert in ren- 
dering the functions of a dentist to one of 
his Hebiew subjects ,* — that it was the sym- 
pathetic apprehension of seeing their neigh- 
bouis dissolved in luxury, that used to render 
Mahrattu princes so diligent ui the collection 
of Chout 

Notwithstanding so many professions ai 
have been heaid (professions which, even from 
the impurest lips, will, to one who duly con- 
siders the character of the nation and the tem- 
per of the times, sound rather as exaggerated 
than as altogether insincere ,) many there ap- 
pear to be who regard with scorn and ridicule 
the notion that the augmentation of the com- 
fort and well-being of the Indian natives has 
bad any share in so many exertions as have 


* In allusion to King John, who, according to 
Mathew Pans (p. 192,) demanded 10,000 marks 
of a Jew, and directed one of bis teetli to be 
drawn daily, till he should comply.— £<& * 
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been made by governors-general in Hindostan 
for extending to those defenceless beings the 
protection ot English laws. 

If, in the very highest rank in society, so- 
cial and enlarged affections weie so completely 
smothered b> nairowand K.-lt-regarding ones, 
is it natural that, in an infeiior riink, the purer 
affections bhould, in the h.iine stage ot soeietj, 
have reigned paramount or aloin* ■’ 

Whatever on this subject ean, on the pie- 
sent occasion, be brought to view, imisf un- 
avoidably be subjected to an extieine degiee 
of coinpiession. To a fufure occa-.ion the 
task of dev elopiiient lyust, in a great measure, 
be defeired 

Hence it is, that what is here delivered 
must be delivered in the form of thought- or 
aphorisms, bearing the smiilitude of eriuie as- 
sertion* for proof and illustiation ( tor b> each 
example both pin poses will be seived) thev 
must wait for details, of which a* part oiilj 
(though what foi tins purpose, perhups, will 
be found a sulficn'iit pait) can find a suitable 
place in the jiieseiit vvoik. 

CHAPTER II. 

TUUMIWL OK 1 1 I •«. \ I 111 HIM'., AM) NATO- 

KAL OK JJOML-1 U’, bV S I’l Ms <(t I'hoCl.UL’Kl , 

WIIAl ? 

In consequence of the infirmities attached b\ 
nature to the intaiicv ot societv, the foima- 
tton of the sjstem ot judicial |iioccduic ha- 
novvhere ('except here and then* bv bits and 
patchesj been the vvoik ot the lecsilator, it 
has fallen everv where to the share of the 
judge. 

In consequence ot the same inliimitics, the 
judge received eveivvvheu' i or found means 
to make for him-elf. ' in the -hape of fee-* 
extraeted from the -uitor-. a letiiliution, ne- 
cessarj oi unnccc— .nv, for his tioiihlc, and 
the u-e ot his powei — for the scivne ren- 
dered OI fcUpi>osed to he reiideied to them hj 
the exercise of it 

The mode in whudi the will of a Icgi-l.itor 
(acting as buch ) is expre— cd, is bv ra/cs , 
mostly general, and at aiiv i.ite laid down 
beforehand the soit of law tliii- [uoduced i- 
callcd statute law \eiv dilfereiit was the 
mode in which the will ot jinlges vvas ex- 
prcbsed — ot judges acting as such, and, b\ the 
exercise ot that will, develojnrig the eoiii-e of 
procedure, and collecting-tees. No rules were 
laid down beforehand as occasion called, w hat 
was thought right, or pretended to be thought 


• Definiuon of a fee : — Money or money’s worth 
received at the expense of the suitors in a cause 
(all or any of them) on the occasion of a mass of 
wndng written or supposed to be written, or 
other act done or supposed to be done, in the 
course or on foe occasion of it. 


right, upon each occasion, was done • and as 
to rules, it was left to suitois to collect. or 
rathei frame them for themselves as they 
could, fioin tlie obsei vation of what had been 
done Law pioduccd in this mode of ge- 
noration has been called eonmon law ; and 
sometimes juny}jrudttirc, or jun-prudeiitml 
law 

Rules vvhieli aie laid down in determinate 
wold-, mav (in so fai as these vvoids are well 
chosen — .id.ipted to the hahits and eafiacities 
of those foi whose use the) me intended,; he 
ftiidei stood without art Rules vvliieh, not 
being hud down in determinate woids, can 
seaict‘1) with jiropriet) he said to exist, can- 
not he under-tood, — or raflier (siiice, where 
nothing exists, there is nothing tp understand) 
gue-sed at, — vvilhout art. The svstem coii- 
striK'ted hv such hands, and constructed or 
left to he constructed i« such a mode, may 
accoidiiigl) he termed the technical s)htem 
of proci-duie f 

\\ lien a man, empowered to pursue a public 
(diji et. Is hv tlie same means empowered to 
pm -lie a per-onal one, it i- not in human na- 
tiiie that this pi ivati* object should he a mat- 
tei of iiidiiieieiiee to him It will naturally 
and iinav'oidahlv exert an intliience uv'er the 
eoiii-e taken bv liim in the pursuit ot the 
public object In con-ideiation of this if)flu« 
eme, the s\-tcm here denominated the tech- 
niral svstem mav further be chaiaeteri/ed by 
the name of tiie fcc-<iathcrinij or Jet~cullccttng 
svstem The occasions ot bringing it into 
view* under this chaiacter vvill be but too 
numerous 'J'hc cmiits ot justice in W'hich 
the sjstem oi mode of jirocedure chalked out 
as above, and under such influence as above. 
Is in tonv, mav he terme3, hv one common 
appellation, couits of technical pioccdure. 
Ev CI V where thev mav he seen fo he chuiac- 
teii/t d h) a common set ot features J 

Ih'loii* states existed, at li ast in any of the 
forms now in existence in eivilued nations, 
tamiiie- existed Justice is not less necessary 
to the I'xisteiicc ot families than of states. 
The mode in which, in those domestic trU 


•f- ’J’he woril trrhnnal is not unknown to juris- 
prudiiite. \ oil may find it there in company 
with tlie word leuson’t. Techmcai is from the 
(Jrtek. and siarce } et made Englisli, It you have 
ammd to do it into English, — instead of it, put 
a/niitil: ftar not t' e hmling yourself mistaxen 
m an) one single instance. The mental endow, 
iiient di.s])layed in the manufacture ot these rea. 
sons, IS, in the same dialeit, c<illed aatutia: to 
render this into English, say folly, or knavery, 
or both together; the lonnexion is closer than 
men are apt to imagine — closer everywhere, but 
nowhere perhaps so ilose as in jurisprudence. In 
Folly, Knavery sees one of her most useful in- 
struments and best friends. 

;{; Facies non omnibus una, 

Nec diversa tamen 

£t documenta danius, qua simus origine nali. 
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I^nlilt» erettled by nature at the instance of 
necessity, justice was administered, and, for 
purpose, tacts were inquired into, may 
for distinction’s sake be termed the natural 
or domestic mode of judicature. 

It is among the characteristics of the na- 
tural or domestic mode of judicature, to be 
exercised (if not absolutely, at least compa- 
ratively speaking) without forms — without 
tides. A man judges, as Monsieur Jourdan 
talked prose, unconscious of any science dis- 
played— of any art exercised. One of your 
two sons leaves his task undone, and tears 
kis brother’s clothes both brothers claim the 
same plaything: two of your servants dispute 
to whose place it belongs to do a given piece 
of work. Yqu animadvert upon these delin- 
quencies, you settle these disputes it scarce 
occurs to you that the study in which you 
lave been sitting to hear this is a tribunal, 
a court — your elbow-chair a bench — your- 
self a judge. Yet you could no more perform 
these several operations without performing 
the task of judicature, — without excrwMng 
the functions of a judge, without hearing evi- 
dence, without making inquiiy, — than if the 
subject of inquii y had been the Hastings cause, 
the Douglas cause, or the Literary-property 
cause. 

It is among the characteristics of technical 
procedure, all over the world, to abound in 
lules and formalities. In process of time — 
as occasion presented itself, and, irresistible 
necessity urged inquiry — spite of all preju- 
dices, a discovery was made, that, with i.ttle 
or no exception, these rules and foimalitics, 
instead of being necessary, weie lepngnant 
to the ends of justice that an option was to 
be made between 'Che saciiface of these rules 
and formalities, and the saenhee of certain 
portions of substantive law, necessary to the 
existence of the state. Accordingly, certain 
portions of the field of judicatuie weic maiked 
out, and acoiiise prescribed foi the appoint- 
ment of judges, with authority to pioceed and 
inquire, to hear and determine, as they would 
do in the bosom of their respective tamilies, 
paying no sort of regard to any of these rules 
and formalities. For distinction’s sake, the 
courts thus constituted may be termed courts 
of natural procedure or judicature of natural 
procedure restored, or (if, in any odd nooks 
of the field of judicature, discovcty should 
in any instance be made of any little spot 
which happened to have escaped the fangs of 
the technical system) natural procedure pre- 
mved. 

‘ The character of the natural system of pro- 
cedure (it may already be perceived) is little 
than negative Health is the alisence of 
diseraq. Liberty, in its original sense, is the 
absence of coercion. Natural procedure is 
the <d>sence of those rules and foimalities of 
technical procedure is composed. But 


for verse, prose would not have had a name : 
but for technical, natural procedure would 
not have bad, would not have needed one. 

In current nomenclature, the distinction 
nearest to a coincidence with that between 
technical procedure and natural, as here ex- 
plained, 18 that between regular and summary; 
but the coincidence is iar short of being com- 
plete. Thus far, it is true, they agree, — that, 
in comparison with all technical procedure, all 
natural is always summary. But technical 
proreduie has its branches which are called 
summary, as well^as its branches which are 
called regular * for designating that which is 
not technical, the word summary has therefore 
been unfitted Moreover, summary means 
short • and wherever one course is shorter 
than another, it may, in comparison with that 
other, be termed summary. But, in a series 
of infinite length, the number of degrees is 
infinite a id in all that number there is no 
one that can have any exclusive pretension ta 
the epithet of summary. 

The final cause of this article of jurispru- 
dential nomenclature, is not difficult to di- 
vine The use of tegulayity is recognised by 
evei ybody the term > egular is eulogistic. Get 
people to believe that summary piocedure is 
something opposite to regular procedure, you 
may pie vail with them and accustom them to 
regard the more expeditious procedure with 
a yealous eye. In an undeihand way, you 
may thus insinuate and get them to believe 
(what you durst not assert) that there is a 
sort of incompatibility between the superior 
dispatch observable in the summary mode, 
and the siipenor regulaiity observable in the 
regulai (that is, in the technical) mode. The 
utility o* dispatch — its title to be regarded 
as one of the ends of justice — is too plain 
to be denied in the technical mode, as com- 
pared with the natural, the want of dispatch 
IS also too plain to be denied To reconcile 
men, as well as may be, to the repugnancy of 
the technical system in relation to this end of 
justice, you thus take the best chance that 
in so few words can be taken, for getting 
them to fancy, on the part of the natural 
course, a repugnancy to the direct and ulti- 
mate ends of justice . a conception, the exact 
revel se of which is the true one. 

In every country (so I imagine it would be 
found,) men of law, unable to find the shadow 
of an aigument, have trusted to the power of 
this prejudice, preserving a prudent or rather 
necessary silence. Blackstone, in the fertile* 
"soil of England, has been fortunate enough to 
find another and a still stronger prejudice, 
applicable to the same purpose. Summary 
procedure is a mode of procedure to be re- 
gat ded with jealousy, and with such a degree 
of jealousy as shall prevent as much as pos- 
sible the extension of it. With jealousy? 
Why ? Because in summary procedure there 
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\% no jury. No jury ’ — and what then ? Is 
the use of trial by jury to be regarded as an 
end, or only as a means? Taken altogether, 
are the ends of juStice more completely ful- 
filled bj legular piooeduie uith its ]uiy, than 
by summary proceduie without a jur\ ’ — 
another inquirj in winch no law\\er ever ven- 
tured to enga^^e, and on wdnch Illa(‘k>«tone 
knew better than to start. No where [ue- 
judice reigns, everything is to be lost b^’ in- 
quiry, nothing to he gained by jiiejudice the 
faame business is done t^wheii it is done) upon 
much easier terms. * 

But, in the very word .sawimnn/, may be 
feen an indication wHich, it it does not of it- 
self afford, at least points out the path to, a 
complete deinoiistiation of the incongiuitv of 
that mode to winch it sfainls opposed W h.it 
is a siimniaij mode It is a mode, in and hv 
w'hich an ellicicnt dcci'ion is ohtaiin'd, with 
a less quantity ot delay, e\pi'nse,» and \ c\a- 
tion, than tliat yylncli is.ittcn hi d to the otliei 
mode, termed the ictrul.ir 'I'o tlie use, (lien, 
ot the regular mode, a quantity ot cullati-ial 
inconvenience attaches, w Inch doe- not attach 
upon the summai y mode Fiom this single 
statemint, admitting it to he tine, follows 
a neees-sai} (*on-equence \\/ th.it, — unlc-s 
undci the suinm.iry thcie he -ome deliciency 
in iL-peetof the-ecmit y .leain-t mi-<lc( i-ion, 
and that delwiency -in h that the ini-i Inef ol 
it Is ot .1 magnit ud" to out w eieh the .idv . in t age 
oht.nned hy the det.ih .ilion tiom the ma— ot 
collateial inconyi nieiice m the -h.ipe <d delay, 
expense, tind yexalion, — the exi-tcneeot the 
regul.ir mode, he it \yhat it yyill, i- an »noi- 
nious mn-.niee 1- (he -uniin.iiy inode, then, 
attended yyith any -in h di-adyantage ■' 1- the 
regular inode atteiidid yyiili .iiiy -inji di-.id- 
yantage’' It -o, in yyh.it p.ntnnhn ii-pei't' 
h.it aie the .n i.ingenn nl- yylinh, la iiig ne- 
cc's.iiy to the gning tlie loinplete-t secuiily 
that c.in he eiyui .ig.nn-t nn-dt ci-ion, .ue to 
he tound in the lejnl.ii. and not to lie toiind 
in the siniiiiiaiy, mode'' 'lhe<pu-tion i- .i 
coneliisiye one no .in-yyei ha- tyii la eii, 
none cyei yyill la*, gmii to it All the yyit- 
of all the l.iyy yei-. h_y yylnun iiyili/cd -<Miety 
is inle&ted, yyould smk undi i the t.i-k 
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Cai'si of 'ini yni-or iniiNnyr nnai- 

1)1 RK, 'illE S1M,UK IM 11.1 si oi ml 

jria.r. 

§ I Enll'^ (ifjuiii>'(ifi/rc, until rt/n ft n-iiathnhuj 
(ijijiii'iitr to t/w t/ii/s of /uyiiri 

Various are the clauincis through yyhich, un- 
der the fee-gathering s\-tem, the iii.itter of 
corruption may find its yyaj into the hosuiii 
of the judge. 

1 . The tee is received into the judge’s oyyn 


—JUDGES’ INTEREST m 

hands, or, being received by another hand, is 
placed openly to his account.* 

‘ 2 . The fee is received by some subordinate 
officer, by the hand or on the account of the 
suboidinate , but the office is at the disposal 
of the judge, and sold by him for his oyvn 
beneiit the yvbole of the purchase -money 
being put into Ins oyvn pocket. 

a or, upon the admission of the offi- 

cer, the judge receives a bonus, avoyvedly or 
tacitly proportioned to the quantity ot the 
emolument constituted by the aggregate of 

the fees. 

4 . The office thus endoyy'ed is at the dis- 
posal of the jinlge ; but, being ( bj layv, or fear 
of public censure) inhibited liom selling it, 
he giyes it to some jierson connected yvith 
him hy the ties ot blood, alliance, or service : 
thereby saving to hinisclt the charge of a pro- 
yision yyhioh he yvould or yyould not other- 
yvisg liave made for the same person at hU 
oyyn expense the posscij-oi ot the office thus 
[ tndoyyed doing the duty of it in person. 

j o or hy depiitj , that is, by doing 

nothing toi it hut receuing the tees : the de- 
puty ii'ct’iy ing a coiisidci,ition tor his trouble, 
l»v a hxed sjilaiy, or hy a «h.ire of the fees. 

' <! The tecs, haying been leccived by a de- 

' piity, hy yyliom the duties of the office are 
pcitoimcd, .ire p.iid over to two or more per- 
sons in conjunction, nominated hy the judge: 
j yyhich pci son-, not doing eithci of thorn any 
p.ul oi (he husiiies-, appear upon the t.ice of 
I the ti.iiis.iction to he it ustees , the person for 
yyhin* us(* they ate tiu-tees not lieitig de- 
chiicd, .111(1 tlioiicc .ippcaiirig to be the judge 
hiin-cll, hy yyhom the tiu-tees yyere noini- 
n.ited 

It tln*,aggiegate of fec-» liable to be p.'id 
li.id. III the iii't.iiice ot each suitoi, been no 
gii.itci tli.iii It yyould have been in his power 
to pay yyithout any incoiiv eiiience yyortli re- 
e.iidiiig , if, at the same time, it had been out 
ot the poyyci ot the judges, or their subordi- 
nate-, to add, either to the amount of the fees 
exacted on i .ich occasion, or to the number 
ot the occ.i-ioiis on yyhich they yvere exacted ; 
111 -nclic.i-c, lift Wien the inteiest ot the func- 
tional y .mil Ills duty, no opposition would 
have hccii cicated hv this means. 

But. in till* ii.iture ot things, it yvas scarce 
po--iMc til, it, in the situ.ition in question, and 
' with the powei- iiiscpai .ihle from it, power 
I slioulil not he p()s«,es-cd ot adding either to 
the qu'intum ot the tee, or to the number of 
! the ocea-iiuis on which it comes to be ex- 
■ .leted 

The mischief became much greater, the op- 
position ot interest to duty much more stre- 

• The ludgis are now paid by fixed salaries, 
hut the subordinate functionaries are for the most 
p irt remunerated in the manner mentioned in the 
text^ the amount of the fees being regulated by 
the judges. — L’di 
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atiCMiM fBMIi. wlxen » given ram was 

ra&ea l>jr mullipljriQg the occasions of re- 
eeiTlng feesw than when it was raised by add- 
ing to th^ (quantum of this or that fee. By 
dlertte^ adding to the quantum of this or 
tbtt me^ no^ other mischief would have been 
pfo4ttCed than what would have been pro- 
ode^ by the addition thus made to the quan- 
tum of the expense. But, by adding to the 
number of the occasions, corresponding addi- 
tions were made, inevitably made, to the vexa- 
tion and delay* over and above the additions 
ma^e to the expense * . 

Unfortunately, it became, on various ac- 
eoufita, easier, much easier, to add to the 
number of the occasions on which fees came 
to be exacted, than to add to the quantum of 
each fee. Additions to the quantum of each 
fee could not escape notice, and would be apt 
to produce complaint. What did not come 
under notice, could not produce complaint, 
end the occasions of realizing additions to the 
'quantity of writing manufactured, or numbei 

rip - I — . 

* What a blessing, could judges have con- 
tented themselves with increasing fees in a direct 
and open way, without making business, or, at 
any rate, without making delay for the sake of 
making business! Take an example of this ab- 
adnence, 

fn equity, ki a $ubpeena ad respondendum 
(that soitof instrument by which a man is called 
upon to take upon himself the character ot de- 
fendant,^ the number of names on the same parch- 
ment, originally unlimited, was reduced after- 
wards to three. In Lord Chief-Baron Gilbert’s 
time, before and consequently exclusiveot stalhps, 
•Xpenso before the reduction, 6d. per detendant; 
after it, ks. 2d. : difierence, 

Gilbert’s reasons for the reduction : — Reason 1. 
!|*reventing a planed' from making a man de- 
fendant for the sake of vexing him;' — ttie parch- 
ment never going out of the office, nor tne de- 
fendant, unless by accident, knowing anything 
about the matter. The works of Oubert are a 
very galaxy of reasons; all of them of this stamp: 
the same logic, the same sincerity. Ejf pede 
Herctdemz and Gilbert is a ve^ Hercules among 
lawyers. For the pleasure of frightening an ad- 
versary with an equity suit, sixpence would not 
be grudged by Isus; eightpence more would by 
Chmsus. 

Reason 2. Preventing the mistakes, which 
would result of course, were an attempt made to 
write upon the same parchment any more names 
than three. “ In the multitude of counsellors 
there Is safety and it is the same with parch- 
mehts. But juries ? . . , Four and twenty names 
always on the same parchment: quaere, how many 
mlstMes? 

'In the character of a specific against the appe- 
tite for creating vexation, — the virtue of eight, 
fience disbursed, eight-pence once paid, irresist. 
Ible. tnthe character of a final or efficient cause 
#f made business,.,, the virtue of the same sum 
Medved, repeated every day, and aiw number of 
^eft in evenr day, imperceptible. Behold what 

to to here toamed eyes ! 

V Romanum (Chan.) 39. 


> or duration of other acts done, — in a word, 
to the quantity of business tendered necessary 
to be done, and. thence to the number of the 
. fees exacted on the occasion of it,^— -might 
very easily, and on a variety of undetectible, 
though false, pretences, be augmented almost 
without stint. 

Accordingly, under this system, the judges, 
to the power, added the effectual inducement, 
to produce factitious vexation, expense, and 
dela^ (or, more briefly, to make business,) in 
a quantity almost without hmit, and con- 
tinually tending tp increase . the vexation, 
expense, and delay, for the sake of the profit 
extiactible, in the shape of fees, fiom the 
expense Hence the production of vexation, 
expense, delay, and official profit, became the 
real, and in a manner the sole, ends of judi- 
cature. profit the ultimate end, expense and 
delay, so many intermediate ends, the pro- 
duction of^the vexation, not an end, but a 
collateial lesult 

Had not collateral mischief been contribu- 
tory to the profit (or, what came to the same 
thing, inseparably attached to the production 
of it,) It might not have been any man's study 
to produce any part of that collateral mis- 
chief but, being either contributory to the 
profit, or inseparably attached to the produc- 
tion of it, it became eveiy man’s interest, and 
consequently every man’s study, to produce 
them to the greatest amount possible f 

t Like causes produce everywhere like effects. 

Extract from tn« speech of Lord Henry Petty 
in the House of Commons CMornmg Chronicle 
for 22d May 11506 ) 

“ The matter was so contrived” (viz. under 
the existing establishments for the auditing of 
the public accounts,) “ that the fees ot the diffe- 
rent officers depended on the number of accounts 
which they passed, so that he who was determined 
to do his duty strictly, and to examine narrowly 
into any accounts that came into his hands, waa 
left almost without any business or fees ; while he 
who was most negligent of his duty, who passed 
accounts without being very particular as to the 
justness or amount of the charges, was in high 
employment, and had his office crowded with 
accountants and with fees. If the vouchers were 
regularly drawn up, this was all that was here 
required. No particular inquiry was made as ta 
tfie nature of the vouchers, and the manner in 
which they had been procured. The consequence 
certainly was, as may be presumed without fear 
of being in error, that great frauds and abuses 
were committed. Under these circumstances, the 
right honourable gentleman now no more, to 
whom I before adverted, saw that some change 
was necessary in the management of the public 
accounts, ana, accordingly, m the year 1785, a 
bill was-hrought in, appointing five comtms- 
sidhers for the administration of the public ac- 
counts.” 

Amongst the objects of the inquiry instituted 
in 1792 by a committee of the House of Com- 
mons on the subject of imprisonment for debt» 
was that of the number of premature deaths pro*, 
duced by the abuses connected with thatpracticek 



TECHNICAL SYSTEM — JUDGES’ INTEREST. 


Dh. III.3 


m 


So far as these ends of judicature are pur- 
med, so far must the ends of justice be 
sacrificed. But what the people and the so- 
vereign expect and demand is, that the ends 
af justice be pursued. Here, then, it becomes 
necessary to make a sort ut compiomise, and, 
to preserve appearances, foi the purpose ot 
k^eeping the public deceived and quiet, to 
sacrifice, to a certain degree, the pursuit ot 
the ends of judicature hir, that the ends ot 
justice might in general be supposed to be 
pursued steadily and e.vclusivelj , it was ne- 
cessary that, to a eel tain (Vgree, they should 
be actually puisued — that the\ should be 
pursued m all cases’ in which the pursuit <»f 
them was not ad\er>-e, and even in «;ome 
cases in which it was adveise, to the pursuit 
of the ends ot judicature. Thus, w'lien, in 
other stations, puldic tunctionaries iecci\e 
public money with a view’ of ext 1 acting what 
they can of it to their own use, ^n the waj 
of enlbe^zlelnent or pecuhition, — it liecoines 
neces'-arj to them notwithstanding ( to the 
prejudice, and pto tanfa to the saciiliee, of 
these their ofijei'ts) to apply a pait ot such 
inoncjs, cominonU b\ much theuieater part, 
to tlie "CiMi'C'' tor which it was de-igned 
But, to laise the uia-'' ot olhcial piobt in 
this line to its inaxiniiim, it was not sutlu'ieiit 
to laise to its inaximuin tlie qu.uititj ot pio- 
fit extracted on the occasion ot each smt — it 1 
beeaiiie aKo necc'sai j to i.ii-e to its maxi- | 
mum the nuuiberot suits uiidei-.tand, ot ■>uch I 


suits, and sindi suits onlv, as would jiehl 
a mass of profit woith acceptance on such 
tel ms. 

Whatever suit would eith<-r \iehl no piotit 
at all, 01 none that weie woith acccptame — 
none that, bj the nia^^ ot it" pudi,,t, would 1 
outweigh in t he miiidot the judge tlie lnnible . 
ot doing the busiiie"" , in i eg.u d t<» e\ er\ "iich . 


suit, it was his intiie-f tliat it "hoiild ne\ei 


trouble. By the augmentation of the aggre- 
gate mass of fees collected, both these ends 
were served at once; by the money paid by 
suih of the suitors as could and did pay, pro- 
fit was augmented • by the exclusion of such 
suitors as were either not able or not willing 
to fiay, trouble was diminished. In the first 
case, the imposition operated as a tax, and 
\ielded re\eniie. in the other case, it operated 
as a prohihitiDii, and j added ease. 

Jso "Ueees"fnllj has this fee-gathering sys- 
tem acted 111 the production of one of those 
j'esults which it has con\erted into the actual 
ends of judicature (^viz tit lay,) that we shall 
see the same suit which, under the natural 
system, regularly occupies on an aveiage a 
space of a tew minutes, occupying with equal 
legularity, under the fLC-collecting sjstem, a 
space of some hundieds, not to say thousands 
of times that inaeiiitude So successfully again 
has It a(‘t(‘d 111 the pioduction of another of 
those ends of luilieiitui e — Jemal i>f justice — 
that (its to all lemedies othei tiiuii such as 
are applied hj (Timiiiiil smt j W'e shall find 
fioin SIX to about iiiiie-tt nth" of the people 
in Engl.uid lixid by it in a "tute of perpetual 
outlawry 

It, b} the system of yyhieh tins delaj and 
tills d( iiial of iU"tiee weie tbe ends and are 
tlie liuit", a triealer elianee ot light decision 
yyeic uiroided, than by the nut 111 al system 
uboy«‘ contia-ti’d with it, the mischiefs ot the 
technical sy-tein iniudit receue «ome set-off, 
some eompeii"ation, tliongli it Could scaicely 
be tiny tiling neat an adcipiate one But, in 
piopoition as both sj^tcins are seen into and 
undei"tood, and *‘>011 in the course of the 
vciy "inall pait ot tbe examination (‘ontained 
in the cii"iiiii«: p.iirc", it w»ll be seen that the 
elianee of light deei-ion is, by the teelinical 
sj"t«‘m, deeii-a-cd in a yanet) of wajs — in- 
ei eased in none. 


be begun, oi, la mg begun, "bouhl come to an 
end us soon .i" po""ible t(»i the tiouble, the 
laboui attached to tin- doing ot the bu"ine"s, 
IS, in othei woid", so much ye.xatioii to the 
judge. 

Hence, the end ot actual ludicaturc became 
distinguishable into tyvo pimeipal bramdics . 
positive and diieet, tbe augmentation of pio- 
ht , ncgatiye and eollater.il, the diminution ot 

ffo proposition in history is more completely out 
of doubt, than that this practice was set on loot 
by the judges, in the teeth of the then established 
law, to sirve as an instrument of extortion in 
their hands. 

Were it possible to distinguish trom other 
deaths, those wlmh had for thtir cause the napa- 
city of those official guardians and protectors of 
life and liberty, — to distribute the imputation 
of the misery in due proportion among those by 
whose power it has been produced, and by whom 
the profit of it has been reaped, —how innoxious 
would the murderer appear, in comparison with 
tbe judge from whose lips he receives his doom! 


§ ’2 Alliance lutwicn the sj/ns/t; intcte»t 
jut/tjrs find that i[t i)U[tts^wntit luwijtrb, 

I'ikUt cviMj s\«.trm ot pioi’cduiL*, and in 
\ failit’st an<l ludf^t of society, 

iiidu idiifiK tIuM c iiiubt alwa\ s have been, 

•r ^ 

tu yylinm, by infiimitj, budilj or intellectual 
( oil tills H" on othei oeeaMoiis, ) the assistance 
ot others inu"t oceasionallj haye been ren- 
dered ne<‘e"sjir} So tai as persons standing 
in need ot this a"sistance could find friends 
that weie at the same time sufficiently quali- 
fied to uifoid it, and able tu affoid it gratis, 
so fai societj could exist, and did exist, with- 
out pi ufessioiial layvj ei s. But, so s( 9 on as one 
in"taiice manifested itself, in yvhich a man, 
unable on other terms to obtain the assistance 
he looked upon as necessaiy, had recourse to 
pecuniary retribution tor the purchase of it,— 
that instant the protcssion of a law’jer came 
into existence. 

The same motives by which, in every other 
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line ef btutnewi, a man is sti- 

Kutii^ed ta tsm to its maxtomm the quantity 
^ ttta hfuineaS) will of course apply them- 
seWes to this, and with equal energy. The 
interest of the judge was, that there should 
he M nsany suits as possible the interest of 
ttie professional lawyer was the same Here 
is a community of mteiests, between the 
|udge on the one pai t, and the professional 
lawyer on the other and this community of 
intereat is, upon the face of it, perfect and 
entire. It was the interest of each, that the 
Wasg of business (undei stand always profiu 
yielding business) should be as great as pos- 
idhlet it was the interest of each, that any 
exertions of his own, by which any addition 
could be made to that mass, should not be 
Spared. Fellow labourers towaids one com- 
mon end, the acquisition of pecuniary proht 

co-operators throughout the whole of the 
career, yet in no part of it competitors, — a 
sort of virtual partnership was thus established 
between these two species ot lawyers a spe- 
cies of connexion (be it ever rcinembeied) 
constituted entirely by the inode of payment 
established in the case of the judge, a con- 
nexion ever existing where that inode of pay- 
ment exists, never existing eithei where the 
judge leceivesno peouniaty retribution in any 
shape, or where, leceiving one, he receives it 
in the shape of salary only, and without tees 

Under the fee-gathering system of proce- 
dure, — the main and nevei-f.tiling Inanch of 
the art of judicature, a bianch which is sure 
to be cultivated, and ui pei fcction, whatso- 
ever comes of the rest, is the uit of makituj 
husinesa. In the exercise of this art, we now 
see one sure and evei leady assistant to the 
judge; the professsonul lawyei , bis pat trier, 
as aforesaid 

Whenever it happened that, in the tiaiisac- 
tion of the business, the pai ty, the cheat, was 
himself present, as well the piofcssional 
lawyer, his assistant, — tlie pi esoiicc of a pei- 
8011 whose interest it was, that, of the busi- 
ness for which he was to pay, not inoi e should 
be done than was necessary to his purpose, 
operated as a check to the exertions of the 
[lartnersbip m that part of then industi y whu h 
consisted m the ait ot making business, lioth 
parties felt themselves stimulated by the 
Strongest and most constantly acting interest, 
to make every exeition for the leinoval of so 
troublesome an obstacle An iniquity so gla- 
ring, so repugnant to the most obvious ends 
»ncf perpetually reclining principles of justice, 
m opposite to the piactice of every man that 
BV^r lived, m every case in which he had the 
li^qypry of truth really at heart, could not 
n einy country be the work of a moment. In 
l£n|:land in particular, it cost seveial cen- 
lo Indng this part of the system of 
ixclusion to th« perfection in which it exists 
It present, . 


To make a direct rule of court, Mying, in 
so many words, No suitor shall be allowed to 
transact, or join in the transaction, of bis own 
business — no suitor shall ever be admitted 
into the presence of the judge, or of any 
of the officers acting under the direction of 
the judge, — would have been too monstrous. 
The resource was, so to torment and vex the 
suitor by delays and fruitless attendances, as 
to make him regard the faculty of saving him- 
self from this torment as a special grace and 
favour. 

No system canrever be made so absurd or 
atrocious, as to appear so to the bulk of those 
who are born under it,' much less to those 
who are paid for upholding it In Mexico, 
human victims were understood to be an 
acceptable fee, human blood a bonne bouche, 
to the supernatural and immoital judge. In 
England, so late as the seventeenth century, 
duelling w^s regarded as the surest mode of 
obtaining his judgment * and, m the presence 
of his natural and mortal deputies, champions 
were, as attorneys and barristers still are, 
legarded as being, on many occasions, eligible 
substitutes to parties and witnesses 

A capital improvement was made in the 
art of making business, when one professional 
lawyer had contrived to make pretences for 
calling in the assistance of another Each 
made business of his own, and business foi the 
other John was paid for attending Thomas 
— Tliomas foi being attended by John .John 
was paid for wilting what Thomas was to read 
— Thomas for reading what John had written. 
In opeiations ot the mechanical kind, by the 
division of labour, the sum total of labour 
necc'-saiy to be bestowed is lessened In the 
case of the species ot intellectual labour here 
in question (at any rate where it is paid for 
in tins mode,) the result is reversed, the sum 
total of laliour bestowed, or (what comes to 
the same thing) pretended to be bestowed, is 
ifi< reused by what is called division — by the 
allotting of dilfeient poitions of labour, oi pre- 
tended labour, to so many different hands 

Of a cause the same in denomination, how 
comes it that, in the two cases, the effects are 
so opposite? A seeming paradox: but the 
direction in which interest acts, explains it. 
In the physical case, the piofit of the direct- 
ing hand augments, as the quantity of labour 
employed ui the production of the given effect 
diitnnishes In the psychologic-al case, the 
profit of the duecting hand is increased, not 
by the diminution, hut by the augmentation, 
of the quantity of labour bestowed, or pre- 
ten (l“d to be bestowed. 

The quantity of business made in each 
given cause being thus made to increase, by 
and with the number of hands employed in 

* This was put an end to in 16&4. Scobell, 
c. 36.— 
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it, — ijt has become the interest of all hands, 
and in particular of the superintending hand, 
to give every possible increase to the number 
of such hands In other woids, the quantitj 
of profit flowing under this system into the 
coffers of the judge receives a natui.il innea>»e 
from the number of the channels through 
which it flows. 

In ordinary partnerships, an inciense in 
the number of the paitners is lather a con- 
sequence than a cause ot an iiicieasc in the 
quantity of {»rotitahle business wheieit be- 
comes a cause, it is alwa\S in \iitne of, and 
in [iroportion to, the aptitude foi thebusines-, 
on the pait ot each such additional partnei, 
whether in the waj of ca|)ital, connexions, 
industry, or skill this great law 

paitnership, an increase of the number of the 
partners has never been a cowscy/o / n /• ot the 
increase of business — has e\er bcenn(Vo/sc, 
and — as to skill and industi j — V> the aug- 
mentation of the factitious pait ot the busi- 
ness, the absence of those (jnalitics i- min-h 
more fa\ourable than then [trcseiice theinoie 
neglects and the inoie bliindeis, the moie 
business 

To the grand obp'ct of raising to its inaxi- 
mum the r{uantit) ot business, oi ibemanntac- 
tor\ of ma<le business, tlieieis no oin' aitiele 
so essiMitiallj iisetul, as a stoik ■ is eojiioiis 

Us po-sible I ot In s rifci.inci ot lie- is Imisi- 

ness refutation ot In s is biisiiie-s deeision 
and opeiatioii in i\ei\ \\a\ upon the yioiind 
ot those lies Is hiisiiie" ie\i is.il ol that de- 
eision, undoing, ot i(|iniin!.', oi pu tt inling 
to lepaii, the nii'(liiet done bj llio-'* op<‘ia- 
tioiis, when ibe lies come to be d( tei-lt d, is 
bii'iin ss * 

lint the grc.iti i tin* mnnbei of pHvte--ion.il 
substitutes on tin* -ame side, the eieitei .ind 
more elheieiit tin- stock ot lie- tin gtnei.i- 
tmn Is moie e<is\ , tin n tnt.ilion .ind (b tee- 
tion mole tai d\ and inoi e dilbnilt, t be daneei 
ot piinislimcnl la dan',^« i wlinli, it it \\(i<- 
rc-all/ed, might opeiale in the was of pie- 
■sentlonl tin- Ic'S toinndable Mouosei, tin 
greatei the mimbei ot pi otsssional eliannel- 
throiigh wliieh a pioliT.ible lie e.in be made 
to flow, the more tlK-etnalls is detection pie- 
\erited, oi at le.ist rctaid<d, ami, b\ tin- dc- 
stiuction of all indisidnal ies[)onsibilit\ , the 


• M'bat IS here saul t>t tlie usl of In s must n it 
be understood ss ithout ilistinetion. Tbcie .are lies 
which the interest of tlie linige has calkd ujmn 
him to punish; there arc lies sshnh Ins interest 
has. called upon him to iherish. Where the line 
of distinction ought to be, and aceordmglv where 
it has been, ilrassn, will soon be shown in its 
place. Hut, on coiidition of observing a distinc- 
tion which lias luver jet faiKd to be obscrssd, 
the encouragement gisen to lu s is one of the most 
useful of those mam br.inclu‘s, which we shall 
presently have occasidti to display, of the art of 
making business. 


more effectually is all danger removed of pu- 
nishment or shame. 

If the party for whose benefit freal or pre- 
tended) the lie is uttered, to and m the pre- 
sence of the judge, is present at the uttering 
of it (whether it he liy his own lips or an- 
other’s that It lb uttered,) there is a somebody 
who IS responsible for it, and that somebody 
Is he. Wliat you can do, if there be any use 
in It, is to exempt him from all factitious pu- 
nishment what you cannot do, is to exempt 
him tiom the natural punishment of present 
••hame On the other hand, keep him out of 
the \iiiy, jiroviding at the same time a gang 
ot [iiofessional lawyers of different classes, 
through whose pens and lips it shall have to 
flow' till it comes to the ear or the eye of the 
]udgc, the inoie numeious the band flaw- 
ycis alone, oi, it the client he the author, 
l.iw'yers and client together,) the more se- 
cure tlicy Hie, all and each ot them, fiom 
evciy the -lighte-Nt flii»h ot "hame. The law- 
\ei-are tlieu*, hut they ( sneh is their mis- 
fortune) aie inisiiisti acted and deceived, the 
client, it In- weie there, would be exposed to 
-hajiie , but he is not there — care has been 
taken tli.it he >«hall not he. 

S(i m anothei hram-h ot trade — the huatling 
tiade, — the gi eater the nnmher of the part- 
m-i-, llu- inou- dilln-nlt it is to ascertain, at 
< ach gi\t-n moment, in who-e possession the 
I pni-e ol watch i- to he tound 
1 In a putnci'lnp i it in.iy he said) — in n 
paitnt-i'Inp piopi il\ -o (-ailed, ns between one 
.itlnn(-\ and anothei , the community of in- 
1- i-on-tant and conqdeti* Stiles can- 
not po(-l.i-t .1 -i\p 4 -ncc, but Nokt-b comes in 
loi an equ.d, oi, at cording to the terms of 
the paHiii-i-hip iwhn-h itnnes to the same 
, tliiiiL', I .1 pitipoitional sluiie. But many and 
I 111 in\ .(It- tin* oi'ci .ition-' on the occasion of 
I whit-li, wliili- the attoiiu-y M-ccives -^o much, 

I the b.iiii-tci get- nothing, tin- judge as little: 

I niin\, .igiin, aic the occas’tuis on which, »t- 
I toim y anti i-oun-t -1 eat-li getting his profit, 

I tin- intlgi- -.till receives nothing as before. 

Ptiiilitles- but, to any pr.ictical purpose, 
wli.it t-lli'Ct re-ults fioin these exceptions? 
Not .ib-olulelj none, but next to nong. To 
(-on-litutc till- eirective paitneiship, to render 
the eoininnmfv ot iiiteiests stioiig enough for 
eveiy pemicious iniiiio-e, it is not necessary 
that the judge 'should come in for his share 
on cveiy ot-c.i-ion , it is sufficient if there be 
any oct-.i-ion on which he comes in for any 
-bale -ullieient on every other supposition 
than this, viz that the aggregate amount of 
liH -haie docs not, communibuK annts, consti- 
tute a sum sufficient in his station in life to 
exeicise any corruptive influence. 

The case is, that, — although upon a minute- 
search and analysis made with this special 
view, a separation might be made between 
the two ellipses of coses — viz, those in which 
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doflft {Aiticipate in tlie profits made 
t^'lawjr^ri of ihe other classes, and those in 
Wh^^ no does not, — yet so thoroughly inter- 
miii^ed are tire cases that belong to one of 
tlie two dasses with the cases that belong 
to the t^er, that, without such express re- 
eOMreh (a sort ©f "research which one may 
!|tehture to say no man ever made,) it is not 
po^ble for any man in the station of a judge 
to have retained in his mind any such con- 
ception clear enough to have maintained an 
bsftuence on his conduct. What it may hap- 
t>en to him to say to himself, is — By this or* 
that part of the present suit I shall not get 
mything : what it never can happen to him 
to say to himself, is. By two such suits I 
•hall get no more than 1 shall by one. 

What, then, is the result? That, literally 
speaking, there is no partnership, because 

there are no articles but that in effect, at 

least to the purpose here in question, and on 
the occasions on which the word partneiship 
is here employed, the partnership is undeni- 
able. There exists that sort of community 
of interests which it is the effect and the ob- 
ject of a partnership with articles to create, 
and for the expression of which the term part- 
nerthip is preferable, as being so much shot ter 
than any phrase by which the equivalent of 
it could be expi essed in other words. 

Considered in one point of view, the cor- 
ruptive influence may in its effect be stronger 
than if there were an actual partnership, de- 
clared and confirmed by articles In the case 
of a real and declared partnership, all eyes 
would be open to the existence of it — all 
hands upon their guard against its corruptive 
tendency. Acting underthis chock, the judges, 
the ruling member^l, would be more cautious, 
and abstain from serving the partnership in- 
terest, and (which is the same thing in othei 
words) from vexing and pillaging the people, 
in many instances in which, foi want of such 
a check, they now act at their ease Whereas, 
at present, the thread by whicli the interests 
of Uie several members of the firm are bound 
together, being of so fine a textuie as to be 
invisible to vulgar and incurious eyes, that 
check.can scarcely be said to have existence 

That the existence of the corruptive con- 
nexion IS generally unperceived, seems in- 
dubitable ; else, how is it tl^at, — not fi oin 
lawyei*8 only, but from non-lawyers of all 
cljssses, the boasts should be so incessant of 
tk© purity of English judicature ? 

'' That, in a certain sense, the purity is com- 
plete, seems altogether probable , viz that, 
within the memory of any man living (to go 
,ho highet,) no English judge of the superior 
iClass ever received from a suitor anything that 
could wi|h propriety be termed a bribe. 

Whflt is^ jQOore > were it possible to know, 
I should not he surprised to leain, that no 
instance had ever happened in which any 


judge now living was instrumental, know- 
ingly and willingly, in the establishment of 
any fresh rule or practice, the effect of which 
was to make any addition to the amount of 
the profit of the firm. 

Were I to hear of the existence, without 
being apprized of the purport, of a new re- 
gulation, emanating from any of the courts of 
Westminster — and were 1 obliged, as suitors 
are sometimes in those courts, to make a 
bet, — I would lay the odds that the regulation 
had both for its object and its effect the pro- 
moting the interest of the people, in the cha- 
racter of suitors, and not that of the learned 
partnership For inasmuch as, every day, at 
however slow a rate, the legislature and the 
people come to see further and further into 
then own interest in lespect of matters of ju- 
dicature, — every day, in point of obvious pru- 
dence, it becomes more and more necessary 
for the paitneiship to consult that interest. 

But, having gone thus fai , here I must stop. 
And, admitting on the part of the existing 
generation and their probable successors all 
this puiity, no admission is made that is in 
any degree inconsistent with the supposition 
of a system rotten to the very core. Nothing 
IS done by any man to make tbe practice 
woi se. Some things are done now and then 
to make it better. But so thoroughly bad is 
It, having been so from the beginning — so 
thoioughly adverse to the people, so tho- 
roughly favourable to tbe partnership, — that 
to attempt in any wav to do anything to make 
it v,’oise, would be an enterprise as unneces- 
sary as it might be imprudent and unsafe. At 
the pace here supposed, improvement might 
go on century after century , and, after as 
many certuiies as have elapsed since the Ju- 
lian period, tbe system, in respect of its essen- 
tial cliai arters, might remain still tbe same — 
still subservient to the ends of judicature — 
still repugnant to the ends of justice. What 
these characteis are, or at least some of them, 
will be endeavoured to be shown in the course 
of tbe next succeeding chapters 

§ 3. Interest of the partnership in depraving 
the moral and intellectual faculties of the 
people. 

Whatever mischief is done from the seat 
of judicature, must have a veil to cover it. 
It must be taken for justice, or it would not 
be endured. What is done by the authority 
of a judge acting as such, — were it avowed^ 
or even, without being avowed, cleaily un- 
derstood, that it was contrary to justice, and 
by rtie judge himself known to be so, — in the 
first place, the sovereign, whoever he were, 
would not endure it , m the next place, if 
the sovereign would, the people would not : 
they would rise upon the judge, as they 
upon Jefferies, and tear him piecemeal. 

To keep the moral and intellectual fiicul- 
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ties of the people in as corrupt and depraved 
a state as possible (under the exceptions dic- 
tated by a regard to personal safety, ) may 
therefore be set dowm as among the constant 
studies of the man of law. To coii'-tnict and 
keep at work such engines a^ should he best 
adapted to the purjxtse, has been the subject 
of his constant labours 

Suppose a people i educed to -^uch a pitch 
of stupidity, as to be pei^uaded that to con- 
vert injustice into justiee was a tianstoima- 
tion in the powei of e\ci\ judge, and that, 
to effect it, nothing moil* was m an\ case 
iiecessarj, than to juonounce one orothei of 
three or four words, buch as null, i tml, had, 
quash, irn ijulai itu. What is (vi-j enough to 
conceive is, that, supposing this point ae- 
coinplibhed, the actual ends ot ]udieature aie 
fullilled — the oni* grand [>ioblt in solved. 

Suppose, again, a people brought into and 
kept 111 such a state ot stupidity, as to be- 
lieve, upon the word ot a judge oi ainbodv 
else, that wiltul lal«chood, \\ln*n iitteied by 
or by order of a judge acting as su<‘h, be- 
comes not Old} an innocent, hut a usetul, a 
meritorious, and even a neeess.u}, [iiaetiee, 
insomuch that, without it, justice eithei could 
not be administered at all, oi at aiu late 
could not be udinim'teivd in aiiv thing like 
the same peite<‘tion as with it, and bv the 
help of It. Here again i supposing tins done, ) 
what lb easil} umhustiuid is, that in such a 
state of things a judge need nevci be at a 
loss, tor that, uiidei tavoui of it, it is iii his 
power at aii} time to commit, with impiimt} 
andsatet}, whatevei wickedness is nutbt to 
his taste 

All this lb {dam and easy liut the difli- 
cultv, 1 do not sav is now, but one dav mil 
he — t postei ity w ill tcel it in all its loiee) — 
the dillieult} will be, to conceive how it 
should be, that, in a state ot soeiet} in man} 
other lespei ts so higlilv enlightmied, a vvliole 
people, including the iiu-mbers oi the so\e. 
reignt}, should have Inin in such a state ot 
iiitatuation as to give, in language oi in pr.ic- 
tiec, assfiit to two pi o[i(e>itions, m which so 
much absuidity is combined with so inindi 
wickedness propositions, the pci suasiv e foiee 
ol vvliK'h depends upon a < oiibtant and uni- 
verbdl habit ot blind ahsumption pioposi. 
tions in defence of which, when once put 
into question, not all the wit of mankind 
could turnibh, in the wa} of argument, the 
value of a single s} liable. 

For reconciling the understandings of the 
people b} aigumciit and reabon to the practice 
of these enoimities, it is ncedlebb to sayliow 
vain the attempt would have been, how hope- 
less the task could not but have appeared to 
be. For reconciling their affections, and at- 
taching them to the practice of these enor- 
ooities, the course taken was, to give it a 
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connexion as close and extensive as possible 
with such results as in themselves were most 
agreeable to those affections. 

To do aw'ay the antipathy naturally ex- 
cited in this or that man’s mind by the view 
ot an immoral act habitually practised by 
another, no couise can be so effectual (vvliero 
It is a possible one.) as to engage him in the 
practice of it liiin-elf. This done, it is no 
longer in his power to accuse the other man, 
without Rceiising himselt. llis mouth is 
stoppeiMor evei , ami, to keep at peace with 
•himvelt, an indispensable task is to reconcile 
himself in opinion, as well as he can, to that 
suit of conduct to which ho has already re- 
conciled himself in practice. From thence- 
buvvatd, his thoughts on the subject will be 
as tew as he e.iri make them, and those all of 
them on one side Whatever idea tends, in 
his view of the matter, to present the practice 
111 ail agiee.ible light, will he embraced with 
avidity whatsoever tends to place it in an 
untavouralde point of view, will he studiously 
icpellcd with av Cl Sion and disgust. 

Hence it is that, under the tec-gathering 
s}stcm. It has been to the paitner«hip so de- 
sirable xn object, and (with the help of the 
po.icis insepaiable tiom the office ) unhappily 
so e.is} a one, to convert the whole body of 
suitors, little Ic-s than the whole body of the 
[icoplc, into a company ot liars , to make the 
piactiec ot that viC(‘ a condition itne qud non 
to the receipt — bt us not say of — 

but ot .ill those ncccbs,iiy benefits which aie 
ev<'r piavcd loi oi gi anted under the name 
ot ju-tice 

At ( oiilingl}. 111 the road of moral filth and 
coiruptioii tliiis elalior.iteh made, not a step 
C.U1 a luaii stii without Ather uttering some 
lie, oi aequieseing m the utteiaiice of it by 
some one else As nonsense succeeds to non- 
sense, absurdit} to absiiidity, so does lie to 
lie, tiom the hegiiimng of the caieer to the 
end ot It .ill toreed into men’s mouths by 
these pictcmled giiaidians of the public mo- 

l.lls 

'I’o tlie }ou1h of both sexes, when dock- 
ing to a b.ill-room oi ,x theatre, it has never 
}«t been pioposed,as a condition piecedentto 
then adinissiuii iiitotiiose seats of social plea- 
sure and innocent delight, that they should, 
c.u h ot them, before the delivery of the 
ticket, take a loll m the contents of a night- 
cait, kept in waiting for that purpose. But 
an initiation of that sort cannot be more re- 
pugnant to the ends that attract the children 
of gaiety to a theatre or a ball room, than 
the being rolled, as suitois aie, through the 
mire of mendacity, is repugnant to the ends 
in pursuit of which they find themselves un- 
der so unhappy a necessity as that of betaking 
themselves to that seat of affliction called a 
court of judicature. 
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§ 4. Jkter«$t of the partnership in the irra- 
tienaUty of the law. 

• It \itra^aii4M the interest of tbe partnership 
that tile, law he throughout as irrational as 
possihle. Why ? That it may be as uncoiijec- 
tlirikble as possible. Tbe more rational, the 
ll^eeasy to discover bv eoniccture. the moie 
n^etioiiai, the more dilHcult — no, for that 
implies proportion ; whereas nothing was more 
easy than to give it that degree ot irration- 
aKty that should set conjectuie at dehance. 

In every country that is not plunged in* 
harbarisin, -~the inhabitants of it subject to 
the yoke of corruption or caprice under the 
maSK of justice (but where is the country 
that in this respect has completely emeiged 
out of the sink of barbarism ?) — the will of 
the sovereign has, throughout every part of 
the field of justice subject to it, clothed itself 
in a determinate assemblage of words and 
those words it has adequately convened to the 
notice of each individual whose conduct i'^ 
respectively required to conform itself to the 
respective portions of it. So far as this funda- 
mental duty of the sovereign has been fulfilled, 
the office of conjecture is a sinecure When 
and so fiir as this duty has been left unpei- 
formed, there extends the province of conjec- 
ture. The materials which conjecture has to 
work upon, have by some means or other been 
locked up, and rendered inaccessible to the 
great mass of those whose conduct is to be 
r^ulatcd, or rather whose condition is to be 
disposed of, by a decision impossible to'be 
foreknown, because not previously m exist- 
ance. Here then it is that the demruid foi 
conjecture comes in, and the use of rationality, 
for tbe assistance orthc individual in the pei- 
formance of a task at once so important and 
80 difficult. 

Applied to law, tational is as much as to 
aay subservient to utility Seeing that gene- 
ra utility is for the most part the object ac- 
tually aimed at — always the object professed 
to be aimed at, by the authors of statute law, 
.—men take for granted that the same has been 
the object aimed at by jurisprudential law. 
This being taken for granted, — each man — 
when, for the purpose of determining at the 
moment how to conduct himself, it becomes 
necessary to him to form a conjecture relative 
to tbe state of the law, actual or future, in 
that behalf — thinks with himself what sort 
of decision is most conformable to the con- 
eeptioiishe has been led to entertain concein- 
ing the dictates of general utility, viewed 
ei^r immediately in themselves, or through 
tfab medium of the dictates of justice. 

Utility boiiig the object towards which, 
with more or less skill and felicity; all eyes 
ore directed,— whgt appears to each man the 
track of utility, is the track in which he ex. 
peots to find, on eadi occasion, the footsteps 


of the judge. Positive law, actually created 
statute law, or known decisions of jurispriK 
dential law, excepted, — this is the only chance 
which tbe ideas of any one individual have of 
meeting with the ideas of any other, the judge 
himself included The track of utility is the 
common place of rendezvous for all minds : 
meeting in it is the only chance which any 
one nmid has of finding out any other The 
road being one which they are all but too apt 
to miss, hence the expectations of each con- 
cerning what will be the opinions ot this or 
that other aie pio^oitionably apt to be disap- 
pointed but, be the disappointment ever so 
fi equent, this is the only chance they have 
for escaping from it 

But, as It IS the interest of every individual, 
in the chaiacter of subject (viz to the law) 
and eventu.al suitor to the judge, to possess 
the greatest possible chance of finding out by 
conjecture iVhat will be the eventual decision 
of the judge, so, on the other hand, under 
the fec-gatheiing system, it is the interest of 
the judge that, in the endeavours thus em- 
ployed to find out what will be the decision, 
the suitor shall be as seldom right as possible'* 
in other woids, that, with reference to the 
suitor, the state of the law should be through- 
out not simply uneognizable, but as uriconjec- 
turable, as far out of tbe reach of conjecture, 
as possible. 

Fiom this unconjecturabihty, two inti- 
mately connected but perfectly distinct ad- 
vantages accrue to the paitneiship, and, pto 
mtfrcs<ie suo, to the judge — 1 In propoition 
as the law really is uncoiijectnrable, the fail- 
uies made by the suitoi in his attempts to 
find It out are frequent and, as often as the 
coiijecturt of one paity points one way, while 
the conjectuie of the adveise paity (both 
being in a state of affluence adequate to the 
maintenance of a suit) points the opposite 
way, a suit takes place, and the partnei ship 
have tlie benefit of it. 2 In proportion as, 
to him who, in the quality of eventual suitor, 
thinks of it, it appears to be, with leference 
tolninself, unconjecturable, m that same pro- 
portion rises the obligation he feels himself 
under of having recourse to the professional 
lawyer, by whom that faculty of conjecturing, 
of which he feels himself destitute, is sup- 
posed to be possessed : here then, suit or no 
suit, so much business is made for the profes- 
sional lawyer in that shape, in the character 
of law-adviser or opinioiiist, whose business 
it IS m each case to form conjectures con- 
cerning what in that case will be the even- 
tual decision of the judge The judge’s mind 
the firmament , the opinionist the astrologer, 
whose horoscope points itself to that seat of 
super celestial influence. 

To accomplish the object of the partner** 
ship (his own of course included in it,) it 
evident enough how easy, on this occasion, 
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is tbe task of tke judge. Appoint a place of 
meeting with a man, if in fact it be your wish 
not to meet with him, nothing can be more 
easy: a very slight deviation from the spot is 
sufficient to secure you against the misfor- 
tune it is your wish to avoid. By stepping 
aside but a little way out of the track of rea- 
son, a judge may thus be suffici^tly assured 
of having placed his decision, and all future 
decisions capable of being built on the same 
ground, out of the reach of conjecture. 

On this occasion he has but two purposes 
to accomplish ; and neither^f them very ditfi- 
cult to accomplish:-;- 1. That the decision, 
with the ground he places it on, shall be ii ra- 
tional ; and, 2. That, howsoever irrational, 
they shall not be in such sort and degree ir- 
rational, as that it shall be impossible to find 
for them any pretence which may serve to 
prevent their irrationality fiom presenting it- 
self in its genuine colours to the u^’es of the 
non -lawyers, whose interests are sacrificed 
by it. 

The more unconjecturable, the more ab- 
struse : the more abstruse, the greater the de- 
gree of sagacity and appropriate information 
(the sort ot information called learnvuj) which 
becomes requisite to the possession of any to- 
lerable chance of pitching upon the eventual 
decision by a fortunate conjecture. 

The more irrational, the more unconjectu- 
rable : the more unconjecturable, the greater 
demand for learning. 

But, with respect to learning (whatsoever 
be the subject ;) the more abstruse it is, that 
is, the greater the force of mind it is supposed 
to require, and to attest the possession of, the 
greater the admiration it is wont to excite. 

Thus it is, that out of the sink »f tho^e 
iniquities, in which, if seen in their true light, 
they would have found a source of shame — 
of w'ell-merited odium and contempt, — out of 
that same sink, they have contrived to draw 
a fund of glory. Out of the den of iniqiiity 
and nonsense dealt out blindfold, and in re- 
turn for such dispensations, not wealth alone, 
but honour, wealth, and reverence, are poured 
into their laps by the deluded multitude. 

The excrements of his body are the pre- 
sents distributed by the Grand Lama to such 
of his votaries as he expects to find his ac- 
count in ho/iouring : jew'els, gold, and silver, 
are the presents sent to him in return. The 
excrements of his brain are the dole distri- 
buted to the non-lawyer by the man of law ; 
and the expected return comes to both im- 
postors in the same valuable shapes. 

§ 5. Limits to the operation of the sinister 
interest. 

The mass of mischiefs to which the authors 
of the technical system were led by the in- 
fluence of this sinister interest to give birth, 
was not mischief in all shapes without dis- 
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tinction : the extent of it was bounded by 
certain exceptions, conditions, limitations. 

1. The subject of depredation is the mat- 
ter of property or wealth, considered as liable 
to be transferred from hand to hand by such 
means. If wealth in every shape had been 
destroyed, profit, judicial profit, would thus 
have been dried up in its source. Fees are 
the golden eggs : national wealth, the hen that 
bus them. 

2. A lawyer, besides being a lawyer, is a 
man. Ho sleeps commonly in a house — he 
travels trequentlv on a road. Were any such 
misfortune to happen to the man, as that of 
seeing bis house burnt, or feeling his throat 
cut, the sympathy of the lawyer would hardly 
be altogether idle. This is another motive for 
prescribing some sort of limitation to crimes 
in general, and more particularly to those 
more violent ones, of which, if too liberal an 
encouragement and indulgence were to be 
extended to them, the destruction of society 
would be a speedy consequence. 

By the same principle by the action of 
which he is induced to nurse and encourage 
some sorts of misdeeds, he will be induced 
to aim with more or less energy ami felicity 
at tlie prevention of others. The misdeeds 
he nurses, will be those from which he has 
most to gain and least to fear ; the misdeeds 
he combats, will be those from which he has 
most to fear, and least to gain. 

A great majority of the whole number ot 
misdeeds have ever been, and will ever be, 
olTeilces of the predatory class ; and of these, 
again, a great majority will have for their 
authors a set of miserable wretches from 
w'hom little or nothing is to be extracted in 
the shape of fees. They \(^11 be, in a word, 
crimes ot indigence — theft, highway-robbery, 
housebreaking, and so forth. Thus fqr, then, 
clients and suitors are hardly w'orth multi- 
plying in the character of defendants. More- 
over, the persons exposed to suffer by these 
offences are persons of all classes, poor as 
w'ell as rich ; and, taking persons of all classes 
in the aggregate, a great majority will be too 
poor to yield a mass of fees worth stooping 
for. Thus far, then, they are but little worth 
nursing and multiplying in the character ot 
prosecutors.* 

When a mass of property constitutes a 
stake contended for by two parties, or sets 
of parties, and that capable of being at an 
early stage impounded, or at any rate sure to 
be forthcoming ; when an estate in any shape 
is at stake, and it can be so ordered thi^ 
costs shall come out of the estate $ this is 
the sort of cause worth nursing above all 
others, f 


• See farther on this subject, “ Justice and 
Codifeation Petitions^' (Vol. V. p. , 

•f* At the Old Bailey, in a case of theft, the < 
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Ta|$<ui tqgietl)ier» tbea^egfateof criminal 
•Oiti 4eompoaei an object very little worth 
tmrsinff,, iii comparison with the aggrei^te of 
P0n<*cnmina1 suits. Accordingly, it is in the 
fcrmti class of causes that the greatest regard 
Will Im manifested for the ends of justice — 
tliat most care will be taken for securing the 
conviction of the wrong-doer, the actjuittal 
Ibf the guiltless — and that the quantity of 
Ihetitious expense, vexation, and delay, will 
T?e least considerable. 

8. To the absolute and exclusive pursuit of 
the ends of judicature, the power of the legis- 
lature would always be an obstacle, resisting 
with a greater or less degree ot force 

Of the abuses of which the technical sys- 
tem was naturally composed, some of the 
grossest and most intolerable would now and 
then be removed , and the idea of censure, 


same day has seen the offence committed, and 
the malefactor apprehended and definitively con- 
victed ; while in the Court ot Clhancery, if so it 
happened that a man who by a fraud had got pos- 
session of an estate, was disinclined to part with 
decree being, after a certain or rather un- 
certain number of years, obtained, another year 
was employed in “ spending the process of the 
court” before the effe. t of the decree could be 
obtained— before “ the plaintiff could have any 
effect from the suit;”* the defendant hating that 
time given him to spend the plaintiff’s money, 
while the partnership were feeding upon both 

The court had a certain quantity of process, 
which was to be expended; and till the expen- 
diture was consummated, neither justice, nor so 
rouidi as a semblance of justice, was to be had: 
— a certain quantity of “ process to be spent;” 
that is, among a certain set of officers, a certain 
mass of money to be distributed in the shape of 
fees. Could the harpies but have been let in upon 
the carcase all at once! — but decency ‘forbade: 
appearances were to be kept up 

In French judicature, in the case of those 
crimes which are most frequent and most formi- 
dable (such as theft, house-breaking, highway 
robbe^, murder on the occasion of robbery,) if 
thedefendant were insolvent, the costs were l^rne 
by the king, or the grantees by whom the burthen 
and benefitsofjudicature were shared. In France, 
accordingly, criminal suits were frequently no 
less dilatory, no less expensive, no less profit- 
able, than civil ones. In England, individuals, 
in the character of prosecutors, bearing their own 
costs,'’ and little being to be got from the vulgar 
herd of malefactors, the general interest prevailed 
over the particular official and professional inte- 
rest; anA in comparison with criminal causes un- 
der the French system, and non-cnminal under 
the English, criminal causes, such as the vulgar 
herd of malefactors are most apt to be concerned 
jua, are undilatory and unexpensive. In comna- 
, riiOn,.— viz. with what ts the practice in those otner 
i^tances— foras to what it might bem the same 
> j||Mtahceik the case is widely different, —factitious 
tadnjr And experise are sufnciently copious. 

« 

e Dflhert, Forum Romanum, ch. v. pp. 84, 85. 

^ 1*11030611(018 and their witnesses are hot al- 
lowed mote (hanSf. 6d. a-day for their attendance, 
oxcept in parilpidiur cases.— EdL 


and even punishment, how little soever to 
be apprehended by such hands and from sueh 
hands, could never in this line be altogether 
without influence. 

But though, in the character of a check, aa 
well as a remedy, this superintending power 
would never be altogether without its influ- 
ence , yet,|jn the character of a bar, as well 
as a remedy, it could never be other than a 
very unsteady and inadequate one. 

It was only because the hands in which the 
power of supreme legislation lesided, were, 
in some way or other, in respect of some other 
necessaiy endowment ipore or less deficient, 
— that the task of laying down the rule of 
action could evei have been intrusted (or 
rather left and abandoned) to hands so essen- 
tially and incurably incompetent. 

In this or that place he would be for a length 
of time (like John Doe) not to be found any- 
whei e * ix one place he would be for a score 
of yeais together,! in another for a century 
or two,! in the state of a dormouse, — the 
day of his resurrection uncertain, or destined 
never to arrive 

When he exists, if he be a corporation sole^ 
this corporation will be a puppet in the hands 
of >-ome member of the fee-gathering parW 
iiership no one else uniting the experience, 
industry, and reputation, necessary to the 
faculty ot coping with a mass of accounts 
screwed up by ages of exeition to the maxi- 
mum of intricacy. 

If he be a corporation aggregate, the same 
causes will still opeiate to make him yield to 
the current against which his power should 
be as a dike to laj him, more or less, at the 
mercy of those to whose enormities he should 
operate os a check. 

Even thongh adequate knowledge and skill, 
as well as power, should not be wanting,— 
still the public affection by which be is urged 
to oppose the torrent, will be apt to prove 
but a feeble counterpoise to the strong and 
concentrated interest which gives motion to 

It. 

4. To the sort of check last mentioned, the 
appiehension of popular discontent would al- 
ways add another, though always one still 
more feeble. It is only through the medium 
of the legislature, that the people at large can 
act in this direction with any cpnsiderable 
effect , unless it be with such violence and 
irregularity, as to render the remedy worse 
than the worst paioxysm of the disease. 

Even at theheight of absoluteor ill-checked 
power, reputation, it is tiue, can never be al- 
togtther without its value. But the opinion 
of the public at large can never opeiate as a 
check upon the enormities of lawyers, any 

• England before Henry 111. 

■h England at various times during the ces8a» 
tion of Parliaments. 

! France and Spain. 
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further t)>an as the people are in » condition 
to see through the artifices of lawyers : and 
so completely has the lield been everywhere 
rendered impcMietrable and repulsive to un- 
learned eyes, that the people, be their suifer- 
ings ever so acute, know not so much as to 
point to the sent of the disease, much le&s to 
choose and call for an appropriate remedy. 

Success has long ago crowned the machi- 
nations of the man of law. The ends of jus- 
tice have been thrust by him out of sight. 
Spurious ends, adherence to thi^ or that per- 
nicious prejudice, have been set tip in their 
stead. These sfuirious ends have been habit u- 
ally passed upon the people for the legitimate 
ends. The Baal to whom his piicsthood bow 
the knee, the people have been taught and 
have learnt to worship as the true God. 

What the effect of the law may be upon the 
fate of some individual, who at the moment 
happens to be an object of popul&r favour or 
disfavour, is the only sort of law qiicstion in 
which the great body of the peo[)le are apt 
to take any very stiong or steady intere.st. 
So the point of the day be gained, — at what 
expense it is gained (I mean at the expense 
of what mischief done to the whole body of 
the laws,) is no concern of theirs.* 

5 . To the above checks, which, with more 
or less efficacy, operate all over the idvilized 
world (for thioughout the whole of that ex- 
tent spreads the plague of technical judica- 
ture,) English jurisiiruilenceadds one peculiar 
to itself. As, in another line ot pi actice, thief 
is sometimes caught by thief, — so in this one 
it has happened, in moic instanees than one, 
that one abuse has received a sort of coriec- 
tion from another. 

Subordinate judicatures of iiarrrAv extent 
excepted, oiiginally theie was but one couit 
for everything. Business eveiriowing, a di- 
vision was made (su<’h as it was'l of the field 
of judicature. The line drawn, or attempt- 
ed to be drawn, being not gcogiaphieal, but 
metaphysical, the limits were of course, in a 
multitude of points, obscure and ill-delined. 
Four great shops, w'ith a quantity of custom 
allotted out for each, were opened at once 
for the sale of that commodity which went by 
the name of justice : four great shops ; the 
original univeisal shop, with the king at the 
head of it, being parted off into four quarters 
for that purpose. Honest men might have 
found difficulty enough in settling which be- 
longed to each : these men strove might and 
main, each of them to steal what, to the 
knowledge of every man, and of himself niore 
particularly, was the indisputable property of 
his next neighbour. No contrivance, no wic- 
kedness, was spared. Mendacity, being the 
weapon everybody was most expert in the 


• See Wilkes’s case, infray Chap. XI V. ATu/- 
Ufieation. <»■ 
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use of, was employed by everybody. The 
natural arbiter, the king, looked on and stared. 
Parliament, sometimes in existence, some- 
times in abeyaiiee, never acting but upon the 
spur of some pressing or rather excruciating 
exigence, eitherthuiight nothing of the affray, 
or knew not what to think of it. Universal 
lasstitnde put at length a period to the war, 
by a sort of ufi possulciis. The brethren part- 
ed like two fl^h wives, each with a handful 
of the spoils of her antagonist in her hand. 

Be the cause of this elianee-niedley what it 
‘may; the result has hcoii, that, for a consi- 
derable part of the aggregate stock of com- 
modities taken together, the suitor has two, 
or even (for vonie artiehs of it) three, shops, 
among wdiieh to take bis choice. From the 
competition, it has been suppuseffthat, in the 
case of this as of other branches of trade, the 
customer derives a considerable advantage. 
Each shop stands engaged by interest to vie 
with its rivals, either in respect of the cheap- 
ness, or in re-peet of the goodness, of the 
articles in wliieli they deal. The prinerple 
winch opeiates as a cause of this benefit — 
of the service thus rendered, or supposed to 
be reiid(>red, to the ends of justice, may be 
termed the dotthU-sliopt or rival-shop prin- 
ciple. . 

The advantage, such as it is, flowing or 
sui'posed to llow tioin this principle, seems 
to he attached, if not in an exclusive, at least 
111 a pre-eminent degiee, to the fee-gathering 
system. Supposing the retribution given in 
the shape of a fixed salary, the motive of love 
of reputation (it is tiuei might act with a 
certain degree of force, in the character of a 
cause of exeition ; hut suppose it to present 
itself in the shape of fees depending upon the 
niimher of sinioi's, and thence, in a certain 
degree, upon the repiftation of the court, 
there would still he the love of reputation, 
and the more siibstuntial motive, the love of 
fees, besides. 

'I'hc advantage, such as it is, is w'ell worth 
coiisideiatiun : not the less, as being the only 
one (and that altogether casual and unde- 
signed ) which the fee-gathering system has to 
set against so many pernicious consequences 
as have been already under review. 

That it is not altogetlier imaginary, seems 
indubitable; hut it applies not with equal 
toHce to all the ends of justice. The way in 
which it is of use, seems to he by diminishing 
the probability of misdecision, to the preju- 
dice of the ()luintifir*s side. It being the in- 
terest of the judge to draw into his court as 
many suits as be can, and the party on whom 
it depends whether the suit shall be instituted 
in one or other of the two courts being the 
plaintiff, — he will, in proportion to the quan- 
tity of emolument at stake, be stimulated to 
exert bis faculties in the endeavour to render 
justice in favour of that side. 
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§6. V^}uo/$tta}>U$hed judicature, how far 
, ^ effect of < lesign. 

Thoag 1 i»^ of io many unjust rules and prac- 
^laMai.tbocysteRi of regular procedure teems 
Or rather is composed of, theie is not 
‘{i^ha^ a single one that is not in some way 
or other, directly or indnectly, subservient 
fO ^0 actual and false ends of judicature, — 
It Would be an error to suppose that in every 
inttance the mischief has been the fruit of de- 
aijjtn on the part of any one of the authors , 
piO^h less of a general concert, oflibial and 
{professional. 

"Hie leading features having been traced by 
design, a large part, peihaps in bulk the 
lai'gest, may easily have been filled in by im- 
becility ana indifference 

Imbecility (understand always relative im- 
becility) was a natural consequence of the 
original choice made of the sinister ends. To 
delude the other branches of the government, 
and the people in the character of suitors, it 
was necessary that the real mischief under- 
neath should receive a covering of apparent 
good, from something wearing the name of 
reason. The nature of things not affoiding 
any good reason, a bad one was to be fabri- 
cated. But the same sinister interest that 
produced the falnieation of the bad reason on 
the part of one man in the character of judge, 
produced the adoption of it on the part of his 
colleagues and successors and to adopt the 
bad reason with as little violence to con- 
science as might be, it was necess-ary to take 
that course which is taken bj all men under 
the influence of sinister interest, viz to turn 
aside from all consii|erations tending to evince 
the absurdity of the doctrine — to pifi down 
the attention to all consideiations tending 
to conceal the ahsiii^bity from view When 
the practice is completely absurd and mis- 
dhievous, without a gram of utility among its 
effects, the considerations tending to show the 
absurdity of it will be all the considerations 
belonging to the particular case in hand . the 
considerations tending to conceal the absur- 
dity of it will be those general considerations 
which for this sort of work compose the stand- 
ing stock of instruments, the great learning 
and venerable character of the prime author 
(known or unknown) — the difficulty of fa- 
titoming the depths of the science — the dan- 
ger of forming a hasty conclusion fiom the 
•Uperflcial and partial appearances presented 
a first view — the observation, that when, 
jin consequence of any such hasty and mcor- 
views, alterations have been made, the 
of tbe alteration, and thence the 
ItMktp flf the preceding practice, has been 
imiiilwted bv subseouent experience. 

, It )ia In tkw way that, as in religion, so in 
jttdi^HtideAee, there is no absurdity so gross 
tui npi to have foiind its zealous, and in a cer- 


tain sense even its disinterested, defenders t 
for, — howsoever the habit of false reasoning 
may have had, at its origin, the influence 
sinister interest for its efficient cause, — yet, 
when once in train, it is driven on by tbe vi$ 
tnertice in the beaten track, till at length h 
acquires an independent existence, having lost 
all recollection of tbe impure source that gave 
It birth. 

Thus it IS that, in all that train of reason- 
ing which exercises itself over the particular 
field 111 question — in all that quarter of the 
psychological frame, a sort of local palsy es- 
tablishes Itself a habit of imbecility, a dis- 
tempered relish for the convenient absurdity, 
a nausea for inconvenient truth. 

This partial sort of mental palsy is not in- 
compatible with an oidmary, nor even with 
an extiaoidmarv, degree of strength in the 
othei pait of the nitntal fiaine. The Her- 
culean imnb of Johnson, driven to the con- 
fines of insanity by the vcleres avia: that had 
taken possession of his bosom m eaily youth, 
laboured under a palsy of this kind, and had 
lost the fatuity of reasoning on certain topics 
connected with religion, as may be seen in 
the hints given by his biographeis 

Alcliyiny, judicial astrology, judicature un- 
dei technual proceduie, — under the'^e names 
m<iy be seen so many systems of piofit-seek- 
ing impostuie al< hyiny, the art of cheating 
men on pieteiice ot making gold, yudici.d as- 
trolog^y, the ait of the.itmg men on pretence 
of foretelling tut me e\enL>, judieatuie (un- 
dei ttehiiicdl pioeediiie,) the ait of cheating 
men on pietenee of admimsteimg justice. 

That among akhj mists and juduial astro- 
logers there have been those who have been 
dupes to *the impostures by which they pro- 
fited, cannot be doubted That, among tech- 
nical lawyeis, piejudice, and the concealed 
workings of sclf-inteiest, have been produc- 
tive of the like illusion, is equally indubitable. 
Between the company of dupes, and the fel- 
lowship of hypocrites, who shall diavv tbe 
line^ No one under omniscience. And to 
what use w’ould it be diawn’ To none what- 
ever On the physical ground, how often must 
the dupe and the impostor have been counted 
in one person, — a dupe at the commence- 
ment of his career, an impostor in the progress 
of itl The same delusions by which he bad 
been himself deceived, would, after the cloud 
was dissipated, and when the jargon had be- 
come sufficiently fiimiliar, serve him for pro- 
pagating the delusion to other minds. 

Thus on physical grounds. And what is 
there that should render it otherwise on the 
moral? 

Neither on any of these grounds are the 
characters of dupe and impostor incapacitated 
from meeting in the same person at the same 
time. 

The alchymiet sells the art of maldng goldU 
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what he knows is, that as yet he is not him- 
self in possession of that art: what he is not 
yet satisfied of, is, that no other artist has 
ever been, or has bad any reasonable hope of < 
being, more fortunate. « 

The astrologer foretels future events. — 
What he cannot but know, is, that the event 
has belied the predictions hazarded by him in 
former instances. What it may be that be is 
not yet sati>fied about, is, that the fault lies 
not in the artist, but in the art. 

What, under the systeiy of technical pro- 
cedure, the judge cannot but see, i*., that 
the decisions he pronounces are fiequently, 
the course of procedure to which he sees the 
suitors confined is constantly, in a state of 
repugnance to the ends of justice. What it is 
possible he may not see, i«, that this repug- 
nance is the work of his predecessors in power 
and olTice — that it has not its root in the na- 
ture of things. To the ends of justice, from 
his first entrance upon the career, he has never 
been accustomed to tin n his ejes. The objects, 
th6 only objects, towards which ho has been 
accustomed to look with any degree of com- 
placency, are the pririci[)les and rules actually 
established: established, prohablv under the 
pretence, possibly under the notion, hut, 
whether pretence or notion, certaiiilv faKe, 
of their being so many means conducive to 
the true ends ot justice. Are they rc<illy thus 
conducive? A pio[)osition this, which he has 
ever found it altogether easy and convenient 
to assume and take for gi anted ; not at all 
easy, and altogether inconvenient, to inquire 
into. For appearing to regard them as being 
thus conducive, as being practically neces- 
sary, to the ends of justice, he has as good a 
pretence and (as towards die imlilic) a justi- 
fication, as heart can wish: he has the unani- 
mous certificate of all those who aie geneially 
supposed to know', or to be capable of know- 
ing, anything about the matter. That the 
decisions prescribed by the svstein he pursues 
are, in abundance of instances, repugnant to 
the direct ends of justice, is u truth conti- 
nually before his eyes: what lie does not see 
is, that there exists any other sjstem, by the 
observance of which the frequency of such 
repugnance would be diminished. How hap- 
pens it that this better system is never seen 
by him? Because there w'ould be no profit, 
no pleasure, nothing but ditficulty and toil, 
in looking for it; no profit, no pleasure, no- 
thing but shame and fear, in finding it. 

* Under bis eye lies the natural, the sum- 
mary system, in all its various branches ; in 
which such unjust decisions cannot but be 
incomparably less frequent, since in them 
there are not any rales, as in his sptem there 
are so many rules, the etfect of which (as 
far as pursued) is to render such injustice 
necessary. There it lies under bis eye : but 
whalris there, that to anv use. with any re- 
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ference to his own practice, should engan 
him to bestow a glance upon it i On wmt 
part could he turn his eyes that would not 
publish to him his own shame ? 

To sum up the result of the foregoing ob- 
servations : — what may be open to doubt is, 
ill what degree, on this or that occasion, this 
or that individual may have been actuated by 
a deliberate intention to sacrifice the ends ol 
justice : how much of the effect may have 
been produced by the direct and acknowledged 
^operation of the sinister interest, how much 
by the uiiperceived influence of a prejudice 
produced liy the uiiperceived operation of that 
interest, how much by honest blindness and 
negligence. What dues not admit of doubt 
is, tliat, supfiosiiig such to have been the 
view's and wishes, they could not by any 
other arrangements hive been more fully 
accompliiilicd, than they have been by these 
existing ones. 

§ 7. liccapitulation. 

That the conclusions resulting, though but 
in the way of corollaries from the above sur- 
vey, may he placed in a distinct point of 
view', — a few propo-itions, by way of recapi- 
tulation, may in this place be not without 
llii ir Use. 

1. That, — in =ofar as it has departed from 
the practice ot the courts of natural proce- 
dure, — the practice ot the courts of techni- 
cal pioccdnre, the practice of all the courts 
in ^ic kingdom (the above excepted,) is com- • 
pletely and radically uuconducivc and repug- 
nant to the professed and supposed ends of 
their institution, the ends of justice. 

2. That, in the mind of the judges (how- 
soever it might have been in the mind of 
the legislator, so far as the legislator has ilt- 
terfered in the oi dering of it,) it never has, 
unless comparatively speaking of late years, 
been directed to those ends. 

3. 'J'hat the ends to which it has been 
directed have been the procurement, of the 
maximum of profit, combined with the maxi- 
mum ot case, immediately to the judges, and 
iiltermcdialcly to the several other classes of 
lawjeis. 

4 That, to the purpose of the collection 
of this profit, lawyers, all classes taken to- 
gether, with the judges at their head, con- 
stitute a viitual partnership. 

5. That, of this departure from the ends 
of justice, the consequence is perpetual in- 
justice : injustice in every one of its shapes, 
and in every one of them to a prodi^ous 
amount: failure of justice and misdecision 
to the prejudice of the plaintiff’s side; mi^ 
decision to the prejudice of the defendant’s 
side ; vexation, expense, and delay, all fac- 
titious, and manufactured in prodigious quan- 
tities, on both sides. 

6, That the judges of modern times,— » 
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ti6t liad liny concern in tlie forming 

tibO. syttem, but taking it as they found 
it, an4 ^ng bound to pursue it throughout, 
catoepft in eo far as any alteration may come 
to baye t»en made in it by competent autho- 
lity, reap the whole benefit of its depra- 
*irlty,< without incurring either reproach oi 
^^er; and that, though constantly occu- 
Ipied in the working of injustice in all its 
shapes, they are not in that respect charge- 
able with criminality in any shape, or with 
any the slightest misdemeanour , the mis- 
Obicf "they are continually occupied in doing, 
being done not contrary to law, but accord- 
ing to law. 

7. That, in this perpetual fabrication of 
mischief and distribution ot injustice, tlicic 
is nothing in any way inconsistent with that 
perfect purity and uncorruption which has so 
long been regarded as a characteristic, and 
perhaps, in the degree in which it is pos- 
sessed, the peculiar viitueof an English (s-iy 
also British) judge the measure of profit 
regularly received by those judges accoidmg 
to law, being probably greater than, under 
the most corrupt administration of justice 
in any other country, was ever received by 
judges of the like rank in the way of bribes, 
and contrary to law. 

8. That, being not only authonred, but 
bound, to pursue the course marked out by 
the established system as it is, it would, in 
the instance of any individual judge (in so 
far as he keeps to that course,) be a ques- 
tion equally useless, invidious, and indetei- 
minable, how far, in his own conception of 
the matter, he pursues the ends of justice, 
—how far (if in ar>^ degree) he puisnes the 
eitliabUshed ends of judicatuie, as above de- 
lineated. 

9. That, — howsoever it may be to be re- 
gretted that, in the inidat of such n heap of 
abuse, to which, in one wav oi other, con- 
scious or unconscious, they were contiriuallv 
adding, — neithei the whole oidor of judges, 
nor one member of that order, ever exhibited 
symptoms of any serious desiie, by then own 
authority, or by application to the supenor 
source of powei, to apply any considerable 
and efficient remedy ; yet (m so much as no 
such obligation has ever been imposed upon 
them by any official oath, or otheiwise by any 
positive law) the question, whether, on the 
ifiote of such forbearance, any blame, even 
iff ihe mere moral cast, can justly attach to 
fhtm (for legal blame is altogether out of the 
<i||tbstiOn,) would be another question alike 
^clMldas and invidious. 

• 30; That, in' so much as, by any such in- 
every person in that high station 
would ^bavd more or less to suffer, and no 
peteotf, iri the way of ordinary inteiest, any- 
thing to gain, — the wonder that no such in- 
terference hhs ever hitherto taken place would 


be a wonder, the expectation that such in- 
terference should ever generally take place 
would be an expectation, repugnant to uni- 
versal experience and common sense. 

11 Th at though in the legislative body 
there be power abundantly competent to a 
complete system of reform, in this as in every 
other line of abuse; yet, inasmuch as, on 
the part of any individual peison within, any 
more than without, that body, there exists- 
neithci obligation, nor adequate inducement 

, in any other shape, pither to propose any such 
system, or any the smallest portion of it, or 
ever to look into the actually existing system 
in any such point ot view, neither matter of 
blame, noi matter of wonder, on this score, 
is to be found in the instance of any indivi- 
dual membei of that supieme body, any more 
than on the part of any member of the le- 
gally exalted though subordinate body above 
mentioned 

12 That, by no institution which should 
have for its professed object the piopagation 
of vice, could vice (in three of its most per- 
nicious shapes, mendacity, insincerity, and 
injustice) be more assiduously or successfully 
piopagated, than it is by and for the profit of 
the piincipal courts of justice And of what 
vices’ Not those of which (as in case of 
drunkenness) pleasure is the sure and pre- 
sent, pain but the future and contingent, 
fruit; but those of which pain, present and 
future, puie and unmixed evil, is the result. 

13 That the practice ot the couits of na- 
tmal proeediiie is not subject in any respect 
to such imputation that, in and by those 
courts, should vice in any shape be niam- 
fcsted 01 propagated, it never can be mani- 
fested or* propagated — should injustice be 
ever committed, it novel can be committed 
— without exposing the delinquent to con- 
tingent punishment, as well .is to ceitain and 
immedi.ite shame Delinquency, at the worst, 
IS comparatively lare and if punishment in 
case ot delinquency be not there so certain 
as it might be, the fault lies in the practice of 
thost> su|)eri()i courts, in and by which alone 
sucii puni>hment could be inflicted 

14 That, in the chaiacfei of schools of 
absuidity, the practice of the regular courts, 
and the discourses by which, undei the name 
ot re.isons, it is explained and defended, ex- 
ercise no less pernicious an influence over the 
public understanding, than, in the character 
of schools of vice, they do over the public 
morals 

15 That the practice of the courts of na- 
tural procedure is as free from absurdity as 
it 18 from vice. 

16 That, against the mal-practices com- 
mitted by individuals under the system, no 
tolerably efficacious remedy can 1^ applied 
by the punishment of those individuals — that; 
the root of the evil lies in the system itseU 
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—that the mischief done by violation of the 
rules, bears no proportion to the mischief 
done by the observance or under the sanction 
of the rules — and that, under the system, 
no mal-pructices ever were, or ever can be, 
committed, which it has not been the ten- 
dency at least, if not the object, of the 
system, to engender and to nurse — that any 
misbehaviour of the pupils is the fault iinnie- 
diately perhaps of the pupils, but oiiginully 
of the school — and that it results only fioiii 
their having followed too clo'^ely and ineau-^ 
tiously the soit of instruction they had re- 
ceived. 

Hence the injustice of imputing any C'.pc- 
cial or peculiar personal blame to this or that 
individual functionary, on the score of his 
having, on this or that occasion, pursued the 
dictates of tliat sinister interest which the 
system itself, in the state in which he found 
it, planter! in his breast. * 

The fault lies not in the individual, not in 
any peculiar taint of improbity seated in the 
bosom of the individual, but in the system 
itself — the system into which he enter«, and 
under which he acts. Amend the system, jou 
amend the individual. Rtuidei it his interest 
to pursue the ends of justice, the ends of jus- 
tice will be puisucd; the ends of jiu'icature 
will be brought to a coincidence \\ith the 
ends of justice. 

Hence, also, it may be inferred, that the 
more powerful the sinister interest plant (>d 
in every bosom without exception b\ the 
corruption of the s\stem, the more substan- 
tial is the merit, the more bnlliant (^in pro- 
portion as that merit is imdei stood) will be 
the glory of the few', should any arise (more 
than few there cannot be,) in whoufthe force 
of that sinister interest should have found a 
superior and opposite force strong enough to 
overpow'er it. 

In vain w'ould any individual of any of the 
classes in question exclaim. You have throw’n 
obloquy on the profession ; you have, in as far 
as depended on you, covered it with infamy, 
and that infamj falls upon me, however ho- 
nest ray charactei, ho we vei irreproachable my 
conduct. 

My answer is, I have done no more than 
to state the strength of the temptation un- 
der which you act ; to state (what is matter 
of history, written upon the face of the sys- 
tem) how weak, if any, the resistance which 
that temptation has experienced from those 
who have gone before you. 

The task I have been labouring in, ac- 
cording to the measure of my strength, is no 
other than the sort of task w'hich has been 
performed, and with so much applause from 
the public, by so many public committees and 
commissions under the authority of the state ; 
bringing to view the opposition that has taken 
place between the interest of the public in 
respect of the brauch of administration in 


question, on the one hand, and the intereat 
of the functionary, on the other; and the 
system of conduct to which, to the prejudice 
of that branch of the public service, that op- 
position of interest ha.s given rise. 

Of the infamy, not a particle can fall upon 
yourself but from your own choice. Confess 
the viciousncss of the system, or defend it. 
Confessing its viciousness, — the greater its 
viciousness, the greater your merit and your 
glory. Defend it, if to you it appears de- 
fensible ; remembering always, that by de- 
fending it you make it your own ; and that, 
after jour defence, in whatsoever eyes the 
system will appear vicious, after all, and in- 
defensible, the viciousness of the system will 
be the ignominj* of the advocate. 

lienee, aNo, the absurdity and mischievous- 
ness of any ofiinion which could call upon the 
author — upon anj' one who shall undertake 
the task he has undertaken, to spare the sys- 
tem in consideration of the station of the per- 
sons acting under it : to suppress truths of 
the first importance, in consideration of any 
displeasure, of which, in such exalted breasts, 
the doctrine may naturally be expected to be 
productive. 

llencc also, supposing the existence of the 
sinister interest established, the incongruity 
and absindity of pajinguny regard to opinion, 
mere genet al dcclaiatiun of opinion (as con- 
tradistinguished from argument,) delivered 
by any person acting and speaking under the 
inqmlse of a sinister interest of such mighty 
force. Separated from argument, the value of 
such opinion will not be simply nothing, but 
iiegati\e; operating on the side opposite to 
that in favour of which it is delivered. The 
more strenuously an existing arrangement is 
in this way defended, the stronger the* pre- 
sumption afforded of its being beneficial to 
the administratois* of this corrupt system, 
wbicli is as much as to say, pernicious to 
the coimmmity at large : the more strenu- 
ously any new arrangement, proposed in the 
character of a remedy to the abuses of that 
corrupt sj stem, is opposed, the stronger the 
prt'suinption thereby afforded of its utility. 

Thei e is yet another circumstance, by which 
the value of any opinions of this description 
(if they had any) would be diminished, not 
to say, done away. In the quarter from which 
such opinions are supposed to come, there 
exists, of necessity, the most thorough know- 
ledge of all the matters of fact, out of which 
just ground of defence in the one case, of 
opposition and censure in the other case, are 
capable of being made. All the materials of 
defence that the subject furnishes — all these 
materials of defence (if any such exist,) are 
constantly at your elbow: the handling them, 
turning them about, and, at a moment's warn- 
ing, making application of them to any given 
purpose at command, is the constant mcu- 
patiuHvOf your whole life. With so mighty 
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|KB>jidv^i)iajj||e |» respeetjof the materials for 
m appropHate and proper defence, if 

iwture ot the case admits of any, — do 
ypp, nplwithatanding, betake yourself to ge- 
Dj^alSi, and confine yourself to generals’ — to 
^ aoct Vgument equally at the command 
hist cause and the woist ’ Confining 
IPI^raelvea to such arguments, you give judg- 
mlAt against yourselves. 

CHAPTER IV. 

jrAaTlOUtAR EXEMPLIFICATIONS OF THE VICFS 
^'l»r7&0nUCED BY THE Ft E-GATIIERING PRIN- 
’ClfLE INTO TECHNICAL JUDICAIURE, 

In the ensuing chapters, the business will be, 
to bring to view the principal devices consti- 
tuting so many leading features of the tech- 
nical or fee-gathering system of piocedure, in 
the character of effects pioduced by the ope- 
ration of the sinister uiteicst on the authors 
But, befoie we piocced to the eniiineiation 
and delineation of these several featuies con- 
sidered in a general way, as pioduced by the 
operation of that corruptive punciple, it will 
serve for illustiation as w’ell as foi pi oof, if a 
v^e^y be given of the operation of the princi- 
ple in particular instances — a particular por- 
tion of delay, vexation, and expense, pioduced 
on a particular occasion, on the part of the sui- 
tor, through the medium of a particular rule 
or course of practice, produced by a particular 
sum of money, operating, in the chaiacter,of 
a principle of conuptiou, on the bosom of the 
judge in whose decision and habits of pioce- 
dure the practice took its rise. 

In many of these instances (to say no more,) 
AS the practice itself, so the mischief of it, 
stole on at an impeiceptible rate, being, 
^erefore, not the wmik ot any one judge or 
judges to the exclusion of the lest, the effect 
produced by the operation ot the sinister in- 
terest is rather the pieseivation ot the piac- 
tice, than the generation of it. If so it be 
(and surely it will not be otherwise) that, of 
those by whom the benefit ot the abuse has 
been reaped, no one can ever have tailed to 
re^xignise the mischievousness of it, the re- 
pugnancy of it to the ends of justice ; on the 
other hand, neither is there any one who can 
have recognised in himselt the author ot it 
t]iie benefit is enjoyed by all * of opprobrium, 
ACaree a particle has ever yet been reflected 
by it upon any one. 

L Sham wiits of error — King’s Bench an 
delay-shop * 

,.;;£^mplifi(^ation the first: — 

IfH'* ' • 

iPlie reader will rtmember that this was 
tNrittaui’previOusly to Rlr. Peel’s recent law re- 
fotvan. By <me of these [6 Geo IV. c 96,1 a 
par^, and, hAt A partial, remedy, was applied 
to ahuso ,aueBtion; which, however, 

wilj equally serve the purpose of history, and of 
lOtoatrAtiou.— 


Justice delayed by sham writs of error t « 
sort of instrument whereby a party (almost 
always a defendant) against whom a judgment 
has been obtained in a coiirt below, appeak 
to a superior court, alleging the erroneousness 
of such judgment. 

Number of causes so delayed by ap- 
peals called yvrits of^rror, made 
to two courts (VIZ to the King’s 
Bench fiom the Common Pleas, 
and to the Exchequer Chamber 
• from the King’s .Bench) in three 

years ending 1797, 1,809 

Whereof to the King’s Bench, . . 550 

to the Exchequer Chamber, 1,259 

Whet eof argued in the Exchequer, 12 

in the King’s Bench, 7 

Not argued (the pai ty, at the time 
of his as''erting the existence of 
eiror, being conscious of the falsity 
of such as^ertlo^, and never intend- 
ing to take the opinion of the com t, 
knowing that it could not but be 
against him , in virtue of which 
consciousness, the writ of error 
comes under the denomination of 
a sham writ) — 

In the King’s Bench, .... 543 
In the Exchcquei, . , . 1,247 
Number of such sham writs per year, 

on an average of the thiee years 

In the King’s Bench, . . . 181 

In the Exchequer, 415 

Length of delay, and consequent advan- 
tages (mcUidmg interest of money) 
gained by defendant on such sham writ 
of on or, . “ neaily twelve months”-f- 

Year’s profit ot the Loid duet- Jus- 
tice of the King’s Bench, by fees 
upon writs of eiror (vi/ either 
the 550, wlieieof all but 7 sham, 

01 the whole 1,809, whereof all 
but 19 &haiu,)J . ... £1,43411 

The official cu<itos morum of the nation, 
concurring with six hundred men in a year, 
in the defiauding of so many creditors, by 
uttenng so many false pietences, by which 
he gets so much a-piece while, for a fiftieth 
part of the money, obtained by each on a single 
false pretence, wretches aie hanged or trans- 


+ 27th Report of Committee of Finance, pp. 
5 12 

J Ib. pp. 160, 161. [It will be observed, that 
the estimates of the number ot causes apply to 
three years, the amount of profit to me. See 
Scotch R^orm, Table X — Ed ] 

11 The otficer who alone is entitled to receive 
these fees, is the clerk of the errors; m that 
same year, the total of the fees received by him 
was £1,771. But this officer is appointed by the 
chief-justice; and the above sum of £1,434 wad 
the sum squeezed by the judge out of the clerk, 
to whom, for doing the business, no nunre than 
£150 for the year was left nett (Ib. pp. 100, 
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pOTted by this same guardian of tbe public 
morals, by scores and hundreds. 

Writs of error, 1,809 in three years, where- 
of only 19 argued. What is certain is, that, 
in the 1,790 in which there wsis no argument, 
the non-existence of the alleged error was no 
less perfectly known to the licensed liar by 
whom the existence of it was asserted, than 
to bis injured adversary. What is not cer- 
tain (speaking always upon the face of this 
account) is, that, even of the 19 that were 
argued, there was so inivph as one that was* 
in the other case. 

Be it not supposed, that, from the differ- 
ence between the number sued out and the 
number argued, any inference can be drawn 
one way or the other concerning the probity 
ami wisdom of judges, — the proportion be- 
tween cases of right decision and cases of 
misdecision, — and the proportipn between 
the number of the instances in which the 
losing party goes away satisfied, and those 
in which he goes away dissatisfied, with the 
conduct of the judge.. The 1,790 weie al- 
most all, if not all of them, so many cases in 
which there was no real question between 
the parties — cases, in which the justice of 
the demand was no more a secret to him that 
resisted it, than to him that made it. The 
delay-shop, the injustice-shop, stood open ; 
he went in and bought the goods, because, 
after pajing the price, there was a nett pro- 
fit upon the purchase. 

As little be it supposed that the £1,434 
forming the Chief- Justice’s share of the price 
of the delay on the writ of error account, 
was the whole of his profit upon the aggre- 
gate of the suits — the whole of the profit pro- 
duced to him by this point of practice. Of 
these 600 suits in a year, c.aeh yielding a wiit 
of error for delay, — hut for the delay thus 
purchaseable, peiha[)S not one would have 
come into existence. In each of these in- 
stances, the jeai’s delay yielderl by the writ 
of error was preceded by a quantity (perhaps, 
upon an average, about an e(|ual quantity) 
of delay manufactured in the course and by 
means of the suit to which the judgment thus 
appealed from professed to put an end. If 
the suit by appeal had no question in it, it 
was because the original suit had ng ques- 
tion in it. Whether they would or would not 
have been defended, and so kept up, had it 
not been for the assurance of the twelve- 
month’s delay after judgment, — these 600 ori- 
ginal suits were so many maid fide suits (maid 
fide on the part of the defendant,) generated 
by the technical system : so many suits that 
would not have had existence, bad the ends 
of judicature, and the practice in conformity 
to these ends, been in a state of conformity 
instead of repugnance to the ends of justice. 

Of all these 1,809 or these 3,618 suits (if- 
3.618. costincr nrobablv not so little as 


a-piece,) not one that under the natural tys« 
tem of procedure (in the hands of a court of 
conscience, for instance, or of a justice of 
peace) would not, at the cost of a few shiU 
lings, or, if thought better, without any cost, 
have received its termination in a few mi- 
nutes ; instead of the half year or year for 
the single suit without the appeal, or the one 
and a half year or two years for the double 
suit, — original suit and suit of appeal toge- 
ther. 

Can it fur a moment be supposed that any. 
thing but will is wanting for the extirpation 
of the abuse ? The remedy, — is it not almost 
too obvious to be named without an apology? 

For a general rule, — the judgment being 
in favour of the plaintiff, — notwithstanding 
the appeal, let the judgment take its effect, 
just as if there were no appeal; security being 
found by the plaintiff for eventual restitution, 
in case of revei sal or modification, according 
to the deci>-ion of the court above. 

Cases tn.iy he liuind, in which, the decision 
of the com t below being executed, and that 
<lecision erinneous, the damage might be ir- 
reparable. Damage to person, — a female de- 
livered into the arms of a wrong husband; a 
minor, espcoially of the female sex, delivered 
into the power of a wrong guardian ; Virginia 
made a prey to Appius. Damage to property, 
— a grove, the pride of a venerable mansion, 
a screen to the domain from blighting winds, 
levelled out of spite; any article endowed 
with a pretium ajfectionis destroyed by malice, 
or embezzled by concupiscence. Against these 
possibilities, precautions would need to be 
taken. But, even though no such precautions 
were practicable (and nofbing could be more 
easily practicable,) — giving execution, in the 
first instance, to the decision of the court 
below, would still afford a better chance for 
ultimate justice, than would exist in the con- 
trary case. Under the tardy pace of technical 
procedure everywhere, what tolerably effec- 
tual piovision is there against accidents thut 
deplorable ? Be the judge who he may, can 
there be more safety in ascribing corruption 
or culpable negligence to him, than ordinary 
probity and diligence ? For if he be not either 
corrupt, or incapable to a degree calling aloud 
for dismissal (not to speak of punishment,) 
give him but the necessary power, he will 
take effectual care that, in case of the reversal 
or modification of bis decision, no irreparable 
damage shall take place. 

Thus upon general principles : laving the 
scene anywhere. Lay it in England ; apply 
it to the courts in question, in the characters 
of court below and court above ; nothing can 
be more evidently impossible than the since<t 
rity of any such fears. By the fortuitous con 
course of technical atoms, the King’s Bench 
happens to stand above the Common Pleas ; 
but, on this occasion or on any other, who 
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isapp0i^ thit a grain more or a grain 
fOiB of conAdciu^ was due to the one couct 
^ the other ? Of the m hole assemblage 
of ottr lodges, is there a single one that is not, 
lo his tU^n, with no other cheek than that of 
a hot unjustly obsequious juiy, sole arbiter 
of and 'death ? 

w Were but the will present, where power is 
navor wanting, there is no end to the expe- 
diohU that might be proposed , the woist of 
fbetnan improvement upon the state of things 
delineated above 

Good my Lord, accept the money, spai e us 
hut the injustice and the immorality to the 
plaintiff, the loss and hdZdi d by the delay — to 
the defendant, the expense of lying Seleit 
any one of the annual six handled injuied 
plaintiffs, confiscate his property to theurnoiint 
of the indispensable £1,434, p.udoinng the 
other five hundi ed and ninety-nine Establish 
a lottery, the blank lots of which shall fall 
upon the sums due uiulct the respective judg- 
'inents, until the sum, for the purchase of 
which six hundred injustices aie so well be- 
stowed, be completed Take up the list, 
begin with the most opulent, or (as is more 
conformable to precedent, and inoie congenial 
to prison fees) the most distressed Nay, my 
Lord, there would be no end were a man to 
undertake to exhaust the list of commutations, 
the least beneficial of winch w ould be an im- 
provement , and such an improvement, that 
the stamp of Utopianism, which upon all of 
them is but too nsible, threatens to let^dei 
the acceptance of it next to hopeless 

Eight years ago* was a pioposition made, 
but not a gram of the pound ot flesh could 
,ever yet be bated. •Eight yeais ago the com- 
mittee of finance laid then piojecf. Being 
no less Utopian than the above, it undei went 
the fate of so many other ot tlieir projects 
But as to this one, it will meet us in luiothei 
place, t 

By giving to such and buch a judge, such 
and such sums of money, n man who owes 
another so much money, and knows it to he 
justly due, may purchase, with so much of 
bis creditors’ money, the delay of almost a 
year ; including the interest ot the debt for 
that time, besides other advantages Yet 
this on their part is not biiheiy Why? Be- 
cause they are not punibhuhle for it Suppose 
^for argument’s sake) they were punishable 
tor it, — in what respect and degree would 
the mischief of that act of theirs, which then 
would be an offence, be augmented by such 
punishment? 

. R^ben Lord Bacon was punished for taking 
bis excuse was, that though he made 
ju^ti^pay more than he ought to have done, 
Re petrar ^ money showed favour to inj ustice. 

‘ • (iVtitten in 1806.) 

t Chai»..XXVriI. 


That for which so much money is regularly 
taken by these his successors, is in every 
instance for favour shown to injustice — for 
money, known to be the plaintiff’s, put by 
them into the pocket of the defendant. Six 
huiidi ed IS the number ot families in a year 
whose money they thus dispose oj . at five to 
a family, three thousand peisons, whose pro- 
perty they thus sell to wiong-doers at a ^ed 
price 

All this I speak of with the utmost freedom 
and tranquillity ‘'^hy ? Because, all this be- 
ing legal, nothing of it being criminal, 1 am 
not punishable tor speaking of it Were I to 
see any one of them take a bribe, a punishable 
bribe — were I tosee eveiy one of them with 
his right hand closing upon the corruptive 
metal, — should I thus speak of it? I know 
bettei things not they, but I, should he pu- 
nished for 1 ^ The man whom the law of their 
Cl cation punishes, is not the man who has 
stolen the sheep, but the man who has dared 
to look over the hedge. 

I[ Sham motions — Chancery an open de- 
lay-shop 

Exemplification the second — 

Delay sold in Chanceiy, on the following 
terms 

1 Number of days allowed to the de- 

fendant by legulation (without mo- 
tion,) for putting ill Ills answer, . 8 

2 Moie on fust motion of com se, . . 28 

3 More on second motion of course, . . 21 

4 More on thud motion of couise, . . 14 

Thiss if the defendant reside within 20 miles 
of London. If it be a country cause, that is, 
if the defendant reside beyond 20 miles’ dis- 
tance fiohi London, the rate is as follows: 

1 All.nvancc by regu- ) ,j,,„ 

lation, . . . ) 

2 More on hist motion of couise, 42 days 
3. Moie on second motion of course, 21 

4 More on third motion of course, 14 t 

If the bill be filed in the long vacation, or 
within seven days of the expiration of the 
term (Tniuty) preceding it, the defendant is 
allowed till the teim following to put in his 
answer, being a delay ot upwards of two 
months, besides the additional 63 oi 77 days 
obtainable by three successive applications, 
as above 

It commonly happens that by the defen- 
dant's first aii&wei a need is produced of fur- 
ther questions, under the name oi amendments 
to the bill To this demand it may happen 
to piesent itself any number of times for it 
IS only in this way that that security for cor- 
rectness and completeness, which is afforded 
by the faculty of grounding questions upon 
answeis, can be obtained at the end of a cer- 

± Vtde Hainson’s Chancery Practice, vo), i. 

p. 166 . 
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tain number of months ; that security which, 
in an examination vivd voce^ as before a jury, 
may be obtained in so many minutes. The 
allowance of time on an amended bill is pre- 
cisely the same as that on the original bill, 
except that a third application is not allowed. 
By every such set of amendments, therefore, 
a title is given to the defendant to purchase 
a further quantity of delay, to the amount fol- 
lowing 

1. Allowance by regulation, ... 8 days 

2. More on first motion of eoiirse, if 

it be a town cause, ... 28 

if a country cause, . 42 

3. More on second motion ot course, 21 * 

The delay thus sold is altogether indepen- 
dent of all just cause of delay. Paying the 
price, it is as much at the conirnaiul of him 
who has no juj^t demand whatever for a mo- 
ment’s delay, as of him who has twer so just 
a demand for a delay of ever so f^reat a length. 
It is on this account that it is said, as with 
the strictest propriety it may be said, to be 
sold. 

The case, and the only ca^c, in which it is 
not sold, is where a special (aisc is made for 
extra-delay, on some special giouml. The 
supposed fa(*ts constitutive of the supposi'd 
ground are then brought before the court by 
motion not of course ; supported by evidence 
(though in the incongruous ^hajio of afiidavit 
eviden(‘e,) with liberty on tlie other side to 
oppose, with or without counter-evidence in 
the same shape. Tlu‘ judgment of the court 
is in that ease exercised, and, whatsoever 
may be the fees r('ceived, the term salt\ if 
here applied, would be incongruous. 

Price of the quantitv sold at caMi motion 
of course : — 

1. Couiisol, fur iiiakiiif^ the motion, I Os. (kl. 

2. Solicitor, for drawing instructions 

for the motion, ‘2s. (kl. 

3. Solicitor, for attendance on coun- 

sel and court, 6s. 8d. 

4. Entering appearance of the defen- 

dant, t 5s. 4d. 

5. Clerk in court, for his attendance, 6s. 8d. 

6. Solicitor, for his attendance on the 

clerk, 6s. 8d. 

7. Order, entry, copy, and service, 9s. Od. 

III. Sham notices called warrants — chan- 
cery offices delay-shops. • 

• It has b.een decided, that, after two insuffi- 
cient answers, the defendant is not allowed six 
weeks’ time to put in a third. Gregor v. Lord 
Arundel, 6 Vesey junior, p. 144. 

+ Tkis is when there is only one defendant. 
In Chancery, persons are made defendants by 
scores; and, frequently, when no claim is in- 
tended to be preferred against them. For ever/ 
additional defendant, an additional 2s. Idd. is 
aggregated to the Ss. 4d. already included in the 
calculation. 

• 


|. Exemplification the third : 

Delay not sold, hut regularly made, by the 
subordinate judges in Chancery called Mas- 
ters, for the purpose of extracting correspon- 
dent fees. 

In the Court of Chancery, the masters are 
so many subordinafe judges, eleven in num- 
ber, by whom, each of them sitting singly in 
his clo.set, judicial decisions in great variety, 
and to any degree of pecuniary importance, 
are pronounced in the first instance. The 
master is attended by the solicitors (attorneys) 
*on both sides: each attendance is preceded 
by a sort of summons or notice, addressed by 
the master, at tlie instance of the solicitor on 
one side, to the solicitor on the other side. 
This instrument is called a wairant: and for 
each warrant the master receives a shilling, 
a fee settled at a time when that sum was 
worth perhaps some number of times what it 
is uow'. By a custom which is never departed 
from, l)ut of which the exact time of com- 
mencement is now inscrutable, no real at- 
tendance ever takes place till after the third 
w'arraut.J By an habitual connivance on the 
pai t of these subordinate dispensers ofequity, 
tor the pur[)osc of trebling the emolument 
lawfully receivable by them, the quantity of 
delay is thus trebled to the suitors : to the 
pi oportiouable distress of the suitors on one 
or both sides, according as the persuasion of 
(he justice of a man’s cause is entertained on 
one side only, or on lioth. 

For the more efiectual attainment of the 
same ends, tlie quantity of time bestowed by 
the master at any one attendance is never 
more than an liour, hut may be to any amount 
less. On these several occasions, what ac- 
tually |):isses is no more to be known than 
what [lasses in the divan at Constantinople: 
but, by whatever cause the custom of three 
wau rants for an altendaiiee was produced, by 
the same cause, of eourse, the rate at which 
business is done, when the [lartnership are 
ashamed or afraid to put it off any longer, is 
regulated. As often as the suit affords a party 
who by dishonesty or insolvency is engaged 
VO seek delay, here is an individual whose 
interest it is, that, on each attendance, the 
quantity of business done shall be as small as 
possible ; and, whether the suit affords any 
such party or no, it affords two professional 
lawjers, whose interest it is, as well as that 
of the judge, that this maximum of delay shall 
be produced. Here, tlien, exists a corrupt 
interest, constantly acting upon a set of per- 
sons who are known to pay habitual obe- 
dience to it, and who, amongst them, without 
the smallest danger of punishment, or so much 
as shame, have it completely in their power 
to put themselves in possession of th« cor- 
rupt profit which that interest invites them 
to receive. 

X Vide mpra, Vol. V. p- 349. 
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' Oo. Wi ^ jroMi plcMe into WestmiiMtef 
SUIli you tagf bear pompou* eulogiums on 
th« iflftporti^Qd and eMentiatity of publicity 
to jndioatore. But the occasions in which pu- 
bliiiii^ luia place, are — what ? Those in which 
il einx^ be prevented Those in which se- 
HmSf baaplace of pubhci ty , are — what ’ Those 
to eyhich it can be prevented . and to this 
bl^ar description belong some of the most 
toiportant among civil cases Whatever abuse 
^fennot be fastened upon justice, the ab&encc 
it is trumpeted foi th with great ceremony 
Megultt generalis, touching mischief — What 
you can do, do and profit by , what you car 
not do, take credit for not doing 

111 a master's oiiice reigns perpetual dark- 
nesSf and we see the consequence. Punish' 
able corruption, probably none * unpuniohable, 
naturally as much as possible. The thicket 
the darkness, the less the demand toi any. 
thing m the shape ot a reasonable soul, m the 
human flesh subsisting. In such a state of 
things, tbe nntiiial course is, that, of that 
buuness, that judicature, which is said to be 
done hy the master, a great deal «liould be 
in reality perfoimed by the cleik * 

JLawyer. — What, sii I Do you date to insi* 
nuate anything to tbe prejudice of the loam, 
ing, the assiduity, tbe sound judgment, of 

gentlemen of such high respectability as 

Non-ltaoyer — Indeed, sir, I do not dare do 
any such thing. To be sure, 1 have been in 
use to hear something “ to this or the like 
purpose 01 effect,” so long as I have been in 
use to hear anything about W estuunstci ll.ill, 
or the Inns of Court, which may now be 
aomewbat above sixty years; but, peiliap^, 
if applied to any particulai pci son, iiotlung 
of bU this would be found to be ti ue and, if 
there were any person in particular of whom 
1 thought it tiue, do you think you would 
catch me saying so^ Indeed, sir, you w'oiild 
not. My business is witli genet a and specien 
to individuals, 1 make my bow 
What makes the practice the more valuable, 
in the character of an example, is the small- 
ness of the fee." 

Is it credible that a man in such high office, 
receiving so many thousands a-year, beating 
so long a gown upon bis shoulders, and so 
venerable a mass of artificial hair upon hib 
head, indued consequently ivith so iich a stock 
of learning and virtue, — that a man so gifted 
sirauld ever, in any single instance, be con- 
tent to do so much mischief for a few shil- 
lings? Is it in the nature of a man so to 
degrade himself? 

Accident once led me to an examination, 
to .be taken by an alderman of our great 
ttjdtolliMdist the derk found thought and words, 
itol mstoiaii yidded auspices. Yet the alder- 
toao 'wdxnMn a lawyer in hia and this was 

What had It been 

m a cloiiyt? 


Whether in the nature of a man, is a pro* 
blem I leave to philosophers. What is cer,« 
is, that it is in the nature of an English 
judge. A man — any man that ever breathed 
in such high office — do so much mischief for 
a few shillings^ — and that in the very teeth 
of common sense and common honesty, and 
without tbs shadow of an excuse ^ A man ? 
Why, they all doit, andfoi a single shilling: it 
IS everyday’s practice and the Chancellor and 
the Master of the Rolls, their superiors, know 
ot their doing it, see them doing it, see them 
every day So ftrr fiom stopping it, did ever 
Chancellor, dead or living, ever let fall so 
much as the slightest token of disappiobation 
at the pioccss going foiward perpetually un- 
der his nose ^ lluw should he i What sense 
IS there in expecting he should? Would you 
have the husbandman tinn up hi*) nose at the 
rottenness of the inaniiie that is giving fer- 
tility to liKj fields ’ The pi esent shilling of 
tbe inastei is the future shilling of the chan- 
celloi As often as a master dies, the chan- 
cellor puts into the ofhee whom he pleases. 
The £10,000 or £1 5,000 a-year of the chan- 
cellor, with Its ct catetn<i, and their ef C(ttera% 
— are not shillings the stuff it is composed 
of ’ 

To this most highly and best rewarded ot 
all lawyers, the value of every office to which 
he has the nomination is in the direct latio of 
the emolument it brings, and in the inverse 
latio of the qualifications it requires The 
less capacity it icquiies, the more open it 
leaves bis choice among his ftiends. The 
more emolument it brings, the more worthy 
it is of thur acceptance 

Not that the situation of these learned 
suhoi dinatcs has been altogether matter of 
neglect to then still more highly learned, and 
withal noble and honourable, principals f 


i* So long ago as in 1734 (18th March,) there 
was an assembly ot chancery officers sitting, 
under the appellation of a jury, to inquire into 
the reasonableness of their own fees ” On this 
subject, one of the findings of this jury was, 
that, though the recompense received by tbe 
masters was not, on the whole, an adequate one, 
yet, adequate compensation being made, those 
‘‘ fees on warrants should be taken away:” and 
that, tins done, rules should be laid down 
for preventing the like consequential expenses 
being continued on the suitors, after such new 
regulation ” 

* In tbe year 1740, there existed a set of commis- 
sioners, appointed ” for taking a survey of the 
offices of the courts of justice, throughout Eni^ 
land and Wales, and inquiring into the fees.**® 
In the report made by these commissioners, dated 
8th November 1740, the passage containing the 
opinion of the lury, os above, is transcribed. 

Several times, at the instance of the official 
lawyers, have augmentatilorai been made to the 
salarjr these subordinate jndges. At no time 

a 27th Fin. Rep. p. SO. ^Ib.p.li6. 
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In the district called the Rolls there is a 
chapel, and in that chapel a catechism, in 
which, to the question — “ Who is thy neigh- 
bour V' the answer is, the Master who sits 
next to me. 

Court of Chancery, 15th August 1805. — 
Sitting, Lord Eldon. Purcell v. Macnamara. 
Morning Chronicle, Aug. IG. 

Application for an order to the master, 
authorizing him to sit dc dtc in diem, fill the 
accouiits between the parties were adjusted. 

“ Lord Alvanley had been of opinion that 
the master was authorized, and that it was 
his duty, without any or<ler, to exercise his 
discretion in every case of the kind. Wore 
his lordship of that opinion, lie should think 
any order unneces''arj , and therefore impro- 
per. When, however, he looked at the prac- 
tice of the court for the la«t t w entj -five j ears, 
and considered that hundreds of 01 dels of the 
kind had been made witliin that ‘period, he 
could not persuade himself that all of them 
had been granted for no earthly purpose, but 
must suppose, without such order, that the 
right of the master to do what was heie re- 
quired, did not cM't. Ills loidslnp therefore 
granted the order to the master, subject to 
the master’s exeicising his own judgment, 
having obtained the power'to act, whether 
the ciicumstances of the cji'C rondeied it ne- 
cessary for him to do so every day or not.” 

The piactice of the court, then, is so con- 
trived (if the account thus given of it he cor- 
rect,) purpo«elyso contiivcd, that the mastei 
shall not have it in his power to make that 
distribution of his time, which, in the judg- 
ment of the only judge, who, with the power, 
has the facts before him, i« confoi malile to 
the demands of justice, lly the ’-ham war- 
rants, W'ith their fees, a regular sysfciu of de- 
lay is organized. But, fiom this regular delay , 
by the motion for the Ue die in diem with its 
fees, an exemption is always leady to he sold. 
And what is it that at this puce is puichased? 
Not any obligation on the suhoidinate judge, 
but a licence only, and pro hne vice only, to 
do justice. 

Ilere, then, w’c .^ce a perpetual writ of in- 
junction issued by the superior judge of the 
high court to his eleven subordinates, prohi- 
biting them from doing justice. A prohibi- 
tion on justice: and to what end? That, as 
often as a paity ’s impatience for justice is too 
strong for controul, an attempt may be made 
to purchase it at the expense of an incidental 
suit, carried on by affidavit evidence : a suit 
which, if needful, shall, for that once, render 
it so far possible to do justice.* Injustice 
established as a rule of practice, to produce 

has the mouth of any lawyer been opened, to 
stop these judges irom the receipt of fees on false 
pretences. 

* Supposing this report and another to be cor- 
ract, two things arc certain relatively to a con- 


ffiotion causes with their fees, and such causes 
actually produced to the number of hundreds 
(how many hundreds is not said) in the course 
of five-and-twenty years, f 

science which may be taken for a sample of other 
consciences. 

One is, that, in the perpetual prohibition thus 
put upon ju.stice, saving bought exceptions, there 
IS nothing by which the sensibility of that deli- 
cate organ is affected by any such sensation as 
that ot pain. 

Another is, that either the practice of the sham 
warrants (a jiracticc so well known to every other 
learned person who knows anytliing about the 
court ana its practice) had been fortunate enough 
to escape his lordship’s notice; or that, in the 
]>racticc of making delay on false pretences for 
the sake of fees, there is nothing capable of af- 
fording apy such unpleasant sensation to the same 
learneil conscience. 

• Whence does this appear? From an autho- 
rity no less exalted and inesistiblethan his lord- 
shi])'s own certificate. “ I quit the office I hold,** 
.says his lordship’s speech in so many words,* ‘* I 
quit the otfee I hold, without one painful reflec- 
tion : and 1 enjoy the grateful feeling, that there 
IS no suitor who can say 1 have not executed it 
conscicntiou.sly.” Most assuredly no suitor, who 
has read the trial of Mr. Justice Johnson for 
worils said of the noble and learneil lord’s noble 
and learned friend and colleague, will say so if 
he is wise. 

There arc four modes of defending innocence, 
when attacked hv the press. One is by silence; 
another by answer; a third by prosecution ad- 
mitting jiToof of dehnipiency ; a tourth by a mode 
of prosecution that shall preclude it The las^ 
is the mode chosen by English judges : and then 
they^grow bold and say — “Accuse me if you 
dare.*’ 

-j- Desciiption of the mode of proceedings be- 
fore a Master in Chancery; from the “ Apology 
for the Conduct of Mrs. -Teresa Constantia 
Phillips,’’ anno 17fil, vol. iii. p. 173-178. 

“ By means of these subterfuges and evasions, 
she was al’ovc two years before she was able to 
get a report; for when a w’arrant was taken out, 
and the parties were to attend at five, nobody 
appe.nred till after six, and then it was either a 
message from the counsel or the solicitor, to beg 
the Muster would be so good as to excuse the 
counsel, who had a cause in Chancery, or some 
other nn-husiness that day, and could not pos- 
sibly at lend. 

‘-'If the counsel was ready, the solicitor was 
ill, or had a cause elseu'herc. 

“ At other times, Mr. W. would promise to 
take a warrant out for the next attendance, os it 
came in his turn; and, if he kept his word (which 
seldom happened, for he generally chose to for- 
get it,) he would take it out three or four days 
later than he agreed to do.” [A warrant — Here 
was every exertion made that could be made, to 
make delay : if, at this time, the practice of taking 
out three warrants constantly for three diff’erent 
days to procure one attendance had been esta- 
blished, would not some notice have been taken 
of it ?] “ In fine, thus was she played off and 
amused by these gentlemen : it vfSs looked upon 
as a great point gained if one warrant in aia 
was spoken to; and then it was only to ao the 

* Morning Chronicle, Feb. 5, 1806t 



Rationale op judicial evidence. [Book 


. ' boiog tbo pftttern set at the metro- 
jpol^ it may be imagined whether imitation 


KMld nutter over and over aqain^ mth all the 
§OjM$tliy iheir imetffiiuttions could fumtah. 

' Very (Vecfuently the modification of a word 
hwibeen the Dusinesfi of a whole cttteiidance; for 
ibe eoan8el*s watch was laid upon the table by 
Wbi, and he took great care never to exceed a 
iMOOnd beyond the hour. 

** Though this IS a most terrible grievance to 
a Siiitor« can ti be tmafftned a master will be 
eo infatuated as to dmounlenanee a vrachoe 
whereon the chief pi ofits oj his place depend ^ 
No. surely. 

♦‘Then what remedy is there left for the party 
distressed by these imguitovs delays ^ iVhy, they 
most move the court by their counsel, that the 
master may expedite his report, and the yiaities 
attend de die in diem , and a motion of this kind 
is seldom or ever made but you tun the risk of 
gaining the master^s dtspleasuie bejoie whotn 

E our question stands; and no doubt that would 
e looked upon as a danuetous ptooeeding, 
therefore, tAis is an evil without lemedy 
“ But at last, in 1744, she obtained a report in 
her favour, after being obliged to put in six ot 
seven different anneers; for, if by any chanie 
there was the word then instead of t/mn, they 
blotted It out to oblige her to put in another, and 
\hen another, till, hnding no possibility of cavil, 
sven at a word, they were obliged to give it up, 
ifter twoyears and some months close attendance, 
uid that monstrous expense 
“ However, that this summary way of proceed- 
ing may not give our readers too high an o|iinion 
pf the law, they will be pleased to observe, before 
she went to Jamaica, this had been above two 
years referred to the master therefore, from*lirst 
to last, exclusive of the time she was abroad, this 
answer was five years attending; — not that she 
lays the blame upon the n]a^ter to wliom it was 
rererred, for when^they at any time attended, 
and he, good old gentleman, could keep himself 
awake, heendcavouied all in Ins power to under- 
itand them. 

" The Piaster, she behe\ es, was an honest man ; 
but not one of those judges who, ‘ if lie could see 
light through a hedge which he was not able to 
pass, would jump over it ’ f An expression of 
Lord Chancellor Talbot’s in this cause ] 

“ Mr, M »— — n’s counsel and solicitor in tins 
iase were his neighbours; and, before any war- 
unt was to be attended, they generally smoked 
i pipe togethei^ and the stories they told him 
vere so very different from what she used to tell 
mn before ^eir faces the next day, it perplexed 
he good old gentleman to such a degree, that he 
iMd to fall asleep for relief; and when he awaked, 
uade an excuse for what he called shutting his 

yw to save them; and Mr. O (who con- 

inued all the time he was reposing still talking,) 
irould WelL master, I believe you will 

we have been arguing, 
m And this deponent at that time lodged at 
^ bouM of Captem Burton, &c.” should stand 
And this deponent on or about that 
yojgef « me house of one Captam 

^ observe how material was this 


luft miMer, I believe you will be of opj 
m, this ought to be altered, and more ev 


is in danger of being slack in the shade of 4 
distant piovince. 

On passing accounts before the court, of 
grand sessions upon the Chester division of 
the Welsh circuits, “ each side is to Ale its 
interrogatories with the registrai, and to take 
out three warrants, fur the other side to be 
present at settling them” (six notices, to pro- 
iluee the effect oi one,) ** else on the third 
warrant the registrar proceeds ex parte "• 
August 1789 ib stated as the time at which 
tills piactice was perhaps instituted, more 
pi ohably reoognised 

Yet, in that same court, f the “ course of 
equity piocecdiiigb is even more dilatory and 
prolix than in the high court of Chancery 
the little Welsh equity court being a sort of 
dormouse, that “ must generally sleep ten or 
eleven months of the year,” the great high 
com t a sort of sloth, which, though at its own 
ptioc, kcejib on crawling almost the whole year 
round Five or six times as much delay as in 
^the gland warehouse of delay , and yet not 
enough for the appetite of leat ned travellers, 

I without the extra jiortion attached to the 
bkain wan ants 

Fiom the same school, take another speci- 
men of the art of making busmess. 

P 114 “ Wheie there is a replication, 
there must he a publication [of the evidence,] 
though no witness be examined i. e though 
there is nothing to publish To W'bat end 
thus attack impossibility, and vanquish it ? 
Answer That the plaintiff may move (i. e. 
fee counsel to move) that that which cannot 
be done may be done Take the passage at 
length — “ If (lefendant neglects to take it 
out and execute it” [a commission foi the 
cxannii.ftion of witnesses,] " plaintiff may 
nai CO cult (i e next half year,) move for 
publication, though no witness be examined; 


plained, and therefore iNinsufficient ; but, as it 
IS MX o’clock, we must defer our other objections 
till the next warrant ’ 

“ Tile poor old gentleman generally consented; 
for It is not to be imagined an apothecary would 
be against a repetitum.” 

Laicyer — Memoirs of a courtezan ? — a pretty 
source to draw fioin! 

Give me a better, and I draw from it Is it 
my fault, that the transactions of a cell, where 
a great nart of the property of the kingdom is 
perpetually tcUing over a giidiron, should be as 
perpetually involved in darkness? In such a 
state of thinra, have not the faintest lights their 
value ^ Of tJie matters of fact there stated as 
truij, must not some the most material have been 
m their own nature matters of notoriety? With 
her adversely she was at bitter enmity: but, as 
to the state of the law, and the conduct of those 
by whom it was administered, she had no motive 
for representing it as being any otherwise than 
she found it. 

, * Jonsd. Ac. of Great Sessions, p. 13i Anno 

i* Preface to the 'same work, p, xxviil. 
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foTt where there is a replication, there must be a 
publication, though no witness be examined.” 
Here, too, we see a sample of equity logic, 
from tbe school' of Gilbert and Blackstone. 
Take any arrangement that comes uppermost, 
the more irrational the better, — if you want 
a reason for it, write it over again, with a /or 
before it. The use of such logic is, to enable 
such morality to pass without notice. 

IV. Sham notices called distrhujasses — 
Exchequer a dclay-shopi 

Exemplification the fourth ; — 

A corporation, accordingto Lord Coke ( who 
was not ill acquainted with them,) has no 
conscience. What is belter, it has commonly 
a long purse. Problem, how to g<*t the mo- 
ney out of it ? iSolution : Hy both these qua- 
lification.s, it is .so much the better disposed 
to the purchase of that delay, of which the 
court of Exchequer, as well as the other 
shops, has an assortment so perfectly at its 
service. 

Is it your misfortune to have a demand 
upon a corporation ? You mu'^t let otF upon 
them three writs, or throe pair of writs, one 
after another. JJy the help of the^e three 
writs, at the end of about seven or eight 
months the suit is just begun, the corpora- 
tion having made wliat is called an appear- 
ance, that is, employed an attorney to act for 
them, but nothing as yet done. Tho'«e three 
writs are wortli beyond eoniparison more than 
the three warrants ; hut then there is an end 
to the writs, which there never is to the 
warrants. 

Sum demanded, say £2,000. The writ is 
a command to tlie sheriff to levy so much 
money at the defendant’s expense, in the 
event of his not employing an attorney, as 
he ought. In your first writ you take «*are 
that the sum thus leviiul, or ordered to he 
levied, shall be a sum plainly inferior to the 
interest of the money in dispute, lor the time 
which the dcfondatil gains by taking no no- 
tice : a customary sum is 40s., and perhaps 
there is no other. iJefciidant not appearing, 
you are almost angry, and to show you are 
in eariyest, you tee counsel to move for a 
larger sum, taking care not to he too hard 
upon him — say £20. The same cause pri- 
serving inviolate tin the part of the corpora- 
tion the same principle of passive disobedience, 
you are now quite angry ; and to show you 
are not to be trifled with any longer, you 
move a second time, get your third distringas, 
with your £50 worth of issues, for that is the 
phrase. 

In Mr. Fowler’s account of the practice of 
tbe Court of Exchequer* (equity side,) are 
to be found three original and highly instruc- 
tive cases, from which tbe above instruction 
was composed. Corporations squeezed ; — I . 


- T.^8. 


Corporation of Bridgewater ; 2. East-India 
Company ; and 3. A free grammar school. 

Average quantity of delay sold, between 
halt a year and a year ; after which the causa 
was to begin. Profit to the partnership, not 
disnoverahle. Care taken by the court in each 
case that the amount of the eventual mulct 
on the second order should not exceed £20, 
lest obedience to the second order should take 
away the pretence for the third. In two out 
of the three cases, a hi ace of writs were let 
pfF at a time. 

Thus in the Exchequer, equity side. But, 
at cr>mmon law, the art of dealing with cor- 
porations is not less completely understood. 
'I’lie same care to avoid precipitation ; and 
the same tender caution not to bear too hard 
upon the corporation (though it has no con- 
science) a fiist and second time.f 

A judge, who, with a wish to do justice, 
pos‘«es'-ed power suitable, — can it be necessary 
to ask what in such a ftse he would do? He 
would send for an acting member of the cor- 
poration. the directing head, the writing hand, 
or any other (^vvhat (hnieulty soever they 
might find in seltling^the matter among them- 
selves, there would be no more difficulty on 
the part of the judge in dealing with them, 
than with any one of them in his individual 
capacity;) and what was not done in the 
ExchetpuT, among so many learned hands, in 
six months, coiihl be done in half as many 
minutes. 

V. Sham representations — Scotland — 
Court of Session a diday-shop — Lord Ordi- 
nary the shop-keeper. 

Excniplification the fifth : — 

In Scotland, a^ every hedy knows, no fewer 
than fifteen ju(lge>! are occupied in obstruct- 
ing one anotlicr’s decision, and frittering away 
one uiiother’s responsibility, all sitting in one 
court. J 

As with most other functionaries, so with 
judges, in the (‘alciilation of common sense, 
the chance of right decision is (because re- 
sponsibilitj is) in the inverse ratio of the num- 

•j- SSellon’s Crompton, I. 217; II. 76» 77* 

^ iVt the time when this appears to have 
been written (U!Uf!,) tlie fifteen judges of the 
Court of Se.ssion were in the practice of sitting 
as a sort of deliberative assembly, and, like a 
legislative body^ they are known to have been 
divided into parties on important legal pointa, the 
debates being often cdhciucted with ^eat acri- 
mony. In 1808 (48 (t. III. c. 151) the court was 
separated into two divisions. In 1825 (6 O. IV. 
c. 120) seven of the judges were appointed to 
sit, under the title of Lords Ordinary, as single 
judges, deciding cases in the primary instance* 
In 1830 (1 1 G. IV. & 1 W. IV. c. 69) the number 
of judges was reduced to thirteen, and there ne 
now (1839) five judges who individually decide 
cases in the first instance, and two courts of further 
recourse, each consisting of four judges. In cases 
of difficulty, it is still, nowever, the practice to 
take the opinions of all the thirteen judges. — Ed, 



Mm 

t 111 l^rUndi cad^atlon in the direct ratio: 
I t^bi^qiurl^ volume of calculations is built 
i)|ma lillit ^ound. In France, sale of offices 
(;tmd amongst others of judicial offices) was 
in of revenue. Before she gave kings 

kk Bngland, — drawn by necessity, Scotland 
Aung to France. French law shows through 
ShiOtch law in a thousand places. 

Under this system of obstruction, lest suits 
^Ould get through too fast, a soi t of a turn- 
pilce was contrived, with one of their lord* 
Aips, in quality of turnpike man, to stop the 
Douse and take toll of the suitors, with the 
title of Lord Ordinary 

In no one sort of cause is he bound to give 
iny decision ; in some he is not allowed in 
no cause is the suitor bound by his decision, 
ihould be have been pleased to give one * in 
tome sort of causes, the suit, after regularly 
t<ttng up, as reguldily comes down again, be- 
inre anything can be done in it. 

The ktng of France ^th forty thousand men, 

'Went up the hiU, and then came down again. 

This privilege of not judging, does he fre- 
)uently avail himself of it ? This would be 
vorth knowing. If thjs modesty is general, 
ihe result is curious. Here is a oouit com- 
to^ed of fifteen judges, each of them, by his 
iwn acknowledgment, unfit to be a judge 

What I not take so much as a chance for 
jiving satisfaction to the parties^ lmpo<«c 
ipon them purposely the must vexatious lot 
Ehat necessity can preset ibe ? 

Supposing you to have got a decision of his 
lordship (called an mterlocutoj jour favour, 
(hink you that a guess can be foi med wlu n 
^e cause will terminate? Not it indeed 
After receiving a^ fortnight’s delay gratis,'* 
irour adversary gives in a representation, and 
then the cause stops Some time oi other 
somes a second inteilocutor, adhering to the 
bst : stop again and so on without end. 

On each such representation, fee to his lord- 
ihip's clerk, Ss , to the other members of the 
Murtnersbip, other fees : amount of each, and 
lumber in the whole, unascertauiable. 

, Seeing, in the instance of masters’ warrants, 
vliat the power of one shilling was in England, 
in estimate may be formed of wbat (even 
vere this all) the power of three may have 
)een in Scotland. 

Lawyers, of all men, are least given to the 
leiUng of tales out of school the quantity of 
kbttie that transpires is as nothing in com- 
li^rmon with that which is kept close. Hete 
md there, by a momentary fit of pique or pro- 
Slity, an incident comes to light. 

in the picture above given, is the character 
justice injured^ Hear from her own 
IfAiMikfppers. First, let us hear from Mr. 
ltii«libl|,kow the matter stood in 1768. 

1, " ti is a common device of defenders 
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who wont delay, to suffer decreets to past in 
absence against them, and then to ofihr a re- 
presentation to the Lord Ordinary, praying td 
be heard in their defence. By this shm, the 
determination of causes is greatly postponed, 
and much unnecessary trouble is given to the 
Lord Ordinary in reading represenfaFtons which 
contain nothing mateiul to the cause.”* 

2 The party who is dissatisfied with an 
inteilocutor must offer a representation to the 
Lord Ordinary, praymg an alteration of the 
judgment, within ten sedeiunt d^s [amount- 
ing to a foitiiightf] of the signing of the in- 
terlocutor , othci wise the interlocutor shall 
become final, unless, &o ” 

3. ** Representation against decreets en- 
tirely in absence, may he permitted at any 
time, before extracting the decreet ”J 

4 “ The Lotd Ordinal y, after reading the 
representation, will cither refuse the desire 
theieof, o/ ordain the same to he answered by 
the other pnity, eithci of which shall keep 
the matter open until a new interlocutor is 
pronounced ” || [Failing both, it may thence 
be iiifci red, the cause would be at an end. A 
(atastrophe of this sort, does it ever happen ’ 
If seldom, the unficr|.icticy of it is a proof of 
the constancy of his loidship’s vigilance How 
should there he any failiiiq of that virtue^ 
The cause gone, with it go the representations 
and the lees ] 

5 “ Every new intei locutor creates a fiesh 
delay, us it is competent to the party who 
thinks himself ii'iured to offer a new lepie- 
senTation, within ten daj s [a fortnightj of the 
last inteilocutor, and tiicie being no limita- 
tion as to the number of lepresentations, the 
occasions of delay aie inhnite, when parties 
are litigfous ”§ 

There being no limitation to the number 
of rcpiesenlations, theie is no limitation to 
the luinihei of 3s fees and there being no 
limitation to the number of his lordship’s fees, 
theie lb no limitation to the extent of his lord- 
ship’s patience W here is the viitue that may 
not be taught by money ? By money, English 
judges are taught mendacity by money, 
Scotch ludges are taught patience 

6. “ It the Loid Ordinary, after repeated 
representations, shall continue to adhere to his 
former inteilocutor, the party who complains 
must eithei acquiesce, or apply to the Lords 
in the Inner-house by petition.” 

This in 1768 One and thirty years after, let 
us observe how the matter stood in 1799.*f 


• Russell [viz. “ The Form of Process in the 
Court of Session and Court of Teinds, to which 
18 prefixed a General Account of the College of 
Justice. By John KusseU, Clerk to the Signet.** 
£din. 1768,1 p. 61. 

{ Beil, VL 75. ± Russell , ^ 64 

Russell, p. 66. 1 Ib. p. 66. 

Lawrie fvts. **NewTo]nn of Process befbre 
the Court oi'Session and the Commissionof TeUidi^ 
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• EeU*« System of Deeds. VI. 76. 
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7. ** It i»to be regretted*” says Mr. Lawrie* 
** that there is no general rule of court, li- 
miting representations in point of number; 
as a party who conceives himself hurt by the 
Ordinary’s judgment, frequently brings an 
intolerable load of expense on bis opponent, 
and trouble on all concerned.” The party? 
Is he the author of the mischief? What is the 
judge about all this while ? 

8. “ Sometimes,” says he again, “ in order 
to accelerate the final decision, and save 
trouble and expense to the parties, the Lord 
Ordinary declares in his interlocutor [inexo- 
rable justice 1] that he will receive no more 
repi;esentat.ions ; in which case, if the party 
be dissatisfied with the judgment, he ought 
to apply for redress to ^he Inner-house. In 
practice, however, such declaration is too 
often disregarded [amiable weakness !], more 
representations being given in, notwithstand- 
ing the prohibition, by which mettiis the sa- 
lutary ends which the judge has in view are 
often entirely disappointed.” Thus it is, that, 
under the fee-gathering system, the virtue 
of judges is continually set at nought by the 
wickedness of suitors. 

Observe, that, to prevent the mischief al- 
together, all that his lordship lias to do is to 
abstain fiom violating his own solemn en- 
gagements ; that to this purpose no [lositive 
act whatever is iiece'-sary ; for that, if his 
perfidy slumbers but foi a moment, the cause 
with its fees is at an end. All that he has 
to do is, to abstain from travelling any fur- 
ther in that track of corruption, into which 
perhaps in no other country, certainly not in 
England, has any judge the elfiontcry so 
much as to make a footstep. 

Of the statement thus given by the insti- 
tutionalist, one is at a loss to know what to 
think. Is it serious ? Is it irony ? Is he a 
party to the hypocrisy, or a dupe to it? 

The fee which is treble to that by which 
the probity of English Masters in Chancery 
has been so long subdued, is far (I have al- 
ready observed) from being the whole of the 
force by which that of tlfl* Scotch judges ha> 
been kept in the state wo see. As to making 
out a complete account of it, 1 have already 
acknowledged the impractic.ibility of it. The 
greater the number of shillings, the more 
irre.sistible the temptation, the better the 
excuse : let us pick n{) a few more. 

9. “ If the representation be ordered to be 
answered at the bar, it is the business of the 
other party to enrol the cause in the Ordi- 
nary's first hand- roll* ... .To his lordship’s 
clerk, for every enrolment in the band-roll, 
fee 38.t 

with a General Account of the College of Jus- 
tice, and a Table of the Fees payable to the 
Clerks and Officers of the Court By a Mem- 
berof the College of Justice,”] p. 91. 

* Lawrie* p^ 90. T Ib. p. 883. 


10. “ But, if the order be simply to answer 
the representation, which is the most usuid 
deliverance, the other party must give in a 
written answer, within the time limited by 
the interlocutor, if any time be specified.”^ 
At giving in this ** answer,” or “ any other 
paper in a cause, appointed by the Lord Or- 
dinary,” fee to his lordship’s clerk, 38.”H 

Let us now hear Mr Bell, official lecturer 
on conveyancing, in his System of Deeds, vol. 
vi., exhibiting instruments of procedure: — 

“ When a judgment is pronounced by the 
Lord Ordinary, the cause must then proceed 
as before, by representation and petition ; but 
where memorials or informations are appointed 
to be given in, it will most probably happen, 
that the one party is more anxious than tbe 
other to' bring the cause to a conclusion 
(}. e. the plaintiff to receive his money, than 
the defendant to part wit|j it) “ and of course 
to force tn the memorial, or information. 
This is to be done only by preparing the me- 
morial, on the part of the client, and by 
enrolling the cause, and praying the Lord Or- 
dinary to appoint the opposite party to lodge 
their inemoiial. The Lord Ordinary will, of 
course, renew the order against next calling; 
but in all probability, several such enrolments 
[value of each, 3s.] will take place before 
the Older be made peremptory, or under a 
fine In short, this is a situation in which it 
is almost impossible to force forward the 
cause : the only remedy jou have, is by con- 
stant enrolment [application of 3s. fees in 
that shape], and by strong representations 
[application of similar feesin that other shape] 
to the Lord Ordinary, of the necessity of dis- 
patch, to obtain an order that w'ill force in 
the paper called for” (and with it a last 3s., 
fee.) 

The judge takes payment for making de- 
lay : ami the im^re deley he makes, the oftener 
he is paid : and to this tiaffic there are no 
limits. Is it to be wondered at that Scotch 
suits are longer still than English ones? 

Compare this case with the preceding one ; 
between them the partneiship have a dilen?- 
niai, and such a one, that on one or other 
horn they are sure to catch you. Is it delay 
you want to buy ? There it is for you and 
welcome, at a fixed price : is it dispatch you 
want? There is delay for you instead of it. 
The higher you pay for your dispatch, the 
more delay you have for your money: and 
so it goes on, till shame or fear cries out to 
them. The measure is full : it is time to be 
in earnest. 

A pretty task is that allotted to the suitor I 
to ply tbe judge with fees till his lordship is 
tired of receiving them 1 

Two courts, through which almost every 
cause (at least every cause worth retaining) 

4: Lawrie, p. 91. il Ib. p. 383, 
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Ii 4opi^0d to trovel : one in which his single 
lordship would not get on if be could , the 
other in which their whole lordships could 
not gut on if they would. 

It is not enough for them to be themselves 
deluyers : they mtist moreover be the cause 
delay in other men 

„ Scotland is fortunate enough to be pro- 
vided with a system of local courts, compe- 
,tuilt to the t<isk of rendering prompt and 
unexpensive justice to cvciy man at Ins own 
home ; unfortunate enough to sec, in the two 
90 closely intertwined branches of this su- 
preme court, the powet and the will to nip 
in the bud that incipient advantage Of their 
joint activity, no inconsiderable portion is 
emplojred in paralyzing the sahitaiy action 
of the inferior eoui ts * 

One merit which, in comparison with Eng- 
lish, is peculiar to Scotch lawyers, — they 
do not plaster over the foulness of then sys- 
tem with eulogistic daubirigs They acknow- 
ledge-.— at least there are some among them 
that acknowledge their need of amendment 
Such is their humility, they are willing to 
draw it fiom the fountain that flows on the 
other side of the Tweed and their southern 
hrethern, such is then liberality, are ready 
with their ink to blanch the noithcrn ebony 
When abuse is the plant, the prumng-knife, 
not the pick-axe, is the instalment employed 
by jurispiudential husbandry 

When you see the law'yci bustling, and a 
twig or two cut off, be sure that the patience 
of the non-lawyer is exlnuatcd, or threatens 
soon to be. 

Once in half a cental y or so, the legislator 
awakes horn Insurance, and then sonicliing 


• The forms of procedure, against which the 
above remarks ore levelled, have been altered to 
so great an extent, that the technical phraseology 
made use of, has in a great measure leasea to be 
applicable to the practice of the Court of Session 
>-forinstance, the document termed a Representa- 
tion^ IS now unknown Without debcenunlg into 
the minutiae of these alterations, it may simply 
9e observed, that tlie tendency of modern legis- 
lation has been to mciease the powers and duties 
of the ljord& Ordinary, and to render procedure 
before them more brief and effectual When the 
works quoted m the te\t were written, there was 
but one Ixird Ordinary, there are now five {vide 
svpra, p. 221. N. J ) When a Lord Ordinary 
has given his decision, there is no means of again 
<memng up the case in the manner alluded to : 
mere » still, however, recourse to the Inner, 
house; and tnence appeal to the House of Lords 
The judges have no interest in any fees col- 
IjKteo. many of the minor officials of the court 
ended long on this source of income ; but in 
I, an act was passed (1 & 2 Virt. c. 118,) ap. 
Iting them to be paid by salary; all fees 
tcejM mereVomuneration tor copying docu- 
inOlltB)b9ing eweeted into a general fund to assist 
in Ae aglmBsea m the establumment See farther 
on iltli sameet, the Letter* on Sooteh Reform^ 
So VoL 


is to be done. At other times, his dedipg with 
the man of law is that of the young spend- 
thrift heir with his steward or his wine-mer- 
chant “ The fellow is a logue and cheats 
me, but rather than be at the pains of over- 
hauling his account. I’ll e*en set my name to 
it as usual, and there is an end of it.” 

The real nature of the rr^ircsentd/ion trade, 
was it a secret to the traders? Without stay- 
ing for the answer of common sense, let us 
look to history. In a particular case speciffed, 
so long ago as in 1756, representations were 
forhiiiden f Inthiscase, they were taken away 
altogether In other cases, Mi , Russell, who 
ever and anon is a refotmer, suggested that the 
numhci of them be limited Limit the num- 
ber of 1 epi esentatioiis When y ou have done 
that, reduce the number of masters* wan ants 
ftoin threo to two or the number of common 
bail or of pledges of prosecution fiom two to 
one ;]: -Discaid poor Mr Doe, and leave his 
fneiid Ml Hoc to pine in solitude Sudi are 
the reforms ot lawyeis ' 

Ask an English judge how mdny represen- 
tations he thinks ought to be allowed? or 
(what to him is the same question) bow many 
his law allows? He will answer you, when 
a Scotch iiidgc has informed you, how many 
common hail, oi how many pledges of prose- 
cution, he looks upon as necessary. 

What IS above is but a sample Let it not 
be imagined that the above manifestations of 
the intluencc ot the principle of corruptihn 
are all that could be found , let it not be ima- 
gined that they are the huiidiedtb part, let it 
not be imagined that they are even the gross- 
est mcinitestatioiis Why then employed to 
the exclusion of otheis ? Paitly by accident; 
for tbo laboiii of a complete survey would 
have been too great partly as being more m- 
telligiblc 

Ransack the whole system of procedure — 
tiavel through it from beginning to end, — 
you will find it throughout of the same com- 
plexion, ow’ing its birth to the same causes. 

Maximum of pioht to the partnership, the 
mam and constant^end maximum of ease, 
the collateral end Minimum of expense, de- 
lay, and vexation to (he suitor, the pretended 
— maximum the real — object, pursued m the 
cbai acter of an intei mediate object, conducive 
to the mam end Misdccision and failure of 
justice knowingly produced, not for their own 
sake, nor tlieiefore constantly, but whenever 
they presented themselves as conducive to the 
above intermediate end, and thence onwaids 
to the ultimate. The ends of justice, the true 
and legitimate ends of judicature, pursued so 
far, and so &r only, as seems necessary to 
keep the people, in the character of suitors, 

Russell, 66. 17th Jan. 1766. 

:{: Common bail, or sham bail— Betitious per- 
sons, whom an English judge, on reodving a fte, 
gives to a creditor mr his secunty. 
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1 ft state of patience, and keep tbe talons of 
depredation covered by the cloak of justice. 

Surh being the interest — such the wishes 
and endeavours generated by these interests, 
— >what were the means employed by them? 
‘It remains that an answer be given to that 
question, by a brief indication of the puneipul 
devices employed by the fee-gathering sjhlein, 
for the attainment of these ends. 


CHAPTER V. 

LIST OF THE DEVICES EMPLOYED UNDER THE 

FEE-GATHERING SYSTEM, FOR PttOMOTIN<i 

THE ENDS OF ESTABLISHED JUDICATUKE, 

AT THE EXPENSE OF THE ENDS OF JUS- 
TICE.* 

Thus much as to the sinister interest ope- 
rating on judges, under the existing system 
of procedure ; and the ends pursued ui con- 
sequence, the actual ends of jmlicature, not 
coinciding with, but opposite to, the ends of 
justice. 

In the pursuit of these ends, a variety of 
devices have been employ ed. It may be of use 
to bring to view a li^t, or at least a sample, 
of these devices ; the rather, since at the head 
of the list it will be necessary to place an 
instanee of exolusion; a sweeping opeiation, 
in wliich evidence, and of the best and most 
necessary sort, is comprebended — evidence, 
which in most cases constitutes the most in- 
structive part of the whole mass. 

There will be a eotnenieiico in seeing the 
list of these engines of iniquity in one view. 
For enabling the reader to enter into the con- 
ception of them, a variety of expressions have 
been employed. Where one fails,'' another 
may answer the fiurpose. Not having been 
noticed, at least siitticienlly noticed, they have 
never as yet been named. 

1. Exclusion of tbe parlies from tbe pre- 
sence of the judpe — parties not beard — de- 
cision given without lie<miig tlie parties — 
Riidicnee lefuscd to suitors, either throughout 
the cause, or till the end of it. 

2. Tribunals out of reach — tbe county courts 
swallowed up by the metropolitan courts. 

3. Sittings interrupted, interrupted by long 
and fixed intervals: terms — eiieuits — days 
fixed for each step in a cause. 

4. Operations without thought — decisions 
pronounced, judgments, rules, order.s, deli- 
vered, by subordinate officers, without the pri- 
vity of the judge. Judicature upon ineehaincal 
principles — principle of mechanical judicature. 

5. Decision without evidence, or on evi- 
dence delivered in under a mendacity-licence 

* For further remarks on the subject of this 

japter, see '"’"Justice and Codificatwn Peti- 
tions^' (VoL V.) and Delay and Complication 
Tables," attached to the Letters on Scotch Be- 
fo’m in the same Volume. 
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— under a general licence given by tbe judge 
for the admission of false evidence. 

6. Pleading, and more especially special 
pleading. 

7. Principle of nullification — decision on 
grounds foreign to the merits — decision by 
quirks and quibbles. 

S. Principle of fiction, in all its various 
1)1 ancltus — the habit of giving from the bench 
lies fur reasons — of telling lies to entrap and 
(It'ccc the parties — of encouraging parties to 
tell lies — of compelling parties to tell lies — 
of punishing parties tor not telling lies — of 
eiicuuraging jurors, and even eotnpelling them 
by tortuie, to commit perjury. 

9. Principle of jargon, jaigunization, or 
tcolmieal language — perversion of langu.ige 
to the purpose of securing ignorance and mis- 
conception of the law', on the part of the peo- 
ple — setting and keeping up a cant or flash 
language, to serve the ends of judicature. 

10. Double fountain principle. 

11. Eulogizution, puffing of jurisprudential 
law*. 

12. Multiplication of offices. 

On tbe suliject of the several articles com- 
piisfd in this list, several observations, appli- 
cable to them in common, present themselves 
as having a claim to notice: — 

1. There is not one of ihoiu that has any 
place in any of the couits above distinguished 
by the name of courts iif iiatui al procedure. 

2. There is not one of them that has not 
plaee in the several courts above distinguished 
by the name of courts of technical procedure. 

3. They consequently form so many charac- 
teristic dilFerenees, by which, on the one hand 
the eourjs of natural prucydure, on the other 
hand the courts of teeliiiieal procedure, may 
be distinguished fioiii each other. 

4. In proportion as the institution of them 
respectively is found to be repugnant to the 
several ends of justice, one, more, or all of 
them together (which, in the case of every 
one of these devices, will be found to be ac- 
tually the case,') they will serve to bring to 
view’ and demonstrate the existence of so 
many virtues in the nut dial, so many vices in 
the technical xy stem ; ohaiacteiizing the na- 
tural system by their absence, the technic.d 
system by their presence: — so many vices, 
and (^as being the result and product of great 
labour, carried on by generation after genera- 
tion, from age to age, and under the impulse 
of a sinister interest created by the fee-ga- 
thering system) so many abuses. 

5. They will form so many topics for tbe 
exercise of the ingenuity and eloquence of 
the advocates of tbe techniial system — for the 
professional advocate, the official judge, the 
official lecturer or general institutionalist, the 
unofficial compiler or particular institutional- 
ist. Under each head, a perpetual invitation 
is given to all these learned persons. In any 
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eoiirt of ]tt1|^^p|:f)eedure Ims it any place ? 
Of tbe coo^ntirtedlimcal procedure, is there 
any one in i^hictt it has not a place ^ Is it 
not nTofe or less conducive to the mischief 
opposite at least to some one of the ends of 
jdstice, — delay, oi expense, for ex«imple, or 
both f Can you make it appear that, to any 
n^er of the ends of justice, it is in any pre- 
INHiderant degree, or so much as in any de- 
gree, conducive ? Ilei c is so much delay from 
it} here is so much expense from it, lieie 
ii so much vexation from it — now, where is 
^e use of It ? * 

In this plain speech — not too plain for the 
plainest man to put or to comprehend — they 
Will feel the spcirof Ithunel touch them 
with It, one after another, the unclean spii it 
will stand confessed 

Of these, there arc few which have not 
place in common, in every civili/cd coimtiy 
in which the teehniciil system !■» established , 
that is, in every civili/cd country on the face 
of the globe. 

Of the whole list of them, however, no 
inconsiderable pait will be found peculiar, 
either ta toto or in degree, to that nuxiifioa- 
tion of it wliieh is estalilished in England 
some aitieles peculiar vi toio, many moic pe- 
culiar in respect of the degi ee in which they 
have place m this country, as compared with 
others. 

Devices peculiar in fo/o, aic — 1 The dis- 
tinction between law com ts and ciiiiity com ts , 

2. The habit ot eulogizing jm ispi udential law 
at the expense of siatutoiy, sham law at 'the 
expense of real 

Under the head of devices peculiar in de- 
gree, will be found, perhaps more, at any tale 
the following, vu. — 

1. Tribunals out of reach 

2. Sittings at long and fixed intervals 

3. Punciple and practice ot iiullilication 

4. Jargon, undei its sevcial modifications 

5. Fiction, or mendacious 1 easons 

6. The use made of the double fountain 
principle. 

7. Motion business , including the business 
of incidental motions, original motions, and 
motions of course. 

■i 

CHAPTER VI. 

fiaST DEVICE — EXCLUSION OF THE PARTIES 
FEOU THE PRESENCE OF THE JUDGE. 

§ 1. Mischiefs of the exclusion. 

lift, the exclusion put upon the parties may be 
gfien the master-device, the sine quti non of 
the whole system. To this, ^ to the centre, 
i»4y all the others be referred * their office 
bemft in each instance, to give either birth, 
coatTniianee« or effect to it. 

By estclusion of the parties from the pre- 
sence of the iadgOt must here be understood 


exclusion of their allegations, in the charao- 
ter of testimony, applicable to the purpose 
of grounding a decision, giving termination 
to the suit. An express exclusion put upon 
their peisons would have been too flagrantly 
odious, and more than was necessary to the* 
purpo'se * It was done by so ordeiing mat- 
ters that a pat ty should have nothing at all 
to gam hy attendance, while he had as much 
as possible to siifFei and to lose Nothing 
at all to gam , when he could neither gam 
Cl edit foi any testimony of his own, noi ex- 
tract any testimony fiom the lips of his anta- 
gonist, nor so much as compiehend, thiough 
the jai go’ll in which it had for this puipose 
been enveloped, what had been done, or was 
intended to be done Much to suffer , partly 
fiom the natural causes of vexation, expense, 
.ind delay, the unavoidable concomitants of 
]udicial attendance but a great deal more by 
the aiiangvmeuts that had been established 
for the purpose of weaiing out his patience, 
reiuU‘iing the burden of atlciulance intole- 
lablw and thus forcing him into the aims of 
the pa. wyrs and dependants of the judge, the 
profi>sMonal substitutes and assistants.-f- 

It is m virtue of tins commanding feature, 
that a glance, howeiei lapid, ovei the whole 
expanse of the technical system, became so 
indispensable a pait of the present woik. 
Exclusion of paities is exclusion of wit- 
nesses, — of the persons in whose instance an 
acquaintance moie or less intimate with the 
mass of facts peitaimng to the cause, or at 
least with some of them, is mattei of coui se ; 
and that acquaintance ficquently most inti- 

• The Ficnch practice of trying and giving 
judgment* on offenders in their absence, is fre- 
quently alluded to m terms of reproach ; yet a 
similar one is pursued in England, m the Court 
of Queen’s Bench In misdemeanours tried in 
that court, it is not necessary, nor is it required, 
that the defendant should be present ; the court 
looks to his sureties It is by no means clear 
that the accused must be present, even in cases 
of felony. About two years ago, two gentlemen 
were charged with a capital felony, on the Nor- 
folkCircuit, andthe case was moved by ccr/wran 
from the assizes into the King’s Bench. It was 
argued at great length, th.it the accused need not 
he present at their trial, and no precedent could 
be found to the contrary Without deciding the 
point, JMr Justice Littledale said he should ob- 
ject to try them in their absence, and they accord- 
ingly appeared on the floor of the court.— 

+ Alia to which, that the practice of commit- 
ting to writing whatsoever was said by either of 
the parties, — this practice, when once established 
(which It was not, nor well could be, but by de- 
grees,) superseded, as of course, the demand and 
occasion tor oral intercourse. In one instance, 
perhaps, out of twenty, the demand for writing 
would present itself : under favour of the pretence 
afforded by this one instance, the purchase of 
written paper was forced upon the parties in the 
nineteen other instances in which it was useless 
or unnecessary. 
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mate, not unfrequently peculiar — the cause 
i^ording no other witnesses. 

Under the technical system, the ends of 
judicature being throughout in opposition to 
the ends of justice, — to bring to view the se- 
veral ways in which .the appearance of the 
parties in the presence of one another uTid of 
the judge, or (where that cannot be) at any 
rate of the judge, is subservient to the ends 
of justice, is to show in other words the se- 
veral ways in wliich it is adverse to the ends 
of judicature. So many services which it is 
in the nature of this meeting to render to 
justice, so many considerations by which the 
authors of the technical s\ stern were called 
upon to oppose an inexoialile bar to it at any 
price : as also, on the other hand, so many 
considerations by which the legislator, in pro- 
portion as justice is the object of his regard, 
will feel himself called upon to rid the coun- 
try of a 8) stem by which the dictates of jus- 
tice are thus trodden under foot. 

In the most common and natural state of 
things, both suitors will (at least in the out- 
set of the cause) tind themselves together in 
the presence of the judge. What other ar- 
rangement so natural ? Whom should the 
judge hear, if not the parties? And if either, 
why not the other, and (were it only that 
time may not be wasted) at the .same time ? 
In this case the mceling is tripartite: par- 
ties to it, the two suitors (the plaintitf, the 
defendant) and the judge: tripartite, taking 
the judge into the account : bipai lite and re- 
ciprocal, as between the suitors.* 

Cases, however, are not wanting, in which, 
either in a physical or in a [ii udential sense, 
the reciprocity is impracticable: then,comes 
a meeting bipartite, a hearing c.f jxtrte. 

When the party is not present, his pre>ence 
may either remain altogether unsupplied, or 
supplied (in so far as it is capable thus to be 
supplied) by an agent or substitute, jirivate,-!' 
or professional, t or both. 

In the character of a pai.ty, the suitor (if 
he be present) appear-, necessarily and of 
course : in the cliar.icter of a witness, he m:iy 
appear or not, as it maj lia[)i)en : according as 
it happens or not that a tact or facts, having 
an intluence on the fate of the suit, had or 
had not fallen under his cognizance. 

Saving always the case of impracticability, 
physical or prudential, — justice presents a 
constant demand for the piesence of each 
suitor, on two opposite accounts : on his ow’n 
account, that, of the facts, arguments, and 
demands, which the cause is susceptible of, 
and he capable of adducing, such part may be 

* For the sake of simplicity, the case which 
aflfbrds divers parties on one side, or on each side, 
is here passed over. 

i- Husband, father, guardian, private fViend. 

t Attorney, or advocate, or both, or (as in 
America) both in one. 
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brought forward as tend in favour of his side 
of it ; on the account of his adversary, that 
the adversary may on his part be in posses- 
sion of his share of the same advantages. 

In the character of a witness, the suitor 
may present himself either as an immediate, 
or as a non-immediate witness. If as a non- 
immediate w'itiiess, it will then be merely as 
giving indication of some other source of 
evidence, real, oral, or written : some being, 
whether belonging to the class of persons or 
of things, from whom, or fioin which, evi- 
dence fit to serve in the character of imme- 
diate, or say uhimatehj-employahle, evidence, 
may (it is sui)[)Osed)'be extracted. 

In any ease, flie supposed ulterior source 
of evidence thus referred to may either be 
determinate, know'ii to the suitor as qualified 
to serve in that character, or hypothetical 
ami indf terminate. Fiom what, of his own 
knowledge, he knows of the nature of the 
ease, t.-iking into account the circumstance of 
place and tune, he sii|)|)oses (with a degree 
of persii-ision more or less intense) that, from 
a person or a tlnng of such or such a descrip- 
tion, evidence peitineiit to the cause in hand 
muv be to be obtained. 

Presenting liiniNelf, or presented, in the 
character of a witness, — the facts which a 
party will be mo-t ready and most sure to 
bring to light, will lie such facts ns (in hia 
view of the mutter) promise to be of service 
to his side of the cause. In respect of these, 
his enidenee is self-serving, and will natu- 
rally be spontaneous. Pacts seen to be of the 
opposite tendency, if they come out at all, will 
scarcely come out imt on demand made by 
the adveise party or tlie jiHlge: in a w'ord, 
but by laterroi/afories : in n-speet of these, 
his evidence will be self-disserving. 1| 

II .Vttcndtinee of pjrties is one thing — exclu- 
sion ot ]»r()lessionaI assistants another thing. Oare 
should lie t.'tken not to confound the two arrange- 
ments, or to regard the one as a necessary conse- 
quence of the other. 

In the greater, the far greater, number of suits 
(underst.ind individual suits, not sorts of suits,) 
professional a.Msistance will be needless ; and, if 
nee.iless, of toursc mischievous. But some there 
will always be, in wdiich the exclusion of pro- 
fessional assistance might be the exclusion of 
justice, ^’^arious arc the deficiencies, the natural 
delicicncics, any of which may be sufficient to 
prevent the suitor from doing justice to his own 
cause. Minority, superannuation, mental infir- 
mity in any shape: regard being always had to 
the quantity and quality of mental qualification, 
the denianu for which is presented by the nature 
of the case. If gratuitous assistance, the fruit 
of natural relationship or of any other source of 
sympathy, be fortft&hming, and that competent 
to the task, so much the better : if not, the as- 
sistance of strangers must be obtained, upon the 
only terms on which the assistance of a stranger 
can be made sure oft or, the Iamb being opposed 
to the wolf, and without a shepherd, the conse- 
quence is obvious. The 
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I.* Faeumiia by the pUuntiflf. Functions, 
for the porformanee of which the presence of 
the plaintiff is or may be requisite • — 

1 . To state the nature of his demand , t e 
what the nature is of the service which, nt 
the charge of the defendant (in virtue of the 
aothority supposed to be given to him by the 
laW|) he demands at the hands of the judge 
ex. gp*. tn crmina/t, inlliction of punishment 
on the defendant , tn non enmmab (and, in 
so far as satts/acUon is concerned, in crimi- 
ludix) transference of the matter of wealth in 
any shape (an individual thing, unmuvctiblc 
or moveable, a sum of money liquid<ited or 
to be liquidated,) from the possession of the 
defendant into that ot the plbintilT, &c &c 

2. To state on what title such demand is 
grounded, VIZ. in point of law ex gi delin- 
quency, contract f succession, Kc Sec , re feu mg 
to the tenor of the law, w’here tlieic exists a 
law -—I. e. to the words of the statute, w’hcie 
there exists a statute , in other woids, where 
the legislator has rendered it possible for the 
subject to be apprized of, and to obs>ei ve, the 
law, for the non*observance of which he is 
doomed to suffer. 

3 To state what the ^facts arc, w'hich, to 
his knowledge in the character of an imme- 
diate witness, or to his belief in the churactei 
of anon.immediatc witness, have taken place 
they being such as, in \iituc of such law, have 
given to him such his title to such service 
events or other facts investitive, or say colla- 
tive, ■ — having the effect ot investing him >»rith, 
or conferring upon him, such his title to such 
service f 

4. To state the grounds of his persuasion 
respecting the e'tistencc of such collativc or 
investitive fiicts whether they be his ow'n 
perceptions, or the supposed perceptions of 
any and what other peisons, oi whether they 
are composed of othoi information, in the 
shape of real or'wnttcn evidence .ind, in his 
own instance, to make know'ii, it necessaiy, 
whether the facts so perceived by him weie 
the very facts themselves that are in question 
(as in case of direct evidence,) or other facts 


The zeal of the judge, the unfee’d ]udge(it may 
be said,) ought to be such as to render the assist- 
ance of the nirehng needless. It ought to be, 

true: but will it ^ Choose and manage your judges 
u you will, can you be sure of its being so, and 
in every instance ? If not, saymg that it ought to 
be 18 not a reason, not an argument applying to 
the question, but a departure from it. 

What if the judge be not merely negligent, 
but (by the influence of sinister interest) posi- 
tively and actively partial ? Such things hate 
been, and therefore ought never to remain unpro- 
vided against, as if they were impossible 

* For a further statement of the author’s views 
on the subjects treated of in the ensuing piur^es, 
tee Prmdfdee qf Judicial Procedure/* Vol. 
II. 


+ See Dumonb “ Trait* de Ijegislation.* 
See also ** View qf a Complete Code of Laws* 
Cliap.*XV. (Vol III. p. 188 .) 


regarded as evidenttaty of them : as in ease 
of circumstantial evidence. 

5 Tof state (as well fot the benefit of the 
defendant as foi his own benefit, and whether 
called upon or not,) all such persons as he 
expects to find qualified to speak, in the cha- 
racter of witnesses, to any such relevant facts, 
as above stating, in regard to each such per- 
son, what facts, — and on what grounds such 
his expectation rests. 

C To propose (whether by name of by de- 
scription, as the case may be) such persons, 
if any, through the medium of whose testi- 
mony, ultimately employable or not (and on 
what ground,) he looks toi immediatmy rele- 
v.iiit and ultimately emplojable evidence, as 
probably obtainable by investigatory inquiries 
and examinations 

7 To state (as well for his own benefit as 
foi that ^f the defendant) all such relevant 
articles of real or u rittm evidence as lie within 
his own custody, power, knowledge, or sup- 
posal , togetliei with the places in which they 
are lespcctively lodged, or supposed to be 
lodged, the time within which, and the means 
by which they m.iy respectively be made forth- 
coming fui the put pose ot evidence and, in 
case of appichenriod difficulty, what the nature 
of the difficulty is, and what means (if any) 
seem best adapted to the removal of it 

8 To authenticate (whether for liis own 
benefit or that of the defendant, and thence 
whether in the way of spontaneous allegation 
01 (onfes^oiial icdgmtion,) in the chaiac- 
tei of soil! CCS of wiitten evidence, oi else to 
disavow, all instiuments and othei scupts, 
[nil poi ting or alleged to be of ins w’^riting, in- 
diting, .or adoption, whethei by signature or 
otiici wise 

9 To deliver (either on the spot, or, in case 
of necessity and foi special cause, at a subse- 
quent time, in w'liting, and w'lth the benefit 
ot I ecollection) answers to all such lelevant 
and not improper questions as shall be pro- 
pounded to him by or on the part of the de- 
fendant (subject to the disidlowance of the 
judge,) or by the judge Inmsolf 

10 To declare, it needful and required, his 
me ms of justiciability, for the pui pose of even- 
tual s,itistaction, oi even [lunishment, tor any 
undue expense and vexation imposed by such 
his demand on the defendant, and any other 
pel sun or peisons, — especially in the event 
of the demands being deemed groundless, or 
being left unsupported , more especially if the 
institution or pursuit of it be accompanied 
with mala fides (consciousness of wrong) or 
temerity.J 


$ In this case, the security riven for the assu- 
rance of such justiciability, oiwhat nature 
It be ? — a topic to be considered. For example, 
shall It be »eif-fumi8hed, or extraneous? real, or 
merely corpmral? eventual only, or depositious, 
I. e, by deposit madcPln the first instance ? 


CH.VL3 TECHNICAL SYSTEM- 

11. Unless where, previously to the insti- 
tution of the suit, demand (demand extraju- 
diciallymade to thu defendant) was physically 
or prudeiitially impracticable, — to declare 
whether such demand were made by him, and 
where, and when, and how; and if not, uhy 
not? to the end that, if the vexation attached 
to the institution of the suit were causeless, 
especially if malicious, due satisfaction for it 
may he made by him.* 

12. To afford (whether by mean's of inter- 
rogatories properly ada|)ted to the pmpo'^c, or 
otherwise) the means of establishing or dis- 
proving bis own since»ity, that is, his pel .sua- 
sion of the demand: to the end that, in case 
of insinceritv, he mav, on the score of undue 
vexation, be the more highly responsible. 

13. To receive warning that, for the truth 
and sincerity of his seveial declarations and 
alleged pcrsuasion<-, as above, as well in re- 
spect of completi'iie^s as of correeflicss, he is 
about to be respon-ihlc, i. e. justiciable; to 
wit, upon exactly the same footing as an ex- 
traneous witne-s, deposing in like manner in 
a suit to which he was not a pairy.f 

14. For his own benefit, to r'ceivc com- 
munication of the seveial allegation's on the 
same occasion made by the detendant on his 
(the defendant’s) own lielialf ; and, In coun- 
ter-intenogation on tin* spot, and e\entually 
by counter-evidence and appo-ite oliserva- 
tions, to do what lies m his poner tow arils 
securing the plenitude as well as coiioctness, 
or exposing the incompleteness or incorrect- 
ness, of such the defendant’s testimony and 
declarations. 


* Undtr t’"e naiura! sysioni, the importance ' 
of tins u.'-e will m geneial be very inconsid'-rahle. 
Why ? Because, under that system, the vexation 
attendant on litigation is so inconsiderable. 

Under the technical system, the importance of 
it would, for the o])])osite reason, lie great; great 
in proportion to tlie vexation attaclied to the par- 
ticular species of suit employed. 

Tn the most vexatious of all suits (at least all 
English suits,) an equity suit, — in the instru- 
ment called a by which it is commenced, 
a statement of the existence of such previous de- 
mand is at least frequent, if not constant : not 
that,' whether such demand was ever made or no, i 
is a fact concerning which the draught.snian ever 
deems it worth his while to inquire. To the party, 
it is perfectly useless, the judge never taking any 
the slightest cognizance of it : the only use it is 
of, is to the partnership, by swelling the quan- 
tity of profit-yielding surplusage. The charge is 
inserted under the mendacity-liccnce , — of wliich 
in its place. In a suit at common law, nothing 
is ever said about it. 

^ The care taken, in so many instances, under 
the technical system, to exempt parties, on va- 
rious occasions, from this obligation, constitutes 
the device spoken of below under the appellation 
of the wendcusity-licence. See the chapter so 
intituled. (Chap. XV.) 


* 2 Maddock’s Chanc. p. 202. 
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15. At the requisition of the defendant or 
the judge, — to settle a channel and mode of 
correspondence with him, during and for the 
purpose uf the suit ; in such manner as to ob- 
viate thereafter all difliculties and um-ortaiii- 
1 ies in respect of his having or not having, on 
this or that occasion, received notice (viz. 
of anything which he may be called upon to 
do or receive, either for his own benefit, or 
that of the di-fendaiit, or any one else.) 

II. Facieniln by the defendant: — 

, 1. To dechire whether he admits, or con- 
tents, the justice of the plaintitTs demand : — 
and this whether the demand he of a crimina- 
tive, or a iion-crimiiiativc nature. 

2. If he contests it,— whether on thcgroiind 
of /flic, or on the ground ot' fact, or on both. 

3. If on the ground of fact, — to declare 
whether hetneans to advance, in the character 
of dircstilii e ( or >iay ablative) facts, any coun~ 
ter facts ; and it yes, to advance them accord- 
ingly : proceeding, in regard to such counter 
fact'i, in the course stated in the case of the 
plaintiff, as per articles 4, 5, 6, 7, and 8. 

4. To undergo e.xamiiiation on the part of 
the plaiiititf: as in the case of the plaintiff, 
h\ at tide 9. 

5 If (by In'* own confesMoii or otherwise) 
the justice of the plaint ilfs demand has been 
eNiahlished (or provisionally, in the event of 
its being established) — and if the nature of 
the obligation in that event imposed on him 
lequires it, — to declare wliether he is able to 
fulfii it (for example, to endure the punish- 
ment, render the satisfaction, pay the money 
due, deliver up the thing due, &c.) upon the 
spot, or at what other time or times, place or 
places, &c. » 

(>. If not upon the spot, — then to pray the 
respite he dc'-ires, stating the grounds of such 
his prayer; and, if requisite, to indicate and 
ileclaie his justiciability (or respomtihilityj 
as ill the plaintilfs case, article 10; to the 
end that the judge may determine, xvliether 
any and what indulgence may and shall be 
granted to him, consistently with the plain- 
t ill’s rights and exigencies : that, on a compa- 
rative consideration of tlic exigencies of both 
! parties, the judge may determine whether any 
and what abatement may he made from the 
pl.iintitfs right, to save the defendant from 
suffering in excess. 

7. Inter aha (in case of need,) with a view 
to pecuniary punishment or satisfaction, as 
above, — to give an account of all debts due, 
or about to be, or likely to be, due to him, 
and of all other expected pecuniary resources, 
and all other means (if any) by which his 
eventual justiciability in point of fact may be 
secured and carried into effect. 

8. To be warned of his' responsibility for 
the truth and sincerity, the completeness and 
correctness of his declarations of all kinds ; 
as per article 1 3 in the plaintifT s case. 



$80 RATIONALE OP JUDICIAL EVIDENCK [Bool VHL 


0. For bis own benefit, — to receive com- 
n^unieation of the plifinti^s aelf-serving, and 
(if any) self-disserving, testimony, as above 
to tbe end that, by counter-interrogation, and 
(if tbe fiscts admit of it) by counter-evidence, 
ne may do what lies in his power towards 
securing the completeness and eorrectiiess, oi 
exposing the incompleteness or incorrectness, 
of the plaintitTs testimony and decldrations 

10, To settle a channel and mode ot cor- 
respondence with him, dining and tor the 
purpose of the suit, as per article 15, plaiii- 
tifiTs case 

III. Facienda by both parties in conceit — 

In particular cases, — the demand foi such 
a mass of evidence as thall, on one oi both 
sides, be to a ceitain degree complex, being 
established by then inutiidl decUiations, as 
above, — to take an anticipative »ta vey of it , 
for any oi all of the following pin poses, viz * 

1. To discard any such articles <is, were it 
not for such concert, might in reality or ap- 
peorance be necessary to the parties having in 
contemplation to pioducc them respectively, 
but, by viitue of such conceit and mutual ex- 
planation, may be rendered uniiecessai). 

2. When this or that ai tide of evidence is 
so circumstanced, that the production of it 
thi eatens to be attended with delay, expense, 
and vexation, to any considerable amount, — 
to take measures in conceit, foi reducing to 
its minimum that mass of collateral incon- 
venience. 

8. Where the quantum of the inconveiiieiicc 
appears to be to such a degree consideiable as 
to outweigh either tbe value of the evidence 
in the cbaiactcr of a security against iiiisde- 
cision, or even tl^e mischief ot misdecisiun, 
though on the exclusion of the evidence it 
were seen to be u certain consequence, — an 
exclusion may accoidingly be put upon that 
article of evidence, an exclusion to wit, 
either definitive oi piovisiunal, as the case 
may lequire f 

4. Where, by the influence of any cause or 
causes of complication, any ulterior meeting 
or meetings have been made requisite, — to 
concur with the judge in the fixation of such 
time or times as shall be pioductive of least 
delay, expense, and vexation, regard being 
bad to tbe convenience ot both parties, as aUo 
of the suitois in other causes depending be- 
fore the same judge. 

To the uses attached to the functions which 
by this means the parties are in the most ad- 
vantageous mode enabled and obliged to per- 
form (enabled, each for bis own benefit, or 
0^1%ed, each for that of his adversaty,) may 
lifirje ,be added an advantage, which consists, 
not in anything that either of them does, but 


* Seeinfrdf Book IX. Evcluston, Part 11. 
Pro^; Qiap. VII. Remedies aueeedaneeus to 

*1* See Book IX. Part IJ. 


in tbe situation in which each of them finds 
himself. I speak of that which places him in 
the presence of the fudge, and commonly 
(except where special ciicumstances afford 
special reasons to tbe contrary) in the pre- 
sence of a more or less numerous and m^is- 
ccllaneous auditory bunging thereby to bear 
against each party, in case of malpiactice or 
insincerity on his part, that sense of shame 
which is so powerful a preservative against 
any the slightest deviation from the line of 
lec'titudc, and of which, in the solitude of the 
closet, the foice is as nothing in comparison 
with that which it dei ivcs from society, espe- 
cially ftom society so composed. 

The use here in qucB^ion is over and above 
that which consists in Jtc paity’s being person- 
ally lesponsible foi every bieach of sinceiity 
oi probity committed on his side of the cause. 
Such responsibility might be made, and is 
made,:{: tiT attach upon him, without bis ever 
finding himself in the presence either of the 
adverse paity, or ot the judge 

The check heie m question is that which 
is applied to a man by the consciousness that, 
in the event of a piesent detection or well- 
gtoundod suspicion of any impropriety of 
speech ot conduct on his pait, the stain there- 
by made on his reputation will be witnessed 
by a number of persons more or less consi- 
deiable, in which his adversaiy and the judge 
will at any rate be included, tbe adversaiy, 
whose triumphant eye, and the judge, whose 
lepioving eye, bis own humiliated and suffer- 
ing eye will have to encouiitei on the spot.ji 


:}: Viz. m English regular procedure, m the 
case of the instrument ( ailed an answer to a bill 
in equit)!. 

II ho sutccssfully has the industry of the tech- 
niial system exeited itself, that not only this cor- 
roborative to personal responsibility has been 
cleared away, but the v^ry foundation of it, the 
rcsjionsibihty itself : and this so effectually, that 
neither shall the party himself be responsible for 
the falsehood or dishonest trick by which he pro- 
fits, nor vet the person or persons, the professional 
assistant or assistants, to whom, in the character 
ot instruments or assistants, he is indebted for it. 
The licence thusgianted to insincerity and mal- 
jiractice requires, it is true, the removal of the 
check here in question, — requires the exclusion 
ot the parties from the presence of each other and 
the judge, — requires the withdrawing out of the 
joint presence ot his adversary and the judge, the 
]iarty on whose behalf the dictates of sincerity or 
probity are to be transgressed ; but, to render the 
licence complete, and completely effectual, ulte- 
rior devices (of which presently) were necessary, 
and have accordingly been employed. It was ne- 
cessary, that for every such transgression a safe 
authororaccomplice should be provided: and that 
matters should oe soraanag^, that, whatsoever 
be the transgression, and i^atsoever the advan- 
tage reaped or sought from it, no inconvenience, 
either on the score of punishment or on the score 
of satisfaction, should fall anywhere. To this 
purpose the exemption here in question was in- 
deed necessary, but was not sunident. It vm 
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Of all the above modes of turning to ac- 
count the presence of the parties, there is 
not one that is not the obvious result of the 
plainest common sense : not one that is not, 
wherever the nature of the case admits of it, 
subservient to all the ends ot justice; not one 
of them the u«e of which in that character i» 
not felt in the courts of natural procedure, 
according to the nature of the causes of which 
those sanctuaries of justice are respectively 
permitted to take cognizance. But, by so 
many points us this arrangement is subservient , 
to the ends of justice, by so man} is it adver'*c 
to the established ends of judicature : accord- 
ingly, the opposite arrangement, the exclusion 
of tile parties, constitutes the basis of every 
system of technical procedure, where-oever 
established, and how soever moditied. All the 
other devices presuppose this, and serve but 
to improve the advantage gained by it. 

In whatever court this basis ol all justice 
has been restored, or sutfered to remain, the 
beat evidence, so tar as it applies, takes place; 
and, besides furni-hing such lights as tre- 
quentlyare not to be had tiom anyothei <|uar- 
ter, saves the \exat 1011 , expense, and dehu, at- 
tached to the production of infeiioi evidence: 
and the cause receives the ver} speediest, as 
well as least expensive, and in every wa\ 
least vexatious, conclusion, which the nature 
ot it admits. 

Even when ulterior evidence is ultimately 
necessary, by the prelimin.ir\ meeting much 
vexation and e.xpense is saved in the e.xhibi- 
tion of it. 

Under the technical system, tor w'ant of 
the necessary preliminarv ex[)laiiations, each 
party finds liiinselt, generallv speaking, un- 
der the obligation of having in leatiine-s, bv 
a particular day and houi, evei} aitide ot 
evidence (how vast soever nia} be the ex- 
pense) whii-h it is siqiposed can by any pos- 
sibility be tound neces.'sary, or so much as 
rendei ed serviceable. 

Under the ariangemeiit proposed, not only 
in respect ot this or that indiv'idual article ot 
evidence, is the diday, vexation, and expi'iise 
saved, that would have been produced by* 
the exhibition of it, but (without anv the 
smallest prejudice to the Jircvt ends ot jus- 
tice) needless evidence, with thedelav, vex- 
ation, and expense attached to the exhiliition 
of it, is shovelled out in whole masses: as 
for example : — 

I. Whenever the burthen of delay, vexa- 
tion, and expense, attached to the collection 
of the evidence, constitutes an object worth 

necessary that, besides improbity in other shapes, 
a full and unrestrained hberty of lying should be 
secured to the party, for himself, and any num- 
ber of assistants at his nomination, they being 
members of the partnership ; and this accord- 
ingly is what has been done. See Chap. XV. 
Mendadty-licence. 
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regarding,— .if any point of law is in question, 
the collection may on both sides be postponed 
till after the determination of the point of 
law : for, suppose the point of law given (for 
example) against the plaintiff, all evidence, 
as w'cll on his side as on the other side, will 
be altogether useless. 

2. In like manner, where, on the defen- 
dant’s side, the burthen threatens to swell to 
a certain amount, the collection may on that 
side be postponed till after the plaintiff’s evi- 
dence has been collected and provisionally 
pronounced upon : for if the plaintiff fails in 
making out his case, it is needless to put the 
defendant to the trouble of making out his.* 

Neither party (it may seem at first sight) 
ought to be present without the other ; no 
ex parte appearance previous to their simul- 
taneous a|)pcaraiice. Supposing this to be the 
ca-sc, the simultaneous appcniancc will be the 
first step in the cause, alter the delivery of 
the vuiiimoiise's by which it is brought about. 

But in some cases it may not be right that 
the defendant should be subjected to the vex- 
ation of attendance, until the primd facie 
justice of the demand has been so far esta- 
hli-hed as it can be by the examination of the 
plaintiif. In these cases, it is for the advan- 
tage ot the defendant that the plaintiff should 
he licard wuliout him, and before him, and 
consequently out of his presence. 

Again, in some cases it may be necessary, 
for security, to appicbciid the person of the 
dc/eiidant without warning; and, hy that 
means, at some casual and unforeseeable time 
and [ilace. In all suoh cases, the ends of 
justice require, as peremptorily as the ends 
of judicature have torhn|doii, that, without 
loss of time, and (^it possible) antecedently 
to bis being inclosed w'ltliin the walls of any 
prison (^oi diiiary or extraordinary,) he be con- 
ducted into the prc.seiice of the judge.f In 

* Tiue It is, that, when the que.stion is con- 
cerning (piautity or deytee, — for example, how 
much money is di%' to the }>lamtiff(it being out 
of dispute that sometliing is due,) and not whe- 
ther anj/thiup or uothiiiy, — it will frequently, if 
not generally, happen, that, under the head of 
evideiue exhibited, no saving will be to be made. 
But, where the question is, whether anything be 
due, or nothing, there it is that the door is open 
fur such saving in all cases. 

-f- In Sergeant 'Wilson’s reports* we have a 
case, in which a widow, being illegally impri- 
soned, lay eight months in jail, from no otnei 
cause (as declared by the Lord Chief Justice) 
than that no judge knew anything about the 
matter. In the nature of things, cases where the 
like consequence is protluced by the like cause, 
must be happening in every day’s practice; but, 
mere accident excepttd, what is it that can ever 
bring them to light ? For, of those who could 
remedy it, who is there that either knows or carea 
about it? ■ On 

• 3 Wilson, 368. Barker v. Braham and Nor- 
wood. 
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these cases it is only hy an accident, and that 
a rareon^f that the plaintiff can be there ex- 
actly at that same time Here, then, it is for 
the advantage of the defendant to be heard 
out of the presence of the plaintiff. 

Again t On the pat t of the plaintiff, the 
obligation of perDonal appeatance is attended 
with a degree of vexation, whu h, when with- 
oat prepondeiant vexation it can be saved, 
ought to be saved . besides, that the fulBl- 
ment of the oblnration will in some cases be 
physically, in others prudentially, impracti- , 
cable. Here then comes in the consideration, 
in what cases, — antecedently to the isMiing 
of the summons commanding, oi the warrant 
fbr compelling by physical means, the attend- 
dance of the defendant, — a suoredancous se- 
curity shall be accepted at the hands of the 
plaintiff, in lieu of that which would have 
been afforded by bis preliminary attendance 
at the judgment-seat, and examination by the 
judge 

, Hero again comes in the question, in what 
cases examination in wiitiiig ought to be em- 
ployed, in aid, 01 provi'^tonaUif iti lieu, of ex- 
amination vtvd voce (reciprocal or ev parte') 
by and licfoi e the judge I say pi ovibiutially, 
and never definitively and exclusively (as in 
the case of the answers exit acted from defen- 
dants in equity practice,) under the assuiance 
of never being subjected to the other moie 
efficient mode 

So, again, in what cases the locipiocal exa- 
mination incidental to the ineoting of the pfu - 

On this occasion, the observation made by the 
Chief Justice is worth remarking It was in 
acme measure Mrs. ^tarker's (the widow’s) own 
fault, that she was detained in prison so long ns 
dght months; fbr that, if she or her attorney hid 
applied to the Court oi King’s Hench, or to any 

{ 'uoge of that court, at his chambers, she might 
lave been discharged out of custody within a day 
or two after she was arrested, upon layinq her 
0099 properly before the courts or a judge 
Ac the expense of a »uit, in which the judge 
would have had his fees, the widow might have 
obtained earlier, what, at the hke expense, she 
did obtain at last, an enlargement from an illegal 
imprisonment: to which imprisonment she never 
would have been exposed, had it not been a rule 
■ with learned judges wilfully to neglect (for the 
evident purpose of making such suits) a duty 
imposed upon all judges by the most obvious prin- 
ciples of justice and common sense — a duty from 
which no judge of the class of unlearned judges 
is exempted— viz the duUof not punishing 
CDF plaguing men, without suffering tnemselves 
to know anything about the why or wherefore 
See Chap. XII. Deemon without Thought 
The cause was tried bV De Grey, Lord Chief 
Jlosticet his sympathy was excited by it: In 
Whoto favour? That of the widow by whom the 
eij^t moritha imprisonment had been suffered? 
No: bgt that of Uie attorney by whose malprac- 
tlee it bdd been caused * he was an object of rom- 
'passiofl. Why? Because no such offence 88 that 
of consjdxacy had been proved upon him. 


ties in the presence of the same judge shah 
give place to a reciprocal er parte examina- 
tion ; viz. of the plaintiff before one judge, 
of the defendant before another, whose seat 
may be at the antipodes 

Obvious enough these several considera- 
tions, to those whose views are directed to 
the ends of justice To men of law they will 
be apt (many of them) to appear new, as not 
being conducive to the ends of judicatuie. 
They aie beie glanced at, as being necessary 
to fit up the natural system for performing, 
not what is pet formed, but what is pretended 
or supposed to be, without being pei formed, 
by the technical 

§ 2. r/ses of the exclmton to Judge Co. 

Use 1 Making bu\ines% i e profit, by 
forcing the smtoi into the hands of piofes- 
sioiial lawyei a, assistants, substitutes , linked 
with the jifdgc himself in a viitual paitner- 
ship, in the mode already explained, 

2 Making busine‘?s, by the exclusion of the 
testimony of the parties in that most trust- 
worthy, most coriect and complete, as well 
as promptest and cheapest, shape, giving oc- 
casion to the production of it in shapes more 
expensive and more profitable to the part- 
nership, moie profitable , to the parties more 
expensive * 

3 Making business, by giving birth to er- 
roneous decisions, grounded on incoriect or 
incomplete masses of evidence , which deci- 
sions give bii th to ultenoi suits, seeking relief 
111 ulteiior and better-grounded decision 

4 Making business, by exempting, on each 
occasion, the party m the wrong, from that 
sensation of shame, w hich, at the moment of 
detection (especially if in the presence of a 
miscclldneous mass of hy-standers, as well as 
of the judge,) attaches itself upon self-con- 
scious and detected falsehood or injustice. 
Opening the door to whatever falsehoods and 
frauds present themselves as promising to 
serve the purpose of the cause, or of the mo- 
ment , and thereby to demands and defences, 
and thence to suits, which, but foi the assu- 

' tance of iienig able to employ to advantage 
I such falsehoods and fiauds, would not have 
had oMstonce 

5 Making ease (without prejudice to pro- 
fit,) by exempting himself ftom the plague 
and indignity of having to do with low people, 
with the mob, the i abble, the populace, — t. «. 
the great majority of the people ; wretches, 
who, being ignorant of things in general, and 
of jurisprudential science in particular, are, 
in proportion to tbeir ignorance, apt to be 
troublesome 

* Viz in all the courts, afftdamttf and in the 
equity courts, amwere {answers to itllSi) and 
depositions received (not in the presence of the 
parties) by a Judge ad hoe, who has no port in 
the decision. 
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6. Giving to the partnership (or at any 
rate to the judge, and his younger brother 
the advocate) the profit of inhumanity — of 
inhumanity to any extent, clear of the oppro- 
brium that otherwise would attach upon it. 

Were the debtor and creditor both in court, 
in the presence of each other and the judge, 
shame would every now and then prevent 
him from extorting, in the shape of fees, 
the pittance which, if not left to the debtor 
in the name of humanity, should have been 
delivered fo the perhaps etpially distressed, 
perhaps still njore grievously distressed, cre- 
ditor, in the name of justice. 

7. Giving to the partnership, or at any 
rate to the judge and to the advocate, the 
profit of inhumanity, clear of any pain of 
sympathy that might otherwise he excited by 
the spectacle of distress, in the bosom of him 
for whose benefit it has been produced. 

Often does the unlearned judge/ithe country 
magistrate, give up his triding retiibiition : 
Why? Because the distress, of which the 
exaction of it would be productive, is before 
his eyes. 

Who ever heard of fees given up by the 
learned and ermined magistiacy ? 

Of the profits diawn by them, in such co- 
pious draughts, from the extremity of distress, 
a great part, perhaps the greater, is never set 
down to their account. It is sunk in the 
pocket of some officer : and the profit to the 
judge is from the sale, or what is eipiivalent 
to the sale, of the office.* 

Even of that part which finds its way di- 
rectly into his coffers, care has been taken 
that the individual contributors, with their 
respective distresses, shall be as completely 
unknown to him, as if the scene of them were 
at the antipodes. 

“ What the eye does not see, the heart does 
not rue.” Nowhere has the truth and value 
of this proveib been more fully understood, 
and more completely piofited by, than in the 
great hall at Westminster. Ilencc, the mise- 
ries and iniquities of whii’h the English system 
of imprisonment for debt is composed, f — a 
mass of abomination not to be matched in 
any other clime, a source of profit as religi- 
ously piotected as it has been elaboiatelj or- 
ganize!^ — have ever found as much sympathy 
in the stones of which the pavement is com- 
posed, as in the bosoms of those who vvalk 
upon it. Misery in abundance ; but the heart 
tiever rues it, care having been taken, and 
that so effectually, that the eye shall never 
see it. 

In the division made of the labour among 
the members of the partnership, all this op- 
probrium, and whatsoever may be supposed 
to be realized of this pain of sympathy, lies 


* 

• Vide supra, p. — Ed. 

+ Vide supruy Vol. VI. p. 173» f 


on the shoulders of the attorney. His infe* 
rior share of the ^gregate profit, comes to 
him loaded with this incommodious drawback. 
The superior share, of the authors of the sys- 
tem — the judge and the advocate — drops intO' 
their learned laps, free from all incumbrance. 

8. Giving the necessary support, or in- 
creased effect, to the several ulterior devices 
(of which in their order :) and, in particular, 
to the practice of decision without evidence 
and without thought, to the principle of nul- 
lification, to the use of written pleadings, 
with the benefit of the mendacity-licence, to 
the chicaneric!, about notice, to motion busi- 
ne^s, to the entanglement of jurisdiction as 
between law and equity courts, and to the 
opinion trade. { 


J In any judicatory, suppo.se, for (argument’s 
sake) any Midi rule established, as tliat, of any 
two parties, tlie judge sliall be at liberty to hear 
which he pleases : refusing peremptorily to hear 
the other, in any mode or upon any terms. In 
tliis may be seen a rule of which no person (as 
Is supposed) would hesitate to pronounce,— not 
solely that it is in itself contrary to justice, — but 
that it is inqiosiblc that, in any system of judi- 
cature of which any such rule stood part, justice 
should really have been the end in view. 

Accordingly, in no one judicatory under the . 
technical system, has any such rule been acted 
under or established. Of its non.iestablishnient 
one cause probably may have been, that in all 
probability the people of the country could not 
nave endured it: another cause probably was, 
that, — if a hearing must be given, — with the 
advantage of a power to make those to whom it 
is given pay for it, more money may be to be got 
bv allowing the privilege to two or more partly, 
than if it were confineu to one. 

But as there have been senses in which, and 
occ.isions on w'bicb, the h^f has been said to be 
more than the whole,— so are there in which the 
doiiidc may be seen to be less than the whole. 

To refuse a hearing to either of two con- 
tending parties, to the advantage of the other, is 
tii.it sort of practice, against which neither non- 
lawyers 111 general, nor even judges themselves, 
would be backward in bestowing the most vehe- 
ment and unqualified censure. Why? Because 
no such thing is ever done. 

But, to refuse a hearing to both parties— to re- 
fuse to bear cither of them, so much as by a hired 
])roxy (which after all, if the principal be not 
present, is not a hearing of the principal) — to 
refuse to hear eitherof them, even in that impro- 
per sense and in that inadequate way, till after 
the greater part of that evil has taken place, 
which, by a timely hearing of the parties them- 
selves, would have been prevented, — this is what 
not only lawyers of all sorts, and especially such 
of them as are judges, are ready at all times U> 
defend by all means whatsoever thatare in their 
power, but even non -lawyers (such is the effect 
of custom and prejudice) to acquiesce in. 

In Mexico, a rule was established, giving 
power to a certain person or set of persons in 
authority, on condition of pronouncing some 
word or other, translated by us into the word sa- 
crijicey to murder any and as many persons as 
he pleased. In some newly-discovered islands 
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CHAPTER VII. 

iBCOMD 1>BVICK~-.TBIBUKALS out OF BEACH:' 
OB| SWALLOWING UP THE INFERIOR COURTS. 

If justice be necessary in one place, it is little 
less so in any other . if justice be necessary to 
<^e set of men, it is little less so to another | 
So obvious is this truth, that, upon the first ' 
ii^ttleinent of every country, judges, with 
competent authoiity, distributed all over the 
country in rourts under some denomination 
Brother, as little distant fiom each othei,. 
snd thence as numerous, as the state of the 
country in respect of wealth and population 
will admit, are, under the natuial system, an 
obvious and geneial ariangeinent To dis- 
turb it, requires, as undei the fee-gathering 
system, power, pervcited by the impulse of 
sinister interest to private pin puses 
In every country in which the technical sys- 
tem has established itself — in every countiv, 
to an extent cominensuiate with the powet 
possessed under that system by the superior 
courts, established ^as they naturally would 
be) at the fountain-Iiead of power, as close 
as possible to the ear of the sovcieign, — to 
strip the local, distant, and consequently in- 
ferior and weaker courts, of as much of then 
jurisdiction as was possible, has of course 
been the constant aim of the superior, the 
metropolitan, couits * 

of the South Sea, the like rule has place, and is 
Bcted upon to this day. . 

In this country, this rule is looked upon as an 
improper one: nor, supposing a motion made 
for the establishment of any such rule, would so 
much as a single voice (it is supposed) be found 
to second it. WhW Answer; For three very 

S ^ood reasons: — 1. Because it is established in a 
oreign country; 2. Because, in that foreign 
country, the manners and opinions are in a sa- 
vage state; 8. Because it is not established in 
our own. 

But, supposing this said rule actually esta- 
blished, and still in force, and a motion now 
made tending to the abolition of it,— would such 
A motion pass Ttemtne contiadicente'^ So far 
from it, that, if at all, it would not pass but at 
the end of aconsiderable number of years : during 
which, every session, would have been emptied 
upon it the whole quiver full of those fallicies 
itnich, having for their common property that 
of being irrelevant with relation to every propo- 
sition which they are employed to combat, would 
apply with equal force and propriety to a propo- 
sition for divesting a king of the prerogative of 
daurdering an unlimited number of his subiects 
1^ pleasure, and to a proposition for divesting 
BloUgY nominees, under the name of judges, ot 
die pnvilegeof destroying every year, by a slow 
dMtby an unlimited number of those same sub- 
having drst brought them to nun, under 
s^d lip virtue of a violation of that pnmary prin. 
dple'OT jnsflCe, which prescribes as the first step 
proper to be taken by a judge, the giving to the 
petrdcs od lioth aides (with or without their re- 
spective agents) » leal nearing in his presence. 

* In ScotlMia, the eouiae of modern legisla- 


But in no country have the enterprises 6f 
this most ciuel species of robbery been so 
successful as in England. 

Not to speak of bye-courts established for 
particular purposes, — not only before, but 
for ages aftei , the Norman conquest, every 
county, every hundred, had its couit, sitting 
for general purposes 

If in any place justice be necessary in re- 
spect of any one sort of cause, in that same 
place justice cannot be much otherwise than 
necessaiy in respect of every other sort of 
cause If, then, of a court sitting in any 
dibtiict (a bundled foi example,) the whole 
time be not taken up by causes of a particu- 
lai desciiption, natuie and utility combine in 
giving to (or rathci in not taking from) that 
same court, the povvei of administeiing jus- 
tice in causes of every other desciiption To 
so simple an ai rangeiiient, limitations may 
be made b^ power, actuated by sinister in- 
tciest 01 caprice, but cannot, unless for some 
veiy cogent and not at all oWious reason, be 
wan anted by utility and justice. Between 
juiisdiction and jurisdiction, geographical 
lines of demarcation aie piesciibed by utility, 
using to the degree of necessity Metaphy- 
sical lines of demarc<ition (except in here and 
theie a particular case, indicated by speaal 
cu cumstances) are the result of a coraptomise 
between lapacity and lapacity, fighting in the 
daik 

Undei the natural system of zoological 
economy, spider devoiiis spider, for want of 
flies Under the technical system of pioce- 
dure, judge, give him time and power, sw'al- 
lows up judge If the bundled court — if 
even the county couit, once so efficient and 
so evaltdd in pow'er and dignity, with its 
eail and its bishop, its temporal judge audits 
spiiitual judge, can still be said to have ex- 
istence, It is scaice othei wise than in name: 
It is as the shell of the fly, which, aftei having 
liccn sucked by the spider, is sometimes seen 
flittering in the web 

In a general point of view, the cause of this 
voiacity IS as obvious as the fact is notoiious. 
As to the details of the operation, and how 
it happened that the success of the enterprise 
was so much more complete in England than 
atij where else, — the investigation would be 
cutious, but bore there is not sufficient space 
foi it and if not history (for history requires 
honesty,) matenah at least tor history are not 
w’anting in the books 

Ot the mischiefs resulting from this dis- 
tinction, little need be said. 

On the one band, anarchy, failure of jus- 
tice, the equivalent of constant misdecision 

tion has tended to devolve on the local courts of 
the ShenflTs, several very important branches of 
jurisdiction, formerly peculiar to the Court of 
Session. See especially 1 A 2 Viet, c. lift, and 
2&3 Viet c. 41.~EdL 
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to the prejudice of the plaintiflf*s side; — on 
the other hand, factitious* delay, expense, and 
vexation, and in general with an increased 
chance of niisdecision to the prejudice uf 
either side. 

From extinction of local courts, comes en- 
largement of the geographical held of jun's- 
diction of their devourers, the metropolitan 
courts. Thence increased length of journeys 
and of demurrage — obvious and irremediable 
causes of increased delay, vexation and ex- 
pense. 

In each several instance, the burthen sus- 
tained, ih it sustained by both parties? — then 
comes the collateral inconvenience. Docs tlie 
plaintiif (that is, the injured individual who 
but for the abuse W'ould have been plaintiif) 
sink under it? — then comes the f.iilurc of 
justice. Is it the defendant who sinks under 
the burthen? — then comes ini-decisum to the 
prejudice of the defendant’s sid«?: a mischief 
on that side, coriospondent, and not inleiior 
to, the mischief of failure of justice on the 
plaintiffs side. 

If the mischiefs of this devastation are ob- 
vious and incontestable, the advantages ainn^ 
at and reaped by the authors are no less so. 

1. Making increase of business. Of the 
whole number of causes that would have gone 
to the local and little distiict courts, it was 
but a part indeed, and that a small part, that 
could tind its way to their metropolitan de- 
vourers; the remainder would evaporate in 
the shape of failure of justice. Hut no grain 
of jirotit W'as too minute to lie stooped lor ; 
nor any mischief too great a price to be paid 
for that minimuui ot profit. Witness the 
shillings, the splendid ^hIllings, the price of 
delay under lOnglisIi equity ;* witness other 
delajs without number, with their respective 
purchase-monejs. 

2. Making pretences and means for the 
exclusion gradually put upon the parties in all 
cases. 

The more remote the province, the more 
intolerable the vexation of journe}s and de- 
murrage to and from the head seat of judi- 
cature ; especially in a state of society w'hich 
afforded neither roads, nor carnages, nor inns, 
nor lodging-houses, nor security against rob- 
bers. But, the more intolerable the burthen 
of attendance, the more anxious the solici- 
tude to obtain permission for the employ ing of 
professional substitutes : who, when once 
admitted for the relief of distant suitors, soon 
found means to render it as impracticable to 
suitors to do their business in Westminister 
Hall without the help of lawyers, as it is to 
stockholders to make transfers at the Bunk 
without the help of brokers. 

Besides ; it would be a hardship to send 
to a man at the Land’s End to come and be 


* See Chap. IV. of diis Book (supra, p. 217.) 


heard at Wesminister ; therefore, so it wqqM 
to send to a man in Palace-yard, or to put a 
question to him in court, if he is there already. 
This logic impresses conviction on learned 
minds. To come and be heard is the greatest 
of all hardships to a man : understand, if it ig 
about business of his own ; fur if it is a busi> 
ness in which he has no interest, he being but 
a w'itness, there is no hardship, or at least 
none worth thinking about. 

^ Without this advantage, the other would 
in comparison have been little worth : the 
svstem of procedure pursued would have been 
the natural system: and, under that system, 
business is scarce’ worth having. 

.‘1. Saving technical judicature from the 
odium of comparison, by the extinction of na- 
tural judicature. 

This advantage came in gradually, as the 
technical s\ stem, with its evcr-incrcasiiig mass 
ol delay, vexation, and expense, took place of 
the natural, in the superior courts. In the 
local courts, the mode of procedure would of 
course continue, if not purely natural, at any 
rate, in comparison, undilatory, unve.xatious, 
unexpoiisive.t 

The motives being so strong, and power 
being adequate, means could not be deficient: 
the mode was the only object that presented 
itself to relleetioii or choice. In the choice 
there was no dilVieulty. Make the recourse, 
of the suitor (that is, of the plaintiff) to the 
local courts, vain and useless, productive of 
nothing hut ve.xation and expense, — he will 
eitlier sink under the injury, without seeking 
for justice ail) where, or he will seek for it in 
the great eouits. liemoval^ in all its shapes, 
proffered itself, and was^ccepted, for this dis- 
astrous service. 

Make the burthen of attendance in the great 
couits intolerable, the suitors on both sides 
will ily for relief into the arms of their natural 
eiioniies, the professional members of the law- 
paitnersliip, raised up, to bring in custom, by 
the head and most active partner, the judge. 

John Poor and Thomas Rich live both in 
Cornwall. Rich is able to bear the charge of 
journey and demurrage to London ; Poor not. 
From the CoriiL-h courts, a defendant has the 
power ot removing the cause to the London 
courts. What chance has Poor for justice 
against Rich ? None whatever. Rich removes 
the cause fiotn London, and Poor gets his la- 
bour for his pains. 

■f* Meantime, however, the exigencies of so- 
ciety had given birth to new courts, in the prac- 
tice of which the natural mode of proceeding was 
revived; in particular, the courts filled by Jus- 
tices of the Peace, acting out of general sessions 
at their own houses. Courts pursuing the ends 
of justice, presented an odious and fonnidable 
object of comparison and standard of reference 
to courts pursuing the ends of judicature. The 
precedent was alarming: they could not be too 
anxiously kept under, and discountenanced. 
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In this way, nineteen injuries, perhaps, out 
nf twenty, are shut out from remedy. Who 
cares ? Judge and Co. get their profit out of 
the twentieth. 

' The indigent of all classes are thus reduced 
to a sort of slavery under the opulent : nine- 
teen persons put out of the pi otection ot the 
Hw, that two may be squeezed by and foi the 
benefit of the lawyei s. 

Removal is either absolute, or not without 
lehve: leave, viz of the court ad quam, tljp 
court into which the removal is proposed to 
be made. 

Obligation of applying for leave, is in ap- 
pearance a security against oppression — in 
refdity an aggiavation of it , a cause tried, to 
know whether another cause should be com- 
menced ; the yoke doubled on pretence of 
lightening it. 

Under the fee-gathering system, sham secu- 
rities* of this sort arp as ca^y to find, as it is 
difficult to find real ones The prime security 
is the appearance ot the parties at the outset 
eoram judtee. and, to beieave the suitoi of 
that security, nothing that power and indus- 
try could do has been left unemployed 

In general, and after allowance made for a 
few narrow exception8,t there can be no suf- 
ficient reason for taking any soi t of cause out 
of the jurisdiction of the local couit, in any 
other way than by appeal 
' If there were any such reason, what should 
it be? Value of the matter in dispute too 
great to be entrusted to such infenoi, and 
comparatively untrustworthy , hands ? But the 
remedy, and the sufficient remedy, lies in ap- 
peal, not in refusal ot cognizance. When the 
party, who knows the circumstances of the 
cause, and against; wu^om the decision i^^, sees 

* In the case of an offence prosecutable by 
information, — motion for leave to hie an infor- 
mation ; motion for a mandamus ; motion for a 
prohibition ; motion, in some cases, for a certio- 
rari (a writ to remove a cause from an inferior 
to the superior court,) though in others, perhaps 
in most, the removal by ceritorart, is ad hbiium. 
No new trial without motion : though in many 
cases it might be grantable to great advantage 
by the judge, viz. immediately on hearing the 
veidict, ana without farther argument. 

*1' Examplcrof exceptions proposable, with their 
grounds and reasons . — 

1. Supposed unhtuess of th^ ordinary judge : 
V in some ecclesiastical causes. 

2 . Residence of pirties and witnesses naturally 
Kmfined to a few particular districts, as in some 
pfkiitime causes. 

S, Extraordinary judge extraordinarily well 
pu^fied by appropriate skill and experience, 
nails' the causes, in respect of their value, such as 
najr iw g'^neral bear the extra expense, &c. of 
ha^tewmeys and demurrage resulting from the 
Xdttrioo put upon the greater part of the local 
courts, Bxtfimples: 1. The exclusive jurisdiction 
d the AcWBikMty courts ; 2. and of the courts 
having thd (Mganaiiee the vabdity of wills: 
defmuble tipon that, if upon any, ground. 


no reason to be dissatisfied with it,— is it 
for the legislator, or the superior judge, who 
knows nothing about the individual cause,— 
18 it for these strangers, to be dissatisfied 
with it ? 

From whence is it concluded that the judge 
is unfit to be trusted with a sum above the 
mai k — ^he whose fitness forjudging of all sums 
up to the mark is assumed ? 

By delay (it is true) injustice equal to any 
pioducible by misdecision — equal, and even 
superior (since, to the mischief of antecedent 
delay, vexation, and expense, may come to be 
superadded the mischief of ultimate misde- 
cision,) — injustice, especially to the piejudioe 
of the plaintiffs side, may come to be pro- 
duced , and, to this mischief, an appeal, which 
supposes decision, applies no remedy. But, 
though it lies not within the reach of that 
same lemedy, neither is injustice by delay, 
any more tliJtn injustice by decision, without 
its remedies , nor arc those remedies less effi- 
cient in tins than in that other case 


CHAPTER VIII 

THIRD DEVICE — BANDYING THE CAUSE FROM 
COURT TO COURT 

Appeals and removals have no place but by 
the act, or with the concui rciice, of a party 
m the cause The sort of transfei heie in 
question requires no such concurrence, nor 
any spontaneous act on the part of anybody. 
At a particular stage of the cause, it takes 
place, as it were, of itself, and without any 
flesh expenditure of human will or leuson: 
It takes place, as, in a piece of clock-work, 
sound succeeds sound, by a prc-cstablisbed 
harmony among the paifs of the machine 

Of this species of tiaiisinis^-ion, the possible 
modifications aie plainly infinite. In Scotch 
judicature, the actual ones observable m a 
single court want not much of being so. 
Throughout the demesne of the technical 
system, other exemplifications, in unhappy 
abundance, may he found 

The priiuiipal of them will be found com- 
prisahie under the following description — 
One court to decide, anothei court to collect 
the ciidencc on which the decision is to be 
grounded Foi illustration, the following may 
suffice — 

1 . Practice of the English superior common- 
law courts, on indictments for offences not 
felonious — The cause bandied to and fro 
between the court of King’s Bench and the 
court of Nisi Puus. 

2 So in informations, in crimtnah. 

3 In avth, uniform practice of the King’s 
Bench, Common Pleas, and common-law side 
of the Exchequer: — The cause bandied be- 
tween these courts respectively, and the courts 
of Nisi Prius and assize : projected from tl^e 

t 
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metropolis by a centrifugal, and drawn back 
again by a centripetal force. Fragments of 
causes, projected now and then under the 
name of issues from the court of Chancery 
and the equity side of the Exchequer to a 
common-law court, and then re-absorbed, are 
to the others what comets arc to planets. 

4. Ordinary practice of the equity courts : 
-—The collection of the evidence turned over 
(or rather turned down) in London, and 
within twenty miles, to a clerk in the Exa- 
miner’s office, and bejond that distance to 
one or tw'o attorneys on each >.idc, commis- 
sioned in each cau-'C for tliat one c.iuse. 

5. Practice of the ecclesiastical courts : — 
Transmission and rctro-susception, as in the 
equity courts. 

6. Practice of the Admiralty courts : much 
the same. 

7. In Scotch judicature, the practice of the 
Court of Session, on this ground, forms a 
system of itself. The cause a very shuttle- 
cock: between the outer-house and the inner- 
house, vibrations and vibratiuncle«, more than 
Hartley ever imagined. While this game is 
playing, the property of the suitors told over 
a gridiron in each house. “ A jilague on both 
your houses 1” would be tlie cvy of the ago- 
nizing suitor, if this fragment ot a line in the 
pait of Mercutio could be pronounced t\ith 
safety on the Kdinbuigh theatie.* 

8. The vibrations which in many instances 
a cause is made to perform between the court 
and the office of the suboidinate judge called 
the Master, form another class, which must 
not pa-s altogether without notice. They 
have place both in law and eqiiity, but more 
constantly and abundantly in •the equity 
courts. 

Made business is here almost undistin- 
giiishably entangled with necessaiy business: 
the reasons and pretences are fiir too multi- 
farious to receive discussion here. Not that, 
in either class of courts, the vibrations aie 
either so complex or so giatuitous as between 
the two contiguous Scotch delay-sh(>ps. 

For illustration’s s:ike, take the following 
examples of the contrary practice : — 

1. Indictments for otfences not felonious, 
on the circuits ; viz. before learned judges in 
the character of judges of assize. Instead of 
a complete vibration, a semi- vibration : the 

* The “ vibrations ” between court and court 
in Scotland, have been in a great measure re- 
medied since the above was written {vide supra, 
p. 224, Note*.) Appeal, or removal or theproces.s, 
from a lower to a higher court, still exists, how- 
ever, to such an extent, that a cause may, and 
frequently does, pass through five grades of ju- 
dicature. Commencing in the court of the sheriff- 
substitute, it proceeiis to that of the sheriff; 
thence to the Outer-house of the Court of Ses- 
sion ; thence to the Inner-house ; and thence to 
the House of Lords.O-JE'dl 


cause received into the King’s Bench, 
out having been sent from thence. 

2. Indictments for the same offences at the 
quarter-sessions; viz. before justices of the 
peace — judges themselves unlearned, but act- 
ing per force in technical trammels, ” tanquam 
in vincuUs sermocinantes," 

3. Causes brought on by petition to the 
Lord Chancellor, in matters of bankruptcy. 

4. Attacliment causes, in all the Westmin- 
ster- Hall courts : unless in the extremely rare 
event of a tiaiiNinission of the defendant to the 
master, to be examined upon interrogatories. 

5. Motion causes, and applications of vari- 
ous suits, principal and incidental, in all those 
groat courts. (See the chapter so intituled. 
Chap. XI.) 

Note, that, ill Nos. 3, 4, and 5, there is no 
transmission of the cause for collection of 
evidence ; and that for a very simple reason : 
no evidence is received but in a ready-manu- 
fartured state, viz. tlie state of affidavit evi- 
dence : a state in w’hich (it has been seen) 
there is but one objection to it — viz. that it 
is unfit for use. 

The case of indictments for felonious of- 
fences is a case too complex to receive dis- 
cus'-ion here. In this case, antecedently to 
the trial, the cause has gone through two 
courts; viz. 1. That of the justice or justices 
of the peace, before whom the preliminary 
examination has lieen periurmed ; 2. That of 
tlie grand jury, before whom tlie evidence 
has been heard on one side only, viz. the 
plaintiirs. lly the operations of the grand 
jur\, the trial before the petty jury is also 
])receded, in the case of an indictment for an 
otronce not felonious : bUt, as the cause comes 
before the grand jury iu the first instance, 
without ever having been in any superior 
court, no complete vibration takes place here. 

From the extent given to the bandying 
s).stcm in one direction, and the limits set to 
it in another, — from this incongruity, coupled 
with the gigantic length of arm given to the 
metropolitan courts, and the licence given to 
the pro^ecutor to choose his court, — results 
an addition of no mean importance to the 
mischievousness of the system to the people 
on the one hand, and the advantage made of 
it by it.s creators and preservers on the other. 
At the sessions, there is no bandying : sen- 
tence is pronounced, pronounced on the spot, 
hy the president of a bench of judges, who, 
at the same time w'itb the jury, have been 
hearing the evidence. At the assizes, as w’e 
have seen, the bandying system reigns. , One 
judge, along with the jury, hears the evi- 
dence ; the court of King’s Bench, composed 
of four judges, of which that judge may or 
may not be one as it happens, (the chances 
are exactly two to one against it,) pronounces 
the decision — the sentence, which professes 
to ground itself on that evidence. 
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Ai the mmN1o&s» the expense in fees is much 
the same the whole kingdom over: every- 
where comparatively moderate, having been 
settled by or under the controul of those who 
derive no personal emolument fiom it At 
the assisesi and at the metropolis, the expense 
of fees is of course, for the opposite reason, 
BMUfe greater. But the expense and vexation 
attached to journeys and demurrage, instead 
of heiAga fixed, is a fluent quantity , of which 
.the extremes are to each other, — as ten — the 
number of miles representing the distance 
feom Kingston to London, to three hundred 
and one -—the number oi miles representing 
the distance fiom Carlisle to the same inanu- 
fectory of technical justice. 

The magnitude of the punishment, conse- 
quently, 18 in the joint ratio of the amraoi<ity 
of the 'prosecutor, and the distance of the 
abode of the defendant fiom the great shop 
in which the sweets of revenge aie dealt out 
in lots proportioned to the price which the 
Customer is content to pay for them. What- 
ever, be the county, town revenge is always 
to be had in much larger quantity than any 
which any such country shop can alfoid 
but, to a man who has a taste for the sweets 
of revenge, a Surrey man, in the character of 
a defendant, brought up to town, will afford 
poor sport, in compai ison with a Cot nish man, 
or a man of Cumberland 

Not but that this excess in punishment has 
its remedy : but this remedy is, as usual, an 
aggravation of the disease The Cornish man, 
if his own fireside happens to be more plea- 
sant to him than the King’s Bench, enjoys 
the fiumlty of causing a motion to bo made, 
praying the court to> dispense with his per- 
sonal attendance that motion (like all other 
motions which are not of course) suppoifed 
by affidavits and arguments on one side, op- 
posed by weapons of the like nature on the 
other. For the chance, such as it is, of an 
exemption from this vexation (which is a 
woric of supererogation, over and above the 
punishment,) a cause is then to be gone 
through : a cause of the same sort as that 
which comprehends the whole career of liti- 
gation m many other cases 
' As to the King’s Bench, — what in that 
sanctuary befals the hapless sinner, dispensa- 
tion being either not applied for or refused — 
with what solemnity, after hearing his sms 
poured over his head for the second Or thud 
time, by affidavits upon affidavits, enforced 
by comments upon comments — with what 
•wem&ity he is committed one day without 
eeatftloe„that he may be brought up another 
dajr to receive sentence — in what pathetic 
strains {the day of doom at length arrived) 
the wick;edrtes8 of the age hears itself deplored 
by the senior ^1 meat reverend of the three 
Mverend an^Mlistfe ministers of technical 
justicey— tlMieare tcqdcs not exactly assorted 


to this place. The reiterations and protrac- 
tions given by the deliberations of the cat to 
the sufferings of the offending mouse, may, to 
any one to whom it has happened to witness 
any such dispensation of domestic justice, 
furnibh a gciteral idea of it. 

Mischiefs, in specie^ as above. Of misde- 
cision, an increased factitious probability: of 
delay, vexation, and expense, a certainty. 

Fust, ab to misdecibion Of the evidence, 
all that most instinctive pait — the species 
of circumstantial evidence composed of de- 
portment — the gesture, the countenance, of 
the witness, undei the ordeal of adverse ex- 
amination — in a word, the veiyspnit of the 
evidence, — is lost the caput moi tuum alone 
preserved 

The evidence is the very vitals of the cause. 
He who IS not fit to decide upon the evidence, 
IS not fit to gollcct it, oi preside at the col- 
lection of It Foi this function, when the 
mass of evidence is to a certain degree com- 
plicated and conflicting, no dcgiee of skill, of 
expel lence, of sagacity, can be too great 
When the i ule of action is in the shape not 
of sham but of real law, the ability necessaiy 
to light decision on the question of law, is 
as nothing in compatison with that for which 
a demand is sometimes pi esented by the func- 
tion of collecting the evidence 

On the part of the judge w’hose province 
it IS to frame a decision upon the evidence, 
the most consummate ability may be rendered 
useless by a want of ability on the part of him 
by OI under whom it is collected 

In proportion as the deciding judge is stu- 
dious to guide himself by the evidence, his de- 
cision IS comin.tnded by that other functionary 
(it there be another) by whom it is collected. 

Under natuial procedure, the parties pre- 
sent in comt, the fiist thing done is to hear 
the evidence If the cause affoi ds no evidence 
but that ol the parties, oi none but what they 
have brought w'lth them, then the whole of 
the evidence is heaid at that one time, and 
the cause is all eady ripe for decision To what 
end bend it for decibion to any other court? 
Certainly to no good end. 

Exists there any other couit fitter for pro- 
nouncing the decibion then was that other 
court fitter likewise tor bearing the evidence 
on which the decision is to be grounded 
Does the cause afford more evidence than 
at that first meeting can be beard^ Part, at 
any late, of the evidence has been beard. 
When part of the evidence has been heard in 
one court, if the remainder can be heard in 
that same court, to what end send the cause 
into any other court ^ The evidence already 
heard, is it to be heard over again ^ Delay, 
expense, and vexation, are the consequences, 
all of tlicm without use. Is it to be sunk and 
excluded? The consequence is misdccision, 
or at the best a great an^/ useless danger of it ^ 
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By necessity, this transference, this incon- 
venient arrangement, like any other, may be 
justified. 

Of the evidence necessary to the pronoun- 
cing a right decision, it may happen that a 
part consists of the testimony of a witness 
whose testimony canii A * be heard by the 
court in which the suit is instituted, but may 
be collected elsewhere ; viz. either vim voce 
in some other court, and so minuted, or in 
a ready-written state, by epistolary examiiia- 
tipn, as the case may be. 

Here is a just and necessary cause for ban- 
dying the suit pro tanto from court to court. 
Here the transmission and retro-susception 
is proper, because necessary. By nece^8ity it 
is justified: but it is by necessity alone that 
it is justified. 

Under the technical system, this transfer- 
ence is made, always without necessity, alwa} s 
by choice, viz. by a blind and prc-’ftstablished 
choice. By choice, yet without reflection: 
so it might be said, and truly, weie it not for 
the sinister advantages which the authors, as 
may be seen already, leaped from it. 

Of the cases in which it actually has place, 
is the extent coinmeiisurate to, and limit ed 
by, that of the necessity':’ Quite the con- 
trary. The cases in which it has place are, 
all of them, cases in which, being without 
necessity’, it is without excuse. The cases in 
which it has not place, are all those cases in 
which necessity and justice call for it. 

Use to Judge and Co. — 

1. Making business — constant, standing 
business, with its equally constant profits. 
The more courts, with their respectne sub- 
otiices, — the more 0 [)cratious, the more toes. 
*n what court, in what ollicc, is anything done 
without a fee? 

2. Making occasional incidental business : 
applications to the deciding judge, on the 
ground of alleged misbehaviour by or befoie 
or under the testimony-collecting judge. 

3. Affording ease — case to the deciding 
judge. Of the irksomeness of the operation 
of collecting viva voct evidence, mention has 
been made already. Fur lightening or shift- 
ing off the burden, different courses have been 
pursued. 

In some instances, -wliatever has been the 
number of deciding judges sitting on the same 
question at the same lime, all but one have 
slipped their shoulders from under the load, 
leaving it to rest upon that one. Such has 
been the expedient employed by the three 
great common-law courts in English practice, 
King’s Bench, Common Pleas, and Exche- 
quer. Such also has been the general prac- 
tice under Rome- bred law on the continent 
of Europe. In other instances, the deciding 
judge or judges have exonerate^ themselves 

• Cannot — i,e, the hearing of it would be 
phy’sically or prudentially^mpracticable. 


of it altogether: turning it over, or rather 
turning it down, to some underling or set 
of underlings, not recognised as executing 
the function, or possessing the character, of 
judges. 

4. Making complication : helping to manu- 
facture rubbish to serve as materials for sham 
science : thereby nursing un cognoscibility on 
the part of the law, — that is, uncertainty in 
regard to decisions, with other beneficial con- 
sequeiice^, for which see titles Nul/ification 
and JaryomzatioH (Chaps. XIV. & XVII.) 

CHAPTER IX. 

fourth device — BMND FIXATION OF TIMES 
FOR THE OPERATIONS OF PROCEDURE. 

The parties once met in the presence of 
the judge, — in nine instances out of ten, the 
cause would leceive its decision upon the 
spot; and, execution excepted (or not ex- 
cepted,) nothing would remain to do in it at 
any other time. 

Yet, circumstances there are, and in no in- 
coii'-iderable abundance, by any one of which 
a demand may be created for a quantity <rf 
time to which no ju&t limits can be set by 
general rules. 

In any of these cases, whatever at the con- 
clusion of that first meeting remains to be 
done, the propciest time for doing it will be 
settled of course : settled by the judge, on 
the joint con>,i<ieration of the quantity of 

husiness which thus remains to be done the 

point of time at which it can be done the 

coiniMiieiice of tlic parties on both sides in 
that cause — and the convergence of th^ourt, 
that is, of other parties, who, in other causes, 
have their several and equal claims upon the 
disposable portion of the judges’ time. 

llius necessary is it, on the occasion of 
each cause, that, in respect of fixation of 
times, the conduct of the judge should be 
governed by considerations peculiar to that 
individual cau^e. 

In the way of general regulation (with here 
and there an exception too inconsiderable 
and loo obvious to be worth particularizing,) 
fixation ot days, of times and intervals, is 
plainly repugnant to the eiidsof justice. Fix 
what day you will, the chances against its 
being the proper day will be as infinity to 
one. On each individual occasion, the in- 
terval thus blindly allotted will either be too 
long, involving factitious and needless delay, 
or not long enough, insomuch that in the 
course of it either the business cannot be done 
at all, or cannot be properly ^one. 

1. Under the technical system, neither party 
being present, exigencies and convenience of 
all sorts being in all shapes alike uncared for 
and unknown, discriminative fixation is im- 
possible : the one device forms thuus a reastMP 
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for tlio otker Novice — the one abuse forms a 
cover for the other abuse. 

The fixation is not so inflexible, as not to 
have admitted diversities of time correspon- 
ding to diversities in place 

JnHsprudence, English jurisprudence, has 
a geography of its own In England there 
i«re two places, town and country. Town is 
♦he spot in which the four courts are situ- 
nted : reckoning from that place as from the 
terminus h quo, all places in the country are 
at the same distance As the term is one day, 
SO the countrj is one place. But, forasmuch 
as there are two places, town and country, 
80 there are two sorts of causes, town causes 
and country causes. Accordingly, when for 
a given operation a certain number of days 
are allowed in a town cause, for the same 
operation an additional number of days are al- 
lowed in a countiy cause one and the same 
additional number in every country cause 

If, as hath been said, the branches of true 
science are connected, those of sham science 
are so tOo Jurisprudential geography and 
jurisprudential chronology throw light upon 
each other. 

Regularity and good older are the images 
presented, and doubtless meant to be pre- 
sented, by these fixations. 

Whatever^is according to rule, oi reducible 
to rule, IS regular But, the quantity of the 
pillage being given, whatever be the degree 
of regularity, the paity plundered is not much 
the better for it still less, if the object and 
effect of the 1 egularity have been to give birth 
or increase to the quantity of the pillage 

Every order is good oi der, in the eyes of 
him v^o profits l^y it. 

Mouons for setting aside proceedings on the 
ground of irregularity, form noincori'iderable 
part of the business of the courts The iric- 
gularity is sometimes improbity, sometimes 
honest departure from regulanty, as above 
delineated * 

Uses to Judge and Co — 

Use 1. Making business. 

In each case, whatever be the length of time 
thus blindly fixed, it will almost always be 
either too long or too short • longer than ne- 
cessary, or too short to admit that to be done 
(oi at least propeily done) which is required 
to be done 

If too long, then come the advantages from 
delay ; of which under the next head. If too 
short, then comes an application foi more time. 
No'^plication but by motion ; and no motion 
witliout fees fees to the advocate for making 
it, or being supposed to have made it ; fees 
to the attorney for preparing it ; fees to ju- 
<^cers foi preparing and registering the 

l't>%it|pi>I>cation is either opposable or un- 


^ See Chap. XIV. Nullification. 


opposable. If unopposable, then the applica* 
tion is a sham application, and thh fees for 
making it so much money obtained on fiilse 
pretences if moreover, so much more delay, 
sold thus by the paitnership to every disho- 
nest sifttor who will pay the puce for it. If 
opposable, and opposed, then comes so much 
moie business a cause within a cause— < a 
motion cause within a regular cause. 

Opposed or no, — if opposable, the applica- 
tion must have its evidence to support it, and 
warrant the judge in complying with it This 
evidence is not received but in the shape of 
affidavit evidence, bringing with it its fees : 
fees to the attorney, for manufacturing ; fees 
to judicial ofiicers, for receiving and register- 
ing It t 

Use 2 Affording ease to the judge. Fix- 
ation with eyes open, would have consumed 
time and trouble To regard the ends of 
justice — to consult the convenience of the 
suitois — to attend to the allegations and dis- 
cussions pro and con, in i elation to that con- 
venience, — are irksome operations, beneath 
the dignity of the court By blind fixation, 
time, trouble, and dignity, aie all saved 

Use 3 Affording mateiials for the system 
of mechanical judicatuie, oi decision without 
thought , for which see Chapter XII 

Use 4 Making moie and more rubbish, 
with the help of factitious and groundless di- 
veisification thence iincognoscibility, uncer- 
tainty, and so foith, as before 

With blind fixations, the ingenuity or the 
blindness of the man of law has contrived to 
combine equally blind diversities Though, 
fi om divei sity in respect ot length of distance, 
no diveisity in lespect of length of time al- 
lowed, Is deduced , yet, from diveisity as be- 
tween court and court, all four in the same 
hall, correspondent divei&ities in respect of 
allowance of time have not been grudged. 

As to the mischiefs to the suitor, — in a ge- 
neral view they have been stated already, un- 
der the preceding heads in detail, they may 
so easily be read through the medium of the 
benefits derived to the law partnership from 
the same source, that a separate delineation 
may, it is supposed, be spared. 

•f- See Chap XI. Motion Business. 

J The principal cause, if tried, will or wiUnot 
be tried upon evidence in a fit shape : but the 
shape in which the evidence for or against these 
applications is presented, is never any other than 
an unfit shape. The principal cause, if tried, 
would (suppose) have been tried upon good evi- 
dence; but it IS prevented from being tried— 
prevented by the result of an application sup- 
ported and opposed by bad evidence — by men- 
dacity undetected, — undeleted because presented 
in that fallacious shape. Trial put off, upon 
affidavit (suppose) of the temporary absence of 
a matenal witness. The alleged material wit- 
ness has no existence : in the meantime, a really 
existing material and necessary witness, on the 
othef side, dies, or gojM out of reach. 
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CHAPTER X. 

WFTH DEVICE — SITTINGS AT LONG 
INTERVALS. 

Connected with blind fixation of times for 
judicial business, but separable from it, and 
therefore not identical with it, is the device 
which consists in the establishment of long 
and unabridgeable intervals between these 
times. 

As to the general nature of this device, it 
is too simple for explanation. The mischiefs 
of it (viz. to the suitors) are those of de- 
lay. Of the uses derived from it, and in the 
contemplation of which the creation and pre- 
servation cannot but have originated, some 
explanation may be of use. 

But, before we come to speak of the uses, 
a short glance at the principal applications 
made of it, will place it in the clearer point 
of view. 

Of ;these applications, the principal are 
presented to view by the words term and cir- 
cuit. 

Terms in the year, four ; each containing 
three weeks and a day, upon an average : 
nineteen days, deducting Sundays.* Of the 
thirteen months (lunar months) in the year, 
not so many as four in which anything is done 
under the name of justice. Under the name 
of vacation time, all the rest of the year is a 
blank : all the rest of the year so much holi- 
day time given to injustice. 

Such was the original arrangement, in ef- 
fect as well as name : such it is still in name, 
and in effect as far as possible. If, through 
this and that outlet, as the business increased, 
this or that portion forced itself out of its 
bounds, and spread itself over tbe vacation, 
it has been because it. could not be kept in ; 
because the complete confinement of it was 
not possible. Nor need the extravasation be 
matter of regret; on the one hand, the extra 
labour called for in the vacation is not unre- 
warded; on the other hand, of the profitable 
mischief produced by the compression, by far 
the greater part (as will be seen) has been 
successfully preserved unimpaired. 


• Term. 

First day. 

Last day. 

Hilary . . 

. Jan. 23. 

. Feb. 12. . 20 

Easter . . 

. Variable* 

. Variable . 27^ 

Trinity 

. Variable® 

, Variable . 20 

Michaelmas 

. Nov. 6. 

. Nov. 28. . 22 



80 


Deduct Sundays, . 12 


Remain, 

. . .77 


* Seventeen days after Easter-Sunday. 

<> Easter Term sometimes, instead of the 
twenty-seven, contains but twenty-six. 

^ Eighteen days after ^e conclusion of Easter. 


Judges keep holiday 1 almost four-fifth* ol 
the year in holidays 1 f 

If there were a time of the year, a proper 
time, for justice to sleep, when would it be? 
When injustice does. 

When is the time for thershepherd to keep 
holiday? When the wolf does. When is the 
time for the mother and the nurse to keep 
holiday ? When the infant can live without 
sustenance. When is the time for the physi- 
cian and the surgeon to keep holiday? When 
there are neither diseases nor accidents. 

The ancient Romans, being pagans, and 
(as such) superstitious, had their dies fasti, 
and their dies nefasti: days in which justice 
was to be done, and days in which it was not 
to be. done ; days in which it was lawful, and 
days in which it was not lawful, to do jus- 
tice. 

The primitive Christians, a whimsical set 
of people, when they came into power took 
it into their heads, evidently out of a spirit 
of opposition, to “ administer justice upon all 
days alike.” In the eyes of Blackstone,^ 
neither of these courses coinciding with ex- 
isting practice, both it seems were wrong : 
the dies fasti and nefasti made an extreme; 
and justice upon all days alike, a sort of con- 
fusion of all order, made “ a contrary ex- 
treme.” 

“ Profanation,” the wickedest of all wicked 
things, broke out in different shapes : admi- 
nistering justice upon all days alike, was one 
of them. Among other sins of the primitive 
Christians, “holy church,” when it came into 
power, took this profanation in hand to cor- 
rect it. Taking into consideration five holy 
seasons. Advent, Christinas, Lent, Easter, 
and Pentecost, it beheld in them so many 
reasons for four intervening vacations — so 
many reasons for being months together with- 
out so much as pretending to administer 
justice. Of the necessity of the three short 
vacations, considering that holy mother church 
was at that time a Papist, Blackstone seems 
to have entertained a sort of half-disclosed 
suspicion: but, as to the long vacation, a 
season so comfortable to lawyers, with that 
he seems to have been completely satisfied. 
Here, to the general spiritual reasons, he adds 

+ Although a great portion of the year is in- 
cluded in what is technically called vaeatUm^ it 
must not be supposed, that during that dme the 
judges are ei^oying holidays. Independent of 
the sittings at Nisi Priusy after the terms, there 
is the daily attendance at chambers, where a 
great deal of business is transacted, the spring 
and summer circuits, and the twelve sessions of 
the central criminal court. The terms are now 
aU fixed by the 11 Geo IV. and 1 Will. IV. c. 
70, amended by the 1 Will. IV. c. 3, and by the 
1 A 2 Viet. c. 32. Sittings in bank inay be held 
in vacation, at the discretion of the judges, for 
the dispatch of pressing business — Ed. 

± Comm* vol. iii. p. 276, b. iii. chap. Ifo , 
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» t<HtttH))lMI;%iif ft reftsoit, wbich, if good in 
tbpM'dftl^ ,of popery^ is certainly not less 
UfQOd ia^Qdlse^dftys of reformation: this is the 
demand j^rstonted for denial of justice, by 
thte *M»fty-^e and harvest.” 

■ Aoi^rfilttglyf certainly in the eyes of holy 
iSeldCIsar dhurcb, and, as it should seem, in 
of Blackstone, >— should it have hap> 
||Stded to a man to havehis carts and his horses 
diljustly taken from him, and thereupon to 
tipply to a judge to have them back again, — 
tjjip application would have been an unrea- 
lonable one, contrary to the interests of agri- 
iSiBture. What is the matter with the man ? 
WW use can he have for his horses or his 
carts ? Does not he know that it is hat vest 
l3tne? — Such would be the speech of Mother 
Church’s and Mother Blackstone’s judges. 

Such is the cogency of this reason, that, in 
the city of London courts, whose juiisdiction 
ends before fields begin, long vacations are 
kept up no less leligiously than in Westmin- 
ister Hall. Not to speak of the profanation, 
car^ was taken not to call off the harvest-men 
from their labours in Cheapside.* 


* The course taken by Blackstone is altogether 
in his style, and, when tightly explained, in- 
structive. 

Seeing, — because even he could not avoid seeing 
the iniquity of this denial of justice, — his object 
was, as usual, to prevent his readers from seeing 
it. Direct argument was not to be found : direct 
ftverments, such as an argument would have re- 
cited to support It, would have been too grossly 
ndse. Insinuation was to supply their place. 

The insinuation about the harvest is under- 
stood ahead/. 

The insinuation deduced from the practice of 
legislature, for #hich practice the unassigned 
tCssoDS must by presumption have been good 
ones, will be more closely seen through under an- 
oAerhead. 

Tk® insinuation about the extremes, requires 
ft word or two more to clear it up The established 
established by lawyers, for the use of 

iwyers, was too palpably repugnant to the ends 
of jusd(^ to be (lerended by anything in the shape 
of reason: imagination presented this medium 
of proof— a mean between two extremes. Re- 
quired to find the two extremes. One of them 
(we have seen) was the course presenbed by the 
domestic, the natural, system of procedure ; the 
coune dictated by common sense and common 
honesty, in all ages and all countries ; the course 
ftdojptM (he confesses) by the primitive chns- 
'fiftbs ; '<the course adoptea over and over again 
OT the British Parliament in these latter days, 
^^s course we are to look upon as an extreme 
Itfdtso. Whyf Because it was dictated by pas- 
by (he spirit of opposition : opposition to 
" mt^tntions. 

qmer extreme was still wanting ; these 
'|#d(utuHis furnish it: the system of dies 
7hsri;/o8ri, the term-days— nq/hrii, 
Whatf had the Romans, 
dm uninterrupted mass of 
Jhefi bur long vacation, and 

cath^ one ? So far firom it, the 


One use of prohibitions is to form a ground 
for dispensations: her holiness was not inexi 
orable; dispensations were granted,^ the prO« 
fanation vanished. ' 

Anno 1275 , at the commencement of tbd 
reign of Edward I.,t a discovery was agaib 
made, that “ it is great charity to do right 
unto all men at all times when need shall be 
whereupon, at the special request of the king 
to the bishops, piovision was made, that, in 
a few particular causes, at a few particular 
extra times, justice, even without any such 
special dispensations, might be done. 

Since then, the time for doing justice having 
been found once more to have run out into 
“ an extreme,” — parliament has since, under 
the direction of its learned counsellors, been 
occupied, not only m “ regulating” terras, but 
in “abbreviating’’ them particularly the two 
boundaries of the long vacation. Trinity Term 
and Michaelmas, lest that “ holy season” for 
injustice, now happily so much longer than 
all the seasons for justice put together, should 
not be long enough 

All this while, the truth is, that, in the 
eyes of the most competent judges, three 
months in the year for administering justice 
vvas an excessive allowance ; four days were 
quite sufficient’ and, by an exertion of legal 
pneumatics, each term, consisting of thirty 
days, moie or less, was condensed into one 
day ; and so real is this condensation, that it 
18 decided and argued upori5w«h6esinsi>vaaucr,^ 
of business. \ 

Terms, with their vacatims, present but 
an inadequate idea of the qunitity of delay 
really manufactured An idea nArer the mark 
is that which is indicated by ci’jcuits. Not 
that either 18 complete without he other; 
foi, to the quantity manufactured W one of 
these engines of iniquity, must be a^ed the 
quantity manufactured by the other. 

Excepting that class of causes, from (he 
trial of which, as above, all fit evidenccjis 
excluded, with a few other exceptions, of Do 
narrow an extent in the whole to be wo^th 

— I — 

dies nefasti were, originally at leasts but a f^w 
holidays, sprinkled (as the expression itself jm- 
ports) in an otherwise unbroken ground of teim- 
time. The really extreme course, then, whetjf is 
it to be found ? In the very course for which^ to 
mask Its repugnance to justice, he can find'no- 
thing better to say than that it is a mean between 
two extremes — two such extremes as these. ] 

For the long vacation, besides its general utM, 
which are so evident, he has found moreover a 
special use ; to prevent common recovenes fi^m 
being suffered, so long as it lasts. Recoveries are 
of use, by defeating the will of the le^slatave ; 
long vacations are of use, by defeating r^ove- 
nes. I f the long vacation coveted the wholie year, 
would not Its use have been so much the greater ? 
So It be but established, how was it pomlble 
for anything not to be of use, in the aecaunC oi 
Blackstone? - r 

t ii B.'^L c. 51. ^ t ]H1, Conun. 277.' 
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pwiticularizing, tbe business done in term is 
so mueh made business : business manufac- 
turedby the principle of fixed days, as above, 
or some other device or devices ;* business 
for which in the natural system there is no 
place, and the transaction of which is repug< 
nant, instead of being subservient, to the ends 
of justice. In a general point of view, term 
business may be set down to the account of 
sham business. The real business, the busi- 
ness by which anything is done towards the 
ends of justice, is what is done at the trial; 
and, in causes non-criminal (not to speak of 
the inferior criminal ones,) the trial, under 
the operation of the bandying principle, as 
above explained, is performed at the courts 
of Nisi Prius, and the circuit courts : Nisi 
Prius courts in town causes, circuit courts in 
country causes. 

Counties in all England (Wales not in- 
cluded,) 40; deducting Middlesex, as not 
comprised in the circuits, 39. Counties to 
which the judges in their circuits go twice 
in the year, 33 ; counties to which they go 
but once in the year, the remaining 4.f Ave- 
rage number of days in the year, on which 
tbe circuit courts sit in each place, at both 
seasons put together — gross number, 6 ; em- 
ployable number (allowance being made for 
journeys, and for days of entry, on which in 
general nothing can bo done,) at the utmost, 
5. Out of the 365, — number of days during 
which justice, or something that goes by the 
name of justice, is administered, those 5; 
number of days in which nothing under the 
name of justice is so much as pretended to be 
administered in these courts, anywhere but 
in the metropolis, the remaining 360. Term- 
times for real business, two in the year, last- 
ing 2^ days each ; vacations between those 
term-times, two, of 180 days each : four 
counties excepted, in which the vacation, in- 
stead of the 180 days, lasts about 360 out of 
the 365 ; the four northernmost counties be- 
ing as well able to live without justice for a 
whole year, as their next neighbours for half 
a year : as some animals are able to live longer 
without air than others. 

. Blackstone, besides the care and cheapness, 
bids us admire tbe system for the “ expedi- 
tion” which characterizes it. Expeditious 
indeed, if, out of the 365 days, 360 be but 
thrown out of the account — the 360 in which 
nothing can be done 1 — expeditious, indeed, 
on these terms, as if Procrustes himself had 
planned it 1 

In the time of Henry II., who, out of his 
grace and favour, gratified bis people with a 
dreuit once in every seven years, Glanville, 
Ms grand justiciary, or whoever held the pen 


• Vis, Pleadings in writing; nullification 
Inciple. 

Fide auprth P> si^>note*. — Ed» 


of GknviUe, trumpets it forth in the only 
passage of his book:]: in which any symptoms 
of sensibility are to be found. Instead of onoo 
in seven years, had it been once in seven 
times seven years, the Glanville or the Black- 
stone of the day would have admired it, either 
for the expedition, or for something still bet- 
ter, which they would’ have found jn it. 

Meantime, whatever delay is created by 
the 360 or 362^ vacation days, is amply made 
up for in tbe remaining 5 ; excess of delay 
finds, in excess of precipitation, a counter- 
part, and, in the eye of the law, a remedy. 
The space being marked out, it is for the 
causes to squeeze themselves into it, as they 
can, like negroes on the long passage. || 

When the natural course of things is de- 
parted from, and that to such a degree that 
there are more no-justice days than justice 
days, — in such a state of things, in regard to 
justice days, what is of much more impor- 
tance than the number of them in the year, 
is the degree of equality with which they are 
distributed. 

Suppose, for example, in the whole year, 
52 justice days, and no more : place them 
regularly one in each week, and on the same 
day in each w'eek, — here are in each week in- 
deed 6 no-justice days, but in no week any 
more. Place them, on the contrary, in an or- 
der as widely dilFerent from the foregoing one 
as possible ; place them all 52 together, — the 
whole year is thus divided into two masses 
and but two : one composed of 52 justice- 
days, the other of 313 no-justice days: a term 
of 52 days, followed by a vacation of 313. 

With this proportion in both cases, — under 
the system of the greatest lequality, suppose 
the causes to be all of them of a simple cast, 
and to such a degree simple as that none of 
them shall be capable of being protracted 
beyond the first sitting. In this case, though 
the provision made in this respect for the 
fulfilment of the ends of justice would fall 
considerably short of that made by the natural 
system of all justice-days, — still, in compari- 
son with the system of greatest inequality, the 

Glanville, lib. B. — E(U 

II On the Norfolk circuit, each perambulation 
affords about sixty causes ; on the western, more 
than thrice as many. The 2^ or a little more» 
allowed at each place on the western circuit, serve 
as well for the west country causes, as the or 
something less, serve fora third part of the num- 
ber in the east If days are not elastic, causes 
are, which comes to the same thing. 

In Lord Melville’s case, it was a moot point 
whether the cause should be tried by the House 
of Lords, or before a jury. In the House of 
liords, it occupied fourteen days; tried at Nisi 
Prius, it would have occimicd twenty-four hours, 
if human attention could have kept itself upoa 
the stretch so long, without bursting; tried upon 
the western circuul it would have occ^ied suen 
part of tfiree or four days, as it could get ut a 
scramble with thirty or forty other causes. 



j^A/riONALE OP JUDICIAL EVIDENCE. imtWi. 


^ Imiyiee TTOuld be comparatively in- 
eppsli^yaliie. On the one hand, the ineon- 
KCnlenCiti 'reanltbig to the suitors from the 
of the six days out of the seven 
^tin4)l^<fiwparatively inconsiderable; on the 
^^pjliand, the benefit to the law partner-* 
|S^,^uld be absolutely nothing, or next to 
y|jptl]p.ng. ^Suppose the cause complex enough 
1^, require an adjournment, then the incon< 
l^ience to the suitor, and what (as will be 
pen) would keep pace with it, the benefit 
to the man of law, will begin to be sensible. 
Suppose, with or without a fresh adjournment, 
Another week, — the inconvenience on one 
fide, the advantage on the other, would rise 
in value : and so on without end. 

, Viewed in this point of view, the abomi> 
nations of the circuit system will show them- 
selves in the truest and clearest light : in 
the four northern counties, the inequality of 
the distribution, and consequently the wick- 
edness of the system, at the highest possible 
pitch; in the thirty-five other counties, the 
inequality and the wickedness half way to 
that pitch. 

The profits here placed to the account of 
the len^h of the intervals between the time 
fixed for one part of the business and the 
time fixed for another part of the business 
in the same cause, are over and above those 
which are reaped from the mere fixation of 
the times, as undei the last head. 

Use 1 Making business by making delay. 
Delay is a part of the stock in trade terms 
and circuits, with the vacations between them, 
are the machinery by which it is made. On 
each occasion, the greatei the quantity of the 
delay, the better (t is worth a man’s while to 
pay the price that has been set upon it. 

Use 2. Making business by extra fees fees 
taken by the judge, or (what comes to the 
the same thing) his official instruments and 
sponges, for business done in vacation, ovei 
and above what is taken for the same business 
when done in term time.* 


• It was by the system of terms and vacations 
that the delay was manufactured, by the sale of 
which, in lots of a year’s length, the chief jus- 
idee of the King’s Bench, in Lord Kenyon’s time, 
used to make nis £1,700 a-year: £1,700 a-y ear 
and more, by this one article. In a court of con. 
Spence, or in the study of a justice of the peace, 
dot a farthing was ever made by it. 

, On the circuit, a paper which, with or without 
Vfas(H)» is pronouncra necessary, is, by inadvert- 
mce or accident, omitted to be produced. De- 
praani, having no merits, insists upon the pro- 
di|<tlion of it: on the next day, it accordingly is 
But, on the circuit, the next day is 
Kyipjrilx months, or that day twelve months: 

ioC ooosdence, or in the study of a jus- 
lito pMuse, the next day would have been 
tn taiher of these seats of real jus- 
tic^ wduld not have been m^e: 

abmiim hnjl t^ble would have been to be got 
by maKftj|g>ii^- ’ 


An instrument of extortion is thus* nmdle 
out of the delay : and the longer the deUtf, 
the stronger the instrument. v 

The judge neglects, wilfully neglects, his 
own duty : this neglect of his own he con- 
verts into a source of profit. First hp com- 
mits the wrong , then he takes advantage of^ 
it : himself he rewards for it — him who u in- 
jured by it, he punishes for it. 

Use 3 Making business by delay ; viz. the 
delay manufactured by the nullification ma- 
chine. Of this engine of iniquity (one of the 
most capital ones in the whole factory,) a 
draught will be given in another chapter.* Ac- 
cording to the application made of it, some- 
times ultimate misdecision, sometimes mere 
delay, is the product. When it is delay only, 
it IS for the sake of the delay with the casual 
benefits attached to it — of the delay, and 
nothing else, — that the suitor applies to have 
the engine set to work The delay is the 
commodity which he obtains by the applica- 
cation the costs of the application (by which 
party soever ultimately paid,) are the price 
of it. Were it not for the delay, he would 
get nothing by the application ; the costs of 
it would be so much pure loss to him. he 
would never make it. What use would there 
be in making a flaw, if it were cured as soon 
as made ? 

Thus, then, stands the relation between the 
system of terms and vacations, and the prin- 
ciple of nullifacation. Without the pnnciple 
of nullification, the system of terms and va- 
cations would, in a variety of ways, have been 
rendered serviceable to the endsof judicatuie; 
but, without the system of terms and vaca- 
tions, that engine of torture, the principle of 
nullification, so far as concerns its dilatory 
use (which is its principal use) would have 
been woi th nothing, and society would never 
have been afflicted by it \ 

Use 4. In case of pecuniary demands, — se- 
curing to the defendant (when a wrong-doer,) 
in tbe shape of interest saved or gained (in- 
terest on the amount of principal due,) an in- 
ducement to become a purchaser of the delay 
so manufactured and set to sale. 

Use 5 Making business, by giving effect 
and use in like manner to one division of the 
chicaneries in regard to notice. See the chap- 
ter on that head (Ch. XIII.) 

Use 6. Affording ease to the judge, and to 
the partnership in general ; ease in the shape 
of holidays. 

So much the less time in which business 
can be done, so much (for a moment it might 
he supposed) so much the less business : thus 
obtained, ease ( it may be thought) is ob*- 
tained at the expense of profit. No su^ 
thing. The quantity of natural business, — - 
the demand for the serinces of the jud^e by 
the administration of justice, is lititto 

• Videfhap. XIV. - 
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meed by the time allowed for doing it in. 
if, in this or that particular instance, an ex- 
unple should be found of business (natural 
business) lost by delay, the sum total of the 
inisiness so lost would be found to bear no 
proportion to the amount of what is gained 
In the shape of made business. 

Of the denial of justice for so great a part 
)f the year, coupled with the non-denial of 
it during the remainder, — of the compound 
nade (as above noted) of excessive delay 
with excessive precipitation, — the general 
affect (bating a few casual exceptions) is, 
not that less is done by reason of the tempo- 
rary denials of justice, but that what is done 
is more badly done. 

That for which time is continually insuffi- 
cient is, rendering of justice: that for which 
time is never insufficient is, receipt of fees. 


CHAPTER XI. 

SIXTH DEVICE — MOTION BUSINESS. 


-MOTION BUSINESS. ^ 

less delay, vexation, and expense,) it is ailtQ« 
gether unfit to be, on "wny disputed occasibu, 
ever received in any court of justice. 

Motion causes, in so far as they extend, 
are a sort of improvement upon ordinary 
causes: they are tried in a bad mode, but 
in a mode somewhat less dilatory : perjury 
abounds and triumphs ; but one way or other 
the business terminates. As men are dealt 
with in those courts, he who is soonest out 
of them is best served. All the rules of 
evidence are either discarded or reversed. 
No unwilling witness is compellable ; every 
willing witness is received. Every party 
is admitted to swear for himself 5 no party is 
compelled to swear against himself. Testi- 
mony^ which would not be received' on any 
other occasion — the testimony of a convicted 
perjurer — is received on this occasion without 
difficulty. Every man that chooses to be heard 
is heard, on condition that his testimony be 
concerted with an attorney, and that he be 
not cross-examined. 

Incidental motions arise most of them out 
of factitious business, the business made at 
the offices. With the lielp of so many devices, 
all directed to this end, — exclusion of the 
parties, mechanical judicature, jargon, fiction, 
mendacity-licence, nullification, — blunders 
are made, or pretended to have been made, 
that application may be made for setting 
them to rights : these applications are called 
motions ; the incidental motions. 

Under any natural system, accidents may 
arise, producing need of new arrangements, 
and 'of application for that purpose to the 
judge ; unexpected absence, sickness, lunacy, 
death, and so forth. On :lh occasion of this 
sort, what truth and justice require is, some 
person from whose testimony (when present 
and examined) the judge can deduce suffi- 
cient ground for being satisfied about the 
matter of fact. Instead of that, he sees a 
lawyer, who, knowing nothing about the 
matter, stands with a paper in his band, con- 
taining a vamped-up story, Avhich, whether 
in his own eyes it be true or false, he calls 
upon the judge to take for true. 

Motions of course, are motions that' are 
of no use. Without any one exception, this 
character belongs to every individual opers^ 
tion of the class thus denominated. Of nc 
use, none whatever : understand always with 
reference to the interest of the suitor, to the 
ends of justice. To the ends of judicature, 
to the partnership in divers of its branches, 
— yes, of no small use. 

A motion of course, is an application sup- 
posed to be made to the judge, but which, 
made or not made, never is refused — never 
creates on the part of the judge any demandi 
for the exercise of reason — never, in fact,, 
comes under his cognizance. 

Motions of course, are again distinguishabfo 


The principal agent in motion business is 
the advocate. Except the principal hearing 
(called in jury causes the trial,) almost all 
business in which the advocate (as such) has, 
or is pretended to have had, occasion to ad- 
dress hhnself in open court to the judge, is 
referable to this bead : it consists in making 
a motion, or opposing it. 

In the aggregate mass of motions, two 
main branches may be distinguished : motions 
not of course, and motions of course.* The 
use of the distinction will appear presently. 

The mass of business composed of motions 
not of course, calls upon us to distinguish it 
into two branches : — 1. Incidental motions ; 
being so many ap[)lications made to the judge, 
in the course ot a suit already instituted in 
some other form. 2. Original* or originative 
motions ; giving birth each of them to an in- 
dividual suit, belonging to that class of suits 
which on this account may be termed motion- 
suits or causes. 

All motions not of course have two com- 
mon properties or characteristic differences, 
by which they are distinguished from mo- 
tions of course : — 1. Each of them has for its 
ground and support a mass of evidence ; 2 . 
That mass, the whole of it, is of a sort which 
not only is, but, by all those by whom on a 
disputed case it is thus employed, is perfectly 
known, and, upon occasion, openly acknow- 
ledged, to be of an inferior and untrustworthy 
complexion : so untrustworthy, that, when 
better is to be had without preponderant de- 
lay, vexation, and expense (and it is seldom 
indeed in which it is not to be had even with 


.* Of late years this class of motions has been 
verj^considerably reduced by rules of court issued 
by the judges.— A’rf. 
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into two dlttOT '^ses — 1. Motions knade; 

HoUojni |iot made. 

* 'Tide dlMlnction is of comparatively recent 
'^ginally, all motions used to be 
mslb't all we still supposed to be made. 

motion of course, that has been 
'idOt » signed by the advocate, in attesta- 
" l of his having made it; in attestation of 
having received the fee charged by the 
>tney to the client. 

' % Every motion that has not been made, but 
charged to the client as having been made, 
ll signed by the advocate ; viz. in attes- 
til^on of his having made it, as well as of his 
living received his fee for it. 

hfode or not made, they are all alike use- 
less: mere pretences, false pretences, for 
extracting money out of the pocket of the 
distressed suitor, to put it into the pockets of 
the attorney, the barrister — the judge’s pro- 
te|;e, and eventually the judge. Pretence of 
speaking, is false in many of them , pretence 
thinking, is false in all of them. 

In conclusion, we have a division of the 
whole stock of motions- applications that 
ought not to be made in that rnannci, and ap- 
plications that ought not to be made at all : 
the division is exhaustive 


CHAPTER XII 

SEVENTH DEVICE, — 

DECISION WITHOUT THOUGHT , OR MECHANI- 
CAL JUDICATURE 

In this device may be seen the very acme of 
perfection, under the fee-gathering, the tech- 
nical, and ([as it ftiight be called, could the 
object be completely attained) the mechanical 
system t in this may be seen the goal to which 
w exertions tend, though it cannot on every 
occasion be reached — to get in the money, 
without the trouble of a thought. Here may 
he seeil men without feeling, operating upon 
Others as if they had none. 

Besides the exclusion of parties, which is 
necessary for everything, the principle of fixed 
days was necessary, indispensably necessary, 
to the accomplishment of this device ; which 
in 4ruth is little more than the principle of 
hxed days carried to perfection, and applied 
to this particular purpose 
' Something which, on a particular day, ac- 
tording to a rule declared, or not declared, 
ought to have been done — done by the de- 
^^fi^t’s attorney — is not done : from this 
^ssion, without anything more, the judge, 
fa^^lda decision, deals with the defendant as 
Were proved to be in the wrong. Not 
(d^t hotbinWhim in the wrong, for he thinks 
fkl^t the matter 3 but, from this 
emission the' part of one member of the 
pETthershipr other takes occasion, without 

koowing Enithing about the cause, to act as 


if he had tried it ; and to piinMi the cUent. 
for the fault, real or pretended, of his law* 
yers. Like default on the part of the plaio>, 
tifiTs attorney, judgment for the defendant: 
judgment against the attorney’s client, the 
plaintiff. 

What is thus done by the power ot the 
judge, — by whomsoever it be really done, is 
at least said to be done (you would, naturally, 
suppose) by, as well as by the authority of, 
the j udge. No such thing : to such perfection 
is the system carried in this line, so noto- 
riously as well as effectually is the judge 
exonerated from the trouble of judging, that 
judgment in this case is not so much as said, 
to be signed by him : the member of the 
partnership, the person by whom it is said to 
be signed, is an attorney — the attorney of the, 
party in whose favour it operates. So com- 
pletely are the relations of persons and of 
things confounded . so open, not in deed only, 
but in woid, IS the contempt of justice * 

It IS well for the party if the worst that 
happens to him in such a case, be the loss of 
bis cause. 

By blameless ignorance, by culpable igno- 
rance, by negligence, or by treachery, some- 
thing which (it IS said) should have been done 
on a particular day by an attorney, is omitted 
to be done: f by an attorney employed by the 
party, — or perhaps by the party himself, who 
has failed to employ an attorney, because it 
was out of his power to find money to pay one. 
The something at any rate which should be 
done, fails to be done. What is the conse- 
quence ’ By a pre-established order of things, 
the wotk of the Goddess Law, not of the 
mortal judge, — the defaulter (that is, not 
the person, by whose fault, but the person to 
whose misfortune the failure has taken place,) 
lb pronounced a rebel or a contemner of jus- 
tice, and dealt with accordingly : he is taken 
up and consigned to prison on the authority 
of a writ of attachment, as for contempt,^ or 
a commission of rebellion • a paper signed by 
somebody, no matter by whom; by an adverse 
attorney, by an automaton, or by a judge.± 

Regularity is thus maintained : and, on the 
strength of that endowment, the system is 


• To prove, for the amusement of readers, 
that a case may exist, in which^ without incon- 
venience, a man may be a judge in his own cause, 
Blackstone introduces an imaginary pope ad- 
judging himself to be burnt, and burnt accord- 
ingly. Why go to all that distance, and for a 
single precedent ? Why not say— there exists 
a country in which every attorney is judge in 
his own cause ; and this country Is precisely that 
in which “ everything is as it should be” P In 
Italy, the judge, though asainL did not bcconde 
so till he was burnt; in the English Utopi^ 
every attorney, without any expense of fuel, i» 
as much a saint as he was. 
t Reg. Gen, H. T. 2 Will. IV.-Ba: " 
i Thw practice is now altered by the 2 Will, 
ivl c. 39.— Brf. ' ’ ^ 
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(for praise and honour) com{>ered to a piece 
of clock-work. The parallel need not stop 
t]^re : for, under a set of rules so organized, 
ijb is just as impossible to a judge of desh and 
blood, as it is to a judge of leather and pru- 
nella, with bowels of brass and iron, to do 
anything better than receive fees. 

Under the authority of a judge, acting un- 
der the natural system, what room is there for 
such regularities, for such irregularities, or 
any of their consequences? The parties being 
before him at the outset of the cause (an ap- 
pearance which need not, and perhaps would 
not, cost either of them a farthing,) he would 
state to them what was to be done by each 
of them on the next occasion, and what, in 
case of failure, would be the consequence. 
In a case of extremity, he would have re- 
course to the measure of extremity, he would 
send a warrant : but the warrant would nei- 
ther make nor find, nor pretend to find a 
rebel or contemner. If the cause required 
another day to finish it, would the day ap- 
pointed by him be appointed by cross and pile, 
without thought or preference as between 
convenience or ruin of the interests of any of 
the parties ? On the contrary, not one would 
there be, to whose convenience due attention 
would not be paid of course. 

Though, in the order of things which we 
have been examining, the decision is altoge- 
ther without thought, it cannot in strictness 
be said to be altogether without evidence. 

By an inference made once for all, the party 
whose attorney makes default, is concluded 
to be in the wrong. Here is a something, 
which, if it must be called evidence, belongs 
to the head of circumstantial evidence : and 
so satisfactory is this evidence, that, by the 
operations grounded on it, it is pronounced 
conclusive. 

Of the inference so quietly drawn, what 
is the force to a rational mind, consideration 
had of the circumstances of the case? From 
tbe fact thus accepted in the character of an 
evidentiary fact, and that conclusively so, is 
there any sufficient reason for regarding the 
principal fact (viz. that of the party’s being 
in the wrong) as being so much as in a pre- 
ponderant degree probable? No such thing : 
whatsoever, under the natural system, under 
a system pure from factitious expense, might 
be the degree of the probability, — the force of 
the inference, under the system in which it is 
made conclusive, in which the probability is 
put on a level with certainty, is below par — 
much below par : the chances are many to one 
on the other side. Without setting down any- 
thing for the chance of treachery, ignorance, 
or negligence, on the part of the attorney, 
or (what is so frequent a subject of judicial 
complaint) fraud on the part of his brother 
on the other side, or even uncertainty in the 
rules themselves, whi^ had uncertainty for 


their object,— of the whole number of indivi^ 
duals exposed to the misfortune of becominj^ 
defendants, how few are there who are able 
to defray the expense of continuing them- 
selves on that unhappy list, in comparison with 
those who are unable ! If the unable are not 
to the able as more than one to ten, then say, 
on this score alone, without looking to any 
other, the chances are as ten to one against 
the truth of the proposition, thus acted upon 
as if it stood on the ground of certainty. 

If, in imitation of the law still existing, in 
some places in regard to flour-mills, a barber 
secured by privilege in the possession of the 
whole custom of his district were to set up 
an engine, by which, instead of corn ground, 
beards were to be shaved, the patients stand- 
ing in rows to apply their faces to the circum- 
ference of a wheel, — the advantage to the 
professional mati would be obvious and in- 
disputable: business to any amount might be 
done within a given time; and, should any 
inischance takes place, such as the drawing of 
blood, or the levelling of protuberances not 
intended to be levelled, the responsibility, 
instead of falling upon the professional man, 
would be divided between the patient and 
the wheel. t 

The privilege was too valuable to be im- 
parted to baibers: judges reserved it to 
themselves. Causes accordingly are decided, 
though not exactly by steam (steam-engines 
have not been long enough in use,) yet (what, 
comes to the same thing) by mechanism, 
without the aid of any such expensive instru- 
ment as human reason. As to the advantages 
of the improvement, they have been already 
indicated. Men are as weV judged, as by the 
shaving-wheel they would be shaved ; and 
the uses derived by the partnei’s, with the 
judge at their head, from the circle of offices, 
are alike conspicuous as those that might be 
derived by the barber from the wheel. 

In the system of mechanical judicature, the 
supposition of the existence of notice, appo- 
site and adequate notice, is necessarily in- 
volved. In many cases, and, of course, in as 
many as possible, the supposition belongs (as 
will be seen) to the category of fiction; it is 
false ; the study having been to make it so. 
But, as appearances must to a certain degree 
be preserved, and punishment, or other hard- 
ship, avowedly inflicted without notice (that 
is, without possibility of defence,) would not 
be consistent with the preservation of ap- 
pearances, — it is not the less true, that (on 
whatsoever principles performed, rational or 
mechanical) judicature supposes notice. 

Under the system of fixed times, — in so 
far as the fixation extends, and is not dis- 
turbed incidental application, — the fixa- 
tion, being supposed to be foreknown, is, 
thereby supposed to convey the requisite In-, 
formation; to operate as notice. To this 
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Of <!«0I wliat may be called 

of i^fe^ea^blhiied notice. 

^o Wd, in the cases to which 
IhO^^ya^ni dl fiction has not been supposed 
l^rWtOl^and in those to which^ as just 
it has experienced disturbance, — 
cases applies the demand for specuzl 
notice. 

is the connexion between the device 
ipiechanical judicature, and the device 
’(^tSltat is, as will be seen, one out of two parts 
i^fhe device) composed of chtcanertes about 
Hbl^e. To render the mechanical system 
’tnore productive, one object has been, so to 
Older matters, that the implied supposition of 
thOi existence of adequate notice shall in this 
atld that instance, and of course to as great 
an extent as possible, fail of being verified. 
By the impossibility of timely notice, or by 
some other means, that which a man is to be 
punished for not having done, is rendered 
impcissible ; and, therefore, he is punished for 
itot having done it. 

Pot an exemplification of this policy, the 
practice of outlawry* in actions called civil ac< 
tions, is of itself a host of cases. But, as to 
this, see the chapter in which the chicaneries 
about notice are particularly brought to view. 

Uses to Judge and Co. — 

To the uses already summed up, under the 
head of the two devices forming the founds* 
tion of this device, there will not be much to 
add. 

Use I. Making business ; viz. by the foun- 
dation laid for defaults, mischances, and 
frauds, thence for more and more business. 

Use 2. Making business; viz. by giving 
encouragement andexistence to maid fide de- 
mands and defences, under the assurance of 
inability on the part of the adversary (for want 
of adequate opulence) to avoid making the 
defoult. 

Use S. Affording ease; viz by enabling 
the judge to act, and receive fees, without 
expense of thought, without expense of time, 
trouble, avocation for pleasure, or hindrance 
of ulterior and more profitable business. 

Use 4. Affording ease ; viz. by exempting 
the judge from all responsibility, and appre- 
hension of responsibility. A judge, when he 
has thus converted himself into a machine, 
fhares this advantage with other machines. 

tD[se 5. Affording ease ; viz. by giving to 
the Judge the profit of inhumanity, clear from 
tW t^probriuro. 

’ .Use 6. — and from that pain of sympathy, 
by the view of the party thus injured 
< distressed, while suffering under the dis- 
’"Sight bypossibility, in some cases, have 

striking peculiarity of this de- 
vice, 'fy*' jpij ^ l^ed most of the others, 

^ n I ( i Imh— 

> nS m c. 89, §8 6 & 



is shelter which it afibrds to the JddgO 
agmnst responsibility. 

When the fate of the Mveral parties ititp* 
rested is seen to have the judge for its author, 
to have a decision pronounced by the 
on the ground of appropriate evidence for its 
cause, a certain share of responsibility at- 
taches of course upon the judge. Should the 
parties, or any of them, lal^ur in consequence 
under any evil imposed upon them in contra- 
vention of the ends of justice, the odium at 
least (if nothing more) is carried naturally, 
and 01 course, to the account of the judge. 
Should any profit be thiown into his hands 
by the operation of the same cause, such pro- 
fit will be apt to be also carried by the public 
mind to the account of the judge ; and the 
expectation of the profit on the one part Will 
be in danger of being looked to, as the cause 
of the suffering on the other. 

That so 'inconvenient a check should be 
removed, was of essential importance to the 
ends of judicature. The principle of decision 
without thought^ presented itself for this pur- 
pose. Whatever is done — whatever cruelty, 
whatever extortion is practised, takes place 
without any thought, and, therefore, without 
any need of thought, on the part of the judge 
— takes place, in virtue of certain pre-esta- 
blished rules. These rules — having been es- 
tablished 80 long ago, nobody knows when, 
nor by whom, nor why, nor wherefore — are 
of course presumed to be the fruits of the 
most consummate wisdom ; — and whatever 
misery is seen to flow from tlysm, is placed to 
the account of necessity, and the nature of 
things, the imperfection of human institu- 
tions, and so forth. Who have been the suf- 
ferers, or to what amount, the judge neithei 
knows nor cares. The judge who knows what 
it is he does, is exposed to the imputation oi 
partiality. Let things be so arranged, that, 
on as many occasions as possible, he shall act, 
and be known to act, without knowing whaf 
be does, and that men in general shall under- 
stand as much, and be satisfied with it, — ma- 
lice itself cannot find any pretence for dis- 
turbing him with any such charge. The judge 
secures the praise of probity, inflexible pro- 
bity, — and by what ? By that very arrange- 
ment, by which, for the purposes of extortion, 
justice has been rendered impossible. 

The judge is thus, almost from first to 
last, the passive, the unconscious, and con- 
sequently the innocent and irresponsible, in- 
strument of all the mischief that is done by 
his authority, and for his benefit. Whatever 
distress, extortion, and injury, comes to be 
manufactured for bis use, means have been 
found for saving him from everjjithing that 
could have been unpleasant to his feeling 
from the tears of the nfflicted, from the criex 
of the oppressed* from the reproaches of the 
injured. Whatever iqischief is don^ either 
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he never hears of it. or, if he does, it is through 
the medium of friends and partners, engaged 
by a common interest, in reality to make it 
as heavy, in appearance to make it as light, 
a$ possible. 

In the simplicity of ancient times, saving 
his ears from being stunned with noise (ne 
ampUiii clamorem audiamus) was the only 
motive to which it was thought needful for 
the monarch to ascribe his alleged disposition 
to do justice. Under the technical system, 
his substitute, the judge, has contrived to 
withdraw himself out of the reach even of 
this motive. 


CHAPTER XIII. 

EIGHTH DEVICE — CHICANERIES ABOUT 
NOTICE. 

Whensoever, for the purposes V)f justice, 
an obligation to any effect is imposed upon a 
man, knowledge of the existence of such 
obligation is necessary to the fulfilment of it ; 
or at any rate to the affording the requisite 
security for its being fulfilled. What in some 
cases may happen, is, that, without knowledge 
of the obligation, a man may be led by other 
causes to do that which it is the object of the 
obligation to engage him to do : but, in so 
far as the obligation is either necessary or 
conducive to his performing that act which, 
being performed, is the fulfilment O’f it, — so 
far the knowledge of the existence of the ob- 
ligation is necessary to the fulfilment of it. 

On the part df the individual, fraud and 
injustice operating on the subject of notice, 
must assume one or other of t wo forms : 

One consists in wilful omission to give no- 
tice, viz. in the not furnishing the person by 
whom the performance (or the opportunity 
of performance) of the act in question is ne- 
cessary to justice, with information of the 
existence of the fact, the contemplation of 
which is to present to him the motive for 
such performance. 

The other consists in the not acknowledg- 
ing the receipt of notice : to wit, by him by 
whom it has actually been received. 

Under the fee-gathering system, fraud in 
these shapes, as in all other shapes, being in 
some way or other beneficial to the partner- 
ship, — among the objects of that system has 
accordingly been that of giving encourage- 
ment to fraud in both these shapes. 

One device has consisted in the enabling a 
fraudulent party (for the joint benefit of him- 
self and the partnership) to impose upon his 
adversary, without effective notice given, this 
or that burthensome obligation : the imposi- 
tion of which, on the supposition of the re^ 
ceipt of effective notice, may be just or not 
ju«t, but, at any rate, on the supposition of 
th>s noH’-receipt of such notice, is not just. 


The opposite device has consisted in 
enabling the fraudulent party, by whom efifeW 
tive notice has been received, to escape firoin 
this or that burthensome obligation, the im-t 
position of which is necessary to the giving^ 
effect to the correspondent right on the part 
of his adversary : to escape, viz. on the sup- 
position that the effective notice so received 
had failed of being received : failed, viz. either 
because it never had been received at all, or 
because it had not been received at such time, 
and in such manner, as to enable it to answer 
the purpose for which it ought to have been 
given. 

On these two devices taken together has 
been engrafted a third, consisting in the need- 
less diversification of the modes and forms of 
noticeV the written instruments required to 
be employed, and the steps or operations re*^ 
quired to be performed, in relation to such 
instruments. 

This diversification has had two main 
sources: — 1. The diversity of courts — the 
fertile source of confusion and injustice on so 
many other grounds besides this ; 2. The di- 
versity of occasions on which the demand for 
notice may have been presented by incidents 
arising in the same court; viz. whether in 
causes of the same sort, or in causes of dif- 
ferent sorts carried on in the same court. 

The demand for the notice is produced by 
the obligation grafted on it — by the obliga- 
tion, to the justice of which the existence of 
such receipt is a necessary condition. This 
obligation will in every case be bottomed 
upon two inseparably connected grounds: — 

1. The existence of the law, or rule of law, 
by which the quality of giving birth to the 
obligation in question has been conferred on a 
fact or facts of the description in question ; 

2. The existence of such fact or facts. 

As to the law, — as on this occasion, so in 
all others, — to prevent it from having been 
present to the minds of those who are sub- 
jected to its operation, on the supposition of 
its having been, on the occasion in question, 
present to their minds, is among the funda- 
mental policies and constant endeavours of 
the fee-gathering or technical system, in every 
part of its course. 

The keeping of the requisite facts also out 
of the reach of the minds of those who are 
to be thus operated upon, is a more special 
and diversified application of the same indus< 
trious policy. Examples will meet us as we 
advance. 

After what has been said, or even without 
anything of what has been said, two propo- 
sitions, it is supposed, may pass without any 
dispute: — 1. That, whenever appropriate 
notice is necessary to justice, it ought to be 
effectively given; 2. That, whenever it has 
been effectively given, and thence effectivelji 
received, it ought to be deemed and taken te 
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baeft' M^eWied"; ji, t. 'thtu ought to be 
tbe of whidt^ in the ease in queso 
t*(m» i«k ujpoft th« supposition of such actual 
receipt '4:$ aMutice, conformable to justice. 

HsflaMMy^—to any one whose desire it redly 
teetO iliut in all cases, as &r as possible, jus- 
tinie*«lllUiM be done, — a mam question would 
tMitai^ly at the outset present itself: What 
j^lfeneral is the most effective, and upon the 
#biUle the most eligible, mode for the con- 
bOyance of effective notice? 
n >iB the endeavour to find an answer to this 
question, the first observation that presents 
ittelf is, that to this purpose not meiely the 
•ffidency of the notice ought to be attended 
to, but likewise the other consideration so 
inseparably connected with many questions 
ndative to the subject of procedme, — the 
consideration of the circumstances of delay, 
vexation, and expense. Thence comes the 
question in its amended state What is the 
most eligible mode to be taken for conveying 
cfibotlve notice, regard being had to the col- 
blteral considerations of delay, vexation, and 
expense P 

To find an answer to this question, the 
first object to be looked to is the occasion * 
understanding, in this instance, the occasion 
as constituted by the stage of the suit by the 
stage in which it is proposed that the notice 
in question, be it what it may, shall be given 
and received. 

The person by whom it is proposed that 
the notice be received, will, in each case, be 
^ther willing, oi not willing, to receive it 

In 80 far as he is willing — the proposed giver 
of the notice being also by the supposition 
willing to give it ~ there can exist no diffi- 
culty.' In the ordinary and amicable inter- 
course of life, those who wish to hold inter- 
course with one anothei , and are at the same 
time free to do so, never experience any other 
difficulty than those which are opposed by the 
elreunsstances of time and place. 

CJnfortunately, as between parties litigant, 
the case in general is unhappily the reverse 
by whatever motive one paity is piompted to 
give the notice, by some correspondent mo- 
tive the other party is prompted to avoid, if 
possible, the receiving it, or rather, the being 
Meemsd to have received it. If the notice has 
been received, such and such proceedings, 
tending to impose a burthen in some shape 

2 pon such receiver, are lawful, and produc- 
vU i(^.sucb their intended effect , if not, not. 
jblil his endeavour is of course to avoid being 
illl^ected to that burthen: therefore his wish 
lei^jeqdeavour is, that, — whether the notice 
tl|M tnr wiiB not received by him, — the sup- 
jypfiqhiUfiteftaiiied, or at least acted upon, 
may 1» in the negative. 

; system of procedure, in 

whether in the private 
nublie sphere-,). in so 


^ as thia primitive mode bss been presat;yi^ 
or restored by law -..-the most eligible cqurs^ 
is not only to the last degree obvious, 

(in so &r as legal powers have happened to ex* 
tend) IS exemplified in every day’s practice i 
though, as to the execution of what is deter* 
mined to be endeavoured at, difficulties wj}} 
of course be apt to present themselves, and, 
in as great abundance and force as one of the, 
parties can contrive to giVe to themi yet, us 
to the determining of what shall be endea- 
voured at, difficulty has scarcely any place. 

Where, for this or for any other purpose, 
two parties are really and mutually wiping, 
to hold intercourse with each othei, — they 
embrace of course the most effective, and 
(regard being had to delay, vexation, and 
expense) the most convenient, modes, which 
the state of society in the place and at the 
times m question happens to afford . special 
messengers* on toot, special messengers on 
horseback, letter -post, mail coaches, tele- 
giaphs, and so forth. 

The problem and the difficulty, the only, 
difficulty, IS, how to rendei that party willing 
who of himself is not so ; or, where that is 
impracticable, to supply the place of willing*, 
ness on his part by other means Under the 
natural system, the solution of this problem 
will depend upon the stage of the cause. 

When the j udge is honest, and not ashamed 
01 afraid to face the parties, the business of 
notice 18 attended with little difficulty. 

At the outset of the cause (suppose) a 
meeting is pioduced, after this, all difficulty 
is at an end. A mode of inteffcourse is settled 
foi each, and by mutual consent. Declare 
(says the judge) on pain of losing your cause, 
at what place delivered, snd how directed, 
it may be taken for granted that a letter has 
reached your hands. So deliveiedand directed, 
by accident should it happen to any letters to 
have miscarried, the inconvenience, whatevw 
it be, shall ultimately rest, no part upon yoiit 
adversary, the whole of it upon you. Thi^ 
arrangement lasts so long as the cause lasts', 
the cause lasts, as to this put pose, till to this 
purpose I have declared it to be at an end. 

As to the mode of procuring the initial) 
meeting, in general u simple summons wiU 
suffice. But if there be any apprehension of 
latitancy, and that apprehension declared upon 
oath (or what is equivalent,) and registered, 
so as to render the plaintiff responsible in case 
of vexation, the security afforded by personal 
arrestation need not be grudged. In this or 
any other shape, the danger of wilful and 
needless vexation cannot he great, where the 
author, in case of its bemg deemed so, is sure 
to smart for it. 

Arrest, when it is (what it ought to be,, 
and might so easily be) neither more nor less 
than a visit to the' judge, is at the worst but 
a forced visit. Every forced visit w unplei^ 


et nmem BVtDKNGa 
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itent; but by what human means shall a man 

exempted from the occasional vexation of 
making and receiving unpleasant visits ? 

Arrest, as under technical procedure it is, 
and, so long as that system of abominations 
remains unextirpated, will be, is indeed a most 
barbarous oppression, a most enormous grie- 
vance. The visit is not to the judge, but to 
a jail; that, in that seat of misery, indigence 
may be stript of its last rag, out of the sight, 
and for the benefit of the judge,* his proteges, 
and under-partners. 

A third person — a person who is not a 
party — a person whose presence, although 
he be not a party, may, in the character of 
witness, or any other, be necessary to justice, 
— is in this respect in the situation which 
the defendant is in, antecedently to the first 
judicial meeting so often spoken of. 

In case of necessity, not on parties only, 
but on third persons, from whom iitformation, 
or any other service, is necessary to justice, 
might this mode of enforcing it be [)racti3ed 
without reserve; always understood, that in 
ease of purposed vexation, the author is at 
the same time himself standing in the pre- 
sence of the judge, ready by his immediate 
appointment to pay for the injury by duo 
satisfaction or condign punishment. 

By the laws of tlie Twelve Tables, any 
man might lead or drag into the presence of 
the judge any othei, uhtorto collo, giving his 
neck a twist at the same time. The twist in 
the neck might have been spared : that omit- 
ted, and responsiJ)ility for vexation added, the 
provision would not he less conducive to jus- 
tice now than then, in London than in Rome. 

JLaioyer, — And would jou have the whole 
time of a leading member of parliament, of a 
first minister, liable to be thus consumed by 
a conspiracy of blackguards, or, on condition 
of perseverance, by a single blackguard? 

Non-Lawyer. — No, certainly : but your con- 
spiracy, what lengtli could it go before it were 
discovered? And your single blackguard, or 
the first of your conspirators, punished as he 
would be for his very first exploit, stopped 
in his career at the very outset, where would 
be his perseverance ? As to your own all-’ 
perfect system, — what it does admit, is your 
apprehended mischief : what it does not ad- 
mit, is this natural, or any other, remedy. 
At the instance of Mr. Horne Tooke, when on 
his trial for treason, Pitt, the minister of the 
day, with a crowd of other state-worthies, 
delivered his reluctant testimony. The re- 
levance was at any rate rtbt very close : sup- 
pose irrelevance as complete as possible; what 
burthen, under the name of punishment or 
satisfaction, could have been imposed on the 
author of the vexation ? None whatever. 

, • Comm. Rep. on Imprisonment, April 1792. 
37 Rep. of Committee oi Finance — Aimendix— 
Prison Fees. — I Fide «*pro, VoL Vi. p. 179? 
Note.] 


Dt/atiU is the non>perforinance of 
to secure the performance of which, any aofi 
prescribed in the character of an act of no 
tide, was really or professedly designed. 

On an occasion of this sort, is it necessary 
can it be necessary, to state to common sensi 
what would be the part taken by commoi 
honesty ? 

Under the natural system, the occasion fo 
notice, and eventually default (be it what i 
may,) will be either subsequent to the firs 
appearance of the party before the judge, o 
antecedent, consisting in non-appearance. 

If subsequent to such appearance, there ca; 
be no difficulty. At the first appearance, mea 
sures are supposed to be already taken (sine 
in every case they may be taken) — effectua 
measures, taken without difficulty, and wit] 
full warning of the consequences of neglect 
for tne cpntiniaitioii of the intercourse as lonj 
as it can be necessary for any of the purpose; 
of justice. If antecedent to such appearance 
— then, for the purpose of giving him officia 
and sufficient notice, sufficient information o 
the nature of the burthen to which defaul 
may subject him, — personal intercourse wit) 
the party himself is by the supposition im 
practicable. ]3ut, with the adverse party, tbt 
plaintilF, — the party at whose instance th< 
rendering of this service by or at the chargi 
of him the defendant is prayed for, — this in 
tercourse has, by the supposition, taken place 
The defendant by the supposition is not forth 
coming: intercourse with him bath as yet bee) 
found impracticable: simple latency, abscon 
sion, expatriation, exprovincialion; — whicl 
of all these accidents is the cause ? Who 
soever he be, whosoever h^ is or has been,— 
relations, neighbours, acquaintance, some o 
all of these, if he is a human creature, h 
must have had. From these sources, or som 
of them (if the acquaintance which the plain 
tiff, his adversary, has with him, be not o 
itself sufficient,) information concerning bin 
will be to be obtained : and, for the iiidicatioi 
of these sources of information, the plaintifi 
who is so much concerned in interest to aifon 
it — the plaintiff, if it be not in his power© 
himself to afford sufficient information, naa; 
at any rate be relied on as a sure resource. 

Though a channel of correspondence b 
settled upon, and agreed to be employed, yet 
on legal occasions, as on those of ordinarj 
life, the process is exposed to failure ; th( 
channel that ought to have been employed 
has not been employed; or, though employed, 
the intended communication has, after all, 
failed of being received by the person to whewr 
it should have been made. 

On this bead, in natural procedure, as in 
ordinary life, the first question is, of course^ 
— received or not received? If not receive^ 
then sometimes comes in the ulterior queaf 
tion,-— towhom shall the failure beimputedil 
to the party by whom the notice should hax* 
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^0^ r4isdtv«d? or to tlie party at whose in- 
d|dlc^ aadliy ivhose instrumentality |[in the 
l^twttce at least,) the communication 
>a|ht tq,^ve been made ? 

,,yi^1r the technical system, the question, 
y^iiflfed'cr no ^ is a question never made : in- 
qt it, ffood or bad f is the only question 
heard of, in regard to notice. If good, 
|p fatter whether received or no . it will be 
iiiqOied to have been, or (what is the only 
OftK^rial thing) acted upon as if it had been, 
l^^ved. If bad, no matter, again, whether 
h^qeived or no: it will be deemed not to have 
^en received; and upon that supposition will 
$e conduct of the judge be grounded 
^ The notice is regarded as good, when the 
eptnmunication is supposed to have been made 
iceording to the forms which bave been set* 
tied, or supposed to be settled. Made ac- 
lOrding to these forms, it is not the less goo<l 
hr not having been received Made in a 
ntinner varying, or supposed to vary, in any 
‘i^pect, from these forms, it is not the better 
Tor having been received. 

According to the principles of common ho- 
lesty, the points aimed at bave been already 
stated: that, wherever notice is requisite to 
ustice, notice be not given only, but, where- 
sver actually received, be deemed to have 
>een received; and that the operations em> 
>loyed for the giving and the receiving of it 
ie as free from delay, vexation, and expense, 
IS possible. 

Given the situation of the north , given also 
bfae situation of the south Given the points 
limed at by common honesty, given, in like 
Odanner, are the points aimed at by common 
lliw; — that the police requisite to justice 
may, as frequently as possible, fail of being 
received ; that, when actually received, it may 
It A^quently as possible fail of being deemed 
tb'have been received, to the end that he by 
iivhom it was given may be dealt with as if he 
liqd npit given it; and that the operations re- 
lative to it may be in such manner attended 
ivith delay, vexation, and expense, as to yield 
^ the partnership as large a mass of profit as 
jiQSsible. 

The courses taken for the fulfilment of 
these ends are by far too multifarious to be 
liere particularized. The diversifications agree 
ii^ this, viz. that, besides being needlessly di- 
la^y, vexatious, and expensive, they are as 
iii^equate jas they can be made: the com- 
oiodious channels presented by the improved 
itate of society being industriously neglected, 
^l means of intercourse being inexorably 
“'aed. How should it be otherwise? To 
y them, the judge would have to see 
, i$W pstties with his own eyes and ears: 
i^d hear parties would be to give 

sham communi> 
eaUotts without disguise : the 

e — -- being un. 


der drcumstances in which it is kitown that 
the information pretended to be communicaK 
ted will not be received ; viz. either will Pot 
be received at all, or will not be recdved tinre 
enough to answer the pretended, and not in* 
tended, purpose.* 

The forms prescribed to be employed in the 
first instance being elaborately inadequate, 
profit flows in through a variety of channels. 
Suits on the question whether the notice 
given was good or bad . the notice, though 
good, not having been received, suits for re- 
lief from the consequences: notice given in 
the first instance being found bad, demand foe 
fresh notice: the only form of communicaK 
tion allowed to be given in the first instance, 
being upon the face of it, or by experience 
found to be ineffective, or reasonably or un- 
reasonably appiehended so to be, — motion. 
that communication made in some other way 
may pro hkc vice be held good-t 

Parties excluded, discussions about no- 
tice rest of course on the ground of affidavit 
evidence. No questions’ asked ! the essential 
character and use of affidavit evidence. No 
questions asked 1 the resource and motto of 
fraud, on all occasions, and in all places. No 
questions asked by receivers of stolen goods 
— no questions asked by learned judges. 

Notice of the fact, on which, according to 
law, a proceeding at the charge of one or other 
of the parties is to be grounded, — notice of 
any such fact is nothing, unless the notice of 
the law accompany it : means of compliance 
ai e presented to view ; motives for compliance, 
not. 

One grand and standing object is, accord- 
ingly, to keep the law in a state as incapable 
as possible of being conveyed to notice. That 
which exists not, is not a subject of know- 
ledge Hence the matter of another devide ; 
the unfeigned love and indefatigable magnifi- 
cation of that sham law, in England denoted 
by one of the half dozen senses of the term 
common law, and in France so much more ap- 

* Of communication made in a form con- 
trived for the purpose of being ineffective, the 
case of the three distringases' (though, in that 
case, compulsion is in a manner combined widi 
notice) may serve in some sort for an example. 
Real object, the forcing the corporation to em* 
pW an attorney, that the suit may commence 
and go on in technical course: form of commu- 
nication employed (instead of sending for an 
acting member of the corporation, and speaking 
to him,) a sort of pantomine; a few shiUingS- 
worth of their goods seized, or pretended to he 
seized, and a few months aimrwardB a few shil- 
lings- worth more. By virtue of this sort of com- 
munication, at the end of seven or eight months 
the attorney is set to work, and commencement 
given to the suit ^ 

■f That “ acmee*’ (as the phrase is,) mzde'ttv 
this or that pardcular way, may be good ssr- 
vicc.” 

' Vide supra, IV. p,231. 
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}»opriately byjKn^prurfenfwZ law, or juris- 
pradence. Hence also the accessory devices 
embroidered upon that ground; jargon in all 
its forms, fiction, and the double-fountain 
principle : all which see. 

In respect of the mode best adapted to the 
conveyance of notice; besides the diversifica- 
tions above hinted at, as resulting from the 
state of society, others of a more permanent 
nature are suggested by circumstances of di- 
versity, such as, under the system of common 
sense and natural procedure, are too obvious 
to be overlooked. The party sui juris, or 
under power: of one sex, or the other: in a 
state of perfect sanity, or in a state of com- 
parative imbecility, through immaturity or 
caducity of age : tie party a housekeeper, or 
not: if not a housekeeper, has he a fixed 
abode, or is he in a state of itinerancy : his 
abode known, or as yet not known: within, 
or not within, the geographical ooundaries 
of the jurisdiction of the court. From these 
and other diversities in respect of condition 
in life, may arise a demand for diversification 
too obvious to need, and requiring too many 
words to admit of further mention here. 

To these natural and rational sources of 
diversification, the technical system (in Eng- 
land at least) has substituted others, more 
suitable to its purposes, and more congenial 
to its nature: diversity of courts, diversity 
in the sorts of causes, and diversity of stages 
in the same cause. 

In French practice, the defendant, after he 
had given authority to an attorney to act for 
him, was called upon to elect his domicile : 
meaning neither more nor less than this, viz. 
to name the house, to which, whatsoever com- 
munication for the purpose of the cause might 
require to be made, being made accordingly, 
shall be presumed to have reached his hands. 
The domicile so elected was the office of his 
attorney. Between client and attorney, so 
long as the relation and the confidence at- 
tached to it continues, it is not in the nature 
of things that any evasion or detrectation of 
intercourse should exist on either side. 

In England, as in France, and everywhere 
else (even under the natural system,) to 
whomsoever the misfortune falls of being 
obliged to employ an attorney, the office of 
the attorney will in general be (regard being 
bad to the interests of both parties) the most 
eligible domicile : and, if at the outset of the 
suit, so through every subsequent stage of 
the dispute, whatsoever turns it may happen 
to it to take. 

Under the technical system in England, 
election of domicile does take place, and it 
does not take place. 

It does take place, in this respect ; — The 
greater part of the business done being sham 
business — business made to make fees, busi- 
ness wMcb has nothing ^ do with the merits; 


what is done and received in the party’s nftme 
is not communicated to him. Having (lest 
the uselessness of it shall be perceived) been 
rendered unintelligible to him, it is conve- 
nient to the lawyer, and not disadvantageous 
to the client, that be should be spared as 
much as possible the plague of hearing of it. 
Without any election, the' domicile of each 
attorney is known or knowable to every 
other ; and thus far, without any such elec- 
tion in form, the effect of it takes place. 

It is the interest of the partnership that as 
much intercourse as possible should be kept 
up between the professional members of it on 
the opposite sides of the cause, the one with 
the other, and as little intercourse as possible 
between one party and the other, and between 
each party and the lawyer on the other side. 
Between the party and his lawyer, it is nei- 
ther in their inclination nor in their power to 
prevent or impede the intercourse. 

But, in addition to this sham business, in 
the course of which, though everything is 
supposed and asserted to be done by the party, 
nothing is done by him in effect — in addition 
to this sham business, to which the party is 
not, unless by accident, privy — business will 
every now and then arise, which cannot be 
done unless the party knows of it. Here then 
would be an occasion in respect of which, if 
justice instead of fees had been the object, 
election of domicile would have been made to 
take place: service on the client would have 
been performed by service on his attorney. 

But among the sources of fees is evasion 
of notice: evasion, real on one side — appre- 
hended, or pretended to be apprehended, on 
the other. By election of •domicile, Anglic^ 
by causing service on the attorney to be in 
all cases service on the client, this source of 
fees would have been dried up. Accordingly, 
such permanent election of domicile is un- 
known to English practice. 

The persons to whom notice is addressed 
are either known or unknown : unknown, as 
in the case of creditors. 

When the debtor is alive and forthcoming, 
common sense would direct men in the first 
instance to the debtor. Technical judicature 
finds always some other channel of correspon- 
dence better adapted to its purposes. 

Scotch judicature for example, — beside! 
the pier and shore of Leith, has the Minute- 
book and the Wall: the pier and shore for fu- 
gitives ;• the minute-book and the wall foi 
creditors.-f* 


• The method of citing persons out of Scot- 
land by proclamation at tne pier and shore ol 
Leith, is now abolished in almost aU^^f 
all cases in which it was formerly in use, am 
intimation by means of a record kept at me 
General Register-House, and printed for distri> 
bution, is substituted. — Ed. 

•f lAwrie, p. 180 . 
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"> If IMMact be not conveyed to those 

iriMjee jnttr«Bt it is to receive it, be sure that 
either being received is not for the advan- 
i*g», or that its not being received is for the 
«linM3itage, of those on whom it depends. 

^ ' *l^|dnfc on this occasion of Bank Directors, 
mid unclaimed dividends Think again of 
High Chancellors, and Masters of the 
iftoUs, and unclaimed pittances of miserable 
Mitors : and see by what omnipotence it is 
Wftt the money employed in augmentation of 
thasters* ^daries is created out of nothing. 
l>. Behold in each mastei’s officfe a gulf, by 
which, when a man’s money is swallowed, 
ffhiher his right to it is concealed from him, 
br, if he know of it and claim it, more is 
squeezed from him than is paid. First men 
make the wrong, then they make their profit 
from the wrongs nor is that enough for them, 
but they must have praise for it. 

Sham notice presents two main modifica- 
tions: 1 . When notice pretended to be given 
is not given, not being meant to be received; 
2. When, received or not received, it is ma- 
nifestly incapable of answeiing its pretended 
purpose. In the one case it is inefiective, in 
the other useless. By the English practice 
in the case of outlawry, in the class of causes 
called ctml causes, an example may be seen 
of both these modifications, according as it is 
ccHiaidered in its application to the one or the 
other of two descriptions of persons persons 
out of reach of the pretended notice (whether 
put into that state by latency, expatriation, 
or ex-provmciation ;) and persons incapable 
of profiting by it, being incapacitated by in- 
digence. 

Process of outl&wry* is a mode of proceed- 
ing by which a man is put into the condition 
of an outlaw. To be in that condition, is to 
forfeit all his goods and chattels, together 
with the profits of lands, goods and chattels 
upon the performance of the first ceremony — 
profits of lands after other ceremonies, all of 
dourse yielding their fees. Add to this, per- 
petual imprisonment, if be be caught; besides 
other plagues in plenty, not worth detailing 
sBer these. 

Who are the persons whom the partnership 
has subjected to this fiite? Two descriptions 
of persons; those who have not wherewithal 
to defend themselves from it, that is, to em- 
|doy lawyers to defend them ; and those who, 
for miy cause (be they ever so poor or ever 
•o riefay) bappe.i to be so circumstanced as 
to be out of the way of receiving the notice, 
tha^ on this occasion any more than 
tne eonditim of poor and rich is ex- 

a imjon a par'. A difference there is, and 
yJlllHy be imagined in fevour of which 
% ^l^'inan, unless he he uncommonly 
kept in it only for a time; 
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a poor man continues in it for ever, and yjrltii& 
out remedy. • « 

To put a man in it, ia a power given to 
every other who is content to pay the price. 
Proceeding in a particular course, chalked 
out for this purpose, a man brings an action 
against you for anything that comes upper- 
most : no matter what it is, since it is not 
necessary that it should have the smallest 
foundation in fact • and if one carried on in 
this way is not sufficient to rum you, be brings 
as many more as he pleases. The great ma* 
jonty of the people aie unable to employ an 
attorney to defend them respectively in any 
one such suit ; much more in any number of 
such suits, increasable without stint : conse- 
quence, — outlawry, as above described. 

There are two piincipal offences, to which, 
as already intimated, this punishment is an- 
nexed. One 18 poverty ; oi rather (reference 
being had to the circumstances of the plain- 
tiff) inferiority of affluence. The other is ex- 
patriation ; being out of England : whether 
for a man’s own business or pleasure, or in the 
public service, makes no difference. While 
a soldier is bleeding for his country at the an- 
tipodes, judges in England have a shop open, 
in which they are ready to sell his liberty, 
with the faculty of destroying his property, 
to any one who will come to them and pay 
the price tor it 

Previously to a man’s lieing sentenced to 
this punishment, a notice, in some shape or 
other, must in every case be given to him. 
But it IS not necessary that in any case he 
should have received it He never does re- 
ceive it’ it never IS intended that he should 
it IS always intended that he should not : it 
IS always a sham notice. The man is in the 
East Indies the notice consists of a mess of 
jargon, muttered by an attorney’s clerk, m 
some office or public house in London,f call- 

When a man is transformed into an outlaw, 
a caput lupxnum^ a wolf’s head, as we learn 
from the highest authorities, takes place of the 
original head planted by nature upon his shoul- 
ders.® While John Wilkes was m Paris, an 
attorney’s clerk performed this metamorphosis 
upon Ills head, by pronouncing the magical 
words at a public-house called the Three Tons, 
in Brook Street, Holbom. A discovery was 
made, that one of the words belonging to the 
formulary was wanting or misplaced. The effect 
of this discovery was, to replace upon the shoul- 
ders of the blasphemer his natural head, sudh at 
It may be seen m Hogarth’s print of it 

A list of persons is periodically published un. 

i>ii I 

• This applied to outlawed felons. _ The pas- 
sage in the Afirror relating to this subject, is ex- 
eeramgly curious. If the felon refusM to cottte 
in, it was lawful for ai^ one to treat him tt n 
wolf, and kill him < and for every head of an ouU 
law so ktUtd, a reward was awarded of a demh* 
mark. Ch. IV. 1 4, It would now, however* 
be as mudinmra» to kill an outlaw, as to Mu 
any other person. 1 E^l. P. C. Ch. xHi— JBii 


Ch XIV.3 

iDg upon tbe man to appear there or there- 
almuts in a few days. 

The case in which a man cannot be out- 
lawed for nothing, without risk to the person 
at whose instance this punishment is inflicted 
on him, will help to show (if it be necessary 
to show) that it is not for want of knowing 
how to remedy it, that those who profit by 
this enormity persevere in the commission of 
it. 

On a criminal prosecution, it cannot be 
practised as above mentioned without risk. 
The necessity of a bill found by the grand 
jury is the bar to it. Not that the power 
given to that sort of court is the real obs- 
tacle: the real obstacle consists in the oath 
attached to the testimony, without which the 
bill could not be found : i. e. to the punish- 
ment attached to it in case of falsity. The 
same punishment would afford the same se- 
curity, grand jury or no grand jury. 

The observation is necessary ; otherwise a 
lawyer would have his answer ready : in civili 
you cannot have the same security against 
groundless outlawry as you have in crimtnali, 
because in criminaJi you have a grand jury, 
and m civili you have none. 

To put an end to this abuse, along with 
many others, what is wanted is, no jury, 
grand or petty, but pcusonal appearance of 
the plaintiff voram judicc, for the purpose of 
examination upon oath, in the fust instance. 


CHAPTER XIV. 

NINTH OEVICE — PRINCIPLE OF NULLIFI- 
CATION. 

The instruments and operations to which 
the principle of nullification is in use to be 
applied, may be divided into two classes, — 
non-judicial, and judicial. Ot the non-judi- 
cial class, contracts (including agreements and 
conveyances) present the most extensive as 
well as most familiar example. These belong 
not to the present purpose ; but (so close is 

der the name of the East- India Directory. A 
monthly list, called Steele’s List, shows such of 
the king’s subjects as are serving their country 
at different stations, in tbe naval branch of his 
service. In the periodical book called the Court 
Calendar, may be seen the names of others of 
his majesty’s subjects, serving in various foreign 
stations. All these, together with all the inha- 
bitants of all the colonies, form a part of the 
whole number of persons whom, without the 
shadow of a cause, without inquiring into the 
cause, and under a determination not to inquire 
into lh6 cause, the judges of all the courts are 
ready, on all appropriately fixed days, to sen- 
tence to this punishment, at the instance of any- 
body who will pay the fees. 

S«Men, as he tells us in his Table Talk, out- 
lawed the king of Spain, for not making bis 
appearance in Westminster Hall, in pursuance 
wp notice thus delivered^ 


the anally) what is here said with refeu 
rence to judicial instruments and operations^ 
would, without much exception or difference, 
be found applicable to those others. 

Applied to a judicial operation or instru- 
ment, the effect and object of the principle 
of nullification is (according to the most 
comprehensive description that can be given 
of it) in the case of an operation, to cause 
that to be considered as not having been 
done, which has been done : — in the case of 
an instrument, or a clause or portion of an 
instrument, to cause that to be considered as 
not existing which does exist.* 

Examples : — Order from the judge to the 
party to appear in person, at a certain time 
and place. He appears accordingly : f this 
appearance is null and void : for this obe- 
dience he suffers as if he had not obeyed. 
Suffers 1 Why ? Because the pleasure of the 
judge was (as he ought to have understood, 
the order being to the contrary,) that he 
should not appear in person, at that or any 
other time and place ; but should employ an 
attorney to appear instead of him, at other 
times and places. 

Defendant proved guilty of a capital crime; 
found so by the jury: acquitted afterwards 
by a judge. Why ? Because, in the descrip- 
tion of the crime, a lawyer, whom the pro- 
secutor was obliged to employ, had omitted 
to employ a particular word, which neither 
legislator nor judge had ever ordered to be 
employed, and which was not in the language. 
For the purpose of giving impunity to tbe 
criminal, the judge makes the rule, pretend- 
ing to find it ready made. 

On a more particular view, the effect of 
the nullification principle in respect of the 
ends of justice will be seen to be different, 
and indeed opposite, according as it is in 
favour of the plaintiff’s or of the defendant’s 
side of the cause that the operation in ques- 
tion has been performed, or the instrument 
in question exhibited. 

1. Ill favour of the defendant’s side; if the 
suit be a crimiHal one, the object of the suit 
(the application of punishment to the de- 
fendant, if he be guilty) is either prevented 
altogether, or retarded : so, if it be a non- 
criminal suit, the administration of satisfac- 
tion to the plaintiff : for example, the causing 
him to receive a sum of money that is his 
due. 

2. In favour of the plaintiff’s side ; if the 
suit be criminal, the effect of the milliffcation 
is to cause the defendant to receive punish- 
ment, and that punishment undue : if the 
suit be non-criminal, then, on the score of 

• In this point of view, the principle of nulli- 
fication may be consider^ as a modification or 
mplicatioD of the prindple of jetton. See the 
Chapter on that device (Chap. XVIIl.) 

t Vide 31 Reg. Gka H. T. 2 Will I V.— 
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to to the plaintiff some 

eeiryieet ena that service undue. 

$‘nm rS^Otes which lie too wide of the 
present purpose, so it is that, — in comparison 
M^tfk the instaiices in which the operation of 
it^^|a '£»Vour of the defendant’s side, espe- 
Icilldly ih criminah, — those in which it is in 
fij^our of the plaintiff’s side (in such sort as 
thltt the defendant shall, either on the score 
of (latisfaction or on that of punishment, be 
OUhiected to a burthen which is not due) 
tvould be found extremely raie. In other 
words, the effect of it is much more frequently 
to paralyze the force of the law, than to give 
0 wrong direction to it. This, therefore, is 
l^e effect which in general, and unless on 
qiecial notice to the contrary, it will be pro- 
per to consider as attached to the application 
of this principle. 

To which side soever of the cause the 
operation of the principle applies, the effect 
of it is susceptible of two other distinctions, 
which require to be observed : — 

1. It applies either to the whole number 
of steps taken, or about to be taken, in the 
cause, or to some part only of that number. 
In the former case, the nullification may be 
laid to be complete ; * in the latter case, par- 

Thus, in another and fairer and honester 
IS well as pleasanter sort of game, the royal 
^fulne of the goose, one sort of unlucky cast 
throws you back only a part of the way you 
have made ; another, the whole of it. 

2. Again : Where the nullification is com- 
plete, in some instances it has the effect of 
operating as a bar, — on the plaintiff’s side, 
to all ulterior demand, to all fresh suit on 
the same score, — on the defendant’s side, 
to all ulterior defence ; in other instances, 
not. In the former case, it may be termed 
definitive or peremptory ; in the other case, 
^latory or temporary, or rather non-peremp- 
tory. 

Another distinction : The cause of nullifi- 
cation, | — the pretended irregularity in the 
operation, or the pretended vice or defect in 
the instrument, — may be made to operate 
backwards only, or forwards only, or both 
ways. 

The principle of nullification is what Lord 
Bacon would have called a polychrest: a 
constellation of injustices. 

1. If the article of substantive law which 
it serves to frustrate be in the form of 
statute law, it not only contributes to the 
m«iertainty of the law, but contributes to 


' Bynonyms, — thorough: entire; pure and 
..operating (in the language of school 

^ limited ; operating secundum 

ii fihlfiM».,lii:^guage of school logic ; quoad hoc 


he <ff^xisprudence. 

Syni)R^|^*«-quirl:^ quibble. 


undermine the authority of the legislator, 
substituting that of the judge in place of it. 
In the individud case in question, it repeals 
the law of the legislator pro tanto ; and it 
serves as an example and an encouragement 
to judges to repeat such acts of repeal in 
other instances. 

2. Although the article of substantive law 
thus frustrated exist in no other form than 
that of a rule of jurisprudential law, — in 
other words, if it be no more than a sham 
law, made or imagined by a judge, without 
any determinate set of words to put it into, 
instead of an article of oral law, made by 
the legislator in a determinate set of words, 
— in this case, though no such advantage is 
made as in the former case in the way of 
usurpation, yet m the way of uncertainty the 
advantage is the same. The substantive 
law, which was of itself uncertain, as being 
in the foAn of jurisprudential law, is ren- 
dered still more so, by the shock thus given 
to the system of adjective law, on which its 
execution depends. 

3. It possesses, and in a pre-eminent degree, 
the virtue of an ex-postfacto law. Whatever 
general rule of law is established in the way 
of jurisprudence, that is, by judges, acting as 
such, IS in effect an ex-post-facto law. The 
mischief of an ex-post-facto law consists in 
its being unexpected, whence, the suffering 
produced by it is at once inevitable and un- 
necessary; unnecessary, since an article of 
statute law to the same effect would have pro- 
duced all the good, without any of the suffer- 
ing. * But what can be so unexpected as that 
a malefactor should be acquitted, because a 
clerk has written a wrong word? 

4. It punishes one man, for the. fault, or 
the supposed fault, of another. It punishes 
the party injured, it deprives him of redress, 
because an attorney’s clerk, or a clerk under 
the orders of the judge himself, has written 
a word, which is supposed to be wrong. Un- 
der the natural system, an error being dis- 
covered, if it were deemed worth correcting, 
it would be corrected, and the suit would go 
on as if there had been no error: but under 
the technical system, such correction would 
not serve the ends of judicature. 

The more foreign the ground is to the 
merits, the more the decision contributes to 
the giving to the law the desired appearance 
of a lottery, in which a favourable decision 
is a prize, and the tickets, the prices paid by 
plaintiffs and defendants for their respective . 
chances. 

5. In all cases of a criminal nature, it serves 
for lodging the power of pardon in hands un- 
known to the legislator. The lower and more 
numerous the hands, so much the better; so 
long as the power of sllowiog or disallowing 
the pardon is reserved in the hands of tiiie , 
judge. The persoij^ in which this power It 
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Vested, are all the persona to whose mistake, 
or supposed mistake,^ this consequence is an> 
tfexed: every attorney or ^attorney’s clerk, 
every otBcial clerk or oflRcial clerk’s clerk. If 
t|»e consequence is settled, and the clerk un- 
punishable, the clerk is, in respect of this pre- 
jrogative,more of a king than the king himself; 
for the king cannot pardon without the con- 
currence of at least two other persons,* and 
the clerk needs no concurrence, but what, by 
the supposition, he is sure of. 

A decision which is not grounded on any 
alleged cause of nullification, is said to be 
grounded on the merits <) convcrso, a deci- 
sion which is grounded on an alleged cau^e of 
nullification, J is not grounded on the merits. 

Under the technical system (but more 
especially under the English edition of it,) a 
judge says, with equal facility and indilfer- 
ence, my decision was grounded on the merit.?, 
or, my decision was not grounded the me- 
rits. In some future age, such openness Mill 
appear liardly credible. In each case, a shorter 
phrase 'might serve: — My decision Mas ac- 
cording to justice; or, my decision M'as con- 
trary to justice. 

A decision not grounded on the meiits, 
bears upon some ground foreign to the me- 
rits — upon some alleged cause of nullification, 
some quirk, some quibble. 

When the decision is in favour of the quirk, 
it is then simply and decidedly a decision 
against the merits. Yet, M’hcn it is against 
the quirk, it is only sub moJo that it can be 
said to be in favour of the merits. 

The back of the judge is turned upon the 
merits, not only when he decides in favour 
of the quibble, but at aii earlier period ; viz. 
when he takes upon him to listen to an argu- 
ment on the subject of the quibble. Then 
is it that one otFence against justice is com- 
mitted ; and, if the decision is in favour of 
the quibble, that makes a second offence 
against justice. 

Whether the decision be for or against the 
quibble, — point blank against, or to a certain 
degree in favour of, the merits, — mischief to 
the community (it will be seen) is produced, 
advantage to the man of law. When it is 
/or the quibble, a portion of mischief (it will . 
be seen) is produced, over and above what | 
is produced in the other case. 

But it M’ould be an error were it supposed. 


• The keeper of the privy seal, and the keeper 
of the great seal. [ The sovereign can now, by 
6 Oeo. IV. c. 26, grant a pardon under the sign- 
manual, with the concurrence of only one of the 
principal secretaries of sitate. Vide supra^ Vol. 

II. .p. 679.— -Erf ] 

+ Gallic^, portant sur le fond. 

.5 Gallic^, portant sur la forme. In the French 
expression there is less perspicuity, but, on that 
very account, more decency. The outrage to 
justice! though the same in spirit, is not openly 

Vol. VII. * 


that, by a decision pronounced against, tjlW 
quibble, any sacrifice is made of the ends 
judicature, of the interests of the partner- 
ship. That the service habitually rendered 
.to that interest may be at its maximum, it 
is necessary (^it will be seen) that the in- 
stances in which the decision is against the 
quibble, and, so far, for the merits, should 
be frequent. Equality is as good a propor- 
tion as any other. It is where the numbers 
of decisions for and against the quibble are 
seen to be equal, that the uncertainty is at 
its maximum ; and uncertainty is the mother 
of argument, that is, of business. 

Suppose the question M’ere, whether the 
length of your nose should operate as a 
reason for depriving you of a sum of money 
proved to be due to you : and suppose the 
decision in the affirmative. Would the in- 
justice commcnce.wilh the decision ? No, 
surely : it would commence M'ith the argu- 
ment : or, to speak strictly, with the token 
(Mhatever it were) bj which it had been 
inuiiifested that arguments pro and con on 
that qii.-tion would be heard. 

q'bo exemplification may appear ludicrous; 
but the purpose of it is a grave purpose. 
Among the quibbles, on the ground of W'hich 
decisions have been given against the merits, 
enough might he found in which the distance 
from the merits was not less, and in which 
the mischief done by the contempt put upitm 
the merits M'as even more considerable. If, 
in that case, the outrage to justice present 
itself, at first view, as more flagrant than in 
these, it is only because in that case the colour 
of the ground is new (for which purpose it 
was chosen ;) in those otliers*old. and the eye 
faimliiirized with it. 

Fancy not, that if a premium had been 
offered to him who should invent the most 
ahsui d ground of nullification, the most fla- 
grant injustice that could be committed on 
this ground, anything more absurd or more 
flagrantly unjust could have been invented 
than those quirks (sometimes successful, some- 
times unsuccessful ) which are to he found in 
such ahundaricu in the hooks.H 

11 In llVit!, a man nanietl Sheen was tried at 
tlie Old Bailey, for the murder of his illegiti- 
mate child. It was clearly proved, that he cut 
the child’s head off'-, but as the names by which 
the child was known were not accurately set 
out in any of the counts of the indictment the 
murderer was acquitted — A very remarkable 
case occurred in Scotland in 180B. John Han- 
iiay was trietl for the murder of Marion Robert- 
son, daughter of John Robertson, late wrigkl in 
Westcroft, &c. It turned out in evidence, that 
John Robertson was not a wright., but a tailor. 
On the objection being taken, the jury, at the 
request of the Crown, found the prisoner “ not 

5 mlty of the murder specified in the indictment,” 
’he object of this special verdict was, to form ft 
ground for trying tne question, whether the pri« 
soner could be brought to trial on a corrected itt' 
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the station of a judge, 
eiin «eveip be done, without a some- 
thing in the character of a ground or reason ; 

ttah it is, that, in that station, no- 
’^ng ehn be imagined more irrational than 
tfhat, in the character of a ground or reason, 
lias been made, and may continue to be made. 


to serve. 


u Fancy not, that, if it had happened to the 
WfSal reason to form the ground of a decision, 
ircported in good law-Fiench, the decision, 
with its ground, would have been defended 
with less pertinacity, or spoken of with less 
reverence, than any of those olheis which 
form so large a poition of the chaos called, 
in lawyer’s language, common law 
' As to the uses of this device , the cata- 
logue of them has alieady been in great part 
seen, in the catalogue of the mischiefs. 

Use 1. Making business, viz pio h&c vice. 
This use (as already obsei ved) is the more 

S cculiar fruit of the process of temporary nul- 
fication, in contradistinction to peremptory 
but even where it is peremptory, the aigu- 
ment in that same cause is the fruit of the 
principle ; and this whether the irrelevant 
objection jie allowed or disallowed; since, on 
that ground at any rate, had it not been for 
the principle, theie would have been no ar- 
gument. 

.Use 2. Nursing uncertainty — the perennial 
source of made business, flowing fiom the 
land of quirks and quibbles, — in all futiiie 
cases. But as to this use, see further, under 
the head of the Principle of Jargonization. 

Use 3. Establishing and supporting aibi- 
trary power. See further, Chap. XXIII 
JDoubU'Jbuntairl^prmctpIe, 

Use 4. Blinding the legislator : rendering 
the law unintelligible to him. putting it out 
of his power to see what is going fot ward, to 
form to himself any clear conception, either 
of what ought to be done, or of what is done 
Sec again the jaigonization principle 

Use 5. Awe-stnking, as well as blinding, 
the people: causing them to regard complaint 
as groundless, and hopeless, and injurious, 
and culpable: deterring them thus from com- 
plaint, howsoever intense their sufferings. — 
See again the jargonization principle. 

Use 6. Repelling the eye of the legislator 
by disgust. See once more the jargonization 
principle. 

t Use 7. Securing a fund of popularity, 

; ' This use is confined to the criminal branch 
^>the law : the effect produced by the prin- 



tent i it Was found that he could not See 
ie*s Criminal Law, 197 - — A case is re- 
by L0ach (545), in which a married 
conviction for stealing from a 
because it was stated in the in- 
by tbe husband, whereas, 
commenced by him, was 
wUvi—'JSA 


ciple, when thus applied, being the acquittal 
of male&ctors. " ’ 

Such has been the success of hypocrisy 
in this line, that the deluded people have 
learnt to regard with sentiments of love and 
reverence and gratitude, instead of indigna- 
tion, the treachery of those ministers of jus- 
tice, who, by the help of this capital en^ne 
of iniquity, have persevered in the habit of 
giving aid and impunity to all sorts of male- 
factors. 

If an advantage, so much greater than at 
the outset could naturally have been expected, 
contributed little or nothing to the creation 
of the technical system, it contributes at any 
rate m no small degree to the preservation 
of it. 

Under this delusion, — the more ill-ground- 
ed, and (whether ill or well-grounded) the 
more excessive the lots of punishment are, 
which stand attached to acts piohibited under 
the name of dimes, — the more eager are the 
people to see this suiieptitious andanti-con- 
stitutiorial poiver of pardon, thus employed, 
in eating out the very heart of the substan- 
tive branch of the law. 

lienee, a soit of auxiliary device and re- 
source of the technical system consists in add- 
ing in all practicable ways to the atrocity of 
the penal system pouring out punishment, 
as from a cornucopice oi a Pandora’s box, 
without regard to proportion or demand. This 
may he done in either of tw'o ways • either 
by applying to the legislator and getting fresh 
statutes, or without any such trouble, by ju- 
risprudential consti uction, screwing up mis- 
demeanours into felonies till at last there 
conies to be but one sort of offence, and that 
a capital one It is thus that, under the aus- 
pices of hypociisy, ambition and cruelty play 
into one anothei ’s hands 13y double iniquity, 
a man rerideis himself double seivice. By 
breaking the law, he receives the blessings 
of the people for his humanity, when, by 
making it, he has received their veneration 
for his love of justice. 

Advice to judges. When a case of com- 
passion presents itself (and the moie atro- 
cious the penal system, the more frequently 
will cases of that stamp present themselves,) 
instead of recommending to mercy, get the 
defendant off by a quiik. The defendant, 
for example, has stolen thirty-nine guineas : 
recommend it to the jury to value them at as 
many shillings. Observe, now, how many 
points you will compass by this one stroke. 
You reap the seven advantages already men- 
tioned ; and, besides all that, you cherish in 
the bosom of the people the habit of regardr 
ing with affection and respect the vice which 
is one of the main engines of your systfjtni 
and cherish at the same time the habil^ of 
blind obseijjuiousness in the bosom of 
rivals, the juries. 
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'lf,--^you being on tbe ministerial side, as 
it is most natural for you to be, — the author 
df a real or supposed crime, particularly ob- 
nosdoos to administration, comes under pro- 
secution. and an attempt is made to save him 
by a quirk ; you have a choice to make. On 
the one hand, you see the service you may do 
CO your party by a due execution of the laws ; 
on the other hand, tbe service you may render 
to your partnership hy the violation of them. 
Your choice will depend upon existing cir- 
cumstances : but it is a pleasant sort of a di- 
lemma, not to be able to stir a step without 
reaping an advantage. 

The popularity gained hy this principle in 
criminal cases, will serve you for the support 
and defence of it in that other class of cases 
(non-criminal cases) in which the favour of 
the public does not extend to it. In these fat 
cases, the advantage reaped from^the prin- 
ciple is much mure substantial than in those 
other meagre ones. In criminal cases, at least 
in nineteen instances out of twenty, the de- 
fendant is mere skin and bone ; the plaintiff, 
called prosecutor, little better. The effect 
of the flaw too is commonly peremptory, or 
it would not be worth noticing, or worth 
making. In non-criminal, calh'd civil cases, 
costs come frequently out of the estate ; and 
(be that as it may) the parties may be of any 
degree of opulence. Here, then, you make 
the effect of the flaw but teinpoiary ; and 
the quantity of business which the cau-^e af- 
fords is thereby doubled. 

The grosser and more abundant the pre- 
tences for nullification, the more easily may 
business be made, without the expense of 
treachery on the part of the professional as- 
sistants of the party who suffers 1^ the flaw: 
and in this case, compared with the other, 
the encouragement to such treachery is much 
more inviting and more puic. Many a man 
who would not charge his conscience with 
tbe destruction of the innocent, or even, in 
a matter purely civil, with the final sacrifice 
of a client’s righteous cause, will be restrained 
by no such scruple from the lending a hand 
to the naanufacture of a little extra business, 
by a slip too natural to attract notice. 

In England, as elsewhere, the body of the 
laws may be divided into two parts : the be- 
neficial, and the pernicious. Nowhere will 
the existence of the distinction be disputed ; 
no, not even among lawyers : since what little 
there is in it that tends to the reduction of 
delay, vexation, and expense, may, even in 
tbe estiniatd of an official panegyrist, make 
sure of a station on the left-hand side. No 
man that will not admit the reality of the 
division : no two men who would draw the 
line>eicactly in tbe same place. • 

' In England, however, tbe distinction is 
Qiore marked than perhaps in any other 
countiT: the cause ma> bo found in the 


mixed nature of tbe constitution, and th« 
stages through which it has passed in its aa» 
cent to its present elevation. Be the consti- 
tutional law of the country what it may, the 
tenor and fabric of the law must ever be fa- 
vourable to the interests and wishes of the 
individuals who, for the time being, are in 
possession of power : favourable to them, 
proportionally adverse and unfavourable to 
all whose interests run not in the same chan- 
nel with theirs. Hence, taking the whole 
fabric together, there will exist continually, 
on the two opposite sides, so many perpetual 
and perpetually opposite contentions and en- 
deavours, — on the side of those in power, to 
strengthen the system, — on the side of those 
out of power, to weaken it. The system ima- 
gined by the Manichseans for the government 
of the |)hysical and moral world, is thus ex- 
emplified, in fact, in the ordering of the con- 
cerns of the political world. 

Excellent as the constitution is in its inate- 
riuE and capabilities ; supported as no doubt 
it has every now and then been by truly he- 
roic exertions of public virtue, — neither wis- 
dom, nor virtue, nor the union of both, will 
go any coiisideiuble length in accounting for 
the d(‘tails of it. The features in it on which 
we pride ourselves with so much reason, and 
on which we may felicitate ourselves with 
so much more reason, are to be considered 
rather as diagonals resulting from the con- 
flicting forces of personal interest, than as 
perpendiculars erected by virtue on the basis 
of wisdom. 

The struggles between parties have fre- 
quently been struggles for existence. When 
existence is at stake, all 9ther objects are 
eclipsed by it: everything bends to tbe pre- 
sent emergency. 

When the adjective branch of the system 
is weakened in any part, the weakness ex- 
tends to the substantive branch in toto: when 
the foundation of a house decays, the danger 
extends to everything that is above. But, 
when immediate destruction is in prospect, 
no price can be too great that bolds out a 
hope of present safety. When law is against 
men, men will be against law. If, by a flaw 
introduced into tbe texture of the system of 
procedure, a precious life which otherwise 
might have fallen may be saved, any future 
mischief that may by contingency creep in at 
the flaw makes no impression on the mind. 
The beam I introduce to support a falling 
bouse, may be pregnant >vith the dry rot; but 
if the house would fall without an immediate 
prop, and there is no other within reach, the 
beam goes up of course, all thought of tbe dry 
rot is put aside. 

The sacrifice of future contingent good to 
greater present good, is reconcileable to the 
dictates of the purest wisdom. What the dry 
rot is to a house, the principle of nullificii* 
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^!D4—th0 principle according to which deci- 
fiioim 'lirci pronounced on grounds foreign to 
Hie to the system of adjective 

tpVr, Aiid system of substantive law which 

rosta ujpon it* 

'.'Jit is applicable to the purpose of saving 
Ihma the power of the law any sort of pei son, 
be he who he may, so he be for the moment 
exposed to its penalties . the cotiupt plaie- 
’man who abuses the powers of government, 
Or the patriot who opposes lus lesistance to 
the abuse. 

When, in a penal case, on a ground foreign 
to the merits, the decision is against the 
merits, it destroys pro tanto, in the individual 
casein question, the powei of the substantive 
law. It destroys the power of a bad — it de- 
stroys the power of a good, law Considering 
it in the light of a perpetually applicable and 
all-extensive principle, is it not, however, 
capable of meriting, upon the whole, the ap- 
-- pellation of a beneficial one ? In idea, yes but 
upon what supposition? Upon this; that, in 
the substance of the penal system taken to- 
gether, theie IS more evil than good in other 
words, that it would be more for the advan- 
tage of the country to have no penal laws at 
all, than such as are actually in force Upon 
any other’ Upon this other that, tlie good 
and the evil being in equal propoitions, the 
application of the nullifying principle is more 
likely to fall upon the evil than the good 
On either of the above suppositions, but on 
no other, is the nullifying punciple, this fa- 
vourite and ever busy pnndple, anything 
better than an execrable nuisance Ilut for 
either of these suppositions is theie any the 
smallest ground^ 

The true remedy is, what’ So obvious, the 
pen is almost ashamed to write it To nd 
the substantive system of the peccant mattei , 
not to introduce into the adjective system a 
principle of debility, by which the efficacy of 
the good and bad is reduced together, and 
alike. 

When Wilkes, the victim of the court, and 
the idol of the populace, was pi osecuted foi 
the two writings, one of which bad been the 
cause of the resentment and the other fur- 
nished the means of gratifying it, — in the in- 
stance of this delinquent, as of every othei, 
the licensed accessaries after the fact, con- 
‘ suiting the oracle of chicane, betook them- 
selves to the prim^le of nullification for the 
, means of safety. Their researches presented 
.td them, in one of the legal instruments, one 
rof those imaginary flaws, on which iniquity 
lUjOifer the mask of humanity has bestowed the 
powtf of rescuing delinquency from the pres- 
sure of the law. But the demon to whom, 
eyboifl mischief, all certainty is odious, had 
pro^lgiA am instrument by which, if applied 
imtiam,' ci^' that kind may be closed: 
odtainebjAMl/fbe flaw would have been a fatal 


one: hut, to flaws of this description, power 
had been in the habit of applying a remedy. 
Addressed in proper form, the judge (Lord 
Mansfield) substituted the valid slang to 
the invalid slang.* Immediately Westminister 
Hall was in an uproar what could not be 
done by reason, was to be done by noise and 
calumny. The forgerer who inserts a word 
in a deed, alters it : the judge who amends a 
record, alters it . the cry was. He has altered 
the iecord> and what you were to understand 
was, that he had committed an act of forgery 
on it. 

To the enabling the partnership to tuin to 
the best account the principle of nullification, 
the foim of juiisprudentiai law was indispen- 
sably necessai y. Without the aid of that de- 
ceptitious form, something might indeed have 
been done by so convenient a pi inciple, but no- 
thing in compailson with what has been done. 

As in the substantive bianch, so m this 
adjective branch, the law, if it had not been 
in the foim of jiiiispi lulontial, would have 
been in the form of statute law. In that case, 
whatsoevei it had leqmred to be done, in the 
couise of the cause, by eitliei party (suppose 
the plaintiff) — whatevei operation it had re- 
qiiiied to be pciloraied — of whatever tenop,^ 
purpoit, or effect, it had required an instru*^’ 
ment, on this or that occasion, to be deliver- 
ed, — it would have given a desciiption of that 
operation, of that instrument , and, if on pain 
of nullity, intending that such should be the 
consequence of failure, it would have given 
warning to that effect 

Of the legislator (except*in so far as it 
might happen to him to be corrupted or de- 
ceived by the man of l*iw,) the object would 

of course be to rendei such failuies as lare as 

• 

* The Author has herf* misconceived what was 
really done by Lord JMansheld. The form of pro- 
ceeding against M^ilkes was by information, for 
publishing two libels. Just before the trial (which 
took place on the 21st February 1764,) the re- 
cords being made up and sealed, the counsel 
for the crown thought it expedient to amend 
them, by striking out the word “ purport,” and 
substituting the word “ tenor.” As it was m 
vacation time, application was made to Lord 
Mansfield, at nis house, and he at once granted 
a summons to show cause why the amendment 
should not be made. The defendant’s attorney 
attended his lordship, and though he had no ob- 
jection to urge against the amendment, he could 
not consent to it. The amendment was 
accordingly, and no notice taken of it by any of 
the counsel at the trial. Not until the 20th April 
1768, when Wilkes voluntarily appeared in 
court, was any objection made to this amendment, 
which was then characterized as being unconstu 
tutional and illegal. The point was subsequently 
argued, when it appeared, from numerous precef 
dents, to be a usual course of proceeding. No 
doubt of the legality of Lord Mansflem*! aet 
seems ever to have been entertained in West- 
minster Halt, but a great clamour was raise^ 
against him out of d^ors* 4 Burr. 



t'H. XIVJ TECHNICAL* SYSTEM-- NULLIFICATION. 


possible t to that end, he would as surely have 
pursued the course just mentioned : whatever 
on each occasion his pleasure were, he would 
have decljired it. If it be your wish that your 
servant should go on an errand to a particular 
place, you tell him so, niejitioning the place: 
you do not (unless you are perfectly assured 
of his knowing already) leave it to him to 
guess that you want him to go on an errand, 
and to what place. 

Of the partnership (for the sake of the 
profit drawn in by means of tlie principle of 
nullification, by the reiteration of operations 
and instruments, together with the othei less 
proiuinent advantages) the object was, of 
course, to make such failures as frequent as 
possible. 

Their first and constant care accordingly 
was, that no such direclions should ev'er be 
given. The foundation, a foundatk)n not the 
less sure for being negative, having thus been 
laid for these failures, — causes of failure, 
and conseipient grounds of nullification, were 
built in inlinite numbers u[)on the foundation 
so laid. Day by day the party in the right was 
punished — punished with the loss of his due, 
because his lawyer had omitted to fulfil di- 
rections, yvhich, le*t they should he complied 
with, had been omitted to he declared to him, 
or so much as to he framed. The directions 
which should save the suitor from being de- 
prived of his due hy his oyvn layvyer, where 
are they to he found? Upon the blade of the 
syvord that Balaam wished for. 

This yvas not yet enough. While A was 
punished for the disobedience of 13 to the un- 
uttered and unutterable directions, care yvas 
ttaken to place them out of the danger of being 
guessed at. Absurdity and inconsi-teney, 
figures yvhich cost as little to the English layv- 
yer as prose did to Monsieur Jourdan, secured 
this point yvithout difficulty. 

In puiiinhiiig one man for another’s not 
having done so and so, it y\'as not possible to 
avoid altogether the giving of some sort of 
description (hoyv inadequate soever) of that, 
for the not doing of yvhich, the punishment 
was inflicted. A description of this sort, 
though, on the occasion of the cause in hand, 
and in the character of a direction, too lute 
to be of use, might yet, if committed to me- 
mory or writing, supply in some sort, as fur 
as it went, the place of a direction, in some 
future contingent cause. Though not itself 
a law, a general layv, it might, to him who 
should be diligent and fortunate enough to 
catch it and preserve it, answer in some sort 
the purpose of a layv. A professional layvyer 
having nothing to do in the cause, would (for 
his own instruction, or on a commercial spe- 
culation, in the view of the profit to be made 
by selling the information to others) commit 
every now and then to {^per, and eventually 
publish, in a suitable mass, a body of instruc- 


tion of this sort thus collected. It is thus 
that the sort of discourse has gradually been ' 
accumulated, which, by an abuse of- words 
peculiar to the English language, has, under 
the common denomination of laWy been con- 
founded with the genuine expression of the 
yvill of a legitimate legislator. Of this nature 
at least is the largest and least bad part of 
the materials that enter into the composition 
of it. A collection of imaginary layvs, which, 
had they been real, would have been ex-post- 
facto layyw. 

Had th esc spurious layvs been of a rational 
complexion, conformable to, and such as 
yvould naturally have deen dictated by, a re- 
gard to the ends of justice — had they been 
such as, if framed and communicated in such 
manner as to alford a possibility of complying 
yvith them, yvould have been conducive to 
those ends — had they at the same time been 
regularly coininitted to yvritiiig, and made 
[niblic, — lil tie by little, in the course of a few 
centuries, the mass of sham and spurious law 
so forined might (to the effect of preventing 
such failures) have (though in a very imper- 
fect and incongruous manner) supplied, to the 
extent ot it, at each point of time, the place 
of genuine layv. Little by little, the pitfalls 
so carefully left in the field of law would have 
been filled up, as in the siege of a fortified 
toyvii the ditch has sometimes been filled up, 
hy the bodies of the slaughtered. The ideal 
layvs, the (juasi huvs, thus formed, being each 
of them coiiforniahle to the ends of justice, 
yvould have been consistent yvith one another: 
the place of promulgation might in some sort 
have been siip[)lied hy aimlogy : from two 
sucli already made layvs put together, a suitor 
might have learned upon occasion to foresee 
a tuture one: in like manner, though unhap- 
pily not yvith equal certainty, as from two 
angles of any triangle the mathematician 
knows how to deduce the third. 

This possibility yvas to be avoided: and the 
avoidance of it yvas not difficult. The more 
absurd a decision is, the more impossible it 
would have been to divine it : and the more 
irreconcilably repugnant to each other two 
decisions are, the more impossible it is to 
deduce from them a third. Accordingly, the 
wit of man never has devised, nor, under the 
stimulus of the highest premium, would be 
capable of deyisiug, absurdities and inconsis- 
tencies grosser than are to be fouad in what 
are called the books, in such disastrous abun- 
dance. 

Hoyv could a cover for injustice be ever 
wanting, when it had been made knoyvn by 
every day's practice that a syllable wrong 
written, or pretended to be wrong written, 
by a lawyer’s clerk, was enough to make the 
client lose bis due I 

Would you see a short proof of two prCh 
positions at once : that the nullification prin- 
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ingtrument of iniquity; and 
1 ^ 1 ^ liy.toQse vrbo are in the constant use of 
it if l^hown>^to be so ? Behold it in this 
OiluB icirti^JlIftance. In a variety of instances, 
p'fAkW Wng suspected — a flaw that, if not 
|bi^l4ed in time, might (it is supposed) sub- 
the instrument to nullification, — appli- 
i^tson is made, and permission granted for 
rae amendment of it. The permission, when 
jtlnta granted, is it made use of? Not it in- 
deed. Why should it ? The defect being an 
imaginary one, amendment is of no use The 
fliaMr being a sham, the amendment may be 
SO too: as, on another stage, a sham sore leg 
if cured by a sham remedy Defect, amend- 
lOent, argument, dehbeiation — everything is 
a sham, but the iniquity and the pillage 

Uncured, the flaw would have made busi- 
ness: cured, it makes business likewise. Cure 
or no cure, what matters it, so it produce 
equal business ? 

CHAPTER XV 

TENTH DEVICE MENDACITY-LICENCE. 

§ 1. Mendacxty-licence, what. 

The licence given to mendacity being one of 
the most efficient ai tides in the list of juiis- 
prudential devices, it is particulaily necessaiy 
to be clear and distinct in the explanation ot 

it. 

Under the fee-gathering system, falsehood, 
wilful falsehood, was, by the judge, ana tne 
rest of the partnership, found at a very eaily 
period to be on many occasions a necessary, 
and on all occasions a useful, instrument, in 
their hands, to aid them in then pursuit of 
the ends of judicature It accordingly be- 
came a capital and constant object with them 
to neglect no means or obpoi tunity of apply- 
ing it to this its use. 

In whatsoever instances falsehood, being 
known and wilful, appears to have been ha- 
bitually uttered either by the judge himself, 
or by others with his allowance or under his 
compulsion, to the advancement of the ends 
of judicature, as opposed to the ends of jus- 
tice, — what is so uttered and done, may be 
said to he done under the mendacity-licence 

The mendacity-licence has been in some 
instances acted under — in some instances 
BiM»umed ; acted under, where the falsehood 
qttercd has been uttered by one of the pat- 
ties t that is (under the exclusion put upon 
t^arties) by his professional assistants, 
tkddhg as such : assumed, where the person 
l^y WuOm it iyas been uttered has been the 
}udgW Ibiiuself, or any of his official instru* 
petite JEUfid siibordinates. 

' >^#^casf wJhere it has been assumed, is 
Ijbe case,«^ fiction — legal fiction : it will be 
jbo lender that bead. 

|a the case where the licence has been 


acted under, it has been acted under eithe 
by choice, or by compulsion — compulsion im 
posed by the judge. In the former case, th 
licence is a simple licence, created by per- 
mission: in the other case, to the simple 
permission has been superadded a command: 
a virtual one at least, punishment applied to 
produce the effect of a command. 

In the present chapter, our concern is with 
the falsehoods which are simply permitted. 

When, in regard to a practice of any kind, 
which on most occasions or to most persons 
stands prohibited, the intention is, that on 
certain particulai occa^-ions or by some par- 
ticular persons it shall be practised if they 
please, — tliere is no other mode than the 
taking off, in those pai ticular instances, the 
punishment, by which, in the other instances, 
the prohibition is created, or enforced: un- 
less, over and above such forbearance or ex- 
ception, a dcclaiation weie issued, expressly 
permitting and authoi izing the practice in the 
cases to which the permission was meant to 
extend itself, an act which, in the case here 
in question, would be as indecorous, not to 
say perilous, as it w'ould be needless. 

For securing tiuth, veracity, correctness, 
and completeness, in testimony (when to pro- 
duce these effects has really been the wish 
and endeavour of men in the character of le- 
gislators or judges,) the expedient employed 
has been punishment in some shape Sr other, ‘ 
attaching upon each violation of that impor- 
tant duty 

P.misluneiit, in whatsoever way, attached 
to the bleach of this duty, being a known, 
and obvious, and obviously and confessedly^ 
necessaiy, means of pioviding for the ob- 
servance of it, wheie the intention has been 
that it should be observed, — wheresoever 
this necessary means lias been foi borne to be 
employed, a presumption not far short of cer- 
tainty has been afforded that the forbearance 
has been intentional, having for its object to 
promote the utterance of the falsehood, by 
operating as a licence. When it appears that, 
for a course ot ages, peisonal advantage has 
been continually reaped from this forbearance 
bv those by whom it has been practised, this 
presumption is converted into a cei tainty, or 
what IS little short of it 

By mendacity on the part of an extraneous 
witness, nothing was to be gained by the man 
of law. On the other hand, by the detection 
and supposed prevention of mendacity in that 
quarter, something was to be gained, viz. the 
reputation of discernment, and of a laudable 
zeal for justice. Accordingly, by virtue of a 
general rule, extraneous witnesses were to 
be subjected to examination — made to give 
answers to interrogatories and, by way ol 
a secuiity for the truth of such answers, Uie 
sanction of an oath was called in, and puxd^- 
ment annexed to toe breach of if. By ibe 
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^itervention of an oath promising veracity, 
mendacity committed in breach ot that pro- 
mise was thus converted into perjury — tes- 
timonial perjury; and, to the offence thus 
denominated, a lot of punishment, such as 
was deemed competent, was annexed. 

. The case of the parties was in this respect 
widely different. By mendacity in this quar- 
ter, a great deal w^as to be gained. Care 
accordingly was taken that the check applied 
to such practice in the other case should not 
extend to this. By receiving mendacious 
statements as grounds for inquiry, inquiries 
in abundance would thus be instituted — in- 
quiries which, had the mendacious statements 
been prevented, or the falsehood of them de- 
tected at the outset, would not have had 
existence. Groundless demands on one hand, 
groundless defences on the another, were thus 
invited and admitted without stinj:.* 

In the present case, however, for rendering 
the licence complete and effectual, the mere 
suspension or abolition of fictitious punish- 
ment, applied professedly for that purpose, 
and under the name of punishment, wouhl 
not have been sufficient. Had the natural 
system of procedure, and in particular that 
feature of it which consists in the meeting of 
the parties at the outset in the presence of 
the judge, been adheied to, the natural pu- 
nishment attaching, in the shape of present 
shame,upon convicted or suspected meiidaoity, 
would in no inconsiderable de;;;ree have ope- 
rated with the effect, ami supplied the place, 
of all factitious puni&liineut. The clearing the 
fee-gathering or technical system of so power- 
ful an obstacle to its success as that initial 
tneeting, was therefore a necessary prelimnmiy 
to the establishment of the niendaeity-liceuee, 
over and above its other uses. 

From the earliest ages of political society, 
wilful falsehood, on the part of an individual 
speaking in the character of a witness for the 
information of a judge, had met with powerful 
checks. The utterance of the testimony being 
accompanied with the ceremony of an oath, 
the falsehood took the iianie of perjury, and 
was punished by the gods: having this mark 
set upon it, it came to be regarded with 
horror at least, if not always pursued by pu- 
nishment, among men. If a statement thus 
stained, and sooner or later seen to be stained, 
by falsehood, being exhibited by the pl.iintiff, 
were seen to be in danger of experiencing this 
treatment, — a plaintiff who to his own know- 
ledge had no merits, and whose prospects of 
success depended on the weariness, or poverty, 

• Plaidoyers de Innguet, vii. 347. Meiuoire 
pour de Gouv. ‘‘ 11 taut se rappeler avec quel 
m^prls, . . . ies tribunaux rejetoient ces articu- 
Ifttions’vagues, d6nutfes de probsbilite, de cir- 
ebnsbmces, et qu’on ne hasarde si librement que 
pstee que les loix n’y attachent d'sutre peme 
quele difaut de succes. 


or absence of the defendant, the mendacity of 
hired or dependent witnesses, or the imbeci- 
lity or improbity *of the judj^, might shrink 
from the attempt; and so, vice oersd, in the 
case of a dishonest defendant. To encourage 
enterprise on the one side, pei severance on 
either, what was to be done? A sham dis- 
tinction was to be made. To exhibit 
testimony, the ceremony of an oath having 
been employed to insure the verity of it, 
would indeed be perjury. But what a plain- 
tiff says, what a defendant says, is not testi- 
mony, but alleyalion. Not being testimony, 
the sanction ot an oath vvill not with propriety 
attach upon it: tbe^anction of an oath not 
attaching upon it, be it ever so false, it is not 
perjury.. But, not being perjury, it is not any- 
thing that has a name. No longer the crime 

of a man — of an impious and wicked man, 

it is little more than the failing, the venial 
failing, of a child. Refusing to everything that 
comes either from the plctintitf or from the 
defendant the name of testimony, and by that 
means, in case of falsity, the name and tre- 
nu'iidous consequences of perjury — withdraw- 
ing it, in a word, by that means, altogether 
out of the reach of punishment, we grant a li- 
cence, we annex rewards to mendacity, to what 
otherwise would be perjury, in so far as it can 
contribute to the continuance or the number 
of those contentions by which it thrives. 

Divested of that security for veracity, were 
the discourse of a plaintiff or a defendant re- 
cognised as divested of all title to credit, and 
(as such) unfit to be acted upon in any way, 
and by anybody, the invention would not 
answer its purpose. But here comes in an- 
other distinction to our aM. Credit is not 
due to allegation for the purpose of giving 
termination to the cause: credit, the full- 
est and most unreserved and unquestionable 
credit, is due to it, and shall be given to it 
by us, for the purpose of giving continuance 
and coniniencemcnt to a cause. Were we to 
sec, and to be known to see, that what the 
plaintiff, at the very outset of his demand, 
says in support of it, is void of truth, there 
could be no jiretence for calling upon the de- 
fendant to make answer to it. At so prema- 
ture a perioil, therefore, let it be our care'to 
know nothing about the matter ; to rest in 
convenient and impartial equipoise; to take 
it for true and not true : for not true, to"llie 
purpose of giving, in favour of the plaintiff, 
a termination to the cause ; for true, to the 
purpose of calling upon the defendant for an 
answer to it: which in the same manner shall 
be both true and not true; and so, by* the 
blessing of Providence, giving continuance to 
the cause. 

Comparing allegation with testimony, it is 
curious enough to observe the difference be- 
tween appearance and reality — between what 
is said to take place, and what actually dolM 
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l4ik« place, ' According to the language, and 
perhaps the inception of |be man of law, 
d<me by the law without pi oof; 
there alle|[aUon without, proof goes for no- 
th^ifig^ In reality, allegation without proof 
hi# ipihre effect, is much surer of its effect, 
thdn i^roof itself — than proof of the nature 
hf^eefimony, than proof by deposition, for 
eitl^ple. Of what 19 ranked under the names 
OT proof, deposition, testimony, the effect 
depends altogether upon its being believed 
disbelieved, it has not any. upon the conduct 
ipf the judge, or the fate of the adversary Of 
tyhht is delivered in charactei of allegation, 
mere allegation, the effect is exactly the same 
whether it be believed or no 

Where the suitor and his professional as- 
eistants behold in the employment of such li- 
cence a means (especially if the only means) 
of pursuing their respective ends, — it, in their 
respective bosoms, the foice of the impio- 
bit.y«restraining interests be not sutboient to 
restrain them from the pursuit of the ends in 
question by such means, their availing them- 
selves of the licence is a result that follows 
of course. 

Where (on whatever pi ospect of advantage) 
a man proposes to himself to prefer against 
another a demand, of the groundlessness of 
which in point of fact he himself is conscious, 
if, at the same time, according to the formu- 
laries in use on that occasion, it is necessary 
that on that occasion he should uttei any 
as^t tions (general or special) which, the de- 
nied being groundless, fail in some respect 
or other of quadrating with the truth , in such 
case, falsehood in ||ome shape or other is ne- 
cessary, both to him and to his lawyer, in the 
pursuit of their respective ends for, without 
the falsehood, the suit, by the supposition, 
could not be carried" on the client would 
therefore stand debaned from the advantage, 
whatever it be, which he looks for fiom the 
suit; and the man of law, Irorn the piofit at- 
tached to the sale of his assistance 

On this occasion it is not necessary to be 
particular in the delineation of the various 
shapes in which advantage from demands 
known to be altogether groundless may pre- 
sent itself, and be reaped. If the object de- 
manded possess of itself a value, possession 
of tijllit olyect will constitute the advantage, 
if we object demanded be even altogether 
destitute of value, still, under the technical 
eyatom, it follows not by any means that the 
•eiilt. should not be provided with any sub- 
and intelligible advantage Is the 
in a state of comparative indigence ? 
ruined. Is he opulent? be he as 
Croesus, he may at any rate be 

So,' i? tK#' professed object be the real ob- 
of the value of it consider- 

Ulilv io ahy,ihmbttnt, means are not wanting 


by which, without the shadow of a title, it 
may be possessed. If the defendant be at 
once rich and resolute, it may happen that 
nothing less than perjury may present an ade- 
quate prospect beforehand' but, if his^con- 
dition be that of relative indigence (that is, 
if it surpass not the condition of nine-tenths 
of the people,) perjury may be a mere waste 
ot w'lckedness and danger the mere expenses 
of defence, natural and factitious together, 
(especially with the help of a timid fiame of 
mind,) may be sufficient to ensure success.* 

§ 2 Merida city -licence y in what cases granted. 

In certain cases, in regard to certain instru- 
ments and (liscouises, it suited the interests 
of the partnership that the liberty granted 
by the mendacily-liceiice should have place, 
that mendacity should go unpunished ; in cer- 
tain other cases, not When it suited their 
inteiests that it should be more frequent, they 
encouraged it , when it suited their interests 
that it should be less frequent, they discou- 
laged It 

The effect of the licence may be considered 
as produced in eithei of two ways , — 1. The 
allowance general — the prohibition and pu-'j 
inshnient paiticular, and operating m the way[^ 
of exception to the general lule , or 2. The' 
prohibition and punisliment general, and the 
allowance paiticular, opeiating in the way of 
exception to that general rule It may be con- 
sidcMcd as constituting the exception, or it 
may he coiisideied as constituting the rule 

Mendacity, to all who have not a special 
mteiest in the promoting of that vice, is a 
thing so odious, — and, to every eye but a 
lawyer’s, so intimately connected with in- 


• Of this licence to mendacity, and, through 
mendacity, to oppression — to the most flagi- 
tious of all oppressions, that which is inflicted 
by the hand of law, — it is almost superfluous 
to say that it is no secret to those by wnom and 
to whose profit it is suffered to continue. It has 
neither been always unfelt, nor always unop- 
posed, by the legislature. 

In the particular case of debt, an act was 
passed some time in the last century, requiring 
the plaintiff, as a condition previous to nis be- 
ing allowed to employ provisional arrestation as 
a means of securing the justiciability of the de- 
fendant, to aver upon oath his persuasion of the 
justice of his demand. 

Wretchedly imperfect as was the check thus 
opposed to licensed oppression, it was felt by 
those by whom the profit of the oppression was 
shared, as a most cruel iiijury. At a distance of 
many years, the recollection of it (I shall not 
easily forget it, ) drew once in my presence, fVom 
the breast of a veteran practitioner, a sigh, tlie 
sincerity of which could not admit of dispute. 
Ay, those were times indeed ! The first mer- 
chant in London might then have keen carried 
off from the ’Change, and consigned to aprisojB 
or a spunging-house, by any man, i^o had nei- 
ther tne smallest claini upon him, nor ever so 
much as conceived himself to Have one. 
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Justice, so hostile fo justice, — that, in re- 
gard to every sort of discourse bearing rela- 
tion to justice, the obvious course seems to 
be, to regard the prohibition of mendacity as 
constituting the general rule, the allowance 
as an exception — a rare, unheeded, unin- 
tended, and even unwelcome and lamented, 
exception. Yet, in comparison with the eases 
in which prohibition and punishment bear 
upon it, so great is the extent of the eases in 
which neither punishment nor prohibition, 
nor anything but eneouragement (sometinu'? 
by simple permission added to the natural 
advantage, sometimes even by positiv’^e com- 
pulsion) beais upon it; — in a word, the ex- 
ception (if it be one) is so extensive ; that a 
man inay well be at a loss on whi(di side to 
place the rule. 

On this occasion, as on every other, the 
problem was (as we have seen) iiow to pro- 
duce most profit, with least infiingement 
upon ease. 

Exaction of heavy fees (hea\y, with rela- 
tion to the general pecuniary ability in those 
early times, when money as well as money’.s 
worth was so scarce,) had the double effect 
of increasing profit and dimiiiishing labour at 
the same time : increasing profit, in propor- 
tion to the number of those who, being abh* 
to pay the price, take upon themselves the 
exfien-ive charai'ter of suitors ; diminisbing 
labour, in proportion to the multitude of the 
vulgar held, the hulk of the people, who, 
unable to pay the price, gave up theii ebance 
for justice. 

The quantum of pr(>fit, which on each occa- 
sion it might be worth while to acce[)t fioin 
each suitor in the shape of fees, being thus 
settled — the price of the commodity being 
thus fixed, — the greater the mirnbor of those 
who put in for their chance for it, the better. 

The first idea seein.s to have been, that, 
the more universal the allowance to menda- 
city was, the better. The first arraugement 
accordingly appears to ha\o been that of an 
universal mendaeity-lieenee to all mankind : 
no distinction as }et in that respect between 
parties and extraneous witnesses. The proof 
is, that afterwai ds, — when, in the ease of an 
extraneous witness, mendacity came to be 
punished, — punished it then was, as still it 
continues to he, no otherwise than through 
the medium of the ceremony of an oath : no 
oath, no perjury — no perjury, no punishment 
for mendacity ; — and, in the time of Edward 
L* at any rate, and probably for centuries 
later, no such ceremony as that now in use 
under the name of an oath was employed — 
employed in the common-law courts, on any 
such occasion as that of receiving the vivl 
voce testimony of an extraneous witness. At 
the same time, no want of mention of per- 

• Mirror, C!?. iv. § 19. — Ed. 
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jury ; but the perjury then in question was 
the perjury of the juror, of the judge, of this 
or that other official person — of anybody but 
the witness. 

This in the common-law courts. Mean* 
time, the ecclesiastical courts were in vigour; 
and they, taking their law from papal Rome, 
(in which the profit, of which writing is so 
fruitful, had always been made the most of,) 
went on administering testimonial oaths, and 
punishing the breach of them under the name 
of jterjurif. 

From this practice, compared with the com- 
mon-law practice, the idea of a sort of com- 
position or middle course seems to have been 
deduced : a happy temperament, increasing 
the number of bond fide demands and de- 
fences, without diminishing the number of 
maid fide ones. 

If we administer an oath to the parties, 
and thus, in case of mciularity on their part, 
puni-h them as for perjury, the truth will 
come out at the fiist meeting, and there will 
lie an end of the cause : no lying excuses, no 
perpetual renovation of dela}s and fees by 
alternate absentations.f Let us, therefore, 
confine the oath, with its eventual punish- 
ment and present discouragement of menda- 
city, to extraneous witnesses. These need 
not, shall not, come ii()on the stage, till the 
fifth act: leaving the four first acts for the 
torment and pillage of the parlies, whose 
averments, being open to the objeclion of 
interest, and b.ing not upon oath, shall no 
longer, in the character of testimony, be 
listened to. Giving this new security for 
veracity, and thence for justice, we shall in- 
crease the honest part of (uir custom, without 
prejudice to the dishonest part; we shall in- 
crease the number of our bond fide customers, 
whose expectation of success being founded 
in truth, they will, in the security thus given 
for truth, behold an increased probability in 
their favour. Continuing to allow to the 
averments (true or false) on the plaintiff’s 
side, the effect of giving commencement to 
the suit, in confidence of the inability of the 
defendant to go on with it, — and, on the 
defendant’s side, that of giving continuance 
to it, for the purpose of staving off the evil 
day, or in confidence of the plaintiff’s ina- 
bility to go on with it, — wc shall experience 
no diminution, no equivalent diminution at 
least, in the number of our maid fide custo- 
mers. J 


•j* Vide infra, p. 269. 

$ Of an arrangement which, for the purpose 
of securing the commencement and continuance 
of a suit, admits the testimony of a man with- 
out any security for his veracity, while, for die 
purpose of grounding the decision which {s to 
give termination to the same suit, it refuses toi;e«« 
ceive the testimony of the s^e person under any 
ecurity or in any snape, the inconsistency and im-' 
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< 'filiuf stodd the fntitter in the common>1aw 
e^Ulrt(^VM 1 ^lt}lRe, the equity court*, a new 
eplfp 4a^«o<^^ peculiar to England, hit upon 
i {urthq^P fMsfinement, a yet ntjore extended 
the oath: a further increase to 
thi?'ili|<l*berof6on4yi</e litigants on the plain- 
iii^a ride, and still without any equivalent 
j||$^utioA in the number of maid fide liti- 
OA either side. 

practice of writing bad, by this time, 
ffOeived considerable extension writing, tbc 
Tniitful mother of fees, had become familiar 
the man of law. 

* l.et us give to the bond fide plaintiff (said 
shcy) the advantage of extracting from his 
i^versary, under the sanction of an oath, bis 
tfiwilling testimony — on condition that the 
ixaminatidn shall not be performed vtvd voce 
n our presence (in which case, the cause, 
leing ended almost as soon as begun, would 
iflbrd no fees,) but in writing, and that on 
loth sides: reserving to the maid fide plain- 
iiff, whose object is to oppress his less opu- 
ent adversary by the weight of vexation and 
sxpense, the fkculty of telling a story, which, 
iS oAen as be has no suthcieiit truth to ground 
t upon, may be groundless, but which, on 
he supposition of its being true, might af- 
brd a just cause for the commencement of 
he suit. Let the plaintiff, by Ins hill, tell 
lis story (the longei the better,) and put his 
questions (the more of them the better,) in 
writing, and not upon oath: the defendant, 
1)^ his answer, gives his responses, and, in 
aving them, tells his story (the longer the 
Mtter) also in writing, but under the sanc- 
tkm of an oath. 


joity is as flagrant as the motive is obvious. In 
Wle case, going on with the suiL after it has been 
commenced by the averment of the plaintiff', will 
cost the defendant, say ^fiO. To the purpose of 
lubjectmg the defendant to this burden, the bare 
iSSertion of the plaintiff, without oath, without 
Rear of punishment for perjury, in terms the 
nost vague that can be devised, and without so 
nuch as bis signature to fix it upon him, is not 
inly admitted, but made conclusive: no evi- 
lence on the other side by which this effect can 
>e stopped. In another case, or in the same 
xu(e, the matter in dispute not amounting to 
the purpose or giving termination to 
he suit, by proof of the matter of fact in ques- 
hm* the assertion of the same person under oath, 
mder fear of punishment for perjury, in the 
m^tppinled and explicit terms, under the secu. 
tilv rilbrdedJby cross-examination, is not admit. 
SM any tenns: neither amidst other evidence 
m thie tame side, nor subject to opposition liable 
ri^<^ven to it by evidence on the other side. 
QpcfHpristency enough to arrest the boldest hand, 
K 4 iji«it^ 4 qv|ce to be grafted alone, upon* a sys- 
mr tq the ends of justice. But, in com. 

meo^er enormities with which the 
particular one is so incon. 
iid'eHiNl^<|p''^ve been generally p^ed bv 

exercised with the swai- 
iotiriniL w stop to strain at gnats. 


All this while, it is only from one of thn 
parties that there will be any chance of truth; 
as between those two, the truth may be hrif 
told, but it will be no more than half told» 
So much the better : if it be the misfortune 
of the defendant to stand in need of the tes- 
timony of the plaintiff, this gives the benefit 
of a cross cause, in which the parties ex- 
change characteis* the defendant of to-day^ 
the plantiff of to-morrow: another bill, an- 
other answer, another cause. 

Had the examination been performed vwd 
voce, by the one party on the other, in the 
presence of the judge, each being as much 
present as the other — both causes, original 
cause and cross cause, would have been dis- 
patched at once both of them would have 
been as good as lost to us. 

Lawyer Mighty fine all this. In good 

truth 1 Biit.what is it you have been about 
all this while? You have been confounding 
two quite different things, assertion 9X\A proof, 
pleading and evidence and on this confu- 
sion rests your argument Evidence is worth 
nothing without oath accoi dingly it is never 
received but upon oath. But pleading is not 
evidence, what need therefore of its being 
upon oath ’ ^ 

Non-Lawyer — Pardon me* nothing bif 
been confounded that the natiiie of thin^ 
has sepal ated Proof, that sort of proof which, 
consists of testimony, what is it but asaeh* 
tion? and asset tion, if it be pertinent, and 
sufficiently particular as to time, place, and 
so forth (the assertor speaking of the fact as 
being the subject of his belief, or having 
come within his owm knowledge,) — asser- 
tion, come from whence it will, what is there 
in it that should prevent it from being re- 
ceived as evidence^ 

No, sir It IS not by the nature of things, 
but by your partnership, and for the pur- 
poses above stated, that the distinction haa 
been made Call it evidence in one case, call 
It pleading in another, it is still neither more 
nor less than assertion in both cases. Whence 
then sprung the distinction? From the views 
which led the partnership to grant or con- 
tinue -the mendacity-licence in one case, to 
withhold it in the other. Where the licence 
was to be granted, assertion became plead* 
ing : where the licence was to be withholdeii, 
assertion was evidence. 

Lawyei — And so, sir, you have persuaded 
yourself, or wish to persuade others, that 
what you are pleased to call the mendacity- 
licence extends to every assertion that be- 
longs to the head of pleading , — to every 
assertion that does not belong to the head 
of evidence? Know, sir, then, that in a num- 
ber of cases, in equity, as well as at common 
law — in abort, wherever it has been thought 
proper (which is as much as to say wherever 
it is proper) the saAction of an oath has 
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been required to be attached, and m oon- 
stintly attached, to assertions made by a 
party; made by a plaintiff as such, and coming 
on in the course of the pleadings, and not of 
evidence. There is the affidavit annexed to 
the bill of discovery, there is 

Non~L<iwyer Yes, sir, there they are 

indeed: there they are in the books, you 
need not trouble yourself. But do you think 
the credit of your partnership will be much 
served by these exceptions, these thinly scat- 
tered exceptions? Verily, verily, they do 
nothing better for you than (to use your own 
expression) the fixing you with notice. By 
w'hat reasons will you justify yourselves in 
withholding the licence in these few cases ? 
By none, though you were to look for them 
till doomsd.ty, but such as condemn you for 
granting it in the rest: such whereby, in every 
case in which you have granted it, your con- 
duct stands condemned. 

It is not, then, but that the necessity there 
is of the same security for truth in the one 
case as in the other, is sufficiently understood 
among you, and has been over and over again 
brought to view. What you do, then,*for the 
encouragement of falsehood, of that falsehood 
which is so profitable to you, you do with 
your eyes open: and whatsoever forgiveness 
you may ever hope for, it will not be on the 
ground of your not knowing what you do, 
that you can expect to obtain it. 

In a word, — call it pleading, call it what 
you will, — in the whole course of the cause, 
from the writ to the execution, there is not 
one assertion made, there is not a scrap of 
paper or parchment scratched upon, to which 
the effect of evidence is not regularly at- 
tached. Take the writ: it is on the ground 
of the assertion contained in it (or on no 
ground at all,) that the defendant is com- 
pelled to ap])C(ir, as )ou call it, that is, to 
employ an attorney: and so on, till the cause 
has run its course. Take the declaration : — 
it is on the ground of the assertions, true 
and false, contained in it, that the defendant 
is compelled either to put in his plea, and so 
on, through the several operations pi escribed 
to be performed on his -.idc of the cause, or, 
in failure of any of them, to lose his cause, — 
that is, to be put in as had a condition as he 
could have been put in by any the most con- 
clusive mass of evidence. 

And now, sir, say, if it be your pleasure, 
say, if it can be of any use to you, that plead- 
ing is not ovidence. 

If, when thus applied, the word evidence 
be altogether insupportable to learned ears, 
imitate the admiring critic, who, speaking of 
Pope’s Pastorals, confessed they were not 
pastorals, but said they were something bet- 
ter : say that it is not evidence, but something 
more conclusive. 

Carelessly as the account of tlie sins of the 
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partnership w kept by the public mind ; Stfli, 
as the account swells, this or that device mtist 
every now and then be practised, for the puf* 
pose of rubbing them out, or covering them. 

Flaming indignation, for example, kindled 
by a sham plea ; and a miserable attorney, 
made into a scape-goat, immolated in great 
ceremony. A sham plea I as if, in the whole 
chaos of pleas there were a single plea that, 
under the mendacity-licence, in the mouth of 
any one who thought fit to employ it as such, 
might not equally be a sham one. 

The plea, too, thus singled out for infamy, 
what is it ? It is one of the least guilty ones ; 
a lot of gibberish, by which the intended ef- 
fect, delay, is produced, at the expense of a 
few words, and the profit upon those few 
words. Were it a hundred times the length, 
such as the arch-sacrificator has drawn a bun- 
dled times over with his own sacred hands, 
— a hundred times as long, and equally void 
of truth, — it would not be called a sham one. 

If, in any instance, there be anything worse 
in a plea called a sham plea, than in a plea 
not put upon the sham list, it is this : viz. 
that (the sham plea so called being capable 
of being interposed between the declaration 
and the sham plea not so called, while those 
of the latter stamp cannot be thus added ad 
libitum) the lesser plague, though by itself 
the lesser, is so much superadded to the 
greater one. This supposition, is it often, is 
it ever verified ? Inquire who list, that have 
curiosity and patience. 

Of this grimace, what is the practical les- 
son — the lea7'n u-e hence, that John Bull is to 
lay up in his mind? A preachment on the 
te.xt, by which any abuse at pleasure is meta- 
morphosed into a blessing ; Corruptio optimi 
Jit jx’xsima. I'he s\stem perfection, as far as 
any t hing human admits perfection ; the system 
perfect, but man frail, and some men are at- 
torneys. The rules admirable, but irregulari- 
ties, violations of these rules now and then 
committed : everything good asscribed to the 
rules, everything bad to tEe violations 

To keep up the delusion of the people, 
and maintain in their bosoms the habit of as- 
cribing to the arbiters of their fate that love 
of justice, the existence of which, in such a 
situation, is not in human nature, — it was 
necessary that, from time to time, the ap- 
pearance of punishing iniquity should be kept 
up ; and that here and there a delinquent, 
though a partner in the firm, should be sa- 
crificed in ceremony on the altar of offended 
justice. But to take the victim from that 
class of lawyers from whom the judges them- 
selves are taken, would stamp a mark -of sus- 
picion, at least, upon the judicial character 
itself. Matters are accordingly so ordered, 
that whatever mal-practice, recognised as 
such, takes place, shall be the act of thSr at*» 
torney ; and whatever profit is to be derived 
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mendacilty And iniquity, shall drop pure 
in^,the Uiq>, of the advocate, without danger 
dr'pj^niahwitAti even in the shape of shame. 

is thus made to act the part of 
8i^i>e«g0at^ <for the benefit of the advocate, 
and through him, of the judge. 

, 'WhatU the plain truth ^ That the system 
i^^itdtten at the core • that the system is the 
itaa^ of almost every iniquity practised, al- 
'inbost every suifeiing sustained that what- 
jpvhr is done amiss by any of the partners in 
]firm, is to be ascribed, not to the indivi- 
duAl, but to the partnership itself that, when 
the attoiney is wicked, it is for the same lea- 
*on that his censor, or any one el''e, is wicked, 

because the system makes him so. and 
tlyat, as to the rules, the mischiefs of viola- 
'iioo are as nothing, compaied \Mth the mis- 
chiefs of observance. 

If there were any use in quarrelling with 
water for running downwards, or with sparks 
for dying upwards, against which of the two 
classes should men direct then reproaches on 
this score ’ Against the class which acts un- 
der this system ? or against the class that sits 
Above it and upholds it ? Against the class 
which knows not what it is, to find itself 
within the bar of either house ’ or the class 
which divides its time between the woolsack 
and the bench? Against the class against 
which the eye of constant suspicion points 
itself? or against a class to whose words all 
ears are attention, all hands obsequious ? 

To estimate the true temperature, if it 
Were worth while, of the indignation excited 
by a sham plea, inquire whether the judge 
by yvhom you see it manifested, is not of the 
number of those wlio know their way to par- 
liament, If yes, observe, that, to bar it out, 
with all its fellows, there needs nothing but 
>An oath ; that familiar, too familiar, instru- 
nteni, by which so many of its fellows have 
lieon barred out already Think of this • then 
draw your inference. 

§ 3 Uies of the mendacity-licence to Judge 
and Co. without the help of ivrUinq 

In the use made of the meudacity-licence. 
,two distinguishable applications may be noted 
one, independent of the art of writing, the 
other, grounded on the practice of that art, 
and proportioned to the abuse of it. Not but 
in the cases where, even without the 
help of that art, the licence might, with re- 
^VenAe to the partnership, have had its use, 
tl^'fise has* from the abuse made of the at t, 
prodigious increase. 

V;^|^ tti^ that Is not absolutely and com- 
nlp^lj^id^ndent on the practice of wilting, 
consists in the encouragement 
And'i^HW^^ birth given to maid fide liti- 
gAtibn -.r-lif^iAfi which, on the part of the 
Aipfd is accompanied with the 

tonsd'oukuess of.ihe injustice of his epuse. 


In litigation, the mala fidea may have place 
either on the side of the plaintiff, or on the 
side of the defendant. 

Wherever, to subject an adversary to the 
vexation and expense of a course of litigation, 
nothing more is i eqiiisite than a bare asser- 
tion, unaccompanied with any security for the 
truth of it, — any man, at the mere expense 
of a lie, has it in his power to subject any 
other at pleasure to whatsoever vexation and 
expense it may be in his power to intioduce 
into that distiessful state , and that without 
so much as a shadow of right, as easily and 
safely as upon the clearest title 

The plaintiff, it is true, cannot engage the 
defenilant in that com sc, without fiist plung- 
ing into it himself, but the quantum of vexa- 
tion and expense attached to it on one side, 
compared with \ihat is attached to it on the 
other, is susicptible of all manner of propor- 
tion and a man wdl not engage in it in the 
chai actor of plaintiff, but in those cases in 
which, comparing the probable amount of his 
own vexation and expense with that of the 
pioposed defendant, he sees in it a prospect 
of cleai'ad vantage to himself upon the whole; 
and to the possible number of these cases 
theie IS no limit ' 

Require of him an assertion, of one sort of 
another, according as the paiticular facts on 
which he grounds his demand are or are not 
repiesented by him as having fallen under his 
own immediate eognizaiice , exacting from 
him, at the same tune, for the verity, or at 
least for the veiacity, of such his assertions, 
such security as in other cases (for example, 
in the case of an extraneous witness) is re- 
garded as sufficient, you thus nip m the bud 
all maid fide demands the comparatively few 
excepted, in winch, for the chance of the co- 
veted profit of successful mendacity, a man 
will be content to subject himself to the risk. 

In like manner if, at the like small ex- 
pense, any man at whose charge a burden- 
some service of any kind (payment of a debt 
for example) is demanded, has it in his power 
to oppose a temporary hat at any rate, with 
or without the piohabihty of a pcipetual bar, 
to the but den sought to be imposed upon him 
(to the burden, for example, of paying such 
debt,) the licence so given to dishonesty is 
(for the time for which it holds good) com- 
plete and universal . as truly so as any other 
licence can he rendered so by law 

Exact, on the contrary, ftom the defend- 
ant’s side, an assertion correspondent to that 
just spoken of in regaid to the plaintiffs side, 
togeflier with the like security for veracity, 
— you make, in the number of mold fide de- 
fences, a reduction proportionable to that 
made in the number of mold fide demands in 
the other case. 

All this is at the sam^time so perfectly in- 
contestahle and so exttemely obvious, that it 
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may be pronounced morally impossible that 
those judges, who, at an early period of ju- 
risprudential history, exempted parties from 
the obligation imposed, in respect of veracity, 
upon extraneous witnesses, could have acted 
with any other view than that of giving the 
encouragement, the immense and too eifi- 
cient encouragement, w-hichhas been received 
and acted upon by profitable injustice. 

There is no practice so mischievous, to the 
flagitiousness of vvhicli, by habit, mankind in 
general, and especially those who piofit by 
it, have not been rendered insensible. What 
they do not see (because, by turning aside 
from it, they take care not to see it) is the 
misehievousness of the [)ractice : what they 
do see is the practice itself; that custom, 
which constitutes tie only immediate 'stan- 
dard of right and wrong in the eyes of the 
generality of mankind. 

Without the use, and antececftuitly to the 
general practice, of the art of writing, an ad- 
vantage might, for the purposes of injustice, 
he made of the mendacity-licence, on both 
sides of the cause. 

On the plaintiff’s side (for instance,) where 
his own abode was in the neiglthoiirhood of 
the court, while the defendant’s abode was 
at a great and ineoinonient distance. 

On the defendant’s side, the advantage had 
beyond eompaiison a niueli greater, indeed 
an infinite latitude. Under the licence, the 
utmost that a maid fide plamtilf could do m 
the way of injustice and oppression, was to 
subject him, in the article ot jouriiejs and 
demurrage, to a proportioiiahle burden, in 
the shape of vexation and ex|)ense : whereas, 
in the character of defendant, a man who had 
by injustice possessed himself of I'lopeit) to 
any amount, might, with tlie beiudit of the 
mendacity-licence, and with the aNsistance of 
the judges by whom it was granted, maintain 
himself in possession of such [iiojiertv for any 
length of time. 

Accordingly, in the practice designated by 
the name oi four cher par es'.oujn — decision 
staved off by two defendants coining each day 
with a sham excuse in his mouth, and taking 
care never to appear both on the same day, 
— we see a conlrivance suited in its grossness 
to the grossiio's of the age; but by which, 
even without any assistance from the abuse 
of writing, judges had established themselves 
in the habit of keeping an open shop for the 
sale of any man’s property to any other man 
who would pay their price for it. 

Essoign was the name given to an excuse for 
not appearing. Sham excuses, known to be 
such, were regularly admitted by the judges. 
To any man who, in reading Glanville, Hing- 
ham magna, and Hingham parva, but espe- 
cially the two Hingbains, has the courage to 
Open his eyes, this will he clearly visible. In 
the Character of joiut^leferidants, suppose the 


usurper of your land and a man of strast^)i^ 
whom, in the character of former proprietor, 
he called in to warranty. Two of these shi^ 
excuse- makers, joining together, made ah 
engine, called, in the technology of that day, 
fork {four eke.) by the help of which a man 
who had got possession of your land was ad- 
mitted to stave you off for any length of time. 
Fourcher par essoign was the name given to 
the operation. When A afipeared, B kept out 
of the way: when 13 appeared, A did him the 
same good office. If thus much could be 
done by a fork with two prongs, judge what 
might have been done with a fork of two or 
three dozen, or two oi tlirce score of prongs, 
such as they have now in equity. 

Is it possible to iniagiiu', that, if the judges 
themselves hud not been in the plot, they 
could have suffered themselves to be de- 
ceived, and justice paral}zed, by so gross an 
artifice? 

This was when jurisprudence w'as raw and 
)oimg: so that, when once the parties were 
met tog. ther in the presence of the judge, 
the cause was at an end, pretences not having 
been invented for delating any longer to do 
justice. 

Wlien, by one such artifice or another, ge- 
neration after generation had been squeezed 
j ami kept in torture, so that the grievance was 
i grown past all bearing, the legislature would 
I now ami then interpose, and say that such 
things should he done no longer :* whereupon 
things went on nearly as they did before; the 
w'orst that could happen to the contriver of 
iniquity, being the trouble of putting her into 
new clothes. 

Diive nature off (^a\i the poet) with a 
pitchfork, she will run back upon you. Jus* 
tice, under the management of these judges, 
was not thus obstinate. It required an act of 
Parliament t lo say that there should he no 
more such /ow/'c/iim/.J 

To uiidei stand the structure of a watcli. 


* Vide supra, the case of manufactured out- 
lawries, p. 254. 

•f See Note to the title ^Varranty,” in But- 
ler’s edition of Co. Lit. — JEd. 

:}: In reading of the remedies applied from 
time to time by Parliament, in those early days, 
to the abuses ot judicature, remedies never curing, 
oftentinres aggravating, the disease, it is seldbrn 
possible, at this time of day, to discern, or even 
to conjecture, how far the men of law acted in the 
character of open oppugners, how far in that of 
authors or supporters, of the so-called remedy. In 
the application of it, iniquity under the name of 
jurisprudence having been swelled into a science, 
It was impossible that, among the efficient mem- 
bers of the government, the non-lawyers should 
have been able to stir a step, to pen a clause, with- 
out calling in, in the person of a colleague or 
subordinate, the assistance of the lawyers. The 
lawyer (according as the understandingof thenon- 
lawyersne had to deal with admitted, and bisowfi' 
dexterity enabled him) would of course do what 
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«i|l^^lpiiailQ^'W%««rinu8t be separately 
1^ Hi oftce separately considered, 
obtabk * elbwr and satisfactory conception 
'Of Hia sytdeoi of technical procedure, it was 
aieec^'^Bl^l^ nfecessary that each separate de- 
eltOUld be separately brought to view, 
adirantage, to the production of which 
;^^as of itself and by itself competent, se- 
|i«^|Sltely displayed. 

,^^‘Between the mendacity-licence, and the 
idfose of writing in the shape of ready written 
'l^eading, the combination was most intimate 
^oser than mechanical combination, it re- 
quited a sort of chemical process to dissolve 
add present the elements in a separate 
OUite. 

Thus much as to what could be done, and 
Ibas been done, by the mendacity • licence 
adone. The great improvement given to the 
iHrtae of this element by the addition of the 
Other, will be seen in the following chapter. 


CHAPTER XVI 

ELEVENTH DEVICE — READY WRITTEN 
PLEADINGS 

§ I, Idea of a system of pleading adapted 
to the ends of justice. 

Should justice ever become an object, a 
system of pleading might be devised, which, 
creating no delay, and giving no mendacity- 


licence, should at the same time give' real 
information to the parties, and bind in dudns 
the despotism of the judge. 

He who has a right to any subject of pro- 
perty, — immoveable or moveable, sum of mo- 
ney to be paid him by some one else, service 
of any other sort to be rendered by a deter- 
minate individual, — is he in whose &TOur 
some one in the list of events or states of 
things having, with reference to that right, 
the effect of (or say investitive') events 

or states of things, has taken place: no article 
in the list of those to which, with reference 
to that same right, the law has given the ef- 
fect of ablative (or say divestitive) events or 
state of things, having subsequently taken 
place in Ins ca'^c. 

The nature of the subject of property, or 
of the right, so demanded (ideas never having 
been clear, language on this bead is not de- 
terminate,) 'detei mines the nature of the 
service which is the immediate subject of de- 
mand the service which the plaintiff prajs 
may be rendered to him by the judge. 

General description of the proper contents 
for the instrument of demand, correspondent 
to the declaration at common law, the bill in 
equity • — 

1 Specification of the service demanded at 
the hands of the judge, including, of course, 
where property is in question, a speafication 
of the subject-matter of the property. 

2 Indication of some one collative event 


depended upon him towards diminishing the effi- 
tacy of the medicine, or converting it into a poi- 
son. In this stete of the human undeistanmng 
On sides, it is evident that, in the long run, 
taking the whole of the course together, it was im- 
pOflaibje for the non-lawyer, the real friend and 
pat^n of the people in the character of suitors. 
10 avoid being jockeyed by their sham friend ana 
implacable enemy, the lawyer. 

' In «ne case indeed, and (as already mentioned) 
but one, a sincere co-operating hand may have 
been lent, even by the lawyer, to the correction 
of abuse: and that is, where, but for correction, 
the abuse threatened to swell to such a pitch as 
loproducedestruction ; the dissolution of society, 
or the destruction of the lawyers themselves : tiie 
iis^ution of society altogether, by general denial 
If justice originating in the rapacity of the law- 
rptsi ouppoung their wickedness not discovered ; 
i^tbe dMtructmn of the lawyers themselves, sup- 
p^l^gltseen through and discovered. 

' In the course of Cook’s intercourse with the 
ly savages, such were the charms of the 
£ lie ibund among them, and^uch the force 
ailftion exerted by them on the hearts of his 
f^ihat, by the general eagerness to collect the 
mem tha^ constituted the price of tlieir 
the vary constitution of the ship was put 

the evils of the technical system, 
taimg dgi^jmSiArtittnea attending die relation be. 
iweep di* ^vjbpmmihip bn the one part, and' 

and suitors) 

ytk we-eth^yflii^ tbpibditoea petty profit to the 


judge, vast loss and still greater mischief in other 
shapes must on each individual occasion be done 
to the suitors. The fees squeezed by lawyers out 
of the purses of insolvent debtors and their sink- 
ing creditors, must every now and then have been 
like the nails drawn by Cook’s sailors out of the 
sides of a ship, which a lew more of such draughts 
would have sunk. 

Treated like what it really has been — has been 
all over the civilized world, a perpetual conspi- 
racy of lawyers against the people, the history of 
jurisprudence might, besides t!ie amusement, be 
made no less instructive than the history of other 
conspiracies. For the junsprudence of Rome, 
something has already been done in this way by 
Pilati One of these days, should the popular 
eloquence and grammatical talent of Blackstone 
be ever united in the same pen with the sagacity 
and probity of a father Paul, this entertainment 
may be given to the world. Deserting the beaten 
track of conscious hypocrisy or blind servility, 
the adventurer in this department of literature 
my here strike out a new path to fame. 

In pointing out the artifices of priestcraft, what 
multitudes have already exereised themselves t 
The artifices of lawyercraft have been not less 
numerous, not less successful, not less wicked ; 
yet scarce has any hand yet lifted up so much as 
a comer of the veil that covers them! 

Near 300 years has religion had her Luther. 
No Luther of jurisprudence is yet coine;-..DO; 
penetrating eye «id dauntless heart have «s y^ 
searched into the cells and ctmclave of jniw* 
prudence. l . 
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(or more, if by accident there should be more 
«an one,) on which the plaintiff grounds his 
title to that service.* 

Reference to the article or articles (say for 
shortness the article) of the body of law, on 
which the demand is grounded ; viz. in which 
the right or title to a service of the sort in 
question is given to him in whose favour a 
rollative event of the description in question 
has taken place. Assertion of the matter of 
law. 

Affirmation (on oath, or what is equivalent) 
of bis belief of the happening of an individual 
event, coming under the description of the 
sort of collative event above indicated. As- 
sertion of the matter of fact. 

3. Reference to the article of law, by which, 
in relation to the same service, the quality of 
ablative events is given to a list of events 
therein contained. • 

Affirmation, that no individua/event, com- 
ing under the description of any one of the 
events in that list, has, to his belief, taken 
place in this instance. 

This (with the occasional addition of so 
much incidental matter as we have seen) is 
what comes out of course, at thejudicial meet- 
ing spoken of under the head of the exclusion 
put upon the jmrdes. Such is the stock of in- 
formation required, of course, by the judge, to 
warrant him in rendering the service prayed 
for: such is the information wliich will of 
course be given by the plaintiff himself, by 
every plaintiff, in so far as his intellectual 
qualifications sei ve him for the purpose: such 
is the information which, in case of any de- 
ficiency in these qualifications, it will belong 
to his professional assistant, if any such be 
present, to draw from him — or, if not, to the 
judge. 

According to the importance of the cause, 
in itself, or iti the estimation of cither of the 
parties (he paying, provisionally at least, the 
extra charges, should the importance ot it be 
oeemed to have no other ground than the 
particular state of his own particular affec- 
tions,) minutes will therefore be taken, or not 
taken, of this part (as of other parts, if any) 
of the evidence : hut at any rate a printed 
form, with proper blanks, will be filled up 
and signed by the plaintiff, to serve, pro tanto, 
the various purposes, private and public, of 
a record. 

Lawyer. — Mighty well ; but all this, does 
it not suppose two things?— a correspondent 
mass of what you call substantive law, on 

• Where punishment or satisfaction at the 
charge of ffie defendant is the service demand- 
ed) the list of collative events will be the list of 
etvtnincUive cirovmstatices attached to the de- 
finition of the offence ; ablative, or what are 
equivalent to ablative events, will be the list of 
and (if any) that of earemptive^ 
circumstances. * 
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which this course of procedure ia to bog^ooi^- 
ed, and to which it seeks to give execotuili 
and effect ; and that mass of substantive law 
in the state, not of common, but of statute 
law? 

Non-Lawyer. — Doubtless it does. 

Lawyer. — And so, according to you, there 
can be no such thing as good pleading^ with- 
out a complete body of laws in the form oi 
statute law: that is, without the extirpation 
of the good old common law, the pride oi 
ages, the Englishman’s best treasure! 

Non-Lntcycr. — Say rather, if you please, 
the English lawyer’s : but, as to that point, 
be pleased, if you have any curiosity, to re 
strain it till you come to the device spokei 
of under the head of magnification of juris- 
prudence. 

Lawyer And so you look upon it as pos 

sible, do you, sir, to compose a complete bodj 
of statute law, extending over all causes, a: 
well as over all persons? 

Non-Lawyer. — Indeed do I, sir; and, fo 
these fifty years or more, the more I have 
thought of the task, the greater does the fa- 
cility of it ap[)ear to me. Not a cause is ever 
decided, or so much as begun, but all this, 
thoiigli never done, is supposed to be done. 
Which, according to you, is productive of 
most labour and most difficulties? — to form 
an article of real law once for all; or, by an 
endless series of suppositions never realized, 
to make it over and over again in imagination, 
— to make so many sham substitutes to it ? 
If the difficulty be insuperable to a select 
draughtsman, appointed by the legislature, 
subject to correction from all mankind, under 
the authority of his employers — one who 
may have been occupying a whole life in 
thinking of it, — how comes it to be so easy 
for every attorney, special pleader, or attor- 
ney’s or special pleader’s clerk, to be con- 
tinually imagining such laws as fast as called 
for? 

Among the objects which it maybe neces- 
sary for the judge to have under review, to 
enable him to compass the ends of justice, 
may be noted three ; the description of which 
it will in all cases be useful, in some abso- 
lutely necessary, to have in a fixed form,, 
given to them by means of the act of writing; 
viz. the demands on both sides ; the titles, 
or grounds of demand, on both sides; and 
the evidence: — 

1. On the part of the plaintiff, a description 
of the demand in this permanent form is in 
general necessary for the use of the judge; to 
the end that, in the event of its being acceded 
to by him, the decision, the judgment, pro- 
nounced by him, and the execution of that 
judgment, may be sure to be correspondent 

2. The same reason applies to any 

Uutt may happen, in the course of the causieii; 
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ntotlglNi forvrard on the part of the de> 
^dniaiot; lo case of any such counter- 

d^{tl|j|Dd» ha t^kes upon himself, pro tanto, and 
lu.Veiaaafe of it, the character of plaintiff.* 

!Ui fcho pw-t of the plaintiff, again, a de- 
dti^liOllQn of the title, or ground of demand, 
same permanent form, if not at all 
necessary to the judge, would be more 
i)!t useful to him ; to enable, him (in so 
as reflection for any consideiable length 
of, time may be necessary) to reflect upon 
it, vvithout danger of mis-recollection, at his 
leisure. 

■This in the cnse of him who acts as judge 
in, the first instance But, in case of dissatis- 
fiietitMi on either side, and appeal accordingly 
to another court (especially if the propriety 
of the conduct of the judge below is to he 
among the subjects of inquiry,) these fixed 
designations will be little less than necessary 
The demand actually acceded to by the judge, 
is it of the number of those that, according 
to law, are, if suppoited by appropriate titles, 
Capable of being acceded to''’ The title on 
which the accession given to the demand was 
grounded, is it of the number of those to which 
the law has given the faculty of serving as a 
support to that sort of demand^ — To enable 
the judge above to give a surely-grounded 
answer to these seveial questions, it seems 
little less than necessary that of each of them 
there should be a description, reduced to that 
permanent form which excludes all dispute 
about the words, and enables all peisons con- 
cerned to refresh, at any tune, whatsoevei con- 
ceptions they may lespectively have formed 
of it. 

4. That on both«M(k‘s of the cause the evi- 
dence should be invested with the «:aine per- 
manent character, will always be at least 
conducive, if not absolutely necessary, to the 
ends of justice; for two distinguishable put- 
poses: — 1. That, in case of mendacity, the 
alleged matter of delinquency, the subject or 
ground of prosecution, and eventually of pu-^ 
nishment, may be ascertained beyond dispute , ' 
2. That eventually, in case of dissatisfaction, 
Bs'before, it may be seen, upon occasion, how 
far the decision professedly grounded on the 
evidence, was really warranted by it. 

<Buch are some of the principal of the pur- 
poses with reference to which the exercise of 
tli4 art of writing promises to be in all cases 
Usefu), in soine cases little (if at all) less than 
n<sc^|isary to justice, in the course and for the 
fimropsa of the suit. 


to the exclusion of the meeting coramjitdtci 
where practicable, at the outset of the cause, 
will not be found necessary, or so much as 
conducive, to justice. 

With reference to both points, viz. the de- 
mand (t. e. the particular nature and descrip-, 
tion of the serince alleged to be due,) and the 
title (i e the ground of the demand in point 
of law and fact, as above explained, f) mis- 
conceptions and consequent mis-statements 
on the part of the plaintiff (unblameable as 
well as blameable) are apt very frequently to 
aiise 

In so far as the true natuie and propriety 
of his demand depends upon his own personal 
cognizance of the facts in question, such in- 
correctnesses might, in case of due attention, 
or at least in case of consummate and perfect 
intelligence, on his part, be avoided. But, in 
so far as it depends upon the personal cog- 
nizance, anh thence on the testimony, of an 
extraneous witness, the most consummate 
wisdom on the pai t of the suitor would not 
sullice to render the exclusion of them in any 
degree secure Still less would be the chance 
of their being avoided, where the source of 
the necessary evidence is the reluctant bosmn 
of the adverse pai ty in the cause 

Delivered in the face of the adverse party, 
as well as in the presence of the judge, a mis- 
statement of that soit may receive its correc- 
tion the next instant mis-statements in any 
numhei may receive their correction at the 
same minute delay, vexation, and expense, 
avoided altogether . nothing of which a dis- 
honest adversary can take advantage, so as 
to reiidei the fulfilment of a plaintiff" s demand 
either distant or piecanous. 

Let the discussion be carried on in writing 
— even suppose the defendant honest — asingle 
mis-statement of this soit cannot receive its 
correction till the length of time alloted for 
the defendant to put in his plea is run out — 
a length to which there are no certain limits. 
But technical law (especially English law,) 
if it does not find a man dishonest, is almost 
sure to make him so, if he has anything to 
gain by dishonesty, under the tuition of his 
professional advisers, he accordingly lies by, 
and suffers the mis-statement to pass uncor- 
rected: consequence to the unfortunate au- 
thor, or rather utterer, of the mistake, loss 
of the suit — of that individual suit, at any 
rate liberty or not, as it may happen, to 
bring on and go through with another, if so 
it be that he feels himself rich and bold 


:^'kowsoever necessary it may be at some 
fkp dtber of) the cause, its employment 


jl» English procedure, in the case oi 
hiaud, and atmorp on the other, 
diifrill$Wjah4,airimerare^ecogn»^ as acting, 
<ia^ in the Ammeter of plaintiff. See 


Goiayo VBlQs,' Pka^. 


enough. 

What is necessary to justice is, that com- 
munications of this sort should respectively 
he made : what is not necessary is, that they 
should be committed to writing before they 
are made. 

. s f r-. U^ I 

f Supra^ Chap. VI. Pattkif 
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§ 2. Pleadings in use, their modifications. 

Pleadings (understand ready written, de- 
livered in the form of writing in the first 
instance,) is the term employed to designate 
any masses of discourse delivered in that 
form, and purporting to contain allegations 
made by the parties on the occasion and in 
the course of the cause. 

In English technical procedure, they are 
distinguished, according to the courts under 
the judicature of which they are delivered, 
into common-law pleadings, and equity plea- 
dings. 

In each court again they are distinguishable 
into general pleadings and special pleadings. 

I. At common law. In a cause of the class 
called civil causes (i. e. not considered as 
criminal causes,) the first instrument is de- 
livered on the plaintitTs side, and is called a 
declaration. * 

In this instrument, the nature of the de- 
mand (i. e. of the service demanded at the 
hands of the judge) is supposed to be stated ; 
and, as supposed or pretended (with what 
truth will presently be seen,) with a degree 
of certainty sufficient for the iziforniation of 
the defendant and the judge : and moreover, 
the title, on which the demand is foumled, 
is or is not supposed to be stated with like 
certainty : sufzposed or not supposed to be 
thus stated, in here and there an instance it 
may perhaps be found to be so.* 

Ill return for this, comes from the defen- 
dant’s side, if anything, an instrument called 
the plea. Laying aside demurrer, by which 
the demand is disputed so far only as con- 
cerns the ground it rests on in point of law, 
-—and setting aside also jdeas in abatement, 
commonly having no other object than mere 
delay, and never having anything to do with 
the demand, — the other sort of pleas, pleas 
in bar to the action, are either general or spe- 
cial. A plea is called general, when the ef- 
fect given to it is the putting an end to the 
line'of altercationf in this mode : it states a 
point, which it calls upon the plaintiff to join 
in submitting to the decision of a juiy ; and 
admits not in general of any instrument on 
the part of the plaintiff, other than the sig- 
nification of his consent to do so. To do 
this, is to bring on what is called the gene- 
ral issue : to plead a plea having this effect, 
is called, for shortness, pleading the general 
issue. ^ 


• Examples; — Debt on contract, bond, de- 
mand, recognizance, or judgment. 

+ .Comyn (Edit. 1802,) Pleader, p. 387. 
f General issues given by Blackstone, but 
given only as examples, are— not guilty, non 
assumpsit, nil debet, non est factum, nul tort (in 
Gilbert on Evidence, nul iiel tort.) His ac- 
count would have been more instructive, had he 
completed the list of thes| general pleas, stating 
vox.. VII. 


- WRITTEN PLEADINGS. itjm 

What, in all cases, it purports and is 
posed to do> is, to express in general terms a 
denial of the justice of the plaintiffs cltdm { 
at any rate in respect of fact — in respect of 
the whole, or some necessary part, of the mass 
of facts on which his demand is grounded j 
and eventually also in respect of law. What 
in many instances it really does (though 
without professing to do, and perhaps with- 
out being generally considered as doing,) is 
the giving him a right, at the trial, to oppose 
the demand by the proof of counter-facts : 
counter- facts, not only such as tend in dis- 
proof of the facts relied on by the plaintiff, 
but other facts of such a nature that the law 
has given to them the effect of establishing 
in the behalf of the defendant a counter-title, 
having the effect of destroying the force of 
the plaintiffs title, even should the facts 
which constitute it be established. 

A special plea, — though in one respect 
true or false as it happens, meant or not 
meant to be true as it happens,— is in an- 
other respect constantly true : and, so far as 
it is true, the information conveyed by it is 
material and useful. 

The matter that might be true or false, as 
likewise meant to be true or meant to be 
false, as it happened, was the matter of fact 
asserted by the plea. 

Of the information conveyed by it, that 
which was constantly true, was, in every 
case, neither more nor less than this : viz, 
that the matter of fact therein asserted was 
the matter of fact which the party, if he 
attempted to prove anything, intended to 
attempt to prove. It might happen, that, 
knowing it to be false and jvicapable of being 
proved, he did not, on delivering it, intend 
to attempt proving that or anything else; 
delay being the only purpose of bis delivering 
it. But, if he intended to attempt proving 
anything, that and nothing else is what he 
(that is, his law’yer) must have intended to 

all along by their side the species of action to 
which they are respectively applicable. In Gil- 
bert's book on Evidence, three other pleas pre- 
sent themselves in the character of candidates at 
least for admission into the list: viz. 1. Non as. 
sum))sit intra sex annos ; 2. Solvit ad diem ; 3. 
Nullum fecit vastum : to which may perham be 
added, nul disseisin, put in opposition to nul 
tort, — Not guilty, Gilbert applies to three civil 
suits, — viz. trespass, trover, and ejectment : be- 
sides criminal suits. 

A general plea is in every instance ebarao 
terizable by a few words, which serve for the de- 
nomination of it. Pleas there are in abundance, 
which, though special, are characterizable stilt 
more strictly, viz. each of them by a single word : 
some of them much more frequent in their ap- 
plication, and in that respect more general, than 
several of those general ones. The only distinc- 
tion therefore seems to be, the effect given or not 
given to the two sorts of pleas respectivdjr* 
above. 

S 






Wiy^ Because* lijt the 
(mlliSul^^indrk pracK 

Ok^^t alone is what at the tri^ 
sUowed to prove. 

,l^;^t|^he g:eaeral plea, that which brings 
j^'^if^eral issue, it conveys no informa* 
ili|^ alb all : it conveys in no instance any 
«- information of the ground or title on 
jth the defendant means to rest his de 
e, than in most instances the declaration 
of the ground or title on which the 
I^WhtW means to restjhis demand. 

, I'htts stands the matter in regard to writ 
^ pleadings. General pleading conveys no 
i)pi|proation, but there is an end to it : if any 
ia|i>r'mation is conveyed by pleading, it is by 
special pleaditig, but there is no end to it. 

, Compare this with the result of the meet- 
ing of the parties in the presence of the judge. 
Whatever information can be requisite, either 
to the pai'ties or to the judge, may be ob- 
tained by it, and obtained at once. 

H. In equity procedure, the first instru- 
ment delivered, and which of course is de- 
livered by the plamtiff, is called the bill. It 
corresponds to the declaration at common 
law. 

What the declaration pretends, or is pre- 
tended, to do, the bill really does • it states 
both demand and title. The declaration 
conveys its no-instruction in a discourse, the 
length of which, though too great by the 
whole amount, is. in comparison with that of 
a 1^, for the most part moderate. To the 
leiq^tn of a bill there are no bounds. 

What it calls for, is, an answer. What 
ih produces (not to speak of demurrers, as 
above) is most fftequently an answer — not 
very unfrequently a plea . the answer, upon 
CM^ ; the plea, not upon oath. 

,,The plea is, in every instance, of the na- 
ture of the special plea above described in 
rctgard to pleadings at common law. 

In equity, as at common law, pleadings 
used at one time to be drawn into length % 
^tercation. In both instances, but more par- 
ticqlarly in equity, the length of the chain 
haf of laha^ years been more or less contract- 
ed* by the opposing pressure of public indig- 
nation. 

.As, to the range of the mendacity-licence 
npdfer the two systems, it is already under- 
atoqd. In common-law pleadings, it has no 
exchptlon: in equity pleadings, the instru- 
mfUtiUaUed the ansvyer constitutes the only 

poh; . 

c t ' 

thi^ device, itk conjunption with 
f\4evice$, Judge and Co. 

profit produced to the part- 
Msystcnn oCpleading, conducted 

inclu- 

thor accumulated be- 
nefits produced by the four principal articles 


in the already enumerated list $ — 1. fik* 

ation of times fi>r operations ; Lon^ntea* 
vals between sitting and sitting ; d.Frind{de 
of nullification ; d. Mendanty-Ueence: with- 
out reckoning the master-device, exclusion of 
parties from the judge’s presence, and other 
devices, the benefit of which, how considee- 
able soever in itself, is, in the character of au/ 
auxiliary to the device here m question, lest 
considerable, or less conspicuous. 

That the nature mid utility of so rich u 
compound may be the more clearly under<« 
stood, let us endeavour to bring to light tho 
separate virtue of each element taken by ibr 
self : what each has contributed to the com- 
mon ends. 

Taking this clement for the basis, let us 
first observe its virtues when pure; and then, 
conceiving the several others as if necessarily 
added one after another (not that in feet they 
were so,) Observe what additions it stands 
indebted for to the separate virtues of the 
seveial othei elements so intimately and hiq)* 
pily combined with it. 

1. Had It stood by itself, the sources of the 
mischiefs produced by it to suitors, and theomi 
of the advantages to the man of law, wauld> 
have been confined to these, — viz. 1. Employ- 
ment of wiiting in cases where it was impro., 
per, as being either useless, or preponderantly 
expensive^ 2. Accumulation of surplusage. 

2 Fi om the blind fixation of times for judi- 
cial operations — from this device alone^ added 
to that of unnecessary and excessive scrib- 
bling, might have been derived a further ad- 
vantage, besidesthe advantages already spoken 
of as drawn from this same device. The suit 
being brought to a premature and fruitless 
end by the breach of this or that blind ap- 
pointment, the use of the pleadings delivered 
in the course of that suit might have been 
deemed to have terminatedalong with it : con- 
sequence, if another suit, then a fresh series 
of pleadings; useful or useless, with or without 
surplusage, quantity of writing doubled. 

3, Another addition is made to the virtues, 

of the compound, by the application of the, 
piinciple of nullification. In regard to instru- 
ments, the principle of nullification renders 
much the same sort of service, as is rendered 
by the blind fixation of times, in regard to 
operations. In both instances, the object wm 
to make a pretence for causing to be done 
over again, business that bad been done al-. 
ready. For this profitable reiteration, the 
non-performance of this or that operation at 
a given time formed one pretence; the sup- 
posed incongruity of this or that instrumen% 
formed another pretence. ,, 

4, Let us next observe the additional' a^r 
vantage derived from thq expestivp length qf 
interval between sitting and sitting, 
preceding device furnishing 

nisbes motives. 
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tire sitting^ (ifotft' dtiy to day, «ftd 
as well aa courts open ali&e at all 
tfnies*, thb operation omitted one day might 
he performed the next : the instrument pro- 
nounced incompetent one day, might be ei- 
ntended or replaced the next. 

In this mode the interest of Judge and Co. 
would indeed have been served well enough ; 
but, both parties being materially vexed and 
pillaged, neither of them Very materially 
served. Judge and Co. would have found them 
both complaining, neither joining with them 
to deliver the other into their hands. Means 
for plaguing the adversary would not have 
been wanting ; but motives would have been 
inadequate. 

Interpose the length of interval, institute 
terms and circuits, manufacture inevitable 
delay, — in proportion to the length of it the 
account of encouragement swells the value 
of the delay rises in the joint ratio of the 
weight of the burthen from which a man is 
respited (or perhaps liberated,) and the length 
of the respite : to the dishonest debtor, to 
the dishonest usurper of another man’s right, 
to the malefactor in every stage of guilt, the 
commodity offered becomes more and more 
valuable, in proportion to the magnitude of 
the debt due, the value of the right usurped, 
and (in so far as any proportion between de- 
linquency and punishment is maintained) the 
mischievousness of the crime. 

Without this device, the partnership would 
have stood alone, with the whole world 
against them : with all their power, they 
might have found an united people too many 
for them. Availing themselves of this device, 
and availing themselves of it to the extent we 
see and feel, they made a division among their 
adversaries — they made a coalition with one 
half of them: in every dishonest debtor, in 
every usurper of another’s right, in every 
malefactor, in every evil doer, they behold an 
eager customer, a purchaser, an accomplice. 

5. The mendacity-licence may close, as it 
served to crown, the list. It contributed to 
the common end in two perfectly distinct 
ways : — 

1. To the dishonest defendant it was of 
use, by affording an additional source of de- 
lay. The fund of true allegation has narrow 
limits : the fund of false allegation is inex- 
tinguishable. Let the length of time gained 
by an allegation on the defendant’s side be 
ever so great, say six months ; without the 
benefit of the mendacity-licence, the advan- 
tage thus obtainable would be but inconsider- 
able. In multitudes of the causes that now 
take place, the demand is of a debt, and the 
debt justly due. But (the debt being by the 
supposition due,) on the part of the defend- 
ant; the case admits not of any allegation that 
shall be at the same time pertinent and true. 
Here is delay enough, if It could find custom- 


eft, buiiiobodyis in’ a Condition td 
the oath, with its eventual punishment; 
oath and the scrutiny, form a bar, wh^fa ^ 
few rash adventurers excepted) excludes' 
maid fide customers. Remove the bar, and 
you have as many customers, as you can fin^ 
or make dishonest debtors. 

From the defendant’s side, let us turn to 
the plaintiff’s. Obe of two classes of dishonest 
plaintiffs owes its existence to this device. 

There stands one man, who, having a right 
(say to a sum of money due,) and being of 
course conscioiis of that right, is led by anger, 
or some project of advantage, to convert that 
right into an instrument of oppression. Men 
of this description have no need of the men- 
dacity-licence. The vexation and expense 
produced by the other devices furnish him 
with the means. 

But men thus circumstanced are in coda- 
parison but few. Establish the mendacity- 
licence, remove the bar set up by the obliga- 
tion to speak truth, their number is without 
bounds. 

The demon, by I forget what father of the 
church, was styled the ape of the Almighty. 
Conceive him in the character of the un- 
righteous judge (that is, under the fee-gather- 
ing and technical system, of any judge,) with 
the mendacity-licence in one hand, and the 
other open to receive the fees, addressing 
himself to rogues of all classes by two differ- 
ent invitations : — 

“ Come unto me, all ye that are heavy la^ 
den down with your money, out with your 
lies, and I will give you rest, — rest, perad* 
venture for ever: rest for many and many a 
day, at any rate. Such is fils address to dis- 
honest debtors. 

Come unto me, all ye who, seeing adver- 
saries in your way, see them unable to defend 
themselves : come ye unto me ; ye have no 
need of right, so ye bring lies and money : 
your money is my reward, your lies are my 
pretence. I will deliver your adversaries into 
your hand : numbering (adds the comment 
tator) among your adversaries, all whose ene- 
my you are, whether they are or are not yonr* 
enemies. Such is his address to all such who 
may be engaged to tread in the paths of ini- 
quity and oppression in the character of plain- 
tiffs — plaintiffs, without being creditors. 

§ 4. Pretended use of this device, — certainty^ 

In the regular form of technical procedure, 
written pleadings are constantly required. 

We have seen the information, which, under 
natural procedure, is given ; given by the ju- 
dicial meeting, given of course, and' without 
professing it. Of this body of information, a 
small part only can by technical procedurfe bo 
so much as, professed to be given; and what-' 
soever professions of this kind are made, «?• 
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.‘ ■Hitt to tke nature of the service 

atnil the ^ound of the demand, it 
ha ’t4>o much to say that no true in- 
given in any of the instru- 
m^fiio^l^tsed under the name of pleadings. 
iN^hoodthus universal would not have been 
lieeeSMtfy, nor so much as in a superior de- 
0f^ subservient, to the purpose. What was 
^as, that, along with the matter 
vfhicb, had it stood alone, would as far as it 
’Vlr^t have been instructive, so large a dose 
pi falsehood was everywhere mixed, as was 
il^attcient to destroy all confidence, all capa- 
bly of instruction, in such part of the mass 
0 iras true. 

‘.Certain Jews, travelling towards a sea- 
pbrt» met with a Chiistian, and asked him 
the way to it. He pointed along the shore, 
to a path which he knew would soon be co- 
vered by the tide : they struck into it, and 
were drowned. To the Christianity of Lord 
Coke, by whom the stratagem is leported, it 
affords matter of exultation. “ Thus perish- 
ed,” says he, “ these infidel Jews.”* 

This stratagem may be received, if not as 
the model, at any rate as an emblem, of the 
policy put sued in the adjustment of the prin- 
ciples of pleading. Misconception is worse 
than no conception . false infoi mation is worse 
than none. Had the communicative Christian 
held his peace, the infidels might have es- 
caped. When, from a source from which he 
had expected information, a man finds none, 
the effect of his disappointment is only to put 
him upon the look-out for another . false in- 
formation, when acted upon, cuts a man off 
from true, and makes error sure 

The first object therefore, was to produce 
misconception — misconception, and ceitain 
error in consequence. Unfortunately, the 
advantage derivable from this policy has its 


• The facts, ^ reported in the 2d Inst. 506-8, 
are shortly these ; — Edward the First, in consider- 
ation of a fifteenth granted to him by the Parlia'^ 
menL consented to the passing of the 18 Ed. I., 
which forbade any Jew to take usury upon any 
lands, rents, or other things. The consequence 
was^ mat more than 15,000 Jews left the king- 
dom* The richest of them embarked with their 


treasures in a large ship, and when they had got 
beyond Queenborougfa, the master and some of 
the saUoTS agreed to destroy their passengers by 
« stratagem. They cast anchor m a place, where 
the,, ship at the ebb was left on the dry sands. 
The master then enticed the Jews to w^k with 
lihfo, for their recreation, and when he perceived 
’tide coming in, he stole away from them, 
back to the ship in safety. The tide 
ok the Jews, and as all help was refused 
'Iheysrere drowned. The master and his 
were indicted for murder, convicted, 

ijr tt appeareth that Divine ultion 
Jews, wicked and wretched 
^4Bmelty are seldom unpaid.” 
Irthe «a«o » mented to in 3 Inst. 50.^E<i 


bounds. Information recogpnised to be &lie, 
becomes tantamount to ruin. The first gang, 
of the infidels were drowned ; but bad a se- 
cond been within sight, the stratagem would 
not have succeeded upon the second. , 

In pleadings, certainty is a qualification 
exacted with the utmost rigour. Certainty, 
a non-lawyer would say to himself, includes 
truth. No such thing. By certainty, though 
they have never said as much, they mean 
precision precision, and nothing more. Pre- 
cision 13 a quality which it is just as easy to 
give to falsehood as to truth : accordingly, 
so it be but precise, what is notoriously false 
IS just as good as if it were true. 

Precision and assuredness being two qua- 
lities which, consistently with truth, it is 
scarcely in the power of the plaintiff to give 
to the allegation by which, in the first in- 
stance, he states the nature and ground of his 
application*!© the judge, — the rational and 
obvious course is, to permit it in the first 
instance to be worded with that degree of 
generality and indecision, which cannot but 
accompany the conception entertained of it 
by the plaintiff in the interior of his mind.f 


+ At the hands of another individual, and, w 
his default, at the hands of the judge, a«^mim 
may have a right to a service — to a service of 
any degree of importance, — and yet, in the first 
instance, antecedently to an explanation (to an 
explanation which cannot take place without a 
meeting of the parties in the presence of the 
judge,) not a single circumstance may be capable 
of being averred with precision, consistently with 
truth: — not the quality and quantity of the ser- 
vice, the time at whuli it became due, the place 
at which It should have been rendered, the title 
on which the right to it is grounded (including 
the numerous list of collativa events, one or 
other of which must be affirmed, and of ablative 
events, all of which must be negatived, with all 
their several circumstances of time, place, and 
individual things and persons concerned:) no, 
nor so much as, among two or more persons, the 
individual by whom, or at the charge of whom, 
the service (payment of money, suppose) shoula 
have been rendered. All depends upon informa- 
tion, which, by the assistance of the judge, may 
or may not be obtainable, but which, without 
that assistance (that is to say, at the commence- 
ment of the suit,) IS plainly unobtainable. 

In any of these cases (cases occurring in every 
day’s practice,) what can be more Barbarous 
than, on pain of loss of cause, under a penalty 
severe to any amount, unjust in every case, thus 
to insist upon precision, when, consistently with 
truth, precision is impossible ? 

Supwse the parties, — one plaintiff, and one 
defendant,— met together in the jjresence of the 
judge, everything of this sort will either be cleared 
up— cleared up at once, or put in the best tral.. 
for being so. . 

Suppose, besides the plaintiff| two individuals, 
of whom it is as yet uncertam on which the 
burthen ought to rest i let both of them be pre- 
sent at tb* meeting, this point, it will foeqaetttly< 
happen, may be cteare^ up on the spot* and m, 
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This course was too simple for the founders 
of English jurisprudence. Certainty (mean- 
ing, as before, precision) — certainty, it had 
oec^irred to them, was a very desirable pro- 
perty ; as on all other occasions, so, in parti- 
cular, on the occasion of all allegations and 
communications made for the purposes of jus- 
tice. Certainty, therefore — nothing short of 
certainty, was what on this occasion they 
were determined to have. But the allegation 
you insist upon cannot at the same time be 
thus certain, and be true. Well then, ifthatbe 
the case, we won’t insist upon its being true. 
In our law, in our morality, diffidence is un- 
pardonable: as to falsehood, far from shock- 
ing us, it is on all occasions our delight. Fear 
nothing, plainlilF; falsehood shall be no pre- 
judice to you, so it be advanced with confi- 
dence. 

To men who could decide thus, all idea of 
utility must have been altogether Aut of sight: 
adherence to pritclice, adherence, and that of 
the blindest kind, was taken for the only rule. 
For every purpose of information, false in- 
formation must in this case have been worse 
than none : the effect of it, if it had any, 
could only be to mislead. Yet this falsehood 
they were determined not only to receive from 
the plaintilf, but to force him to give. 

Of the information required to be given, 
and given accordingly, in pleadings, what can- 
not be said is, that it is in every instance 
false : what may be said is, that it is in so 
many instances allowed to be false, that, upon 
the whole, it is of at least as little use as if 
it were always so. 

Not content with requiring, at the hands 
of a plaintilf, allegations winch, supposing it 
in his power to render them correct, might 
afford to the defendant information capable 
of being of service to him for the guidance of 
Lis defence, — might, in a word (in so far as 
it were true and correct,) be useful and in- 
structive; — theybave. .on various occasions, 
insisted on a variety of allegations, partly 
false, partly irrelevant, partly absurd and 
unmeaning, and which, if true, could not be 
of any use. Why insist upon them? For what 
reason ? Because the insertion of them had 
been customary. Violation of truth is a thing 


not worth avoiding; departure from 
from precedent, would be intolerable. 

If the judicial power had seconded th^ 
views of the legislative, the state of lepsla- 
tion on this ground would not have been thus 
deplorable. A time there was, in the reign 
of one of the Edwards, when the legislature, 
by an act which is still in force, conveyed to 
the respective courts (or rather to the chan- 
cellor) a subordinate power of legislation in 
this behalf. But power, legal power, is one 
thing ; knowledge, intelligence, which is in- 
tellectual power (not to speak of inclination,) 
is a very different thing. What the legislator 
did convey to them, was legal power : what he 
knew not how to convey to them, was incli- 
nation : what he could not convey to them, 
was ade(pmte intelligence : he had it not to 
give ; they, if he had, were not in a condition 
to receive it. Had their stock of intelligence 
been ever so abundant, what should have been 
their inducement to employ it? The labour 
would have been their own ; the benefit would 
have been reaped by their fellow-subjects : a 
part by suitors ; the other part, and the most 
valuable (because reaped without expense,) 
by those whose good fortune it would be, by 
means of the information thus afforded them, 
to escape the nnsfortune of becoming suitors. 
Instead of pursuing the course prescribed to 
them, they took a course which was at once 
more ooimnodious and more profitable. They 
left it to the plaintilf to word his own demand; 
and when worded by him, and worded at his 
peril, he learnt by the gain or loss of his cause, 
whether the wording of it was or was not 
to their taste. For themselves, they never 
tliought anything about t^ie matter; it was 
for him to declare, and at the peril of loss, and 
perhaps ruin, what those conceptions were, 
which, so far from having been declared and 
made known, had never been so much as 
formed. 

The same proposition was capable of being 
expressed in a multitude of different ways, 
and perhaps with equal propriety in any one 
of the whole number. When the suitor came 
to give words to his claim, what was the in- 
quiry of the judge ? Not whether the word- 
ing employed by the plaintiff was capable of 


consequence one of them be left free. He has 
had to make this one, perhaps unpleasant visit ; 
at this price he is- free. What is this, compared 
to an English etpiity, or even common-law suit? 
M'^hat a flea-bite is to a fracture. 

Under the technical system, the right and the 
■wrong defendSht being as yet absolutely undis- 
tinguishable, the plaintiff finds himself compel- 
led to fix upon one of them in the dark. At the 
end of the suit, when the evidence comes to be 
heard, the one thus fixed upon turns out to be 
tl^ wtong one. Here, ffien, instead of the money 
(supposing it money) justly due to him, the re. 
ault IS. nhliffAtion of naviner three, four, or 


five score pounds more than a great majority of 
the people would be respectively able to pay, 
were they to leave themselves houseless, naked, 
and penniless. In this condition, the plaintiff 
has to seek his remedy against another defendant, 
who, if for this time he ha-ppens ,to be the right 
one, may have gone out of reach, or become in- 
solvent { or the evidence by which, if taken in 
time, the obligation might have been proved 
upon him, may be unobtainable. But suppose 
the plaintiff at this time successful ; will hft ob- 
tain re-imbursement of the costs produced by 
his innocent and inevitable mistake ? Not to 




be bun^elf (tbeju^lge) 

« li>Te jni^oye4« If there vras e bair’s- 
^i£^ence, bo much the worse for the 
Ub eause was gone. 

j • any possible means of safety for 

li^^i^Sg^uiiate, or perhaps obnoxious, suitor? 
PHinbbttes it has appeared to me that there 
l^lione. The dmm was alibe capable ot 
llfl^usg jn^eferred in either of two ways : the 
l^ntin pitchecl upon the first, the judge upon 
second : had the plaintiff employed the 
p8<Mnd, the judge would have stamped his ex- 
f^iwve approbation upon the first. 

To the non-professional reader, a few spe- 
mwq^s of what lawyers call certainty may be 
iwil^r useless nor unacceptable : — 

, 4. spedflc thing (if you want to get it of 
0 inan, or he wants to get it of you,) belongs 
jo the class of moveables, or to the class of 
aminoveables. 

The first instrument by which any infor- 
isatjon is pretended to be conveyed, is the 
deela$‘aiion—4he first instrument delivered in 
the plaintiff^s name. Under natural proce- 
dure, at the first judicial meeting (be it a 
moveable thing, or a thing immoveable, that 
is demandeci,) what the thing is that is de- 
manded, and on what ground it is demanded, 
would (amongst so many other articles of in- 
formation that might eventually be of use) 
come out of course, with every degree of cer- 
tainty that was at once requisite and prac- 
$ica^e. 

How is it under technical procedure ^ If it 
|s a horse your adversary wants of you, the 
lieMon is c^ed an action of trover, and the 
fteplaration a declaration in trover. To state, 
imd ivitb truth, what it was that was wanted 
myou, viz. that it was a horse, could not well 
ha avoided : but as to the ground of the de- 
mand, the statement under this head must 
always indeed be precise, but (except in a 
euse which scarce ever happens) it must as 
certainly he false. It must be not only false, 
htif impertinent. Had it been necessary for 
him to say h^w the animal became his, this. 
In ease of his demands being unjust, might 
have been of use to you. This, accordingly, 
ia Vfdiat he is excused from saying : what he 
is Obliged to say is, how it came to be yours : 
fthat b, in your possession for the time 
(Ihopgh, if his demmid be well grounded, you 
h4^ 'no permwent right to it.) '^om found 
i^horse : this b wfiat he would always be 
to say, even were he to know that you 
or that be lent it to you. 
a thing immovpable b the subject 
Ilpdd, p is still worse. Not only the 
of the title i^ never given, but, 

' Tl|>^ou the subject of the de- 
tgivan, it is never true. If it is 
mie Abre tlfiit » wan wafiisof you, his lawy^ 
mmitions iweni^ acres or two hundred — any 



smmber that he pleases. Af fo the the 
place of instruction b here i^ineimplMA'hir 
^sehood and impertinencies. A foolish stcey 
b told about somebody called Poe, that nba 
turned out by somebody called Koet.,4m Ima- 
ginary man by another, — as anybody may see 
in Blackstone.* 

Thereupon, to work the lawyers go, upon 
the ground of this superficblly silly, funda- 
mentally wicked, story : justice the pretence, 
pillage the object and result, mendacity the 
means. 

Are you really at a loss to know what it 
is the man wants of you ? The information 
pretended to be given by your adversary being 
all a sham, — ^if you want any real information, 
it is for you, the defendant, to apply for it. 
Your lawyer makes a motion for it. so juuidi 
more business: a cause within a cause. 
we see the use of the false information : to 
make a maa pay so much the more if he would 
have true. 

Where ignorance or doubt is the real state 
of the mind, assertion of knowledge is menda- 
city. Who IS there that does not see this f 
What lawyer can avoid seeing it ? Every de- 
gree of persuasion, short of that which 
pressed by the word knowledge, is pfcp^he^ 
in pleading : it would be want of cer^Aty; 
Mendacity, therefore, on the part of every 
snitor whose degree of persuasion falls short 
of the highest, is called for and compelled. 
Moral vice is made into a legal duty : and a 
duty for the breach of which there b no par- 
don. 

Wherever a man speaks in the disjunctive, 
a sort of doubt is confessed : which is a sort of 
ignorance. Accordingly, the disjunctive con- 
junction or IS proscribed in pleading. The 
word and is exacted instead of it. Why ? 
Because and is always certain, though it be 
always false. 

Half a dozen, or thereabouts, is the num- 
ber of different titles, upon one or othei of 
which, or perhaps sometimes two qr more at 
a time, a demand of money due is most fre- 
quently apt to be grounded : work and la- 
bour done, goods sold and delivered, money 
lent without secuiity, money lent on note of 
band, and so forth. You sold the defendant 
a horse for £20, and he gave you his note of 
hand for it. It is matter of doubt to you, 
which fact you may be best able to prove : 
the sale of the horse, or his signature of the 
note. At the suggestion of truth and coav 
mon sense, would you say that the man owes 
you £20, — viz. either upon score of the 
sale, or upon the score of tW note ? You 
would lose your money. What they make 
you do b, to demand two debts ot £20 
one 4ue upon the salei the other upon the 
note. 

— — - 


* B. Uh^Chap. 11. 
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Jn ^ oase just puti^ l^ie tw&idl«niteidg 
4 aai||b^ term But tbe pntctioe is, where one 
4 ^t IS due, to claim half a dozen or more, as 
«boVe ; each to the .same amount ; each with 
a adparate dount (that is the word) to claim 
it. The more counts the more writing : the 
more writing, the more fees. 

Whatever be the demand, in general a de- 
claration contains divers counts; stories, of 
which one may perhaps be true, moat com- 
monly all but one hilse. 

Thereupojj, at the trial, the jury being 
agreed, and ready to give their verdict for 
you the plaintiff, — doubts upon doubts, on 
which of all these counts to take it : the 
jury, who know nothing about counts, wait- 
ing in gaping admiration to know what de- 
cision, which is not theirs, shall be given to 
the world for theirs. Take your verdict on a 
wrong count, you lose it ; saving always the 
privilege of taking your chance (atthe twelve- 
month’s end) for another such verdict, which 
may again be on a wrong count: and so toties 
quoiies. 

Under natural procedure, at the first judi- 
dicial meeting, — in a court of conscience for 
example (for parliament, whensoever it shall 
be its pleasure, knows where conscience is to 
be found,) — all this would have been settled 
at once, and upon the best evidence. 

Such being the case with the most com- 
mon sorts of demand that could be found, — 
suits individually counted, in perhaps nine- 
teen out of twenty, — to pursue the inquiry 
through the list of the less common ones, 
would be as useless as it would be endless. 
Such the information destined fur the suitors : 
such the pretended, and not intended, use to 
the suitors ; such the real and intended use, 
to the judges and their partners. 

All this lies open to every eye that can 
endure to look upon it : all this, though in 
Blackstone’s colouring, is pourtrayed even by 
Blackstone. Such is the ground on which he 
builds the claim of his firm to the veneration 
and gratitude of mankind 1 

All this for ever before our eyes, pleadings 
coming in question, judges talk of certainty. 
To all this certainty, know they, or know 
they not, the non-necessity of truth ? If yes, 
what dishonesty ! if no, what ignorance 1 

Pretended study, — to prevent surprises: 
that, at the trial, both parties may come pre- 
pared. Real study, — to produce surprises : 
that, sometimes by the production of the sur- 
prisC) sometimes by the apprehension of it, 
business may be made. 

By the juifcial meeting, surprise would 
really be prevented : everything that was ever 
called surprise. Who, except by shutting bis 
eyes, or turning them aside, can avoid see- 
ing it? 

loictyer.— -The pleadings giving, according 
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to you, no information, or Worse than nowiV 
how is it that surprises are not perpettMd? 
How is it that parties ever come prepared 

Non-Lawyer.-^l did not say that no infor* 
mation is ever to be got from your pleadings ; 
such consistency, I have Observed alreSdy, 
would be of no use to you, but the contrary. 
What I mean to say is, that in general it is 
not from that source that the information a 
man stands in need of for the support of a 
just cause, is obtained. Whence, then, is it 
obtained? From the previous transactions 
between the parties, ease » compara- 

tively rare, in which, betore the suit begins, 
the defendant is not pretty well informed 
what it is the plaintiff wants of him, and on 
what grounds it is that he demands it : so, on 
the other hand, the plaintiff, on what grounds 
(if on any) the defendant means to dispute if. 

But, where information is by either party 
really wanted, generally speaking, he has this 
alternative : either he applies for it by mo- 
tion (a cause within a cause,) getting it, ot 
not getting it : or he does without it as well 
as he can.* 

Lawyer You will admit, at any rate, that 

information is afforded, as often as the plead- 
ing goes to the length of special pleading. 

Non-Lawyer Agreed. You on your part 

will have the goodness to admit four things ; 
1. That the information so given, being given 
under the mendacity-licence, need never hav* 
a syllable of truth in it ; 2. That the more 
there is of it, the more business ; 3. That, 
where there does happen to be any truth in 
it, the effect of it is liable to be destroyed by 
nullities, against which no human prudence is 
sufficient to secure it; 4-«And that, at the 
end of twelve, or fifteen, or twenty, months, 
it is not in the power of your special pleading, 
be the chain of it ever so long, to give hall 
the information (meaning true and useful in- 
formation) that, at the first judicial meeting, 
would be given in as many minutes. 


• So utterly unfit is the initial document 
called the declaration^ in the opinion of judges 
themselves, for any such purpose as that of in- 
forming the defendant wnat claim it is that is 
made upon him, — that a practice has grown up 
of compelling the plaintiff to give in, together 
with the declaration, another document, called 
a bill of particulars, which shall really specify^ 
what the declaration pretends to specify, the na- 
ture of the demand. According to the judges, 
then, who have introduced this practice, the de- 
claration is waste paper : utterly useless with 
reference to the purj^se for which it is pretended 
to be meant; productive only of a mass of ex- 
pense to the defendant. The bill of particulars 
really giving the information, all the information 
that 18 wanted, — the question, why the declarait 
fion is not abolished, is a question for those who 
arc capable of penetrating the mysteries Of wie 
judicial conscience.— 
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CHAPTER XVIL 

<ftrMUKT9tr OSyiCB — PRINCIPLE OF JARGON, 
V ' ' 0« JARGONIZATION. 

and use of language (meaning 
language,) is to convey information : 
Stion which, in some way or other, 
|>e of use ; for which purpose (except 
i jiere and there a case, too extraordinary to 
oP^nt on this occasion a claim to notice,) 
Il,«nu8t be true. 

, j.yhe object and use of lawyers’ language is 
I^C^old : partly to prevent information from 
!^i|tg conveyed to certain descriptions of per- 
spn# I partly to cause such information to be 
conveyed to them as shall be false, or at any 
cate fallacious : to secure habitual ignorance, 
or produce occasional misconception. 

. Misconception, as will be seen, is on those 
occasions a sort of igiprovement upon igno- 
rance; all the purposes of ignorance are served 
hy it, but in a more exquisite degree. Par- 
ticular misconception is the occasional result 
of general and habitual ignorance. Its ten- 
dency is to rivet the chains with which the 
{ittblic mind has been loaded by ignorance. 

All those peculiarities whereby the lan- 
gu^e made or employed by lawyers is con- 
ducive to this effect, may be comprehended 
under the general name of jargon : law-jar- 
gon. 

Various are the shapes in which jargon is 
capable of making its appearance — 1 . Foreign 
iRuguage, dead or living, 2. Obsolete lan- 
gUi^e; 3. Technical language undefined , 4 
Nonsense ; 3. Fiction ; G. Ordinary language 
perverted. None ^ut what may be made sub- 
servient to the general end . one or another, 
this or that one of them, is to be employed, 
Rs occasion serves : but, that the use of them 
ia not altogether indifferent, will be seen as 
we advance. 

Each has its use ; each was to be made the 
most of, as occasion served. Each has its 
use ; some more than others, as will be seen. 
Anything will serve, so it be repugnant in 
Miiy way to the ends of language. 

, A lot of jargon may consist either of pro- 
poidtions, one or more, or of a single term. 
In less compass than that of a proposition, 
neither truth nor falsehood, wisdom nor folly, 
sjense nor nonsense, can be conveyed. But 
are single terms (such is their force and 
iftiie) that are sufficient, an j one of them of 
to infuse the qualities of darkness or 
linto this or that proposition, or into 
jlittjf proposition of which they make a 
“ f^e terras yfefony, larcenxjy cor- 

bloody uttainty common, hail (mean- 
-flS^atRllO vi et armisy force and arms 
*,%4)rgery, &c.) 

subject, whatever tends to 
itcRp igaoranee, is of use to lawyeis : 



but the beneficial effects of tbe ignortnee 
assuim a somewhat different conipleidon/ae« 
Cording to the description of the perscui fit 
whom the endowment is considered as beiti^ 
liable to reside : — 1. The people at large in 
the quality of suitors ; 2. The legislator ; or 
3. Men of law themselves. 

I. On the part of the people at large, it 
makes business, in three ways : — 

1. From ignorance of the law in criminaHt 

comes delinquency ; from delinquency, proso* 
cution. ^ 

2. In non~cnmtnalt, if a man, being igno- 
rant, is conscious of his being so, and knows 
not how to act with safety, he applies to law- 
yers. Hence comes an appropriate branch of 
made business, the trade of the law-adviser 
or opinionist : the opinion trade. If, being 
ignorant, he fancies himself sufficiently know- 
ing, not being aware of the traps that have 
been laid for him, so much the better. He 
then leaves something undone, which he ought 
to have done, or does something which he 
ought not to have done and litigation, with 
loss, or danger of loss of right, or of falling 
under some burthensome obligation, is tihs 
consequence. Business in the way of asFiRt- 
ance, previous business in the way of advicC. 

3. From ignorance m respect of the adm<N> 
tive branch of the law, the law of procedure 
(in criminally and more especially tn non cti- 
minahy) comes the necessity of having re- 
cours6-to the lawyers, in unlimited numbers, 
in the character of assistants, or (what is 
much better) of substitutes. Business in the 
way of assistance, -with ditto in the way of 
advice, step after step, at as many steps as 
possible. 

Making business is not enough, without 
securing against diminution the quantity of 
business, that is, the mass of profit, habitually 
made. 

In proportion as business is made, the peo- 
ple suffer in proportion as the worms mul- 
tiply and fatten, the patient faints. Did the 
people know that the sufferings they expe- 
rience at the hands of the judge and his con- 
federates are in so large a proportion fac- 
titious, they would be apt to cry out; their 
outcries would be troublesome, and might 
lead to relief. 

Against this danger, the use of jargon is 
considerable. It impresses them with awe : 
it forms a species of the sublime. Omne ty- 
notumpro magnifico eat. Viewed through this 
medium, every object assumes such shapes 
and colours as could be wished. Factitious 
vexation, expense, and delay, 'ifecorae natural 
and inevitable: nonsense becomes science, 
fraud and extortion, purity:^ their tormentors 
and plunderers become tbelr kind protectors 
and best friends. 

It is not by its qncMty alone, that jargon 
lends its service to t^e advancement of 
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eomnion aiiwe; by tjw very quantity of it, it 
renders at least equal service. Judicial %- 
mulary, conveyance, whatever be the natffe 
of the instrument, care has been taken that 
each particle of sense shall be drowned in a 
deluge of words. By the quantity of profit, 
the particular purpose of the individual law- 
er, on each individual occasion, is served ;* 
y the contribution made to the. immensity 
and incomprehensibility of the chaos of which 
it forms a part, the interests of the whole 
partnership receive a lasting benefit. 

It is in the demesne of jurisprudential law, 
that the service rendered by jargon, in virtue 
of its quantity, is rendered in the most tran- 
scendairt degree. Where statutory law would 
create certainty by a word, jurisprudential, 
with its argumwitations, gives uncertainty in 
a volume. 

But even in the composition of statute law, 
the treacherous assistance of the professional 
lawyer has, by a disastrous necessity, been 
forced upon the legislator. Words being heaped 
together at so much a dozen, the conseqinmce 
is alike necessary and obvious. In this case, 
too, lest the virtues of tautology .and surplus- 
age should not be sufficient, the aid of dis- 
order, and a religious exclusion of those helps 
to elucidation with which no other species of 
composition is unprovided, have been called 
ill and carefully preserved. The details of 
this policy would diverge too far from the 
present purpose.f 

II. On the part of the legislator, the ser- 
vice rendered by jargon to the partnership 
admits of some diversifications : though all 
resolvable into this, viz. either adding to the 
quantity of business (i. e. to the mass of pro- 
fit extractible from the mass of business,) or 
protecting it against diminution from that 
commanding source. 

The interest of the legislator, in as far as 
it has been brought into coincidence with his 
duty, is, on this as on all other grounds, the 
same as that of the {jeojde : the ends of the 
legislator are no other than the ends of jus- 
tice. Having the power in his hands, he will 
of course (unless in so far as he can be cor- 
rupted, or drawn from his duty, or led into 


* Marriage-settlement: — property to be set- 
tled, twenty -eight thousand pounds ; costs of 
settlement, two thousand seven hundred pounds. 
I have this from a conveyancer ot the first emi- 
nence, hinnself concerned in it. 

-f- The style of the British statutes is a dis- 
grace to the nation in the eyes of Europe 
Opening a book of these laws in one band, open 
a book of FredBi, of Austrian, of Prussian sta- 
tute law in the other : without understanding a 
syllable of any one of the languages, a man may 
see enough to satisfy him, that, in the structure 
of the three last, the ends of language are aitrjed 
at; in that of the other, ends opposite to the 
«>w of language. ( Vide Nomography, in Vol. 
III. p. 33)!) 


mistakes in the exercise of it) take esec^MI 
care that the mass of made-business, and 
thence the mass of lawyers’ profit, be $a 
small as possible. 

Towards preventing him from exerting bis 
power in this way, the services of jargon are 
in the highest degree important ; — > 

1. By the heaps of filth, moral and intel- 
lectual, of which it is composed, it becomes 
a perpetual source of disgust, and serves as 
a perpetual repellent to the eye of scrutiny. 
“ As to that cell there, sir, you must not 
think of looking into it : you will catch some- 
thing bad : the smell will be too much for 
yon.” Jailor’s quarte and tierce in fencing 
against Howard, .fails have had their Howard; 
jurisprudence wails for one. 

2. It converts the whole field of legisla- 
tion into a thicket, impenetrable to the legis- 
lator’s eye : when he does work, he works 
blindfold: be works at random, at the hazard 
of creating more mischief than he cures. As 
often as this happens, then comes the lawyer’s 
triumph: “ You would be meddling; see now 
the consequence!” 

That sort and degree of knowledge which 
the subject (dealt with as it has been) admits 
of, is now an object of monopoly in the hands 
of the partnership. The stock of endowments 
such as the legislator must possess to do his 
duty, stands distributed upon a plan tb,e most 
commodious imaginable. On the part of the 
man of law, — what there is of knowledge , 
power to be had for asking, were it but con- 
venient for him to ask for it ; inclination, 
acting in a direction directly opposite to that 
In which it must act, to prompt a man to 
apply the knowledge and ijower to any other 
than a bad purpose. On the part of the legis- 
lator, — power, and, for the most part, incli- 
nation: but of knowledge, appropriate and 
necessary knowledge, so deplorable a defi- 
ciency, as divests the other endowments ot 
all force and virtue. 

But the mass and efficiency of jargon is 
continually upon the increase. In the way of 
reform, and previous necessary information, 
whatever maybe the degree of difficulty one 
day, exists with increase the next. Every 
day, the more urgent the demand, — the more 
hopeless the supply. 

The partnership look on and triumph. Soon, 
if not already, their language will be in this 
tone unanimous : — Yes, so long as it was pos- 
sible, a change might have been useful ; but, 
whatever it may have been, it is now impos- 
sible ; human faculties are not equal to it. 

From different temperaments come differ- 
ent tones. Those (if such there be) who still 
fear the possibility, will deny. the use : the 
use may be admitted as a point not worth 
disputing, by those who look to the impos-ir' 
sibility with an eye of confidence. 

Admit the impossibility, they will dlow 
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jIW- without «etuple. The 

f»f euimr « got by the admission, and 
Atl^lQg hpMt^by it. The plea of imposgibibty 
It^allyotMiiy bepome plausible; a little while, 
M iwiu tffecome real. 

their intercourse one with another, 
again its use. It serves them as 
||.^|p0lOd of union: it serves them, at ever^ 
fl^dt to remind them of that common iiite- 
IP^ by which they are made friends to one 
OM^her, enemies to the rest of mankind. 

(Qohoperat^on is thus secured — concert ren- 
ding unnecessary. Concert would be conspi> 
Ipiy: co-operation without concert produces 
W the advantage without any of the danger. 

'If jargon nurses ignorance among those 
who employ it, as well as among those at 
Whuse expense it is used, so much the better. 
Tbo knowledge which is of use to the man of 
law, is not positive knowledge, but compa- 
rative : nor even of that the reality, but the 
appearance: of the reality just so much, and 
no more, as is necessary to keep up the ap- 
pAWrance. When the suitor, a non-lawyer, 
n^ea a mistake about law, the mischief falls 
aqiKin his own head. When a lawyer makes 
a mistake, the mischief falls upon the suitor, 
m the client : care has been taken that it 
shall do so.* Under these circumstances, su- 
perior knowledge in superintending stations 
i^ng put of the question, nothing is so con- 
venient as genuine ignorance : unintentional 
mistakes cost less to make than intentional 
mies. 

'Between the veterans and the tyros, the 
harmony of interests is not in this point per- 
haps altogether perfect; hut such minutiae 
belong not to this^ place. 

Nursing ignorance, jargon serves at the 
same time for a screen to it. It does more 
over a head of ignorance it puts a mask, ex- 
hibiting a face of science. It is the disser- 
ta^on upon Sanchoniathan, presented to the 
Vh»r of Wakefield. 

This is among the circumstances, that, 
under the technical system, concur in render- 
ing quirks so pleasant and convenient to the 
thorough-bred judge. He feels a degiee of 
awkwardness where a decision is to be given 
upon the, merits. If there be any statute law 
in the case, the letter of the law is a sort of 
check to him. Statute or no statute, the com- 
mon sense of mankind operates at any rate 
ast'*, check, and that a troublesome one. On 
ihlaSground, decision, too, if it is to be on the 
side, IS apt now and then to require fa- 
wbidb, whatever they may have been 
t, have been enfeebled by habitual diet- 
klrom the fountain of jurisprudence. If 
he exposes himself: if he is 
Utile praise, compared with 
4 jbp, got hy jargon or hypocrisy : 
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every aUnpleton is ready 4;o*<ay»w.Wh|^ k 
tfejire in all that? ’Tis just what I,slvni«iUI 
fPve done myself. Seat^ in a chair, in 
character of a justice of the peace, with com- 
mon language in his mouth, a common coat 
upon his back, and no hair upon his head but 
his own, Solomon himself would not gain 
the praise of wisdom. Seated on a woolsack, 
Bai tholon would pass muster, while talking 
about entering appearances, oi filing common 
hail, clothed in purple and fine linen, artificial 
hair and ermine 

Every sham science, of which there are so 
many, makes to itself a jargon, to serve for a 
cover to its nothingness, and, if wicked, to its 
wickedness alchemy, palmistry, magic, judi- 
cial astrology, technical jurisprudence. To 
unlicensed depredators, their own technical 
language, the cant or flash language, is of use, 
not only as a cover, but as a bond of union. 
Lawyers’ oant, besides serving them as a co- 
ver and as a bond of union, serves them as an 
instrument, an iron crow or a pick-lock key, 
for collecting plunder in cases in which other- 
wise it could not be collected : for applyipj^ 
the principle of nullification, in many ae^, 
in which it could not otherwise have baen 
applied 

The best of all good old times, was when 
the fate of Englishmen was disposed of in 
French, and m a something that was called 
Latin. For having been once in use, language, 
however, is not much the worse, so it be of 
use no longer. The antiquated notation of 
time suffices of itself to throw a veil of mys- 
tery over the system of procedure. Martin 
and Hilary, saints forgotten by devotees, are 
still of use to lawyci s How many a man has 
been ruined, because Ins lawyer made a mis- 
take, designed or undesigned, in reckoning by 
the almanack ’ First of January, second of 
January, au3f so forth, — where is the science 
there ? Not a child of four years old that does 
not understand it. Octaves, quiridecims, and 
morrows of All Souls, St Martin, St Hilary, 
the purification, Easter day, the Ascension, 
and the Holy Trinity ; Essoign day, day of 
Exception, RetornaBieviumday, day of Ap- 
pearance — alias Quarto dte post — alias l)te$ 
amotts; there you have a science. Terms, 
Michaelmas, Hilary, Eastet, and Trinity, each 
of them about thirty days, no one of them 
more than one day ; there you have not only 
a science, but a mystery : do as the devils 
do, believe and tremble. 

Jargon pregnant with misconception, is 
better than jargon preservative of simple ig- 
norance. The sense of subjectlbn, the humi- 
liation, the self- distrust, the despair, on the- 
part of the non-lawyer, the client, the suitof, 
is more complete. 

Jargon wucb takes a word that is in e yerjf i 
man*is mouth, and usee it in a sense 
no roan ever used it, i^ better than a jargon 



i^eign, antiquated, techmea!, or 
other hard worda. Ervery man knows what 
eomikott means : most men even know what it 
means when opposed to special, and applied 
to a jury. Apply it now to hail, and take or- 
der aoout bail, you know how — Creditor. My 
debtor is going off; he must be held to bail — 
Lawyer. That he is already. — Creditor. Who 
are they? — Lawyer. Common bail; John 
Doe, and Richard Roe.— Applied to bail, com- 
mon signifies none. (You will not forget to 
charge tor these buckram bail, as if they were 
real ones.) Besides the profit, there is a de- 
gree of fun in this. You pick men’s pockets, 
while you laugh at them for their patience. 
Kick them, or spit in their faces, you cannot ; 
because it is a rule with you never to see 
their faces : but this comes next to it. 

The more pointed and solemn the assurance 
given, the better ; so it be but violated. . 

There was genius in writing word to a man. 
Appear before me on such a day, — and then 
punishing him for appearing accordingly, in- 
stead of employing an attorney. There was 
still more genius in saying, Appear in person, 
and then punishing him as before. He had 
learnt that when a lawyer says, appear, what 
he means by it is extortion or deceit : but 
seeing such words added as personal, or in 
person, he thought he might trust them for 
once ; that it was their intention for once to 
be sincere. He took it for a flag of truce: 
but, so savage is the hostility of this coalition, 
there is no trusting to its flags of truce. 

Advice to lawyers: —When non-lawyers 
plague you (as nowand then they will) about 
reforms, and something must be done to quiet 
them, they can never refuse you a hand in 
the business; and it will be your part to take 
care that what is done shall be to little or no 
purpose. When you have done what can be 
done towards spoiling the plan, you make 
your mock at it: you throw ridicule on that 
reform, and through that on all reforms, and 
so you have your revenge. Thus Blackstone 
triumphed, when, upon the translation of the 
lawyer’s dog-Latin scriptures into a sort of 
English, the darkness was but the more vi- 
sible. 

Another and a capital use rendered by jar- 
gon to the partnership, is the extensive pos- 
session it secures to the professional branch, 
of the emoluments ; the comparative leisure, 
the power, and the honours, attached to the 
commanding orders of the official branch, — 
attached to judicial offices. 

Proportioned to the advantage thus gained 
to the natural and irreconcilable enemies of 
the community, is the mischief done to the 
Interest of the community itself. Justice is 
administered by no other hands than those 
which, hy interest and interest-born preju- 
diee,' have been trained up in a predilection 
foriiijbBtice. 


A twenty or thirty years service among the 
priestesses of Venus, a qualification sme qvA 
non for admission into the college of vestahi! 

What is the proper nursery for judges to 
fill the highest and most important of judicial 
offices? Common sense (instructed by uni- 
versal practice in all other lines of service) 
answers, — Service in an inferior office in the 
same line. 

What is the proper school for a judge w'ho 
fills an inferior office? A course of attendance 
at the feet of a Gamaliel actually in office. 

CHAPTER XVIII. 

THIRTEENTH DEVICE — FICTION. 

What you have been doing by the fiction, 
— could you, or could you not, have done it 
without the fiction ? If not, your fiction Is 
a wicked lie : if yes, a foolish one. 

Such is the dilemma. Lawyer! escape 
from it if you can. 

But no • the distinction is but in appear- 
ance ; folly none in either case, except in so 
far as all wickedness is folly : mischievous in 
every case the effect; in every case wicked, 
if it had any, the purpose. 

Fiction of use to justice ? Exactly as Bwin> 
dling is to trade. 

The fictions with which the substantivo 
branch of the law has been fouled, belong not 
to the design of the present work. 

The fictions by which, in so much greater 
abundance, the adjective branch is polluted, 
may be distinguished in the first instance into 
two great classes : the falsehoods which the 
judges are in the habit of uttering, by them- 
selves, or by the officers under their direc- 
tion ; and the falsehoods which they cause to 
be uttered by the suitors. 

1. Take for the first case, as one of the 
most striking ones, that of common recove- 
ries; * though it belongs to the substantive 
branch with as much propriety at least as to 
the adjective. 

The judges formed a plan for making busi- 
ness, by enabling the proprietors of entailed 
estates to cheat their heirs. The king, as is 
said, through policy, or perhaps through ne- 
gligence, gave them their own way. A sham 
action w’as brought against the proprietor: 
the proprietor, by direction of the judges, 
named a creature of theirs, the crier of their 
court, a man worth nothing, as the man of 
whom he bad bought the land, and who stood 
bound to prove the title to it a good one, or, 
on failure, to give him another estate of equal 
value. The father lost the land ; that is, got 
the power of doing with it what he pleas^ : 


• 2 Blackshme, W7* Fines and recoverim 
has been before observed) have been abqUsBal 
by 3 & 4 Win. iV. c. 74.— Arf. 
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Ibifil fttf h4ttC3r'Wtis done to the children , becftuse 
K&e,&ther/iMrd through him, they, hie child* 
rdh>' got the crier’s land instead of it. This 
the||idl|*ek .receiving their tees, never failed 
liDKi!ilt3y 1 it is entei ed upon the record. A 
is the very tabernacle of truth : let it 
it will, no man is peimitted todis- 
^^the truth of it, or of any part of it. 

^' f'Bham equivalent, as above, to heirs ; sham 
^iiHty to defendants; sham security to 
pontiffs; sham notices to both, and more 
especially to defendants ; sham pi etences to 
dive another for cheating one anothei of busi- 
ness. To give the list and the explanation 
o£ nil those shams, with the consequences 
drftw'n from them, would be to heap volume 
Upon volume. It is of such mattei that the 
system of procedure, as displayed in the 
Imks of practice, is composed. 

Such is the mattei of a record: everything 
Is sham that finds its way into that recep- 
tacle, as everything is foul that finds its way 
out of Fleet-ditch into the Thames. 

The spice or two of truth, buiied here and 
there amidst those heaps of falsehood, serve 
but to make the compost the iicher, and the 
better adapted to the purposes of misconcep- 
tion and deception , ip a word, to the service 
of the ends of judicature. They serve to 
favour the operation of the double-Jounlain 
principle s which see. 

2, Take next the case of sham hail, and 
sham pledges of prosecution. 

In the infancy of the technical system of 
Bnglish procedure, the performance, on the 
part of the plaintiff, of an operation called by 
the name of finding security, was established 
in the character pf a condition precedent to 
the subjecting a man, m the character of de- 
'fendant, to make answer in any way to a 
|udicial demand. The security was real, but 
eventual only, and not dcposititious a pair 
oS friends binding themselves (though by pro- 
mise 'only, and not, as in case of pawning 
goods, by actual deposit,) to pay a sura of 
money, preliquidated or not preliquidated, cer- 
tain or uncertain, in case the plaintiff should 
lose his cause. Pledges of prosecution was the 
name given to these friends.* 

IMo such pledges are in any case found ; a 
lert^ficate of their being found is in every 
ease given ; and the certificate is among the 
gutless host of lies, notorious lies, without 
wittcb English judges know not how to ad- 
D^ister what in their language goes by the 
ttx^e of justice. 

7 in the case of sham bail, on the part of 
{^.A^fendant. The defendant pays an at- 
jiiegrwyt • wbo pays an officer of the court for 
one of the books of the court, an 
deporting that on such a day two per- 
tihemselves to stand as sureties 
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for the defendant ; undertaking', in the evepj 
of his losing his cause^ and being ordered 
comply with the plaintiff’s pecuniary demand; 
either to pay the money for the defendani, 
or to render his body up to prison. No sucl 
engagement has been taken by anybody. — 
The persons spoken of as having taken it, ar< 
not real persons, hut imaginary persons ; i 
pair of names always the same, John Doe am 
Richard Roe.f 

The impossibility that this vile lie sbouU 
be of use to anybody hut the inventors ant 
utterers of it, and their confederates, is toe 
manifest to be rendered moi e so by anything 
that can be said of it 

In the oiiginal institution of this security 
the pledges of prosecution,” as little regal < 
was paid to the ends of justice, as in the sub 
sequent evasion of it 

Had any legard been paid to the ends ol 
justice, the judge, wei e it only for the pui pos( 
of ascertaining what secuiity the nature ol th< 
case lequired, and what it was in the plain 
tiff’s power to give, would have exaininei 
him viva voce . not to speak of the man; 
other indispensable purposes to which tl]i( 
same opei atioii would have been suhservieat 
Instead of that, this part of the duty w^ 
tunied over to a suhoidinate officer, of wBicl 
there was but one for a whole county, th 
slieiiff. This ollicer, eithei he was person 
ally responsible fo^ the eventual justiciability 


•b This operation English lawyers, heaping lie 
tion upon fiction, call appearance : a word wnicl 
in their vocabulary has at least half a scor 
different meanings : but that which it has m th 
language ot conuiion sense is not of the numbei 
Wh^atever be the number of them, they all agre 
in this, VIZ that they signify some operatioi 
which, in every instance, is completely useless t 
the purposes ot justice, oppressive to suitors, use 
ful to none but the fraterhity of lawyers. 

A written order is deliveied to a man, com 
manding him to appear on a certain day in 
certain court of justice, under a certain penalt) 
On the day mentioned, he appears in the coui 
mentioned, and stays there the whole time of it 
sittings; this does not save him from thepenaltji 
An English judge (such is the force of usage ii 
hardening men m iniquity) scruples not to sane 
tion this instrument of deception by his signa 
ture. 

Think you to make an English lawyer com 
prehend how it should be possible that appeal 
ance, when the scene of it is in an English eoui 
of justice, should mean appearance ? The ad 
junct personal will be apt to present itself a 
capable of conveying the intimation. Appearanc 
simjily — appearance of the defendant in couri 
means indeed, it may be said, appearance of apmc 
body else in another place ; but personal ^peai 
ance, — personal appearance of the defimoant ii 
court, —cannot surely be understood as meantn, 
anything else but the appearance of that person ii 
that place. Vain expectation I personal wadded 
and the meaning or the word appeaianee is sdli 
in the conception of the man of 4av» exactly 
it was before* 
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nnd solvency of those pledges, or he was not. 
Responsible for them, for twice as many per- 
sons as there were actions brought in a year 
within a whole county, he would have been 
continually exposed to almost certain ruin. 
Not responsible for them, two secure instru- 
ments of injustice were lodged in his hands; 
for the acts of this subordinate officer were 
not, like those of his superiors, the judges, 
exposed to the scrutiny of the public eye. 
One was, to consult his own ease and safety, 
by reporting the impossibility of finding two 
such pledges. The other was, to make the 
like report for the benefit of his friends ; in- 
cluding all such persons as, for the conve- 
nience of getting rid of troublesome demands 
of all sorts, might find their account in pur- 
chasing that distinction at his own price. 

Not such, however, were the considerations 
which dictated the evasion which ensued. 
Of the due application of this security (had 
it been susceptible of any useful application 
in such hands,) the effect would have been 
the depriving the justice-shop, the (ifficina 
justitiee* of a numl>er of good customers. 
For, to a man’s being a good customer to the 
lawyers of all sorts, so long as the suit lasted 
(which was as long as they could contrive to 
make it last,) it was not necessary that the 
demand should have any merits to support it, 
or the demandant the value of a farthing left 
in his purse, to pay, in the name of satisfac- 
tion, to an injured defendant at the etui ot it. 
On the part of the jud.ire, any such inquiry 
(it may he said) would have been impracti- 
cable. Nothing more easy to say ; nor any- 
thing more true : hecause, from the first of 
their opening, it had heen the care of those 
great shops to put down all the little ones. 
Without hearing all suitors in the first in- 
stance, justice, it is true, could not he done 
to any of them ; and true indeed it was, that 
for three or four sets of judges, sitting in 
Westminster Hall, to hear as many persons in 
the eharncter of suitors as all England eoiild 
supply, has from first to last heen physically 
impossible. But what was possible, and not 
only possible but easy, was, from the whole 
of that extent of country (and from ten times 
that extent, had there heen as much,) to re- 
ceive fees ; giving, in return for those fees, 
scraps of written lawyer’s slang in due form 
of law. 

The plea of impossibility offers itself at 
every step, in justification of injustice in all 
its forms. The plea is as true, as so many 
otller pleas are false : but the impossibility 
is, in each instance, the work, not of nature, 
but of the judge. 

No man (says the man of law, in one of 
kis ipaxims) ought to take advantage of his 
own wrong. What ! no man ? no lawyer — 


* Blackstisne’s Comm. 


no judge, take advantage of bis own wrohigf? 
when, under the system of procedure wUok' 
has had the judges for its authors, it is thus 
out of their own wrong, and nothing else, 
that an apology, or anything in the form of 
apology, is, or can ever be cooked up? What ! 
no man ? Yes ; no man : subject of course to 
the exception, which, when anything wrong 
is forbidden by us, is constantly to be un- 
derstood ; viz. an exception in favour of our- 
selves, and such other persons to whom it is 
our pleasure to impart our licence. 

True it is that under this system of yours 
it is impossible, without exception impossible, 
ever to do justice. Nothing was ever more 
true. But the impossibility, whence comes 
it? From yourselves. First you make the 
impossibility, and then you plead it. And 
wherefore was it made, hut that it might be 
pleaded ? 

3. Business-stealing, or jurisdiction-steal- 
ing falsehoods. 

King’s Bench stole business from Comraor 
Pleas : Common Picas stole it back again froir 
King’s Bench. Falsehood, avowed falsehootl 
was their common instrument. B. R. let off 
one lie ; C. B. answered it by another. The 
battle is in all the books. J 

Quoth client to attorney, Such a one haa 
forged a bond upon me. Quoth attorney to 
client. Don’t dispute it ; forge a release. Vero 
0 ben trovato : this advice is also in the books. 
If true, it shows that it was not for nothing 
that so good a scholar had been to the great 
school, the school kept by the king himself 
at Westminister. Ilegis ad exemplum : such 
was the pattern followed by him. Ingenuas 
didicisse Jidebler artes, Eiip)llit mores 

Vide the case of the story-telling club in 
Joe JNIiller. Per Archer, cabbage as big as 
St. Paul’s: per Merryman, boiler as big as 
St. Paul’s church-yard. President — Cui 
bono? Merryman — to boil brother Archer’s 
cabbage. 

Thief to catch thief, fraud to combat fraud, 
lie to answer lie. Every criminal uses the 


^ This was caused by the 13 Gar. If. st. 2, 
c. 2, which required that the true cause of ac- 
tion should be stated in the body of the writ, 
before a defendant could be arrested, upon affi- 
davit that the cause of action amountea to £10 
or upwards. As the bill of Middlesex was only 
framed for actions of trespass, upon which a de- 
fendant could not be arrested for a breach of a 
civil contract, the King’s Bench was ousted of 
its jurisdiction. In order to get out of this diffi- 
culty, the judges invented the ao eliam clause, 
by which the defendant was to be brought in to 
answer the plaintiff of a plea of trespass, and 
also to a bill of debt. A few years after, lx)m 
Chief-Justice North, in ordej to get- some of this 
business into the Common Pleas, also added an 
no etiam clause to the writ of capias, in order to 
give his court jurisdiction. — Ed. 

X Blackstone’s Comm. ; Sellon’s Crompton ; 
North’s Life of Lord-Keeper Guildford, Ac, Ac, 
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wfilKMi’ he h iSK^ pinH;tl«ed in the iiae of; 

OVlIiiiMS hif hofns, the tiger his chiws, 
the^ rttt&o-iiiaSKt hh fisngs, the technical law- 

J rer his lit*. ^ Unlicensed thieves use pick- 
oelhft^r ileensed thieves use fictions. 

to be left behind, Exchequer 
fik^Srith both bands at once, stole from both 
Ifil^ei^B^bours. In design, they were all three 
upon a par : but as to success, what- 
itNlieff may have been the cause, the thefts of 
'Exchequer have been little more than 
gliding. 

' Among the falsehoods which judges caused 
*0 be uttered by the suitors, a division may 
again be made, into those which they con- 
tented themselves with encouraging, and those 
which they compelled the suitors to utter. 
In the one case, the powers of reward alone 
were employed in the generation of the lie : 
in the other case, the irresistible force of pu- 
nishment is called in to secure it 

A sample of the simply permitted lies has 
been already seen, in the instance of the 
written pleadings in general, and more espe- 
cially' of special pleading at common law, and 
the initiative pleadings called hills in equity. 
The habitual utterance of these falsehoods is 
exactly commensurate and co-extensive with 
the range of the mendacity-licence above men- 
tionedi 

These exercises of professional genius and 
mcfrality, if they do not in common parlance 
come under the head of fictions, come not the 
less under the head of'falsehoods , falsehoods 
hatched in the same heads, and in pursuit of 
tbe'same ends, the ends of judicature. 

Of the falsehoods which ai e forced into the 
lips of the suitors^ or rather (since in that 
way little would be to be got) into the paws 
of dicir professional assistants, a specimen may 
bO' seen in those falsehoods (some examples 
of which were given in a preceding chapter •) 
the utterance of which is rendered necessary 
^ pfCtence of certainty. The specimen is a 
ridi'one : ^sehood upon falsehood : for the 
reason (as we have seen) is as rich in hypo- 
erigy, as the practice itself is in falsehood. 

When a thing happened in one or other of 
two ways, and you cannot tell in which, you 
inoit not say so ; that would be uncertain : 
your indictment or your declaration would 
W vedA for uncertainty. You must say it 
hi^pebed iu both. On these terms, and on 
thi^ tmly, you are right in law : not the less 
sA #heil the fiict is impossible. And so if 
^ibe half a dozen or a dozen such alter- 
which ^re are, and more, in every 
rpnmtiee. • 

‘pMettee », to tell as many different 
a?o ways in one or other of 
httpi^osed the foct may have hap- 
pendir: tt'ls spbkpn of as having happened in 
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eadh of ^ose ilfory 

count- Thus^ if tfaarO are tawsuch eoufitsi 
there is oile of them perhaps true, one 
tainly folse : if half a dozen coQots, one pwa' 
haps true, five folse. 

A man was murdered, by being knocked 
on the head and thrown overboard: whether 
dead or not when thrown overboard, is un-' 
certain. Two counts : one, that the maii> 
was knocked on the head, and died of thw 
blow : the other, that the man, the same ntmt, 
was, at the same time and place, throw over- 
board,' and died of the di owning. Here was 
the same man killed twice over : and this for 
the better information of the supposed mur- 
derer, that he might the more clearly under- 
stand the charges he had to defend himself 
against. Had the fact been truly stated, the 
murderer would have been acquitted. This 
case occurred not much more than twenty 
years ago. ' The indictment stood the scru- 
tiny of the twelve judges 

So again tn non-criniinah. To take the 
sort of case of all others the most commonly 
exemplified. A man owes you j 620 and no 
more ; you are or are not certain as to the 
precise description of the debt, or the evi- 
dence by which you shall be able to prove 
Your attorney, with his special pleader und^ 
the bar, with or without the advice of ebSPi"' 
rister to boot, gets a declaration drawn with 
halt a dozen counts in it, less or more : say 
half a dozen. Here, then, you are made to 
demanct six separate sums of £20 each, stating 
them as different, and saying of each that it 
IS due to you * total £120 

What shall we think of that man, but above 
all of that judge, who, seeing this, or not see- 
ing it, proclaims the necessity of certainty ; 
and 18 indefatigable in his eulogiums on the < 
law, for the ngour with which it exacts the 
presence of that best ornament in all legal 
instruments ? ‘ 

Uses of these forced falsehoods : — 

1. Half a dozen or a dozen or a score of 
stories told instead of one . so much the more 
made business. 

2. Chance of mis-statement, real or sup- 
posed whence application for nullification ; 
certainty of a motion and an argument ; even 
chance of a fresh suit: at any rate, OMWe 
made business. 

3. Verdict taken in a court alleged not to 
be the proper one: application in consequence : 
more made business as before. 

4. The business having thus been rendered 
incomprehensible to a jury, what iz giveirizs 
their verdict is none of theirs, bub settled 
some how or other among the men ct law t 
neither is the judge himself reqiottsible for 
it. On one or other of all thes»eoimts» th# ‘< 


<t Leach’s Crown Cases, [p. 56d, case of Hind<» 
marsh, 1792.--Aet] « 
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t«lce» the verditct at l>i» peril : that 
}jf» tbe plaifltiflTs lawyers take it, at the peril 

their client; if they take it wrong, so 
much the worse for the client, but so much 
the better for the lawyers. The lawyers make 
the verdict, the j u ry. stare. J ury trial for e ver ! 
^sacred palladium of English liberty ! 

5. Confirmation of arbitrary power in the 
bands of the judge: the jury serving as a 
stalking horse. Incapable of judging for 
themselves, conscious of their own incapa- 
city, juries become helpless, and do as they 
are bid. How should they do otherwise? 
They know not what is done ; they know 
not how to help themselves. If the court 
likes the verdict, it stands ; if not, it is got 
rid of. The verdict, if an unjust one, cannot, 
on the score of its injustice, be got rid of with- 
out reasons. But in this way, just or unjust 
(reasons being out of the question,) it may 
be got rid of with equal ease. • 

6. The state of the law rendered more and 
more incognoscible. 

By wrapping up the real dispositions of the 
law in a covering of nonsense, the knowledge 
of it is’ rendered impossible to the bulk of 
the people — to the bulk of those whose fate 
depends upon it. What meets their eyes is 
gross and palpable nonsense : a man dead 
and alive at the same time ; a dead man and 
a live man the same person : thirty or forty 
days making altogether but one day : a man 
constantly present in a place where he never 
set his foot: the same man judge and party, 
and justice all the better for it. In jargon 
such as this, no man in whose brain the na- 
tural provision of comnton sense has not been 
eaten out by false science, can avoid behold- 
ing so much vile and scandalous nonsense; 
but if, by the help of that portion of common 
sense which each man’s fortune has imparted 
to him, it were possible to him to divine 
what disastrous sense may be at the bottom 
of this nonsense, the nonsense w’ould miss 
its mark. 

7. Legislator and people confirmed in the 
habit of bowing down to falsehood and ab- 
surdity, and recognising them as being, what 
lawyers are continually proclaiming them to 
be, necessary instruments in the hands of 
justice. If without them juStice never is 
administered, what conclusion more natural, 
than that it never can be f 

8. Corrupting the morals of the people. 
Wheresoever the use of fiction prevails, and 
in proportion as it prevails, every law-book 
is institute of vice ; every court of judica- 
ture is a school of vice. 

Put into the hands of your son the Com- 
mentaries of Blackstone ? Send him to attend 
the courts at Westminster ? For learning 
jurispru^nce, yes ; but for cherishing in his 


bosom the principles of veraoty, of 
of true honour? Stay till you have 
y^r daughter get by heart the words' of 
Piron and Lord Rochester. 

9. Corrupting the ii^tellectual faculties of 
the people. To what a state of debility and 
depravation must the understanding of that 
man have been brought down, who can really 
persuade himself that a lawyer’s fiction is 
anything better than a lie of the very worst 
sortl that the whole mass taken together, 
or any one particle of it, was ever of any the 
smallest use to justice ! 

Fiction may be applied to a good purpose, 
as well as to a bad one : in giving support ta 
a useful rule or institution, as well as to a 
pernicious one. The virtues of an useful 
institution will not be destroyed by any lie 
'or lies that may have accompanied the estab- 
lishment of it : but can they receive any in- 
crease ? The virtues of a useful medicine 
will not be destroyed by pronouncing an in- 
cantation over it before it is taken : but will 
they be increased? 

Behold here one of the artifices of lawyers. 
They refuse to administer justice to you un- 
less }0U join with them in their fictions ; and 
then their cry is, see how necessary fiction is 
to justice! Necessary indeed ; but too ne- 
cessary : but how came it so? and who made 
it so ? * 

As well might the father of a family make 
it a rule never to let his children have their 
breakfast, till they had uttered, each of them, 
a certain number of lies, curses, and profane 
oaths ; and then exclaim. You see, my dear 
children, how necessary lying, cursing, and 
swearing, are to human sustenance 1 


• A man to whom you lent a horse, does he 
refuse to return it ? Not the smallest chance 
will they give you for getting the animal back 
again, unless you say fauna it. This is what 
you are forceu to do when you bring an action of 
trover : by which, by the by^ you will not get 
our horse after all, if the defendant chooses to 
eep it, paying the price which the jury have 
happened to set upon it. 

A man to whom you let your house for a year, 
—does he at the expiration of the time refuaa to 
quit it? Not a chance will they give you for 
obtaining possession again of your house, unless 
you trump up a foolisn story about two persons, 
real or imarinary, one of whom turned the othp 
out of it This is what^ you are forced to do, in 
bringing an action of eieotment. 

On the other side of the Tweed, where no such 
lies are told, do not they contrive somehow or 
other to put a man in possession of his horse, or 
of his house ? An English court of conscience, 
would it do its business any better than it does, 
were it to refuse to make a man repay the thirty 
shillings he had borrowed of you, unless yw. 
would declare that, instead of your lending mm. 
the money, he had found iu 
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OHAFTER XIX. ^ 

DEVICE — ENTANGLEMENT OP 
^ Jt 1 ^ JURISDICTIONS. 

J!!jm'«o>i of jurisdiction^ how far 
f^hiervient to the ends of justice, 

^|w]|tt8DlCTioN being considered as divisible, 
possible modes of division may be com- 

E '^ied under two denominations; geographi- 
division, and logical, or say metaphysical . 

! laiter comprehending every mode not in- 
cluded under the former. 

' « Ifhe extent of the state in question being 
io 4 certain degree considerable, division on 
geographical principle is prescribed (as 
been seen) immediately by the regard due 
to the collateral ends of justice , viz. saving of 
ihe<.delay, vexation, and expense, attendant*! 
on journeys and demurrage. 

The division being already carried to as 
great a length as is prescribed by the mere 
' consideration of the regard due to those ends 
vOf justice, — f add the supposition of a certain 
degree of populousness in the districts marked 
out in conformity to those ends, the disposable 
time of the one tribunal (if there be but one) 
may be to such a degree drawn upon, as to be 
inadequate to the demands thus made upon it. 
Suppose this to be the case, thence arises an 
absolute and irrecusable demand for one or 
other of two operations a further division 
upon the geographical principle, a division of 
the first instituted district into more districts 
than one (say into two distiicts,) or the in- 
stitution of moi e courts than one (say two) 
in the sdme district. 

Each of these q^^rangements has its peciiliai 
advantage Divide the district into two, each 
with its separate court, you reduce in piopor- 
tion the quantum of delay, vexation, and ex- 
p^qse, incident to joiiineys and demurrage, 
but then you have no emulation. Leaving 
the district undivided, put two courts into it, 
each with precisely the same jurisdiction ^s 
the other, you get the advantage of emulation. 
Supposing all other circumstances equal, or, 
in case of inequality, competent alluwanci^ 
made for it ; the number of suits brought lii 
the course of the year in the one court, com- 
pared with the number brought within the 
laipne space of time in the other court, will, 
jif .made public, constitute a sort of index, 
^hibiting the respective heights at which 
reputation of the two judges, or sets of 
ilges, for the time being, stand in the scale 
estimation. 

these tyvo advantages, the former is 
i^/more certain in its nature. It de- 
ileuses purely physical; causes mu^ 
thedr operation than any psycho- 
' Itisaubject to no accidents: 
the distance is not apt to 
dumge : no can lessen that distance. 


Of this advantage, however, no notled hiitt 
been ever taken ; at least by English lawyeril. 
How should it ? Recognise this circums^ee 
in the character of an advantage, you recog- 
nise at once the worthlessness of the system 
which labours to such an excess under the 
opposite inconvenience. 

The other advantage, being in its nature 
the moie vague and unsusceptible of calcula- 
tion, is on that very scoie the better quali- 
fied for recommending itself, under a system, 
with the endurance of which a geneial habit 
of thinking with precision is incompatible. 
To the polemic, to the rhetorician, in whose 
sight victory is as precious as truth is worth- 
less, no argument is so acceptable as one 
which he can make as much or as little of as 
he pleases. 

In legislation, first the advantages and dis- 
advantages of an arrangement are sought out 
and weiglAid , then, if the advantages are 
deemed to preponderate, the arrangement 
receives the touch of the sceptre. In juris- 
prudence, first the arrangement is obsei ved 
to be established ; this observation made, then 
comes the pioblem — Required tofind'out the 
advantages of it. 

Original short-sightedness had divided the 
business, upon the logical principle of divi- 
sion, among thiee courts: mutual rapacity 
had by degrees bioke down here and there 
the fences . mutual lassitude and impotence 
liave left things in this state The former 
arrangement, though made by the legislator, 
was made so long ago that it could- not hut 
have been a wi^e one the latter, though 
made in the teeth of the former, being a work 
of lawyers, was still wiset Required to prove 
it so No other argument being to be found, 
the principle of emulation offered itself, and 
was received with open arms. 

That the influence of this principle, so far 
as It extends, is salutary, seems out of dis- 
pute but as to the subjecting the amount 
of It to any soit of calculation, the impossi- 
bility has alieady been brought to view. 

The effect of the emulation depends upon 
the notoriety of the proportions : but as to 
the giving to the public the possibility of be- 
ing acquainted with them, no such thing was 
ever done. Publication of tables exhibiting 
the degree of success in hospitals, is in every 
day’s practice. Medical men, being destitute 
of power, have nothing to serve as a ground 
for business, but reputation • nor anything to 
serve as a ground for reputation, hut desert; 
01 at least statements which, taking them finr 
true, afford presumptions of desert. 

If, in both or in either of two courts, the 
interest created by the love of ease happene 
to be ever so little stronger than the intereat 
created by love of reputation, tlie prindpl^ 
of emulation is without effect. ’ 

Judge Titiusmay cqipducthimself 
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than judge Semprouius, and yet conduct him* 
self in a line of frequent repugnancy to the 
ends of justice. A system of registration so 
contrived as to show continually, — in the in- 
stance of every judge, of every suit carried on 
under the direction of every such judge, and 
of every step taken in the course of every such 
suit, — the degree of regard paid to the se- 
veral ends of justice ; — such a system would 
afford a still more steady and uniformly- 
operating security for good behaviour, than can 
be afforded by the mere operation of putting 
two courts with the same jurisdiction into one 
district, for the chance of the benefit to which, 
in their instance, it may happen to the prin- 
ciple of emulation to give birth. The supe- 
riority has long been constant and decided : 
the two judges, or one of them, if they live 
long enough, sink into the vale of years : what 
then becomes of the emulation, which, fifty 
or sixty years earlier, both being oat Eton or 
Westminster, would have rendered each so 
eager to take the other's place ? 

Be it allowed, however, that in certain 
situations it may be, if not upon the whole 
advantageous, at least not in any very high 
degree disadvantageous, that in one and the 
same judicial district (that district not being 
a very extensive one) there should be two 
courts, with power over the same sorts of 
causes (viz. under inconsiderable exceptions, 
all sorts of causes ;) operating according to 
the same system of procedure ; collecting evi- 
dence in the same mode and in the same shape; 
exerting in eveiy case sufficient powers, and 
therefore in every case the same powers, the 
one as the other, for effectuating the forth- 
comingness as well of things as of persons, as 
well in the character of the matter of satis- 
faction, and (where necessary) of puni>ihrnent, 
as in the character of sources of evidence. 
Each being possessed of the several powers 
adequate to those several purposes, each con- 
sequently ought to be possessed of the same 
powers: the powers of each being subjected 
to the most effectual system of checks capa- 
ble of being employed consistently with the 
adequate execution of these several powers 
in subservience to the several ends of justice, 
the powers of each ought to be subjected to 
the same checks. 

Such are the terms on which the existence 
of two courts in the same district may be, 
according to the extent of the district, either 
advantageous upon the whole, or not deci- 
dedly and in any very high degree disadvan- 
tageous : the advantages from emulation, viz. 
in respect of superior security against raisde- 
cision, being set against the disadvantages in 
respect of increase of delay, vexation, and 
expense, by journeys and demurrage. 

Change the terms in any respect, you will 
find no cases in which the effects of such mul- 
tipUdty can be other than disadvantageous. 
VoL. VIL • 


Give to one court cognizance of causes of 
one description, to another court cognizance 
of causes of another description,* each to ^e 


* It rnight appear at first sight, that, on the 
supposition of a quantity of business greater than 
can be dispatched in the disposable time of a 
single court, and, therefore, of an adequate de- 
tnand presented for two courts, it would be de- 
sirable to make a separation of the whole mass 
of causes into simple and complex causes — allot- 
ting the simple causes to the one court, the com- 
plex ones to the other. 

That a distinction ought to be made between 
these two classes of causes, is proved by other 
reasons. 

A great majority of the whole number of suits 
do not require niore than a few minutes each, to 
hear and terminate: this is matter of experience. 
Yet here and there a cause shall arise, which, to 
do justice to it, may require more than as many 
days of uninterrupted attendance. Were no di- 
vision established between simple and complex 
causes, here might be a hundred sets of suitors, 
with their respective witnesses, all kept in a state 
of torment by one single cause. Like a broken- 
down carriage in a procession, it might happen 
to a long cause to produce irreparable damage, 
stop])ing, for days or weeks, dozens or scores or 
causes, to each of whieju upon an average, as 
many minutes might suffice. 

It would, however, be in some respects better 
(two courts in one district, together with separa- 
tion of complex from simple causes, being sup- 
posed to be resolved on,) that one of the two 
courts should not be confined to simple, the other 
to complex causes, but each court occupied widi 
causes of both descriptions, dividing its time be- 
tween them. 1. On this plan you nave the be- 
nefit of emulation ; on tine other, not. 2. Confine 
tlie simple c.'iuses to one court, the complex causes 
to tlic other, the latter seems m danger of getting 
a bad name: the delay inseparably attacned to 
the nature of the cause, may come to be charged, 
as matter of blame, to the personal account of the 
judge. 

It is better, as between simple causes and com- 
plex ones, to allot to them different portions of 
the same day, than different days. 

1. l^attcr part of every day for appointed causes, 
fore part of the day for chance causes, is easier to 
remember, tlian such and such days for the one, 
such and such other days for the other. Coming 
on a wrong day, a man finds the door of justice 
shut against him. 

2. On the principle of distinction of days, there 
are entire days on which cases (for some such 
there are) that cannot wait one hour without 
danger of irreparable mischief,® find justice in- 
accessible. Of this mischief, the principle of dis- 
tinction of hours stands clear. 

3. In the case of a superfluity of time on the one 
part, and a superfluity of business on the other. 
It will be easier to borrow of the morning for tlie 
afternoon, or of the afternoon for the morning, 
than to borrow of one day for another. 

A suit of a simple nature has been commenced 
vdthin the fore part of the day ; with the help of 
another half hour, borrowed from the afternoon, 

® Ship on the point of sailing ; female in the 
hands of a ravisner on board of it. Other cases 
might be instanced in abundance. 

T 
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I»li]la«idn o£ o^er : in the first place you* 
lose the betiefit of emulation ; in the next 
liaise ^you prochioe, without any use, the dan- 
ger of coUtsion. On the part of the plaintiff*, 
t^^eeHtldnty to which of the two courts he 
to apply, on the occasion of this or that 
ijraiVidual cause : on the part of the deten- 
uncertainty whether to submit, or not 
Co submit, to the cognizance endeavoured by 
the plaintiff to be given to the one or the 
jpi^er court, on the occasion of that indivi> 
dual cause . on the part of each court, uncer- 
#inty whether it ought to take cognizance of 
this or that sort of cause 

With the purest intentions on the part of 
those by whom the line of demarcation is 
drawn, and with intentions equally pure on 
the part of those wnose duty it is to conform 
to that line, the application of the metaphy- 
sical principle of division has ever been a diffi- 
cult one, and one which is constantly liable 
to give birth to those doubts and contesta- 
tions, the prevention of which is aimed at by 
it; — with the purest intention in both quar- 
ters — much more with sinister and corrupt 
intentions in either quarter, or in both — much 
more, again, if the two functions shall every- 
where have been (as under the fee-gathering 
system) united in the same hand, that hand 
employed in carving out pinsdiction, for it- 
self to fatten upon It will be matter of dif- 
ficulty, in the maturest and strongest state 
of the public mind, — much moie must it 
have been in those ages of barbarity and ig- 
norance in which those lines of demai cation 
have been scratched in so many diiections, 
with so much emolument to the draughtsman, 
and so much delay, vexation, and expense, to 
the suitors, of succeeding tunes 

In regard, moreover, to modes of collecting 
evidence, and of secuniig forthcomingness, — 
one of the two courts being provided with 
a set of powers and checks, adapted, in the 
best munner that can be devised, to those re- 
spective pui poses, — it, in the provision made 
in any respect in the instance of the second 
court, there be any variation, that variation 
(since by the supposition it cannot be for the 
better) will either in itself be upon a par 
with the arrangement that corresponds to it 
in the case of the first court, or it wull be foi 
the worse. The best that can happen to it 
is to be upon a par ; but m this case, — though 
of itself, by the supposition, either would 
, 

it may be dispatched : in the first suit appointed 
Ibr the afternoon, the parties, or one of them, are 
D^^tjttite ready, or, though ready, can with less 
Ifiiti^vanience wait tlie half hour, than the par- 
file simple cause can wait the whole al^, 
oir^Macha]^ two days. 

mppaM np complex business at all appointed 
fbr iBe iltAttOOn : chance business may be re- 
inateadof waiting a day, as it 
must mhctwisi^ have done. 


have been as good as the other, — yet, there 
being also, by the supposition, diversity wifii- 
out use, the effects of that diversity cannot 
but, to the extent of it, be purely disadvan- 
tageous. In its purest possible state of sim- 
plicity, the law, m every part of it, draws 
upon all men for a portion of labour and in- 
telligence more than all men have to bestow 
upon It here is an inevitable imperfection, 
with the inevitable inconveniences that are 
its consequences add to this inevitable de- 
gree of complexity (that is, of non-notoriety, 
and thence of uncertainty) a single degree 
that IS not inevitable, every word thus added 
IS a nuisance 

§ 2 Distinction between law and equity, 
how fat should it be included in the hat 
of devices 

In speaking of the entanglement of juris- 
dictions, avid in particular of the entanglement 
created by the sham distinction between law 
and equity, I mentioned it as an article in the 
list of devices it may be expected that it 
shall be shown by what title it occupies the 
place given to it in the list. 

It will be found that the device is not in 
the Cl eation, but in the preservation of it. Of 
itself, it can scaicely make out a sufficient 
title to the name la its original creation, 
it was not mischievons, but beneficial. 

Among the contrivances as yet brought to 
view unclei the name of devices, not one hut 
what, in proportion as, in effect as well as 
design, it was subservient to the sinister ends 
of judicature, was lepugnant, purely repug- 
nant, to eveiy end of justice Equity judi- 
'“^ture, though in design diiected with as 
n...^h fidelity as the othei to the same ends, 
and though in effect contributoiy in a very 
high degiee to some of those ends (viz. the 
collateral ends of delay, vexation, and ex- 
pense, consideicd as the necessary avenues 
to piofit,) was in effect coiitiibutory also in 
a veiy high degree to the diiect ends of jus- 
tice' to the prevention of misdecision, and of 
failuie of justice 

But, though itself not in strictness entitled 
to be iminbered among the devices purely 
hostile to the ends of justice, yet so intimate 
has been its combination with them, so close 
the alliance, that, in any survey taken of them, 
the omission of so capital a feature would have 
left a most material deficiency. 

In England, so unexampled was the imper- 
fection of the oiiginal scheme of judicature, 
so many of the exigencies of society had it 
left without provision altogether, that an ad.' 
dition, from some quarter or other, was matter 
of absolute necessity. These necessary addi- 
tions, with an almost inconceivable stupidity, 
the original set of judges refused to mak& 
By another set of judges, bred up in a diffhr- 
ent,— a foreign, and a great degree even a 
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hostile, school, — under the authority, or by 
the sufferance, of the same sovereign, these 
additions came by degrees to be made. But 
■^the new hands by which these indispensable 
additions were made, would not work but 
upon their own terms. The terms imposed 
upon suitors by the judges of the old school, 
profitable as they were to the imposers, grie- 
vous proportionably to the suitors (rendered 
such by the set of devices, asabove explained,) 
were not yet grievous enough, were not yet 
profitable enough, for the judges of the new 
and foreign school. The home-bred judges 
shook off by degrees the obstacle opposed to 
their designs by the presence of the parties, 
and at last contrived to avoid seeing them till 
the very last instant, when it is impossible to 
help it, and when no good can come from it : 
from first to last, Rome-bred judges never 
would suffer the parties to come into their 
presence at all. Ilorne-bred judges, when 
writing was scarce and dear, insisted upon its 
being employed, in considerable quantity, to 
no purpose, or to worse than none : Rome- 
bred judges refused to meddle with a cause, 
without a vast and boundless mass of writing 
employed in the first instance. 

The evil done by the judges of the original 
English school, in respect of the exigencies 
left without provision, — the evil thus done 
by them, in so far as doing nothing can be 
called doing, was immense. The good done 
by the judges of the Roman school, in respect 
of the provision made by them for the same 
exigencies, — the good thus done by them, 
though done so badly, as well as upon such 
bad terms, was proportionably extensive. The 
good thus done, consisted in the aid thus lent 
to the direct ends of justice. 

The evil done by the new workmen in the 
execution of the new work, consisted in the 
enhancement of the evils of delay, vexation, 
and expense : evil done, not for its own sake 

of that gratuitous wickedness they must 

stand acquitted, — but, as in the case of the 
old workmen, for the sake of the profit ex- 
tracted out of the expense. 

We have seen the engines employed by the 
old school, in the manufacture of that mass 
of profit-yielding evil which it fell to their 
share to organize. In the fabrication of the 
augmented mass manufactured by the new set 
of hands, engines the same in the main were 
employed, but with here and there a varia- 
tion in the proportions. 

All this while, be it never for a moment 
out of sight, that, — how well soever, when 
compared with the common-law branch of 
the technical system, equity, with its peculiar 
branch of that system, may be entitled to the 
appellation of a remedy, — compared with 
the natural system, it is so much sheer abuse. 
Whatever imperfections equity has corrected, 
in so bad a way, and ^ipon such exorbitant 
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terms, the natural mode, if suffered to have 
gone on undisturbed, would have prevent^ 
from ever coming into existence : and would, 
whenever called in, supply the defect, in the 
best manner, as well as upon the best terms. 

How numerous are the instances of neces. 
sary rights, for which common law gives no 
remedy on any terms, nor equity, without 
keeping the parties for months or years in 
hot water 1 but for which a jtistice of peace, 
operating in the mode in which he is in the 
habit of operating as far as the law will suffer 
him, would give a more effectual and leis 
precarious remedy, in the course of as many 
hours or minutes. 

Think of that remedy, by which (though 
still a remedy) natural and necessary incoiv- 
veniences never cease to receive a twenty 
fold, a hundred-fold, or a thousand-fold in 
crease ! And this in an age priding itself on 
its civilization, and in a nation never tired of 
boasting of its laws. 

So long, therefore, as — while a better, an 
infinitely better, remedy might be had for all 
the defects of common law — this entangle- 
ment of jurisdictions, a remedy so imperfect, 
and producing so many collateral evils, is 
allowed to subsist, — so long, although the 
purpose for which it was created was a highly 
beneficial one, the preservation of it has an 
indisputable title to a place in the list of de- 
vices. 

No man regarding the subject with a view 
to the ends of justice and the welfare of 
society, can seriously believe that the exist- 
ence of two repugnant masses of substantive 
law — that the existence of two repugnant 
masses of adjective law, tM» systems of pro- 
cedure grounded on repugnant principles, — is 
really conducive to those ends. If this be so, 
then to the score of device, of artifice, of 
fraud, of hypocrisy, must be referred what- 
soever composed complacency, much more 
whatsoever active and busy applause and ad- 
miration, we see bestowed upon English ju- 
risprudence, for the felicity it enjoys in the 
monoply of this peculiar excellence. 

§ 3. Equity jurisdiction, its origin 
and extent. 

Taken by itself, or anywhere else than in 
company with the word court, equity is aftra- 
cadabra: a word without a meaning. 

To give a meaning to it, you must con- 
nect it with the word court, and say, court of 
equity.* 

* England had once its court of star-chamber : 
France its court of the marble table. Exphun 
the business of a court of equity by a definition 
of equity ? As well might you explain the busi- 
ness of the star-chamber by the definition of a 
star, or the business of the oour de la table da 
marbre by the definition of marble. 

As often as, in his argument, a lord chancel- 
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. '.Wbaty than, i* a court of equity? Any 
,(aqutt in ,wIug1i the course of procedure is in a 
Mi^tun form : the characteristic of that form 
the tort of instrument called a bill tn 
; atty court in which the instrument, 
ihd written instrument, in which the plaintiff-'* 
•tates his demand (that is, the judicial ser- 
vice which he calls upon the judge to render 
tQ hun) bears that name. 

To bear that name, it must contain, besides 
^occasional parts, three essential parts: the 
eharginff part, containing a statement of the 
.lle«d feet, i — the interrogating part, con- 
'taining questions adapted to the purpose of 
extracting from the defendant a sort of con- 
fessorial testimony, admitting the matter of 
fiict alleged, or so much of it as shall be suffi- 
cient to warrant the judge in acceding to the 
prayer ; — and the prayer itself, in which a 
statement is given of the service looked for 
at the hands of the j udge. 

The defendant, if he means to combat the 
obligation of rendering this service, is under 
An obligation of yielding the testimony thus 
demanded of him.* the instrument in which 
it is contained is called an answer, the defen- 
dant’s answer, to the plaintiff’s bill. 

At the time this answer is delivered in at 
an office, the truth of it is declared, in gene- 
ral terras, by a vivd voce declaiation, accom- 
panied with the ceremony of an oath. 

Of this ceremony, the effect is to deprive 
a man, pro re natd, of the beneht of the men- 
dacity-licence, granted (as alieady explained) 
to all parties on the occasion of the pleadings 
delivered in by their respective attorneys, on 
the occasion of a suit in a court of common 
law. To the plwntiff, in respect of his bill, 
the licence is reserved ; and he is even com- 
pelled to make use of it . to the defendant it 
IS not reserved. 

What, then, is equity ? Answer Whatever 
has ever been done by a court of equity. 

A court of equity is a soit of court pecu- 
liar to English jiuisptudence, and the insti- 
tution of which took place at a period of time 
comparatively recent, relation being had to 
the other courts, called courts of common 
law. 

The powers assumed by this sort of court 
have applied themselves to the substantive 
branch of the field of law, as well as to the 
adjective branch, the law of procedure. 

1. To the substantive branch . accordingly 
you have legal estates, and you have equitable 
estates. The same estate which by the com- 
nioh-law courts, if applied to, would be given 




Of a lord chief baron pronounces the word 
'"'y^'-^ubstitute, if it be more agreeable, the 
or the word marble: it will make no 
rence. 

. J the comparatively rare cases of a 
pl^ mild it demurrer, not worth explaining for 



to one man, the equity courts give to another. 
The same estate, which, upon your applying 
for it to a common-law court, the court wifi 
give to you, — an equity court, upon an a(h- 
plication made by your adversary, will give 
to your adversary. In case of a conflict, or 
seeming conflict, of this sort, the equity court 
is the strongest nor is the common-law court 
dissatisfied , it has had its fees. 

The subject which gives most occasion to 
this difference, is the interpretation put upon 
conveyances (wills as well as deeds inclu- 
ded ) the interpretation put upon these in- 
struments, or rather, the disposition made of 
men’s property, on pretence of interpretation. 
Common law gives the property to one man, 
equity to another . when a man’s intention, 
01 pietended intention, has been ascertained, 
equity will sometimes give effect to it, in a 
case in which common law would refuse to 
give effect to it, 

2. To the adjective branch. In this field, 
the principal operations of equity may be 
ranked under two heads — 1. Rendeiing, for 
the purpose of giving effect to acknowledged 
rights, a variety of services, which the com- 
mon-law com ts, through stupidity or inability, 
had omitted to do ; 2. Stopping what was m 
a course of being done, or overthrowing what 
had been done, by the common-law courts, 
upon a variety of occasions. 

Between stupidity and inability, the dis- 
tinction is no other than between cause and 
effect Before the equity courts grew up 
and trenched upon them, the common-law 
courts did, or might have done, whatever they 
pleased There was therefoi e no inability, but 
such as was voluntary. Doing abundance of 
things which they omitted to do, they might 
not only have done (which indeed was less 
than nothing to them) more good, but, what 
was eveiy thing to them, have got mofe mo- 
ney Therefoi e, so far as inability extended, 
it had stupidity for its cause. 

From whatever cause, however, — the list 
of the things which they could not, that is to 
say, would not, do, was a pretty long one. 

What they could do, and did do, amounted 
to this they could punish a man — hang him 
— cut his hands oi legs off : they could take 
a thing, a moveable thing, bodily, from one 
man, and put it into the hands of another : 
from a house oi a field they could turn a man, 
head and shoulders, and put him into jail if 
he came in again . they could take, and at one 
time used to take (for example, on pretence 
of your having been outlawed, when it was no 
such thing) your estate, and divide it amongst 
themselves : they could take the property of 
a dozen men (jurymen) together, and de- 
stroy or dissipate it : it was what they did as 
often as a new trial was granted : till about 
the middle of the seventeenth century, they 
would not grant one^pon any other terms. 
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What they could not do, was — everything 
else. 

Not one thing whatsoever that a man ought 
,to do, could they make him do. A man had 
agreed with you to sell you an estate, and 
you had paid him the money : could they 
make him put you in possession of the estate, 
or put you in possession of it themselves ? 
Not they indeed. What they could do, was 
to punish him, or make a show of punishing 
him, for not having done it: give you, or 
make a show of giving you, money, instead 
of the estate : to raise the money, take his 
goods, if he had not sense to put them out of 
the way — take them, sell them, and give you 
what they fetched : take his goods, or instead 
of his goods, if he had lands, and had not sense 
to dispose of them, take half of them, and 
but half, when double would not suffice. 

In regard to the future, and in the way 
of restraint, they could stop another set of 
judges, a subordinate court, from doing what 
they chose should not be done ; but they 
knew not how to deal with individuals: they 
could stop encroachments upon their judica- 
ture, but they could not stop waste. When 
a house was pulled down, they could punish 
a man for having pulled it down ; when a 
grove or an avenue was cut down, they could 
punish him for having cut it down : but as to 
the preventing or slopping him, it was out of 
their line. Mischief mu^t first be done, be- 
fore they would stir a finger to prevent it. 
When the steed was stolen, then, and not till 
then, were they ready and willing to shut the 
stable door. It required equity (when equity 
reared its head) to stop waste. 

Thus, in the way of reatruint alone, and 
that very imperfectly, could they operate up- 
on the future ; in the way of compulsion, they 
knew not how to deal with it. 

There was a particular circumstance, to 
which they were in a considerable degree, if 
not altogether, indebted for their impotence : 
and that was, their connexion with a jury. 

How a set of men in many respects so ar- 
bitrary, came to find themselves hampered 
with this salutary clog, is among the many 
historical points involved in darkness: but 
so it was. By King’s Bench, by Common 
Pleas, by Exchequer, scarce anything was to 
be done, but either for or with a jury. 

But there are abundance of things that 
eould not be done, and never have been done, 
nor ever can be done, by a jury : and amongst 
these are many things so necessary, so strictly 
necessary, that without them the existence 
of society, in a state of civilization ever so 
Mttle above the state of barbarism, ever so 
little approaching to the present, is a matter 
physically impossible: — Every function re- 
quiring occasional and occasionally repeated 
superintendence — every function requiring a 
constant eye to the future, and a ready hand 


to follow it — everything that Was to be dOno 
in a cause which, in any one of a multitude 
of respects, was to a certain degree complex. 

Except the anomalous and next to unex- 
ampled case where jurymen have been treated 
like cardinals in a conclave, — whatever is 
done by a jury, well or ill, must be done in 
a single sitting : shut up again after they 
have been turned loose, they are no jury — 
their claim to confidence is gone. By possi- 
bility, a jury may sit together (because they 
have sitten together) twenty-four hours ; but 
if they have sat together half the time, unless 
they take their verdict blindly from the judge, 
he choosing to give it to them, cross and pile 
would present a better chance for justice. 

Habituated to act with a jury, these sages 
knew not how to act without one : no pipe, 
no dance ; no jury, no justice. With a jury, 
or, in the meantime, for a jury, was every- 
thing to be done : what could not be done 
with a jury, was either not worth doing, or 
could not be done. Superstition bears her 
shackles every where : poetry has been cramped 
by unities: by unities, justice too has been 
cramped. At the play-house, what could not 
be squeezed into five hours was not to be re- 
presented : in Westminster Hall, what could 
not be squeezed into twenty-four hours was 
not to be done. 

Of the three common-law courts (the com- 
mon-law half of each Exchequer judge in- 
cluded,) there was but one, the King’s Bench, 
that bad any notion of bidding any man (ex- 
cept the sheriff) do anything : and if, having 
received the order (in law-jargon called a 
mandamus,) a man chose to make a lying 
excuse, there ended the sui>. In a fresh suit, 
if you could prove the lie upon him, then came 
work for a jury, and then he might be made 
to p;iy so much money as the jury taxed him 
at: but as to making him obey the order, it 
was not to be thought of. 

From their incapacity of compelling a man 
to do his duty, coupled with their incapacity 
of doing anything that could not be done in 
twenty-four hours, resulted their incapacity 
for the discharge of a number of functions, 
on the discharge of which the continuance of 
society depends. 

1. Scarce an act of power, whether over 
person or property, could they make a man 
exercise — scarce a trust, as the phrase is, 
could they make him execute, for the benefit 
of another. From this they were disqualified, 
not only by the two causes above brought to 
view, but by a third likewise. 

Most trusts, and in particular all domestic 
trusts, require continued superintendence: — 
interposition, not constant indeed, but even- 
tual and occasional, at a moment’s warmng. 
Cruelty, negligence, dissipation, imbecility, 
have not their long vacation. But the ciM- 
todeamorum, the judges, had, and resolved tO 
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Vttca^on ; not one week of 

W{A^ t]bey pArt with : the wife might be 
to dettth, the child corrupted, the 
jptOplArt^ Cf^tiined and wasted, — it was no 
of theirs. 

' If on account of any considerable length 

settling, they had no tolerable means 

llettling it. An account with a thousand 
in it, five hundred on one side, as many 
on the other, contains the matter of a thou- 
Ittud suits : were there ten thousand, they 
'V^ould have had no objection to dispose of 
toem, if presented one by one ; but, if pre- 
sented* in a mass, they know not what to 
make of it. 

8. If a thing were in dispute between two 
parties, the one not in possession of the thing 
could settle it, by bringing an action against 
the other : but if a third had also a claim, 
they knew not what to do about it. 

4. Destruction of property ^houses, trees, 
and so forth,) the^had no notion so much as 
of stopping, much less preventing, so long 
as the destroyer had a right to the use of it. 
Damages, meaning satisfaction in money, they 
were ready to give, as soon as he had ab- 
sconded. 

5. If a complex mass of property called for 
distribution, they knew not how to go about 
it. For every death that took place (not to 
Speak of insolvency,) if the deceased was 
worth anything, there was a complex mass of 
property vacant, and requiring to be disposed 
of ; but death was of the number of those 
contingencies that had escaped their provi- 
dence. 

, 6. If an executor had promised to pay a 
legacy left by hit testator, they could take 
measures, as above, for making him pay it . 
but if, choosing rather to keep the money, he 
had the wit not to make any such promise, 
they knew not what to do with him , he 
might do as he would with it, for anything 
they could do to get it from him. 

In some of these instances, they could not 
act at all : in others, if they did act, it was 
so awkwardly and so badly, they had better 
not have meddled with it. In comparison of 
their mode, equity, with all its delays, was 
found a relief. 

Here, then, was a goldmine — a mine rich 
iabusimss : open to any hand that had strength 
to seilte it, and the wit to work it. 

The clergy, a set of adventurers who were 
dLwajrs on the alert, — the clergy, dividing 
themselves into two parties, entered and took 
l^tosion of so many different parts of it - 
with one pretence (that is, with one 
WOfde) in their mouths, the other with 

^ tfdifod of holy mother church, and 
'1 pious nie*. Forthegoodofaman’s 
SOhlt^tAn^^ he hlsd died possessed of, be 
it whet it'WOttld, so it were'worth having. 


they were ready to' charge themselves with 
it for pious uses : and of all uses, none were 
so pious as their own. 

The bishops, having for their pr^er and 
only ostensible function, the showing men 
heaven, and keeping them on the right road 
to it, soon perceived that there was no earthly 
power which, in such pious hands, might not 
be made subservient to that pious end. At 
an early period (not to speak of the goods of 
intestates, including all the moveable pro- 
perty in the country,) in the line of judicature, 
they soon got possession of causes relative to 
testaments, and causes relative to marriage,* 
with a few et cseteras not worth mentioning 
here. Being however the delegates of a spi- 
ritual authority, livalizing with the temporal 
authority of the king, they found their career 
checked, and limits tolerably precise (the time 
of day considered) set to it. 

The go5d of souls was their object : the 
good of souls was their motto : and what is 
above, with the administering a little fatherly 
or motherly correction, by the bye, for paw- 
paw tricks, was all they were allowed to do 
for it. In testamentary and matrimonial causes, 
what was done by them, badly as it was done, 
would scarcely in those times have been done 
less badly by any other hands. 

To another set, a single woi d, equity, an- 
swered every purpose. What little knowledge 
the times afforded, was in a manner engrossed 
by ecclesiastics . the king’s right-hand man, 
his virtual first minister, under the name of 
chancellor, was of that profession. Whatever 
in the way of judicature was ready to be done, 
he was ready for doing it . always understood, 
so long as money was to be got by doing it. 
This great officer chose for his motto the word 
equity . whatsoever a bishop did, was for the 
good of men’s souls, whatsoever a lord chan- 
cellor did, was for equity. 

It has been among the artifices of men in 
power, to fasten upon some abstract term, to 
beget upon it some ideal shadowy being, from 
the influence of which on the imaginations of 
mankind they could derive respect, and into 
the darkness of which they could occasionally 
escape from envy and from censure. Eccle- 
siastics, the sons of the church, were liable like 
other men to be fools — like other men to be 
knaves — like other men to be liars : but the 
church, their holy mother, ever one, ever the 
same, ceased not for a moment to be all- wise, 
all trustworthy, infallible. Like other men, 
men of law, sometimes through imbecility, 
sometimes through cunning, have ever and 
anon (not to say roost commonly) clothed 
their conceptions In the language of absur- 
dity : but, that the law herself, or itself, 
through aU vicissitudes, has never ceased to 
be the perfection of reason, is placed out fff 
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doubt by the concurrent testimony of Coke 
and Blackstone. A judge with the title of 
chancellor upon his head, and the word equity 
between his lips, will be no less exposed than 
a judge with the title of judge upon his head, 
and the words law, common law, between his 
lips, to be turned aside by imbecility or cun- 
ning into the paths of iniquity ami injustice: 
but that equity is a personage still more per- 
fect than that law which is the perfection of 
reason, is clear not only by the assumption 
of all equityinen, but by the confession, more 
or less explicit, of common lawyers them- 
selves.* 


* Equity is, in its original signification, exactly 
synonymous to its conjugate equality. In a cer- 
tain description of cases, though that compara- 
tively a narrow one, the dictates of utility require 
that, in the allotment and distribution made by 
law of benefits and burthens, to or amongst in- 
dividuals standing in certain relations to each 
other, the prtmortion of equality should be ob- 
served. In so far as this state of things has place, 
it is right and proper, l)ec;iuse it is most for the 
advantage of the community upon the whole, 
that such an allotment and distribution of the 
objects in question should be made by the sub- 
stantive branch of the law. In so far as the allot- 
ment so made by the substantive branch of the 
law has been adjusted to this principle, justice 
requires that such allotment and uistribution 
should be conformed to and carried into effect 
by the adjective branch of the law; in other 
words, by the system of procedure. 

To the extent of this description of cases, 
whatever arrangement is conformable as above 
to equality., or say to equity^ is conifqrmable to 
justice, and, as such, fit to be carried into effect. 
Out of this circle of cases, an arrangement which 
should govern itself by the principle of equality, 
which should make a point of allotting and di- 
viding the object in equal proportions amongst 
the several co-claimants or co-repugnants, would 
not be conformable to jvistice. 

Between the cases in which the adoption of the 
principle of equality or equity is employed in the 
administration of Justice, and the cases in which 
it is not, nor can be, employed, consistently with 
the dictates of utility and justice,— there is not 
in the nature of things any such marked distinc- 
tion, as that justice should be of a better sort in 
the one set of ca-ses than in the other. Yet, some- 
how or other, to the word equity^ the relation of 
which to its original synonyme equality has in- 
sensibly been almost forgotten, a sort of eulogis- 
tic sense seems somehow or other to have attached 
itself, exceeding in the degree and measure of 
eulogy and approbation, whatever has attached 
itself to the words lavj and justice. By equity., 
men have accordingly come to understand a 
double-refined sort of law, distinct from and su- 
perior to the common sort, to that sort to which 
the common and original appellative law conti- 
nues to be attached. Between law and there 
seems to be a gradation of rank : and whenso- 
ever they meet, that it belongs to law to yield the 
joflw seems altogether out of dispute. How it 
stands between and equity does not seem 

quite so clear. Does it ever happen to their pre- 
tensions to meet together in the teeth ? The an- 
swer may be yes or no, whichever happens to be 


The range of the judicature exei^<dsed fos 
the good of men’s souls, found the limits 
have just been mentioned : what limits,, it 
will naturally be asked, had equity ? 

In principle, none at all : what are the oo 
casions on which a judge ought to act other- 
wise than according to equity ? 

In practice, — ask for the boundary line 
of equity ? As well might it be asked what 
line had Igiiurainus been describing upon the 
floor, when he said of himself, Buzzo et torno 
sicut musca sme caput. 

Ask any institutional writer: ask a lord 

most convenient. But if it be yes, so that the two 
goddesses do not agree, so much the worse for 
justice. Take her at the best, there is in her tem- 
per a crabbedness that people in general are not 
fond of ; equity is decidedly regarded as the most 
amiable. 

As to the superior favour attached to the word 
equity, it seems referable altogether to the cir- 
cumstance of posteriority ; though to that on 
more accounts than one. 

1. Along with the involuntary good, so much 
mischief, nor that altogether involuntary, had 
been seen to he done by men in power with the 
worcls law and justice in their mouths, that the 
words had been rendered to a certain degree 
odious ; and men h.ad been upon the look-out 
for some sort of system, by which the good might 
be administered, if not without any admixture 
of the evil, at least with a less proportion of it. 

2. The foimidablcness of the words Imv and 
justice had been constituted in a principal de- 
gree by its application to penal cases ; and more 
especially to those in which the punishment was 
most severe : and of every such terrific applica- 
tion the word equity stood clear. 

Here was prejudice against prejudice. The 
people, in proportion as tliey were oppressed by 
law, were fond of equity : in proportion as they 
were oppressed by judges, fhat is, by lawyers, 
they were fond of juries. Equity, according to 
the shortest and most comprehensive conception 
that could be given of it, was a sort of law in 
which everything was done without juries. What 
was to be done ? Scylla was on one side — Cha- 
rybdis on the other. Under juries, men found 
themselves ruined for want of a remedy. Under 
equity, they found themselves oppressed, and 
plundered still more grievously than undeHuries, 
by virtue of this new invented remedy. The al- 
ternative was like that of the wretched patient 
under ancient medicine : to lose his life’s blood 
for want of a styptic, or be broiled by a red-hot 
iron applied to him instead of one. 

They little think that to magnify trial by jury 
is to condemn equity. But lawyers, to whom In- 
consistencies of all kinds are daily bread, have 
contrived to make them easy under these as well 
as so many other inconsistencies. For lawyers, 
fond as tney are of juries, are still fonder of 
equity. Trial by jury is trial by lawyers ; but 
trial by equity is trial by lawyers too, and with 
still more work for lawyers to do than in the 
other case. Moreover, in process of time, and 
by an improvement made in equity itself, busi- 
ness was fouqd, if not in equity, ^ equity, for 
juries ; and along with it more business for mow 
lawyers. Juries alone coujd give no remedy— 
equity alone, had no tolerable means for coming 
at the truth. 



m\ R^I^IONALB OF JUDICIAL EVIDENCE. [Bo^* Vlti;' 


rauieelloi* biaitfelfi ask bdth in onet as 
IfMiiilBly ^11 be undertake to trace out the line 
d^s^bed bj^ Ignoramus in his irregnlarities, 
M the boundjsry line of his own jurisdiction, 
wiib all its regularity ; though not less re- 
geda^ tiuin equitable. To spiritual courts, tes- 
tamentary causes, matrimonial causes, sins . 

admiralty courts, maritime causes. To 
ii^ese jurisdictions, already something of a 
boundary line in those few words. But to 
equity courts, what causes? Answer: Equity 
eauses. “ What is to accommodate ? Why, 
to bceommodate : as if I were to accommo- 
date you, or you to accommodate me . in a 
vord, to accommodate.” 

Of your knowing it were to be known) 
Utkat equity is, and whereabouts the line 
that bounds its jurisdiction runs, the practical 
use, — supposing you unfortunate enough to 
have need of something to be done foi you 
by a court of equity, — would be that of your 
knowing whether it would or would not be 
done. In such a case, take for your direc- 
tion the only answer (the only honest one at 
least) that can be given. Among the scanty 
and confused accounts that accident has 
brought to light of what has been done by 
judges in consequence of a bill in equity, 
rummage and see, if you can, whether any- 
thing like what you want to have done has 
ever been done, on grounds like those on 
which you would call for its being done. If 
yes, and the view taken of the matter by the 
}udge happens to be the same as yours, then 
perhaps it may be done if no, then proba- 
bly it vi^l not be done. 

By you, gentle reader, whoever you are 
(if you be not a Igwyer,) I mean your law- 
yers : for as to yourself, if it were in your 
power, from any data within your leach, to 
form any such conception about the matter 
as would be of any use to you, they, and 
those whose estate they have, would have 
been labouring for so many centuries with 
very inadequate success. 

How could it be expected that there should 
be any line of demarcation between the cases 
where a court of equity does, and where it 
3oes not, interfere? since the limits of its 
i^^sdiction, like that of all other jurisdictions 
under English law, was left to be settled by 
a scramble. The history of the scramble 
would require a volume ; a short sketch of it 
however may be given here : it is highly in- 
structive. 

With the single exception of the spiritual 
||»^eri — a power which, disdaining all limits, 
H^CUCsprisable under no rules, — in the new 
that took place after the Norman 
the geographical principle of divi- 
n&tf, eatdusively established, appears 
b tiearly so, in the great outlines. 

' ‘ Equity. 


In each county, a sheriff’s court, competent 
to every sort of suit : attached to the perfoti' 
of the king, a supreme court, competent to' 
every sort of suit, and moreover exercising 
a controul over the several local courts. 

In an evil hour, this natural simplicity was 
violated by a wretched attempt at logical 
demarcation : suits in general (spiritual ex- 
cepted, as before) were distributed under 
three unmeaning heads : pleas of the crown, 
common pleas, and exchequer causes. Exche- 
quer causes meant revenue causes f Pleas of 
the crown and common pleas meant nothing 
at all but, in a course of ages, a meaning was 
to be made for them, made by a tripartite 
scramble : the miserable people, whose pro- 
perty it was tearing to pietes, remaining in 
hot water all the while. Pleas of the crown, 
judged of under the cognizance of a set of 
judges whose principal occupation consisted 
in hanging nen under the name of felons, fol- 
lowed the person of the king in his perpetual 
rambles. Common pleas and exchequer causes 
became stationary at Westminster, exchequer 
causes by custom, common pleas by law.’ 

Attached all this while to the peifson of 
the king, was a most indispensable officer, 
whose business it was to give form and au- 
thentication to all permanent expressions of 
the king’s will and pleasure — to all perma- 
nent mandates issued by him — to all contracts 
to which he was a party. This officer stood 
distinguished by the name of chancellor. Of 
the distinguished subjects m whose company 
the monarch spent his time, those who were 
not ecclesiastics sometimes could read, and 

sometimes not the ecclesiastics always 

could : the chancellor was always an eccle- 
siastic. 

What this minister could not find time for, 
was the administration of justice, or whatever 
was administered iindei that name : what he 
could and did find time for, was to sell per- 
missions to apply for justice elsewhere. By 
the opening of this shop, the people of Eng- 
land were divided into two classes : to those 
who could raise the money, justice was sold ; 
to the remainder, it was denied. Note, that 
what was thus sold at the great shop was not 
justice itself, but leave to buy it (that is, a 
bad chance of it) at another sbop.| 

+ By an exchequer, was meant a table in which 
squares of two different colours were ranged in 
alternate order; an excellent sort of table for 
several very amusing games — a very indifferent 
one for arithmetical calculations. Before the in- 
troduction of the Arabian arithmetic, it was in 
general use for that purpose. Having now for 
several ages ceased to be employed as an instru- 
ment, it 18 still seen serving as a sign In public 
houses. 

$ Out of this abomination has sprung (to 
name one out of a thousand] the option between 
proceedmg by original and by bill, in most sons 
of causes not crlnunal; q demand of debt foriu- 
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Justice was thus regularly polluted at the 
very fountain head; polluted, by an arrange- 
ment, in which the mischief of extortion was 
the most apparent ; but the mischief of com- 
plication, an invisible but endless train of 
mischief, not the less real because too subtle 
for an ordinary eye to follow, was the most 
felt. 

The judges of the King’s Bench (such was 
the title given to those who had cognizance of 
pleas of the crown,) the judges of the King’s 
Bench, having no right to meddle at all, med- 
dled in comparison but little, in causes be- 
tween individual and individual : these, under 
the name of Common Pleas, had fallen to 
the share of the judges of another court. Be- 
sides the rapacity and insincerity inseparably 
attached under the fee-gathering system to 
the very station of judge, their conduct was 
so peculiarly marked by absurdity, and that 
absurdity so constantly fruitful pi mischief 
and misery, that the complaints of injured 
suitors running continually to the king leli 
him no rest. These judges were nailed by 
law to their bench at Westminster: the chan- 
cellor was constantly at the king’s elbow. 
“ These people are teazing me to death : these 
judges seem to have lost their senses. Go 
out to them ; do, my good lord : hear what 
the people have to say for themselves, and 
see what is to be done.” 

The good lord wa-. a spiritualist: spiritual 
ideas came last from Rome. What he had 


stance. As the cb.ancelloT liad found means to 
oppress the people, the judges found means to 
cheat the chancellor. Without waiting for his 
permit, they made a succedaneum to it in their 
own manufactory, and sold it for their own pro- 
fit ! and without any other exjiense than a few 
lies; for ink and parchment were found by the 
plaintiff. This spurious equivalent they called 
a bill: the genuine one retained or acemired the 
name of an oruiinal (an original writ. ) Of the 
qualities possessed by the chancellor’s ware, there 
were some which somehow or other they could 
not contrive to give their own : accordingly they 
sold them at a cheaper rate. 'One of these pro- 
perties was that of converting the defendant into 
an outlaw; of which above, in Chap. XIII. 
Chicaneries ahont Notice. Another advantage 
in dealing with the chancellor was, or at least is, 
that, in case of appeal called writ of error, you 
save one stage of jurisdiction ; in time, from half 
a year to a whole one or more : in money, between 
£20 and £30. 

Here, then, the plaintiff has his choice; for so 
much money he may give the defendant so much 
torment ; for so much more money, so much more. 
A plaintiff, who, having a dishonest man to deal 
witn in the character of defendant, has a provi- 
oent attorney, goes to the chancellor’s shop at 
once; if not, in his passage through the Exche- 

S ier chamber, defendant and his attorney, with 
e assistance of the chief justice of the King’s 
Bench, give him sufficient time and reason to 
repent iu— Kttfe supro. Chap. IV. Corrt^Hon 
petriieujiarized (under the head of Error‘s 

5:214.) 
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learnt, he had learnt at Rome; or at IwH, 
from those whose learning had come fhMOs 
Rome. At Rome, in addition to polemiod 
theology, in which his lordship was an adept 
of course, what was to be learnt over and 
above reading and writing, was Roman law. 
By Roman law, though everything had been 
done badly, everything had been done. Of 
the distresses which, by the outcries raised 
by them, had given so much disturbance, a 
great part had been produced by those va- 
cuities, which the stupidity of the judges had 
rendered them unable, or their obstinancy 
unwilling, to fill up. 

Of the English mode of administering soi- 
disant justice, and of the sort of justice admi- 
nistered ill that mode, his lordship knew as 
little as lie cared. With Roman justice, and 
the Roman mode of administering it, he was 
more or less acquainted. 

Roman law, the seat of monarchical des- 
potism, and the source of the most restless 
usurpation, had all along been an object of 
just suspicion to the few great lords, who 
in their assembly, during its short-lived and 
precarious existence, shared with the king 
the power of sovereignty. “Wo understand 
little enough of our own laws, but we under- 
stand nothing at all of yours : our own we are 
used to, and we won’t suffer any change.” 
Such had been the answer by which a pro- 
ject copied from Roman law without thought, 
had been repelled in like manner without the 
trouble of thinking. 

Popular expi essions are a well-known mask, 
and sometimes an effectual one, for measures 
that are unpopular, or might otherwise have 
been so. Equity was a term that had all along 
been in use, for distinguislTing what present- 
ed itself as most popular in law. Agairist 
I whatever changes the reverend Romanist 
might find himself disposed to introduce in 
the character of relief, he found a hobgoblin 
ready armed, — the horror of innovation: to 
encounter it, he opened his rhetorical budget, 
and produced the soothing sound of equity. 
Yc are suffering under the plague of stupid 
and unjust judges . ye are afflicted : behold in 
equity, pure and holy Roman equity, behold 
in it a balm for all your sorrows. 

To fill up, in a considerable degree, the 
gaps which had been left in English law by 
its home-bred professors, a head was found to 
be an instrument not altogether necessary : a 
hand, with a pen in it, was sufficient. 

Few, except professed shoemakers, know 
how to make shoes; few that find any diffi- 
culty in fetching a pair from a warehouse. In 
the Roman law, the clergy had been used to 
see a sort of warehouse, in which slops of all 
sorts were to be bad ready made, and in any 
quantity, and without the trouble of taking 
measure. Nothing could be more fortunate. 
To take measure of feet for new shoes, would 
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ImkNe biett km^hf illeiw adepts a compara- 
sMty tMk t td take measure of exigen* 
das'. Ibr new laws, if the laws were to be 
geed oaas^ Wf»i altogether out of their line ; 
at ttUi^sOy'ai'Ottt of that of their home-bred 
To make good shoes they would 
hs^ Sad nothing to unlearn • to make good 
had their situation admitted of their 
SaidlWsiring any such wish, they would have 
- 1^ a great deal to unlearn almost every- 
tldilg they bad ever learnt, since they had 
learners. 

‘ Not but that the field of law had in that 
adtool been surveyed long enough, and anx- 
lOOily enough : but it was in no such point 
of view. It had been worked in, long enough 
amd industriously enough * but it was to no 
Sttch purpose. Prepared by jargon, it had 
been thick sown with iniquity, delay, and 
vexation: thickerthan even the English field, 
that it might be rich m fees. 

A course of procedure for continued in- 
qtdries, or for continued interposition, good 
firmsi Borne too, or anywhere, if not to be had 
otiberwUe, and no better to be had But 
emity f — what had all this to do with equity f 
what more than with so many other fair and 
pleasant and popular words that might be 
mentioned ?-~ justice, right leason, or con- 
science? But equity was the cant woid that 
happened to present itself. One cant word, 
innovation, had been employed to set men 
against changes from that quarter , * it re- 
quired some other cant word to reconcile them 
to it: this happened to be uppermost. Man 
calls himself a rational animal, and thus it is 
he isgovemed. To govern a camel, the Arabs 
put a hook into his nose to govern a man, 
vott sound a cant ^ord in his ear, — church, 
equity, jury ; and with this the ani- 
mai with the two legs is led or drawn as you 
td^ase. 

As to equity, cant it was, and nothing else, 
M anybody may see that chooses it. 

’ What had equity to do with the forcing a 
man to do what he ought to do, any more 
than with ^e punishing him for not having 
done what he ought to have done? with 
settling long accounts, any more than with 
settling short ones ? with settling a dispute 
between three parties, any more than between 
two ? with making distribution of a mass of 
pfoperty taken together, any more than with 
makitig a separate disposition of any or all of 
1 ^ articles it was composed of? with making 
a|F ea^ecutor, or any other man, pay what he 
to pay mthout having promised it, than 
ipi^afialliBg him pay it after he had promised? 

man fulfil an agreement about 
pounds* worth of land, any more 
lodkiflg him ftilfil an agreement 
’ ■ pounds’ worth of cows or 

t-v ' !, 

♦ Angliie mutari. 



One part of the beauties of equity skin re" 
mains to be brought to view. 

In the jurisdiction assumed by the courta 
of equity, may be distinguished (in so for a»„ 
in so thick an entanglement, anything can be 
distinguished) two branches , which, for this 
purpose, may be expressed by the terms, the 
originally operating, or necessary branch, and 
the controuhng, or abusive branch. By the 
originally operating branch, let us understand 
that which operates in the cases where the 
business which is done by equity is not med> 
died with at all by common law. This branch 
IS that we have been glancing over, and which 
was rendered necessary, we have seen how. 
By the controuhng branch, let us understand 
that which operates, where what has been 
doing, and doing without reproach to those 
by whom it has been done, at common law, 
IS, at the mere suggestion of the defendant, 
overturned ,if he prevails, stopped for an in- 
definite time at any rate, by a coui t of equity. 

Among the vaiious classes of depredators, 
one has been distinguished in whidt they hunt 
m couples. One of the pair runs violently 
against a man, and knocks him into the ken- 
nel ; the other, with sympathetic eagerness, 
runs up to his assistance, diives off the as- 
sailant, helps up the sufferer, and picks his 
pockets. The ruffian thief is common law ; 
the hypocrite thief is equitj. 

Of the controuhng branch of equity business, 
the principal part will be bi ought to the view 
of the man of law by the word injunction : 
injunction, applied to the stoppingof proceed- 
ings in d common-law court 

A view has been given of the species of 
sham justice called special pleading the 
practice of injunctions is a sort of aggravation 
of that giievance. The same fraud, the same 
hypocrisy ; but, by means of still more bar- 
barous vexation and delay, productive of still 
richer pillage. 

For a twelvemonth or so, your debtor has 
been fighting you off in a common-law court : 
the powers of common-law delaj ai e exhaust- 
ed • you are on the point, as you suppose, of 
getting your due . in comes a writ of injunc- 
tion, and now you are at the commencement 
of a suit in equity. 

The pretence may be, no matter what ; 
since, for the purchase of the delay, there is 
no sort of use in its being true. The follow- 
ing IS as natural as any , in the common-law 
suit, the decision in your favour was grounded 
on the evidence of some one else ; but you, 
in the common-law suit the plaintiff, now by 
the equity suit con veiled into a defendant,-— 
you^ of your own knowledge, know, as you 
have done all along, that the fact on which 
the verdict was grounded was not true. The 
common-law judges will not allow you to be 
interrogated ; the equity judges vidll j there 
needs therefore a suit in equity* 
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The pretence may be as mendacious, as in 
the case of the comraon-law pleadings : for the 
same providence that granted the mendacity- 
licence in that case, extends it on to this. 

In a court of conscience, the same com- 
mon sense and common honesty that repro- 
bate special pleadings, would have reprobated 
the injunction along with them. Your debtor 
being in the presence of the judge, and you in 
the same presence at the same time, — what- 
soever each of you knows in relation to the 
fact in dispute, would have come out upon 
the spot, extracted by your reciprocal inter- 
rogations. 

You see how poor a resource special plead- 
ing is, in comp arison with at» injunction ; that 
is, would be, if either were to exclude a man 
from the benefit of the other. A sham plea, 
if it comes at all, must come in the middle of 
the suit : and the suit, though it has ever so 
many of them, is still but one suk, and that 
but a common-law suit. Hut an injunction 
is an entire suit, a second suit, and that an 
equity one, piled upon the first. The common- 
law suit is a, dwarf ; the equity suit, a giant 
moimted upon his shoulders. 

By the injunction, the common-law suit 
may indeed be stopped at any stage — may be 
stopped at the earliest. But your adversary 
and his solicitor know little of their business, 
if they bring it out a single moment before 
the last. 

Note well here in what the abuse consists. 
Not in the giving powers for compelling the 
testimony of the party ; for without such 
powers there is no justice. 

The abuse, then, consists, not in the giving 
of those powers ; but in the leaving to him, 
who wishes for them to no other purpose than 
that of an instrument of abuse, the faculty of 
delaying the use of them to so late a period ; 
and by sending him to a fresh court, obliging 
him, as well as enabling him, to plunge his 
injured adversary, as well as himself, in the 
depths of a fresh suit.* 

• We have seen the purposes in respect of 
which admission of the parties with their testi- 
mony in the first instance, and if possible in the 
shape of viva voce testimony, is essentially con- 
ducive to the ends of justice. We have seen the 
fatal success with which common law had la- 
boured to exclude all that body of light, in her 
workings towards the sinister ends of judicature. 
Equity, by partial admissions given to the ex- 
cluded lights, though but too frequently broken 
into false and fallacious colours, has, upon her 
own extortionate terms, in a group of cases con- 
siderable in number and extent, rendered to 
justice a perhaps unintended service, while occu- 
pied in preserving to her own profit the sinister 
ends Of judicature. Here follows a list, or at 
least a large sample of these cases: — 

1. Bill against two or more, to know against 
which of them an action shall be brought 

2. IffiU of discovery against defendant, for the 
extraction of his testiiijony (the self-disserving 
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Of tk6 morality of the priest of equity^ 
three short features of his divinity serve oa*# 
sample : — 1. For mendacity, so long as yovet' 
debtor confines himself to the character of 
plaintiff, care is taken never to punish him : 
accordingly, lest he should be punished, care 
must be taken that mendacity shall not be 
perjury. 2. For abstaining from mendacity, 
were he ill enough advised to do so, he would 
be punished : he would be punished by the 
loss of his cause : for, of whatever fact the 
plaintiff is not informed, and therefore for the 
requisite information applies to the defend- 
ant, he must give to understand that he (the 
plaintiff) is informed, saying that it is so and 
so. 3. If, for the proof of any fact on your 
part, you have need of the confession of your 
debtor, 6are has been taken that you shall 
not have it without a third suit, a second 
equity suit, in which you are to be plaintiflT, 
with the benefit of the mendacity-licence, 
and under the same obligation of making use 
of it.^ All this under the notion of affording, 
at the end of two, three, or four, years, a 
chance, but that a very inferior chance, of 
that justice which in a court of conscience, 

part of course is the part called for) in the epis- 
tolary mode. 

3. Bill of discovery for the discovery of sources 
of written (and probably real) evidence, in his 
custody, or power, or knowletlge: a wretchedly 
imperfect mode of searching for it; persons who 
for want of interest are not capable of being 
made defendants in the principal suit, not being 
comprehendible in this preliminary suit. 

4. Bill for the perpetuation of testimony ; i. e. 
for the preserving it from the danger of depe- 
rition, in case of danger of death or incurable 
mental debility by reason ol^age. The interro- 
gatories addressed in the first instance to the 
defendant, in the epistolary mode : not till after- 
wards to the extraneous witness; and then ad- 
ministeretl, and the evidence received, insecreto* 
per jndicem vel judices ad hoc. 

.'). Bill for the examination of a witness de bene 
esse, dog-latin for provisionally: the witness 
being on the point of expatriation : to prevent 
the certain retardation, ana more or less probable 
deperition, that might otherwise attach upon his 
testimony. — N, B. In case of his return, the 
principal suit being in a sufficient state of for- 
wardness, this provisional examination goes for 
nothing : his testimony is collected over again ; 
if in equity, in the same mode; if at common 
law, in the common-law mode. 

By these three observations, a short, but of 
itself conclusive, proof is given of the intimacy 
of the connexion between the exclusionary sys. 
tem, and the entire technical or fee-gatheniij 
system, of which it forms at once an instrumeni 
and a branch. It is to give the jequisite facilit] 
to the operations of profitable injustice, that_ th< 
door has been so frequently shut against the ligh 
of truth. 

! Through the same medium the reader maj 
have perceived, that, under the ap^ranw of i 
digression, the matter of this book eonstt^W 
such a part of the work as could not have to# 
spared. 
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iti4lMiii«^*faiiMXiMe| would have been admi- 
IllflOfod in lew than a thousandth part of the 
flwet 

Bj; the originally operating branch of the 
e(|tiHy bUMiteas, the mischief of delay, vexa- 
tlOii^ and expense, is simply augmented, by 
eontrouling branch it is more than dou- 

IM 

1 tSIicn common law has picked the bones 
,of'la cause, equity comes in and sucks the 
Bisl'row. 

' To the evil produced by superior rapacity, 
as between court and court, is added the evil 
that results from the having two courts to be 
dragged through, instead of one. The de- 
vice of bandying a cause from pillar to post is 
thus employed, and with increased effect. It 
is bad enough to the suitors, when the suit 
IS to be bandied from court to court m the 
same system of courts : when bandied from 
system to system, the journey is longer, and 
Still worse. 

To the evil of more than doubled delay, 
vexation, and expense, is thus added the evil 
of complication. The evil of enhanced delay, 
vexation, and expense, is the moi e prominent 
and sensible , the mischief of complication is 
more radical and extensive Confusion in 
practice is thus fixed and protected by con- 
fusion of ideas. In the language of lawyers, 
and thence in the conceptions of their dupes, 
oppression being confounded with relief, men 
are prepared to cling to both with equal per- 
tinacity. 

When the two sets of courts weie at dag- 
gers-drawn, the suitois wcie crushed by their 
collision. For above a centui y and a half they 
have been upon th^ best teims,.and all this 
time the suitor has been a sufferer by their 
confederacy . discordta pestis, concordia exi- 
tium. 

Had either got the better, the suitor would 
have had but one court to be dragged through, 
and now he has two. 

Mark well the profundity of the artifice 
In virtu 3 of the mixture ol the two systems, 
and the confusion generated by that mixture, 
misebief is everywhere, blame nowhere. 

Common-law procedure is imperfect shall 
not the imperfection be supplied ’ Equity 
therefore is indispensable. But would equity 
suffice without common law’ Still less ; for, 
besides the still more excessive delay and ex- 
pense, its jurisdiction is composed of nothing 
hut fi few scanty and incoherent scraps, and 
il' trenches upon trial by jury. Viewed with 
to the ends of justice, neither is 
both together are wretchedly m- 
viewed with reference to the ends 
neither is superfluous, both to- 
j^l^erncnhstitute as perfect a system as heart 
iOtt^ ingenuity devise. 

.with reference to the ends of jus- 
tice, the natbrsd system, as exemplified in 


thp practice of courts of consdence (though 
wanting powers, such as might easily he given 
to it, to fit it for universal use.) is beyond 
comparison more efficient than common law 
and equity put together • but, in proportion 
as it approaches to perfection with reference 
to the ends of justice, in the same proportion 
is it inapplicable with reference to the ends 
of judicature. 

Chaos 13 the grand rampart of chicane : and 
for the organization of chaos, the services of 
equity have been beyond price. 

§ 4. Absurdity of the distinction between 
couits of equity and courts of law. 

Two sets of courts, professing to pursue 
the same ends, hut by different and discordant 
means means so completely discordant, that, 
though both systems may be wrong — wrong 
to any degree, — yet by this discordance alone, 
were there no other cause, it is rendered im- 
possible for them to he both right. 

Common Uw with you, equity against you. 
And has it ever been seiiously imagined that 
there exists in the nature of things any dif- 
ference corresponding to this difference m 
sounds’ that in the same sort of case, in the 
same indivuUial case, theie should he two sets 
of courts, one proceeding and bound to pio- 
ceed by one set of i ulcs, the otlier by another 
set of rules; the one hound to do what the 
other IS bound to undo, one hound to govern 
itself by a set of rules, which, if the rules by 
winch the other is hound to govern itself be 
right rules, cannot hut be wrong ones’ Tstbis 
duplicity a real improvement’ — are the ends 
of justice served by it? If so, why not pur- 
sue the example of iinprovemeiit as far as it 
will go’ — why withhold fioin the countiy the 
benefit of moie and more sets of mutually 
lepugnarit rules? If such be the advantage 
of placing the suitor in the service of two 
ever-jarring masters, law and equity, why not 
give him as many more such masters as m 
heaven there are stais? If such he the advan- 
tage of setting the work of common law to 
be undone by equity, why not set conscience 
to undo the work of both, rectitude of all 
three, propriety of all four, and so on without 
end? 

Why refuse the benefit of that improvement 
to so many causes as are tried by courts of 
conscience, and by justices of the peace out 
of general sessions? Why not to each such 
magistrate two sets of ears for the oyer, and 
two sets of voices for the terminer of each 
cause? — an ordinary pair of ears for hearing 
according to law — a longer pair of ears, upon 
the pattern of Midas’s, for hearing accordjng 
to equity? an ordinary voice for pronouncing 
accoiding to law — k falsetto for pronouncing 
according to equity? 

Why not, for the purpose of diminishing 
the mass of misdecisi^, vexation, expense,. 
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and delay, in the practice of courts of con- 
science, divide the commissioners into two 
sets, one sitting on the left side of the court, 
the other on the right side ; the left side act- 
ing by rules which bind them to give the cause 
in favour of the plaintilF— the right side by 
rules which, in the same individual cause, 
bind them to prevent the plaintiff from get- 
ting anything by the decision ; and ready at 
any time to put a stop to the cause, from first 
to last? 

Or if precedent be preferred, why not be- 
stow upon the judges of courts of conscience 
the duplicity of nature possessed for so many 
hundred years by the court of Exchequer? 
Why not give to every court of conscience 
the same ideal division into two metapysical 

sides the common-law side and the equity 

side; by the help of which, sitting always on 
the same bench and on the same part of the 
same bench, they may have their*equity days 
and their coinmon-Luv days; as in certain 
shops a lady may choose whether slie will buy 
the same muslin dear or cheap, by paying her 
visit on an ordinary da}' or a cheap day .■* 

Oan any man ot common sense and common 
honesty lay his hand upon his heart, and say 
of this learning, that it is anything better than 
elaborated confusion, and licensed pillage? 

And is this dupery to be among the glories 
by which British freemen are raised above 
continental slaves? 

In England we had a court once, that sat 
in a chamber, with stars for ornaments on the 
roof of it. It had of course, like its fellows, 
a set of rules of its own. We had then star- 
chamber justice, in addition to equity justice, 
and common-law justice. Star-chamber jus- 
tice has been convicted, and has abjured the 
realm. 

In France there was a sort of court once 
that sat ill a chamber w'itb a marble table in 
it; court of the marble table was accordingly 
the appellation given to it ; there we see 
marble-table justice. 

If justice be good in proportion to the 
number of its varieties, — after reviving star 
or star-chamber justice, as we have imported 
equitv justice from Home, so from France let 
U8 import marble, or marble-table, justice. 

The same learned persons who at present 
have so distinct a perception of the difference 
between common-law justice on the one part, 
and equity justice on the other part, and the 
absolute necessity there is for equity justice 
in addition to the other, will then have a 
perception equally distinct of the difference 
between common-law justice and equity jus- 
tice on the one part, and marble justice on 
the other ; and the equally urgent necessity 
there will then be for marble justice, in ad- 
dition to both the old sorts. Always under- 
stood, that it be sold according to a different 
act of rules, and thattliere be a different set of 


courts or shops Tor the sale of it in thi» MW. 
shape, with a more liberal price upon 
proportioned to the superior beauty of the 
shape. 

Trust, fraud, accident: in these three lead- 
ing terms*, the institutionalists used to behold 
the essence of all the powers exercised under 
the name of equity. Trust, yes: it basal- 
ready been seen how, for want of knowing its 
value, law having, along with so many other 
pearls, thrown it upon the dunghill, equitj 
picked it up. But fraud and accident, ho\'s 
short are their united powers of being able 
to typify the smallest part of the work that 
has already passed betore us? Fraud? As to 
combating it, yes ; — doubtless, among the 
frauds which law was so busy in organizing 
or protecting, there were some which equity 
scrupled not to fight with: better get money, 
though it were by doing good, than not get 
it at all. 

But law too, especially in these latter times, 
law came gradually to discover that there are 
frauds and frauds : that if some are to be sup- 
ported, policy requires that others should be 
fought with : and that, in short, whatsoever 
are destined to be defeated, better that law 
herself should have the defeating of them, 
than that the job should be left to equity. 

Meantime, if it be proper that one judge, 
with equity in his mouth, should be occupied, 
or destined to be occupied, in defeating frauds, 
can it be endurable that another judge, or, at 
another time, the same judge, with common 
law in his mouth, should be occupied in the 
support of them ? 

And what was the legislator about, while 
two sets of judges, both ^ing, or professing 
i to be, under his command, were thus busying 
themselves in opposite ways about fraud — one 
employed in setting it up, the other in over- 
throwing, or making believe to overthrow it ? 
Answer: — Fast asleep, as usual: foxed by 
essence of nonsense, poured down his throat 
on both sides.* 

If a separate court could ever be eligible 
for a particular sort of causes, it would be 
for complex causes : for causes which, in their 
nature, requiring an indefinitely protracted 
portion of the judge’s time, necessitate delay ; 
or, with less prejudice than the great bulk of 
causes, admit of it. 

In the courts called equity courts, so it hap- 
pens that causes of this description are found 
almost exclusively, in comparison with the 
courts of c ommon law. Why ? Because, the 

* As to accident, the idea pointed out by the 
word is so vague, and requires so much expla- 
nation to fix It, that it would be impMsible to 
pursue it without plunging into details mvergmg 
too widely from the present purpose. Death, as 
we have seen, being among the contingenclw too 
strange to be provided for, it may be unagmeo 
how well qualified these sages were for eoping 
with other aceidents, 
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of tiliestf latter courta ^fining 
tati the teal part of the business within the 
otmiiNiss <}f*^a auigle sitting, and this cramp 
not extenoiitg to the equity courts, the latter 
of courts are the only courts (the 
iatlaidastica} courts excepted) in which, well 
the sort of business here in question 
-ain^bd so much as pretended to be done. 

Bot, avoidable or unavoidable, what has 
'Odmplication to do with equity’ Under 
^jfi^me-bredlaw, all over the continent, causes 
of this complicated description are disposed 
of i and in no part of the continent is any 
Isueh sponge or any such scourge known, as a 
Aisidnct sort of court, under the name of an 
equity court. 

Yes : in equity may be seen a curse pecu- 
liar to English j ustice. Poland has her phca ; 
the Alps, their goitres; England has bei 
equity. This plague (be grateful, Scotland I) 
has not crossed the Tweed. 

In Scotland, these complex causes are dis- 
posed of as well as simple ones : and in Scot- 
land there is no such court as an equity court , 
unless indeed it be said that (what comes to 
the same thing) for a supreme civil court (vex- 
ation, expense, and delay considered) there 
is no court but an equity court. 

In all countries, it is true, equity is spoken 
of — that, or the equivalent, whatever be the 
language. Judgment for the plaintiff more 
strictly conformable to the lettei of the law, 
where there is a law ; judgment for the de- 
' fondant more consonant to equity. Equity 
'Bpoken of as rectitude, propriety, probity, 
good faith, may be spoken of : the dictates of 
^Justice, as contradistinguished from the dic- 
i>tates of a bad lav^. 

In every country where there are bad laws, 
^er e will be equity in this sense : in no coun- 
try except England is there any such thing as 
equity, in the sense of another and a distinct 
^b^y of law. In no other country are there 
two sorts of law — a sort of law called equity, 
a sort of law called law, in a continual state 
of conflict with one another. It is not the 
woed that is the grievance : it is the two sets 
df judges pulling different ways, and, between 
them, tearing to pieces the property of the 
suitors : it is the oscitancy of the legislator. 
Bitting mute and drivelling, while under his 
Jiose two sets of servants, both saying to him, 
— Lord, lord 1 " are ordering and disor- 
4edtig the concerns of his household, laying 
Bhout between them and pillaging according 
jfep aamany repugnant sets of rules, never pre- 
||pi«)ilunycedM>pnd (as completely as they could 
| fc>tt l>de and kept) to ail but learned eyes 
It is the mountebank impos- 
of,a particular set of dealers, pretending 
(d paojiopoly of that almost every- 

idphucd toq^iftr priced commodity, which, if 
hcHiestly would ,be found eveiw- 

where or nowhere. This is your only shop for 


equity ! None to be had anywhere else for 
any price ! 

Equity I applied to what we feel of the 
practice of the courts to which it has given a 
name, it is a term of derision, a cruel mock- 
ery. 

Equity I in what class of ideal beings is it 
to be found ? Is she like justice, a sort of 
goddess, and would you see her likeness? 
Look for it among Jeffeiies’s and ii^rk’s 
Iambs. Is it a remedy ? It sweetens like 
sugar of lead : it lubricates and soothes like 
oil of vitriol, or butter of antimony.* 

• Lawyer. — Well, sir, you who are pleased to 
rail thus against equity, can you tell me what 
equity is? 

Non-Lawyer. — Yes, sir: abracadabra: a 
word without a meaning. 

Lawyer. — Well, then, can you tell me what it 
is which makes a court of equity in contradis- 
tinction to r court of common law ? 

Non-Lawyer. — Yes, that I can, sir: but please 
to observe, that it is more than any gentleman of 
your cloth has ever yet done. A court of equity 
IS any court in which, be the service demanded 
what It may, the course of procedure is in a cer- 
tain form: the instrument by which the service 
18 demanded beit^ the sort of instrument called 
a bill in equity. Uive that form to your demand, 
you institute an equity suit ; if the court be en- 
titled to entertain a demand in that form, it is 
an equity court. 

Lawyer. — Pray, then, sir, if I must descend 
to the level of your ignorance, — by the use of 
your unlearned language, can you tell me what 
are the sorts of services which a court of equity 
is m use to render, when called upon by a bill 
in eqmty ? 

Non-Lawger. — No sir: any more than you 
can. Equity services, any more than sheep or 
horses, are not to be enumerated or distinguished 
without names. For common-law demand there 
are names, though as bad a set as heart could 
wish, or ingenuity devise. Comyns gives about 
siv-and-fhirty civil ones, besides criminal. But 
as to equity demands, if not absolutely none, 
there are next to none. 

Lawyer. — But cannot you give me some ge* 
neral words of description, under which all me 
sorts of demands which a court of equity regards 
Itself as entitled to give effect to, may be in- 
cluded ? 

Non-Lawyer. — Alas! no, sir: unless those 
which I have already submitted to you in that 
view should obtain the honour of your accept- 
ance. 

Lawyer . ' sir ! this is but evasion : but 
now, sir, to put your proficiency to the test at 
once (for, as I find you have conceits of your 
own, 1 have a mind to try you,) can you, or can 
ou not, tell me what it is in a demand, dial 
rings it within the number of those to which, 
if presented in the form of an equity bill, an 
equity court is prqiared to give effect ? 

Non-Lawyer. — Dear sir I no more than the 
lord chancellor, or the pope of Rome. Why niill 
you be so hard upon me r Why, sir, there was 
a gentleman once that was so learned, wqiedally 
in divinity, they made him a lord chape^tw t 
with all his learmngvbe did not know ...-at toMt 
before he. was a Iwa cboQceUor : I wonder who- 
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§ 5. War between law and equity — Compromise 
between them. — Its monstrous results. 

For a long time (as has already been ob- 
served) law and equity were at daggers-drawn. 
In proportion as time had given to each a 
more correct view of its own interests, it 
came to be understood on both sides, that 
there existed not in fact any such opposi- 
tion between those interests, as had been ima- 
gined. Ages ago, like Lockit and Peachum, 
they shook hands and embraced. Since then, 
instead of fighting and scolding, their activity 
has employed itself in finding out ways and 
means for playing into each other’s hands.* 
Why should law quarrel with equity, for 
having found a use for some of her refuse ? 
When my lord chief justice has had his pick- 
ings upon the error, how is he the poorer, if 
the bones of the cause go to be picked on the 
other side of the passage? One»day out of 
twenty, a fit of daintiness takes my lord chan- 
cellor : he won’t try the cause, not he ; not 
for this time without proper evidence : such 
cookery as his own establishment affords is 
not nice enough ; the mess must go over the 
way, to be dressed in a style in which nobody 
but law knows how to dress it : and then it 
is that an issue is sent to be tried by the lord 
chief justice, sent with as polite a grace as if 
it were a slice of venison, dispatched with his 
lordship’s compliments, to be tossed up over 
the lamp on the other side of the table. 

For a long time, no conception was enter- 
tained of the possibility that equity justice 
and common-law justice could be woven in 
the same loom, or measured out from the same 
shop. In process of time, when the two sorts 
of dealers had coalesced, and learnt to play 
into one another’s hands, a grand discovery 
was made. Not oidy might the two sorts of 
courts carry on trade in a connexion, and to 

ther he has ever known since : if yea, he is not 
go busy now but that he might tell iisk In short, 
sir, the best answer I can give, and it is a very 
poor one, is this : If there were a sort of service 
which I wished to have rendered to me by my 
lord chancellor, and if I were unable to apply 
for information in a proper manner to any such 
learned gentleman as yourself, I should runa- 
mage to see whether a case could be found in 
which, on an occasion exactly the same as my 
own, a service exactly the same as that I stood 
in need of had been rendered: if fortunate 
enough to find one, and rich enough to make 
use of it, I should be inclined to try the experi- 
ment ; if not thus fortunate, I should not know 
what to do. 

• Mitford, p. 128. “ Indeed, in most cases 
it is held, that the plaintiff ought to establish his 
right by a determination of a court of law in his 
fevouT, before he files his bill in equity.” In this 
way it is that equity “ prevents multiplicity of 
‘ sttits.*’ It compels' one suit, under the notion of 
preventing o^ers that might never have taken 
place. 


m 

their mutual advantage; hut one and the same 
man (it was found) might manufacture botk 
sorts of goods, and serve out both sorts of 
ware at once. To manage this, all that was 
necessary was, that each man should practise 
the art of dividing himself into two halves, 
neither half knowing what the other is about, 
until the crij^cal moment when thfi time 
comes for the equity hand to raise itself, and 
in such manner as by its fall to stop or over- 
turn the work that has been done by the com- 
mon-law hand. 

Hence it is that England not only has been, 
but still continues to be, so fruitful in a sort 
of monster, such as Africa, with all her mon- 
strosities, never yet disgorged ; a sort of 
judge, a double-faced and double-fec’d judge, 
with a conscience that has two sides to it ; 
the two surfaces with no more communica- 
tion between them than between the plus and 
the minus side of the Leyden phial, before 
the chain or the wire has brought about an 
intercourse ; two half consciences, each as 
ignorant of what is done by the other as the 
right hand and the left (though to a purpose 
somewhat ditferent) have been taught to be : 
the equity conscience bound by sympathy in 
the hands of sleep, while the common-law 
conscience is spinning out delays, and pick- 
ing up fees — fees predestined to be useless 
to everybody but the receivers. 

Here, then, and from hence, you may see 
sights such as Pidcock never could show 

1. In Westminster Hall, under the name 
of barons, one chief and three puisne judges, 
each with the two half-consciences.f 

2. In the city of London, a lord mayor, 
with a conscience for a ye^^r together, but no 
longer, thus split into two halves. J 

8. In Wales, duplicity doubled ; six emi- 
nently learned persons, in England advocates, 
in Wales judges ;jl each with the two half- 
consciences. 

4. In Ireland, where each English abuse is 
so sure to find a younger brother, a set ol 
monsters of the same breed, except that Ire- 
land has no Wales. 

5. In the distant dependencies, here a law- 
yer, or set of lawyers, each with his tw< 
technical half-consciences ; there a governor 
with the technical equity half, in addition ti 
whatsoever entire conscience he may have re 

1 ceived from nature. 


+ Any one of the- Barons of the Exchequt 
may sit in equity. — Ed. ..a. 

± The liord Mayor, by virtue of ms office, . 
judge of a court called the ^rd Mayor 8 Cour 
which possesses to a certain extent an equij 
jurisdiction. The Recorder usually presides 1 
this court. — Ed. 

. i| By the 11 Geo. IV. and 1 Will IV. Ci 
§ 14, the Wdsh courts are abolished,, and juni 
diction over Wales given to the WesttnitWtW? 
Hall, courts.— Act 
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Imagine the following dialogue between a 
non-lawyer, an Englisji lawyer, and a French 
lawyer — 

French Lawyer — Eveiythiiig as it should 
be’ Yes, that it is of com sc, whatever it is, 
and yet I hear odd things of it They tell 
me you have judges who, give them so much 
money, decide in favour ot th^ plaintiff, give 
them 80 much more money, morbleu, they de- 
cide in favour of the defendant Pray is this 
true ? How stands this matter ? 

English Lawyer What judges, what 

courts are you speaking of ’ 

French Lawyer . — I understand there aie 
a whole heap ot them, more than I could le- 
member, had they all been named to me say, 
for example, the great couit of Exchcquci in 
Westminster Hall, and all the great travel- 
ling Welsh courts In these instances, then, 
—for these are enough, I suppose, at least to 
begin with, — pray, is the leport true ? 
Non-Lawyer — Exactly so 
French Lawyer — Diable ' And is this ge- 
nerally known ’ 

Non-Lawyer — Universally 
French Lawyer — But pi ay what says your 
parliament to all this con upturn’ 

Non-Lawyer — Coiruption ’ Hold, sir ; — 
there you are in a mistake Were this done 
by judge A alone, or judge B alone, in a case 
between C and D, and not in a case between 
E and P, this would be conuption , for this 
would be irregular but being done i cgularly, 
that is, by eveiy such judge, m favour of every 
defendant who comes up to the terms, and 
that in every individual case whatever of tins 
and that general description, there is no cor- 
ruption in the cas/’. 

Another thing — coiruption is an offence 
an oflfeuce is something contraiy to law but 
this is all of it according to law 

French Lawyer. — Cnminal if in retail, law- 
ful if by wholesale' <in odder sort of trade 
still than I expected to find it Yes , let him 
sit on counter, bench, oi woolsack, an Eng- 
lishman, wherever he is, is a shopkeeper 
But, pray now, tell me a little, how is it ma- 
naged ? The parties being met m the pi esence 
of the judge, does the judge give notice im- 
mediately, and say — Heie, Mr Plaintiff, give 
me so much, and I give the decision in your 
favour ; unless you, Mr Defendant, think it 
worth while to give me so much more, and 
then I give it in yours ’ 

English Lawifcr — Parties in the presence 
of the judge ! The couit a regular court, you 
a lawyer, and suppose any such thing suffered 
in it I The cause may have been before the 
court for six months, or twelve months, or 
ever so many more months, and, unless by 
accident, the judge may know no more about 
it than you do. At last comes the trial: and 
then it is that the judge, that is, either one 
of the four judges of that same court, or some 
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one judge of some other court, knows of it 
for the first time. 

French Lawyer. — Well, but when at last 
he does hcai ot it, — and do, for shortness, let 
us suppose It to be a judge of that same court : 
how then at last does he manage ? 

Non-Lawyer. — We must put a case ; — let 
one serve foi a bundled. Bond by which Li- 
gatiis engages to Vinctor not to do so and so 
under a penalty of twenty pounds . action on 
the common-law side of the court by Vine- 
tor, alleging a breach, and claiming the pe- 
nalty. Breach proved, the judge says to the 
jury, if you believe the witnesses, you will find 
of coiuse foi the plaintiff, damages twenty 
pounds 

F/cnch Lawyer Good: but what chance 

has the defendant all tins while ’ 

Non-Ijowyer — Have patience. In the court 
of Exchequer, and all those other double 
couits, every judge has two consciences, with 
a partition between them, and an ear and a 
hand foi each As yet it is only the common- 
law conscience that knows anything about the 
matter, — the common-law eai being the only 
one that has been spoken to, the common-law 
hand the only one touched What you are 
expecting is, that Vmetor will get his twenty 
pounds Ligatus knows bettei things. When 
the judge directed the twenty pounds to he 
given to Vinctor, it was because his equity 
conscience, with its car and hand, knew no- 
thing about the matter Four or five months 
atter, just as Vinctor is going to take out exe- 
cution, in steps Ligatus into the equity office, 
and hies his bill Equity oar is whispered in- 
to, equity hand touched, and so forth Hand 
touched, up it starts, by a pre-established 
hai mony and, without any expense of thought 
(tor all this is done by mechanism,) lays hold 
of the common-law huiid, and stops it . Vinc- 
toi may now hid adieu to his twenty pounds. 

French Lawyer — Good but surely what 
the equity conscience will do is no secret, and 
the equity hand, being the strong hand, stops 
the other of course. A mighty pretty case 
this of youis but, begging your pardon, 
where was the use of putting it; for where 
IS the man that will realize it’ Will any 
counsel be weak or dishonest enough to ad- 
vise a client to be at the expense of claiming 
a penalty undei a law that may he stopped 
at any time ? 

English Lawyer — Dishonesty indeed ! — 
the thing not punishable 1 You a lawyer, and 
talk about dishonesty 1 As to weakness, there 
is none m the case. 

Non-Lawyer It is all matter of calcu- 

lation. You see there are two prices. The 
price of law is so much — the price of equity 
is so much more. The first thing for Vinctor 
to consider, is the state of Ligatus’s finances. 
What cares Vinctor for the equity hand, if 
Ligatus cannot pay ^he price for raising it? 
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Suppo^ Ligatus’s finances not altogether io- 
sufficient, then, along with his temper, it will 
be advisable to tliink of the magnitude of the 
penalty. Due or not due in point of honest y, 
Ligatus — if so it happens that, being well 
advised, he loves himself better than he hates 
hiS'adversary — Ligatus will pay tlie twenty 
pounds. Besides the chances of not obtain- 
ing the relief after all, ho will (ind himself not 
a little out of pocket, when he has obtained 
it (if to obtain it be his fate) by addies^iiig 
himself to the equity side of the learned and 
double conscience. 

French Lawyer So, then, you have in 

England, if I understand you right, two o[>- 
posite sorts of law, the one or the other of 
which prevails, according to the foiniin which 
the plaintiff addresses himself to the judge. 
We had once a double diploniacv ; you.accoid- 
ingto your Burke, a double cabinet : but now 
it seems you have constantlv a dout)le bench, 
and one should think a double parliament : 
and this is the equity \ou are so proud of! 

JVon-Lnwycr True, <‘\cept as to t)arlia- 

inent. The eye ot [.arliament is single, would 
it but awake. But whenever equity has been 
on the caiqiet, pailiainent, as ifblindncs.i were 
a duty, has always been l'ii-.t u'-leei). 

French Lawyer. — And «(), ihen, 1 tn'idfect of 
this duplicity is to have one soit of ju^tice to 
sell to the poor, ami another to the rich : and 
the rich man's justice so much the stronger 
of the two, as to turn the poor man’s into 
waste paper ! 

Non-Lawyer. — Not exactly so : unless a 
particular explanation be given to the words 
poor rich, and foi thi-. [lai ticular purpo-e. 

As for the poor, — if by the poor \on mean 
the great majority of the people, there is no 
regular justice for llu'in at all, unless it he 
for hanging them, or something in that style : 
the only classes com'erned here, are two high- 
er and miieh less numerous classes, the mid- 
dling, and the class above the middling. It 
is between these two classes alone that the 
distinction lies; or, if \ou mu''t say poor and 
ri6h, say the relatively poor amj, the relatively 
rich. It is as between them (to the extent 
of the debateable ground that lies between 
common law and equity) that the two sorts of 
justice are distingui'-hed, and the two prices 
put upon them: to the lelatively poor, a dear 
sort of justice, which is not the strongest — 
to the relatively rich, a sort of justice which 
is still dearer, but is the strongest, 

CHAPTER XX. 

FIFTEENTH DEVICE — 

MEANS OF SECURING FORTHCOMINGNESS, 

■ i USELESSLY DIVERSIFIED. ’ 

jPqr various purposes, on various occasions, 
tiie ends of justice reofliire, sometimes that 
VOL. VII. 


- FORTHCOMINCT^ESS. 

things — sometimes that persons, be 
coming, at the disposal of the judge. 

Sometimes in th<f character of sources: oi 
evidence : sometimes in the character of por- 
tions of the matter of punishment: sometimes 
in the chai actor of portions of the matter of 
satisfaction ; or else as securities or instru- 
ments for the obtaining it. 

It is in these characters that they find a 
place, under siieli titles as nicsne process and 
execution, ill the books of technical jurispru- 
dence. 

On or by the same object — on or by the 
same thing, or even the same person — differ- 
ent operations require to he performed, accord- 
ing to the purpose or end to which jiisTtice 
requires tjuit it or he he made suliservient. 

Where thi' pin pose is tlie same, ditferent 
operations may again he requisite, according 
to the nature of the thing, according to the 
condition ot the person. 

Of all these opciations, he they what they 
may, not one, of which vexation, expense, 
and dela}, in quantities variable ad infinitum, 
arc not inseparable concomitants. In each 
j instance, is the quantity or value of this mass 
I of collateral iiieoiivenience greater, or less, 

1 llian that ot tlie direct mischief consisting of 
1 such chaiu'c ol mi^dccision or failure of jus- 
tice, as, for want of the operation, might be 
the result ? On the answer given to this ques- 
tion of fact, the propriety or impropriety of 
the operation will depend, in each individual 
instance. •* 

Here, then, are so many demands for diver- 
sification : so many circumstances calling fO' 

I diversity of arrangement at the hands of thw 
I the logi''lalor and the judge** 


* For cxanqilc: when, under the notion of 
causing a man to deliver up his property for the 
payment of a debt, a man is thrown into prison, 
— if the ends of justice w'ere in view, a matter 
worth inquiring into (especially where, as yet, it 
has not been ascertained that he owes anything) 
would be, whether he be in his right mind 0| 
no; and whether, upon his removal, speedy or 
instant death is or is not likely to be the conse- 
quence. 

Questions of this sort, sitting in a court of 
naiural procedure, a man, if he have the bowels 
of a man, does not regard as beneath his cogni- 
zance. 

Accordingly, when, in the case of Daniels 
(who, being in custody on a charge of fraud, 
should liave been brought before the lord mayor 
for the purpose of examination,) representation 
was made, alleging that danger to life might be 
the consequence of removal, due regard was oi 
course paid to it: for here was an unlearned 
judge; and cognizance of the apprehended mis- 
chief w'as of course presented to his notice.. 

Impassible, like the Epicurean gods, learned 
judges look down with generou^s disdain on any 
sufi^^ifling exigencies. . singly, — so the 

fee^gq the capias (or whWever else may 
word) be but secured, — debt or no debt^ 
out of his senses forms as fit an inhabitantt a 
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r ,^|l»;tO tM ^tonAuid tbtts presented by di- 
5>f exigence; Ht% attention has been 
P^d^H-^tSt^bbtionbas not been wanting- to that 
i« ^rpsented by diversity of courts. 
]INjW t^urta in the one great hall at West- 
n^ltei^i'fdur courts,* each with a mode of 
for compassing the same point. Each 
of course, abundantly well adapted to 
ends of judicatuie , each mode as abun- 
id^ntly defective, with respect to the ends ot 
jostice. 

Thank heaven, that of these courts there 
Itre no more than four . each of them present- 
ing a compound of impotence and violence , 
feeble where good is to be done — poweitul 
tb do evil. Had theie been eight ot them, 
we should have had (ught diffeient modes of 
plaguing a man, to the same end, or on the 
same pretence • each of them elbcient or de- 
fective, according to the ends to which (as 
above) reference is made t 
Uses of this device • — 

1. Helping to furnish lubbisli, raateiials 
fee the sham science For the uses of sliam 
science to the partnership, see the device 
intituled Piinciple of Nullification, and the 
device intituled Jaiyon, or Ja> gonization J 
The remaining uses would be but repeti- 
tions of the uses there enumerated making 
business, iiuising uncertainty, establishing 
and supporting arbitrary powei , blinding the 
legislator, awe-stiiking legislator as well as 
people, driving the legislator by disgust from 
the taslf of reformation 

Thus far as to the mere diversity, and its 
uses. As to the imperfections above spoken 
of, multitudinous as they are, there is not 
one of them but* has its use but to exhibit 
them, each with its train of uses, would re- 
quire a volume within a volume It nature, 
AS hath been said, hath done nothing in vain, 
so neither bath jurisprudence.! 

jail, as a man in his senses — a dying man, as a 
man in health. In either case, apply for redress, 
you will get none, even for all your fees ; these 
things being among the minima de quibus lex 
non eurat: and here no diversity appears in the 
practice of the courts.® 

• There are literally six courts, — viz. the 
Qaeen*s Bench, Common Pleas, Exchequer, the 
Lord Chancellor’s, the Master of the Roll’s, 
and the V ice-Chancellor’s. — Ed. 

.•f; This topic belongs, in co-ordination with 
AwMmee, to the genera head of procedure. 

, ± iSFcMTfa, pp. 253 and 280. 

'9 Take a gram for a sample of the bushel : — 
‘>)Aloveables or immoveables, freehold or copy- 
intsrest present or future, certain or con- 
ttg^H^ moiiey in hand or receivable, — in wbat- 
or shapes the property of a debtor 
be vest^, justice requires alike diat 
m^ipfllk Ahould have the benefit of it. Jus. 

not «o English regular judica- 

<m Imprisonment for 


CHAPTER XXL 

SIXTEENTH DEVICE — CBEATION OE NEED£ES 
AND USELESS OFFICES. 

Made offices aie paitly the effects, parti; 
the causes, of made business. Create use 
less work, you create the necessity of useless 
hands for the perfoiniance of it. 

But it may happen, that, in the first in- 
stance, a determination may be taken to add 
at any rate to the number of hands: that 
done, there can be no difficulty in adding to 
the quantity of business for those hands. 
Take any given iiistiument, let it he signed 
by one poison and one person only, — here 
you have but one office put another person 
to sign it at anothei time, and under another 
official name, receiving ot course a fee for 
this his tiouble, here you have two offices, 
put a thiiU pel son, thiee offices, and so on. 
Befoie, iiiciease of business produced incieasc 
of offices now, increase ot offices produces 
increase of fees In the latter case, is theie, 
oi IS theie not, any addition made to the 
quantity of business? Answer, Yes, or no; 
whichever is most convenient Yes, because 
so much nioie is done. No, because what 
more is done is done to no use, and so does 
not propel ly deserve the name of business: 
it IS John doing nothing, and Thomas help- 
ing him 

If halt the hands employed in heaping to- 
gether that execrable mass of moral and in^ 
tellectual tilth, called in technical language a 

ture.** Diversity upon diversity : option upon op- 
tion , each of course incomplete, and pregnant 
with injustice. Of immoveables (to a given 
value,) if copyhold, no part, upon any terms: 
if leasehold, the whole : if freehold, the half, or, 
if already halved, tlie half of that half, and so 
on : as if a house, like a cheese, were m^e to be 
tut out into blues. His body in a jail you might 
have bad till lately, if you had liked it better : 
but then (except in tins, that, or the other case) 
you must not meddle with any of his property ; 
if you do take it, it is not, it cannot be, of any 
use to you (unless it be for revenge,) but ai a 
sponge out of which pronerty is to be squeezed ; 
and mis use, care was taken that you should not 
make of it. He was sent to jail, that my Lord 
and Co. might receive their fees : he was kept m 
jail, and with all his money in his pocket, that not 
you, but the jailor, my Lord’s nominee the jailor, 
might squeeze it out of him, in fees and Airnish- 
ings : and, lest there should not be enough for 
jailor and customer, not a penny of the debts due 
to him were you ever enabled to receive. 

A vast improvement has been effected in 
this branch of the law, by the 1 A, 2 Viet. c. H0> 
By § 11, theshenff, by writ of elegit, is to deliver 
execution of all the debtor’s lands, tenementt^^ 
rectories, tithes, rents, and hereditaments, jiBl*-* 
eluding copyhblds. And by the following sec- 
tion, the sheriff, by writ of ferifaciast nlAjrseillA* 
any money, bank-notes, cheques, bul? w 
change, Ac. — Ed. ^ 
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record, — if half the hands thus employed in 
the practice of vice, under and for the benefit 
of the- titled guardians of the public morals, 
were but employed as they so easily might 
be, — what service might not be rendered to 
the ends of justice! Misdecision, vexation, 
expense, and delay, — entries, the object of 
which would be to contribute, in a determi- 
nate assignable way, to the prevention of those 
several mischiefs : such are the entries, the 
only entries, that ought to be made, to guard 
against misdecision. The evidence entered 
at length, in the few cases that could pay for 
it by their importance ; in the others, the 
names of the witnesses, with the species of 
evidence delivered by each, under its several 
distinguishable modifications, denominated 
for the purpose. To guard against delay, and 
thereby against vexation and expense, the 
length on each occasion, with the jcauses of 
it : and whether approved by both parties, or 
granted at the suit of one, inaugro the oppo- 
sition of the other. 

Of the offices thus manufactured, does the 
profit go directly or indirectly itito the pocket 
of tbe judge? the use to judicature is already 
stated. But it may go elsewhere, and still 
not be lost to judicature. If, settling to a 
mass worth stooping for, it finds its way into 
the hands of some person of high account, — 
high enough to possess a voice and interest in 
the legislative body, — it goes there to form a 
corrupt interest: it constitutes, ipso facto, a 
mass of the matter of corruption, employed 
in affording perpetual protection to abuse. 
The great man, be he who he may, becomes 
a member of the partnership, and, though a 
dormant, not the less a useful one. Add to 
this union his honour the minister, and here 
you have corruption doubly corrupted. 


CHAPTER XXII, 

SEVENTEENTH DEVICE — SHAM PECUNIARY 
CHECKS TO DELAY, VEXATION, AND EX- 
PENSE. 

Under this head may be placed every case 
in which, to an obnoxious practice attended 
with a profit (especially if with a pecuniary 
profit) to which no assignable limit applies, 
a fixed or limited loss has, in the character 
of a restraint and of a remedy, been op- 
posed. 

Exemplifications are, — 

1 . Fixed or limited sums given under the 
naqae of costs, to be paid on the score of 
eothe step, some special incidental step, pro- 
ductive (as almost every step is productive) 
of its particular delay. 

2* Costs given, though unlimited) under 
^ notioa m a reimbursement made to the 


party injured by this or that step, at thi 
charge of the party, who has made it, oi 
imposed on his adversary the obligation o 
making it, — costs, though in this sense un 
limited, given in a case where the profit bj 
the delay may be greater than these costs. 

3. Deposits : money, in a fixed or limitei 
sum, exacted or pretended to be about to h 
exacted antecedently to the taking of thi 
or that step : to be returned or not returned 
according to the propriety or impropriety c 
the step, as evidenced by subsequent lights 
When not returned, such deposit has in ge 
neral been given to the adverse party, in th 
name of costs : in some instances it has beei 
allotted to some public fund ; such as the re 
venue at large, the poor,* and so forth. 

A penalty to which, in any instance, i' 
can happen to find itself inferior to the pro 
fit of the transgression, operates, in that in 
stance, not as a penalty, but as a licence. 

In most, if not^in all the instances in whicl 
this remedy in any of the above shapes hai 
been applied, its incapacity of effecting it! 
professed object, the cure of the disease, ii 
so perfect and so obvious, that to suppose h 
capable of escaping the notice of the authors 
would, under the notion of a complimeni 
to their probity, be an injury to their mow 
highly prized virtue, intelligence. 

Does it require science to teach a mai 
(especially to teach him in vain) that a quan 
tity which is sometimes greater than another 
will not always be equal to it? 

It would therefore be an injury to thi: 
policy, to refuse it a place in our catalogue 
of devices. 

In this character it is of’ admirable use 
like most other articles in the catalogue, J 
polychrest. 

1. Use to reputation : display made of th< 
love of justice : vigilance to discover the dis 
ease, wisdom to devise the remedy, probitj 
and activity to apply it. 

2. Use to reputation again, if judiciously 
managed : display made of the virtue of hu- 
manity, if the sum be fixed at or limited to c 
low rate : the lower, and thence the more 
inefi'ectual, the greater the portion of praise 
from this source. 

3. Security of the profit to the partner- 
ship, in the several cases in which the losi 
to the dishonest party is inferior to his profii 
from the offence. 

Venerable personages 1 Their xeal is inde 
fatigable — their sapience unfathomable: bu! 
so perverse and so constantly increasing ii 
the wickedness of mankind, their utmost ex- 
ertions leave them still behind it. 


• Lawrie. 
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, OTAPTEH XXIII. 

iSXOHt^tNTH DEVICE — DOUBLE-FOUNTAIN 
PRINCIPLE 

^olSghtful, could a contrivance be found 
|for ’titnabling the judge to give judgment for 
or defendant at plea<>ure 1 The pin- 
i^acle of perfection would be mounted at one 
spring. To a fiist glance, the idea presents 
itself as no better than the love-su k vision 
of some fond amateur of chicane. 

Jn practice, it baa not yet stretched (it 
must be confessed,) nor seems likely to stretch 
to so all-embracing an extent m the regions 
of jurisprudence as to covei the whole lield 
But, though quiet and silent in its motions, 
the more accurately it is measmed, the moie 
prodigious the progicss of it will be pciceived 
to be. 

Sought or unsought, the effect flows na- 
turally, and as it were of it'^clf, fiom the 
anarchy that results fioni whatevei degree 
of influence may have been pi esei ved to the 
dictates of justice and common sense, in con- 
junction with the suggestions of this oi that 
one among the sources of iniquity and ab- 
surdity that have already passed m leview 
Exquisite invention 1 oi, at-any rate, felici- 
tous result 1 Reason heiself pressed into the 
service of absurdity I Injustice could not 
have thus enlarged hei empire, without leav- 
ing a corner of her throne to justice 

The double-fountain device derives its 
name from the contiivanco of those juggleis, 
who, by an ingenious application of the laws 
of hydrostatics and pneumatics, sei ve to the 
customer, out of Ibe same vessel, wine ofeithei 
of two colours, white or red, at pleasure 
This device is grafted on any one of the 
three former devices, — the principle of nul- 
lification, the principle of fiction, and the 
principle of jargonization. It consists in the 
putting an occasional stop to the current of 
decision drawn from these seveial corrupted 
fountains: drawing the decision fiom the right 
fountain, pro hdc vice, instead of any of those 
wrong ones. Far from being diminished by 
this apparent departure from the ends of judi- 
cature, the advantage obtainable ft om these 
several devices receives considerable increase 
No danger in any shape can ever attach — nei- 
ther punishment nor so much as disrepute can 
ever attach upon any judge, who, in spite of 
any number of previous decisions given against 
the merits on the ground of this oi that quirk, 
fiction or jargon, takes upon him to decide 
iil^filVour of the merits. Thus it is, that, to the 
attentof thegroundoccupied by quirl^^ Action, 
iapd^-^rgoOt you possess, in virpio of those 
pwsiiiples^ alternating at pleaa^e with the 
P|if>dpl^ of reason and justmC the faculty of 
^viugtba case in favour df plaintiff or defen- 
dant, as you iniidinc. Pridse you are sure of: 


all that you need considot is, which of 
sorts of praise is most to your taste.. De^da 
against the merits, on the giound of the qmrh;, 
the fiction, the jaigon, you receive the joint 
piaise of profound science and inflexible stea- 
diness — the praise of adhering to the rule 
stare dectsis. Decide in favour of the merits, 
disallowing the quuk, discarding the fiction, 
the jaigon, you leceive the praise of liberal- 
ity — of attachment to the laws of substantial 
justice 

Bribes you cannot receive, if neither side 
is pi epared to oiFer any f i lendship or enmity 
you cannot giatity, il both parties are equally 
unknown to you oi indifiTerent' but whether 
you do 01 do not turn it to account in any 
way, the powei you possess to the extent of 
the ground occupied by these commodious 
piinoiplcs, IS not the less aibitiary. The 
fault is all your own, if, as often as you have 
occasion any of these sha[)es, you fail of 
administeiing to your piejiulice oi your hu- 
inoiii the gratification put intoyoui hands — 
of piofiting by the oppoitunity of ciushing 
youi enemy, of seiving your party or your 
fl 1011(1 

A flaw is alleged in an indictment Are 
the puibiierb paity- attachments supposed to 
be on the wi ong side ^ Piecedents <ue chains 
of adamant to you fiat justitia, mat coelam, 
lb the word Are the man’s attachments 
where they should be ^ Yon burst by inspira- 
tion from the tiammels of chicane, and you 
quote the quirk-ahjunng c]acnlation which a 
moment of contntion vviung from the con- 
hcience of Loid Hale * 

Is Intel cbt olijeeted ab a giound of exclu- 
sion to a inateiial wilncsb''^ Here you are 
most completely at youi ease Theie stand 
the cases, in two lows on one hand, those 
in which the objection has been allowed — on 
the othoi , those in which it has been disal- 
lowed length of the lows, as nearly equal 
as heal t could ilesii e Exclude the witness, 
you bow to the name of Loid Kenyon, and 
with him pronounce the laws of evidence to 
be the peifeetion of wisdom . receive the wit- 

• The following admirable passage is no doubt 
the one alluded to by the Author : — “ In favour 
of life, great strictnesses have been m eU timca 
required in points of indictments ; and the truth 
IS, that It 18 grown to be a blemish and inconve- 
n’ence in tlie law, and the admimstiation thereof; 
more offenders escape by the over-easy ear given 
to exce])tionb m indictments, than by their own 
innocence ; and many times gross murders, bur^ 
glaries, robberies, and other neinous and crying 
offences, escape by these unseefiily niceties, to tfip 
reproach of the law, to the shame of the goVtm» 
ment, and to the encouragement of villany, aiid 
to the dishonour of Ood. And it were very fit. 
that by some law this overgrown curiosity ana 
nicety were reformed, which is now becomd the 
disease of the law, and will 1 fear in tiipe ffeem 
mortal without some Umely remedy.*' 

P. C. 193.— £dL • 
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ness, your bow points to Lord Hardwicke, 
and with him you confess your disposition to 
lights. 

The aavauio.a/> gained by the principle of 
nullification would o, imperfect, but for the 
occasional dash of ill-appii.^ reason, by which 
it is made up into the double-i.>,i„tain prin- 
ciple. 

By the double-fountain principle, more Uu 
siness is made than could possibly he made 
by the fountains of corruption it set running 
by themselves. Suppose a flaw started — 
exactly the sanje flaw that had already been 
made fatal : here, if the practice of drawing 
decisions occasionally from reason were un- 
known, certainty would thus far take place : 
the merits would in that in-tance have, and 
be seen to ha\ e, no chance: the benefit of 
the argument would be lost to the piofessioii, 
as well as the sweets of aibitrary power to 
the judge. ^ 

CHAPTER XXIV. 

NINETEENTH UEMCF — LAUDATION OF JUUIS- 
TllUDLNTIAl. LAW. 

Wheuevlu jui ispnulcntial law' reigns, cer- 
tainty is impossilile : it tui^ no ground to stand 
upon. Jurisprudential law' i-' "ham l.<.w : to 
ascribe stability to tlii-. creatuu' of the ima- 
gination, is to ascribe sfabihly to a shadow. 

Statute law has evciy where a tenor — a de- 
terminate collection of words : there is the 
will, and there i^ the c.\[nc-^ion ot it: — wc 
know whose w'ill it i^, wheio siguilied, by 
what signs e.xpres.si'd. what |)arts are to he 
found in it. Jiiiispriidcntial law', is law' made 
by nobody, at no time, and in no woni",. 

In st'atute law, words may licic and there 
be ill chosen ; and, fiom tlu; infelieity of the j 
choice, uncertainty as well as misciMisHiiction 
may arise ; but no sooner is the flaw [>cr- 
ceived than it may he remedied. Juri^piu- 
dential law is perpetual disease, perpetnallv 
unsusceptible of all cure. From statute law', 
yes: hut, so far as statute law exti'iids, ju- 
risprudential law' is (or at least ought to be) 
e.xHrpated ; if it be not, tlie (li^oa-i', so lar 
from being cured, is aggravated, 'riiere is 
the statute law to give certainty; there is 
the jurisprudential law' to take it aw'ay. 

In- jurisprudential law may be seen, not 
the parent only, hut the protecting guardian, 
of all these other abuses. In it, the founders 
of the fee- collecting system have ever bcdield 
the offspring of their own brain, the work of 
tbeir own hands, the fruit and pledge of their 
own power. .Statute law is the work of 
whom? Of the legislator — the lawful, the 
real, legislator. Jurisprudential, of w'hom ? 

. Of the judge — of the underhand workman, 
always making work, alw'ays disavowing it 
when made — of the •Birmingham coine 
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making his own trash, and passing it off f(W( 
the king’s — of the dishonest valet, stealing 
out in the dark, going about in his master’s 
name, and receiving homage in his clothes. 

By what legislator, by what genuiue legis- 
lator, recognised as such, and in pursuit of 
public ends, could any devices such as those 
over w'hieh we have been glancing, have been 
set up? By what legislator? unless, per- 
clici..,,, under the guidance of some Aehito- 
phel meniLiv.. instrument of the fee-col- 
Icrtins 

catnre while talking of the c..?., of justioe. 

That which exists not, cannot De 

So far as the dominion of jurisprudence 
spreads, ignoiaiice is universal, misconception 
endless. 

An article of statute law is a drop of water, 
in the state of water, or in that of ice : an ar- 
ticle ol jurisprudential law is the same drop 
in the state of vapour. Iii the solid oTliquid 
state, }ou know wheie the drop is, you see 
It, you may weigh it, you may measure it : 
you see the hounds of it : those bounds are 
narrow and deteriniiiatc. In the state of gas 
or vapour, uiilc'-s you have it in a bottle, you 
know not where it is, you do not see it, you 
cannot weigh it, you cannot measure it: ps- 
'-igiiahle hounds it has none, unless it be the 
limits of the a{mos|)here. 

Such is an article of jurisprudential law. 
In the toim of ‘statute law, a single line 
might, perhaps, eonlain the substance of it, 
and that |)ei feet ly : in the form of jurispru- 
dential, the s:uue article slrall fill a folio 
volume; and the larger the folio, the more 
indetcrininate the import of the article. To 
a cuimnaml, there is an end : to a disserta- 
tion, there need he none. 

In statute law, non-notoriety is an acci- 
dental disease : of common law, it is the in- 
separable e''senee. In statute law, the disease 
may he eiiied as soon as discovered : in com- 
mon law, every remedy is so much added to 
tli(* disease. 

Noii-notoriety is sonu times an inbred but 
'alw.iys euiahle dEease, sometimes an extra- 
neous delect, in statute law ; not non-noto- 
riely merely, hut uncognoseibility, an aggra- 
v.itt'd and incurable exacerbation of the same- 
disease, cleaves to the essence of jurispruden- 
tial law. 

Iiitiodueed by jurisprudential law, every 
liretended improvemeut, every improvement 
that, if introduced by statute law, would be 
a real one — every slip of common sense and 
common honesty forced into a soil so repug- 
nant to both, brings into action the double- 
fountain principle. Fear not on this ground 
to earn the^ praise' of liberality. Plant your 
improvements ; round your jieriods ; proclaim 
the ardour of your zeal for justice : all thjw 
you may do, and earn the praise of justice, 
without preiudice to the ends of judicatuTe, 



** Ri^TiONALB OP JUDIOIAl. EVIDENCE. ^ WIT. 


m 

4- 

'WliUe un^^rfibe genial influence of the 
^0hble<*i^H!intain principle, the olfl rank weeds 
twttiercnis ana strong enough to spring up 
wall |^{fl(e the new plants ; all this liberality 
j|e'httt a^hutte refined way of carrying on the 
IMafiU&ctory of made business * 

By the uncertainty of the law, the partner- 
jkh^^ interest is served in three distinguishable 
ways:—* 1. The number of suits is increased , 
9, '!Oie quantity of business receives a fu» 
ihcrease, from the quantity of whicli 

men are necessitated t.' — 

he&re a suit, ^ 8Uit, and for fear of a 

lg|j^s».-«Tproportion to the degree of uncer- 
tuoty, the judicial members are invested with 
a 4^ee of power proportionably arbitrary, 
and thence applicable to the purposes of the 
partnership in all imaginable ways 

Qoing to law, I have a chance — not going 
to law, 1 have none such is the encouraging 
speech which the interest of the partnership 
requires should as often as possible be made 
by the parties, each to himself, on both sides. 
The oftener a speech to this effect is made 


• Compared with the absence of everything 
that can be called law, imaginary as well as 
real —of every pre-existing standard which can 
iefve either to the use of the ludge in the way ol 
lirection, or as against the judge m the way of 
jontroul, — even jurisprudential law is a blessing 
jf prime magnitude. , 

Compared with statute law it is a nuisance. 
The use, however, of jurisprudential law, to 
tssist in the making of statute law, is incalcula- 
ble. In the character of a foundation, it is ne- 
sessary to the very existence of statute law ; at 
my rate, of a body of statute law grounded on 
^penence; a foundation without which it is in- 
xi]^ble of being well adapted to what ouglit to 
36 its ends. 

The materials for the legislator to build with, 
ire cases calling for decision : cases whereby the 
Umand for legal obligations, and for exceptions 
o these obligations, is, or has been supposed to 
>e, created. In that species of intellectual wealth 
rhich consists in collections of those cases, put 
nto method in various ways, no nation is near 
h rich as the English. The decision may be 
bsurd and pernicious: the case is not the less 
aluable. 

Prom these considerations, the state of human 
odety in respect of law may be divided into 
hree periods: — 

1* The barbarous: in which the judge is suf- 
sred, and obliged by physical necessity, to act 
ritboutany pre-existing rule: and accordingly, 
ft far as depends upon general rules, without 
Mtroui, as well as without a guide. 

’ % The semi-barbarous: in which, as depends 
fules, the judge has no surer or more in- 
s|iye il^ide, nor any more efficient controul, 
Jiunsprudential law : amended more or less 
yaueb particles of ^statute law as the spur of 
eitUencies has called forth. 

Afrad cooipletely improved or civilised; in 
'faitflt me fttattdard of obedience rests thiough- 
tit dn the bssift statute law; jurisprudential 
KW being eempletiely extirpated— extirpated In 
mooi hanrever preserved in tubstsnee. 


and acted upon (provided alvrayft ii- bn 
both sides,) the greater and mote glt^oue, 
and thence the richer in profit, the 
tainty. - , 

Out of the manufact*"®® necessity of ad> 
vice— advice which* Dy the operation of the 
same cause th”^ I’lfth to the necessity, 
18 so lendered fallacious — arises that 
f,r-.ich of the partnership concern which may 
be called the opinion trade. Of this, a few 
words under a separate head.f 
Jurisprudential law — the imaginary law ex- 
tracted by each man for himself out of a mass 
of jurisprudence — is a vast hot-bed of uncer- 
tainty. By statute law, in proportion as it 
extends, keeping clear of entanglement with 
jiinspiudential law, that most poisonous of 
all weeds is extnpated. 

Hence we have two distinguishable devices, 
hatched by the technical system, more es- 
pecially the English branch of it laudation 
of jurisprudential law — contempt of statutory 
law. 

In two instances that I have chanced to 
meet with (there may he twenty for aught I 
know,) the single word policy % has served ft 
chief justice or puisne judge of the King’s 
Bencli, for superseding the use, as they have 
on so many occasions set at nought the de- 
clared will, of king, loids, and commons. 

Transplanted from parliament (its only 
proper soil) to the King’s Bench, this word, 
coupled with the unlimited faculty of applying 
It (and what limits are ever set to the faculty 
of applying it’) was of itself sufficient to 
erect judicature into a despotism. Omnipo- 
tence lequired but a word to create light; 
jurisprudence lequiied but a word to create 
darkness 

Not but others, each of them capable of 
supplying its place, might be found in super- 
fluous abundance, to the right and left, by 
any one that had taste and courage for the 
task. 

In Christianity is the law of the land. || there 
are seven words, but in those seven words, 
coupled with the application made of them, 
there is matter sufficient to supply the place 
of an iiiqusition, and to afford to orthodoxy, 
under each successive change, a perpetual se- 
curity against disturbance, by barring out all 
aigument on either of two sides at pleasure, 
and supplying the place of it on the other 
side. 

t Infra, Chap. XXVI. 

Utility would not have served the purpose. 
Unlity IS a familiar unassuming word, rec<»* 
nising all men’s competence to judge, and for 
that purpose inviting them to hear, and look, and 
weigh, on both sides. Policy involves mystery,' 
importing exclusive wisdom, and excluding from 
the research all who do not expect to he recog- 
nised in the character of politicians. } 

11 3 Keb. 307- 1 Vent. 29^ Rex «. CarlM^ 

3 B. & A. 161.— t 


'dtf. XXV.3 tECHISfICAJi SYSTEM--I4EGI8LATURB CONTEMNEa 


' Temporal tyranny established by a single 
word, and spiritual added to it by seven 
more ! 

What security does any such word as policy 
aiford against the sinister interests and incli- 
nations of the judge ? — what security has it 
ever afforded in taking into his own hands 
offices, on the abuse of which his power is 
supposed to afford a check? 

Will you believe Lord Mansfield ? Judges 
are higher, better, fitter legislators, than king, 
lords, and commons. “ Common law” (says 
he in so many words) “ is superior to an act 
of parliament.”* Superior? how so? The 
reason is not the less brilliant for being un- 
intelligible. “ It works itself pure from the 
fountains of justice:” fountains abundant on 
the ground-lioor of the great hall, unknown 
(it seems) above stairs. Send a man to com- 
mon law for purity ! Send him to the common 
sewer to cleanse himself. As he^aught, he 
practised. 

Mansfield superior, in his own theory, to 
king, lords, and commons. Mansfield, when 
a reforming fit came on him, chose to do 
everything by himself, with m, mio, and arrio, 
in the character of mutes and train-bearers. 

Another sort of thing, whose reputation 
for working itself pure is rather better esta- 
blished, is Thames water. Woiking itself 
pure on ship-board, it has nothing to do with 
fountains. 


CHAPTER XXV. 

HABITUAL eoNTI'MCT snoWN liY .lUnuLS TO 
THE AUTHOUITY OF I'UE LEGISLATURE. 

A STATEMENT of the instances in which the 
authority of Parliament ha'5 been, and con- 
tinues to be, tram[)led upon by its sworn ser- 
vants, might till volumes upon volumes. 

When misinter|)retation is tlie instrument 
— scientific misinterpretation, — how plainly 
soever wilful, the contempt may in general be 
covered by elFrontcry. The sense we put upon 
the law is the sense which it is the intention 
of the author should be put upon it so we 
say, to whom it belongs to say so; and who 
are yon that take iijion you to say otherwise t 
Cases, however, are not altogether want- 
ing, in which such insincerity cannot be alto- 
gether put out of ‘-ight not by any degree of 
effrontery on one part, nor by any degree of 
carelessness and obsequiousness on all others. 

Of this number are cases of arithmetical 
contradiction: as if a man were to say (is it 
credible that a man should have said ?) this 
guinea and this guinea added together, do not 
make two guineas : or, this first guinea and 
ibis second guinea and this third guinea added 
together, do not make three guineas. 

• Atkinf, i. 33. 


By a contradiction of this kind (if a book 
of practice now before me is to be believed,) 
the judges of three of the four great courti, 
for there is no exception, did manifest in the 
year 1796, and, for anything that appears, do 
continue to manifest, an open declared con- 
tempt for the authority of parliament. 

“ Where a statute gives double costs,” 
says Mr. Palmer,t “ they are calculated thus; 
— the common costs, and then half the com- 
mon costs. If treble costs ; — 1. the common 
co.sts ; 2. half of these ; 3. and then half of 
the latter.” If this be so, then, as often as 
parliament has ordered the judges to give 
treble costs, so often do these sworn execu- 
tors of the will of parliament refuse to give 
so much as double costs. 

The grand mischief attendant on such prac- 
tices is, that, in proportion as they come to 
light, they weaken, not to say root out of the 
bosom of the people, all confidence in the 
engagements taken by the law. They destroy 
the credit, not only of those who deserve so 
little, but of the legislator himself, who, how- 
soever himself deceived and imposed upon, 
nev’er, certainly, wishes to deceive. For, -in 
a case like this, c.xcept through the means 
of these his servants, it is impossible for the 
legislator ever to keep his word. But, by a 
determiiiatiim taken by them, and regularly 
pursued to the extent of this wide-extending 
case, so have they ordered matters that he 
never shall keep it, in any one single in- 
stance. 

But, the greater the mischief resulting to 
the public from tljis treachery, the greater 
the advantage accruing from it to the con- 
trivers. 

Let (he legi-lator say or do what he will, 
the authority upon which the fate of the sub- 
ject has its immediate dependence, must, in 
every case, be the will of the judge. Upon 
the will ot the legislator it does not depend, 
upon ajiy other supposition than this, viz. that 
the will of the legislator will of course find 
the will of the judge conformable to it. Sup- 
po'^e this conformity constant, the subject is, 
comparatively speaking, independent of the 
will of the judge : to know what the will of 
the judge will be, no more is necessary to 
him than to read the will of the legislator in 
the letter of the law. On the other hand, 
suppose this conformity altogether out of the 
question, the dependence of the subject upon 
the will of the judge is absolute: in other 
words, the power of the judge over the sub- 
ject is completely arbitrary. But the more 
arbitrary the judicial authority can succeed 
in rendering itself, the greater the degree of 
perfection in which the purposes of the part- 
nership may be carried into effect. Absolute 

— 

+ Table of CostS) p. 14. Edit. 1796) fifth edh. ' 
tion. 
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I^I^Otlon ta this^Hne ^fouM be attained, if 
|ft* a<$ c^e tbe" subject could find or suppose 
safe irt Regarding the tenor of the law, 
lAf i^<^ds of the legislator, as sufficient evi^ 
fhe eventual will of the judge. In 
pals slate of things, regarding the words of 
itha ^legislator as no better than a snaie, the 
^i^bjoct would view in them, on each occa- 
sion, neither more nor less than the necessity 
<^f^epairing, fee in band, to some professional 
Mduiber of the partnership, in whose opinion 
be read the most probable conjectuie 
^|iat the nature of the case admitted, of the 
a^entual will of the official and governing 
ificmbers. 

To this pitch of perfection, the plans of 
the partnership have never yet been brought 
but a more effectual step towards it than that 
which has been made by the com se of motk 
interpretation here exemplified, cannot be 
imagined. If a premium were held out for 
the highest insult that could be offered to 
the authority of the legislator by the powei 
of the judge (viz by wilful misinterpreta- 
tion simply, unaccompanied by a direct dis- 
claimer,} no higher than this could by the 
utmost effort of ingenuity be devised In- 
stances of thia sinister policy may be found 
in most unhappy abundance and by cveiy 
insult thus offered to the legi'^lator, an addi- 
tional nerve is given to the aibitrarj power 
of the judge, but a single instance, such as 
the one here in question, is sufficient to do 
prodigious service If, where the Icgislatoi 
says, give three shillings, the judge will not 
give so much as two — ^if the authority of the 
law is in this case openly set at nought, — in 
what other instance can there he any suffi- 
cient assurance of its not being dealt with in 
the same manner ? If to such contempts, and 
for such a length of (nno lepeated, the legis- 
lator has been insensible, — to what otbeis 
can any sufficient assurance be had of his being 
less so ? 

That the interest of the paitnership re- 
quires that the unceitainty of the law should 
for ever be at its maximum, is evident enough 
that their endeavouis must have been con- 
stantly directed towards that object, follows 
of course, that the establishment of a pie- 
cedent of the above desciiption, viz a mis- 
interpretation which cannot possibly have 
|i>e 6 n other than wilful, goes further towaids 
■the effectuation of that object than a hundi cd 
‘^fiU'^ousand that might by possibility have 
i]b 0 eA undesigned, is another proposition that 
scarcely open fo dispute. 

’^vj^nsferve the extent of the effect produced 
mupifqstation of anti -constitutional 
To banish out of the breast of 
qll confidence in the declared will 
of thli legislator,^ in a word, to produce the 
requisite degree of uncertainty, — it is not 
necessary that it sboidd be understood that 


it is 6 nde with the judge always to 'run 
counter to it ; were that the case, no uncefo 
f ainty, no such degree of uncertainty of \^hich 
every man must be more or less sensible, 
could ever take place. What is sufficient Is, 
that, m no particular instance, the subject' 
(without consulting a man of law) can be 
sufficiently assured whether any regard wiU 
be paid to the will of the legislator, pr no ; 
and, to produce this degree of uncertainty, a 
single com se of precedents such as the above, 
even without the help of so many others as 
might be added to them — enough to fill vo- 
lumes upon volumes, — is quite sufficient. 

Laioyer — A pleasant conceit, indeed 1 
And so, then, sir, according to this vision of 
yours, lawyers of all classes — advocates, ju- 
dicial officers, ludges themselves — arc all in a 
partneiship, all traders, — and a capital ob- 
ject with tjiese traders is to destioy all con- 
fidence in the breast of theti customers — is 
so to order raatteis that their customers (or 
say, rather, those whom they would be glad 
to have for customers) may never believe a 
word of an j thing they say to them * Surely 
this 18 the first time that a general destruc- 
tion ot conlulence was supposed to be a be- 
nefit to trade ! 

Non-Laivyet , — Visionary enough the no- 
tion, as thus stated, ceitainly but a little 
circmnstaiice, sir, has escaped your notice. 
Where tiade is open, to destroy confidence, 
may indeed be to destroy tiade Suppose two 
rival sliopkeepets A and B A loses the con- 
fidence ot his customers, B preserves it what 
foHows B’s trade of course flourishes — A’s 
IS desti oyed But of these tradei s (the avowed 
tiaderswe aie supposing) neither possesses 
any iiionoply, whereas, in the station oc- 
cupied hy the real though unavowed traders 
we have been speaking of, the business not 
only 11 an object of monopoly, hut ot neces- 
sity cvei must he. To the pm poses of the 
paitneisbip, I have «hown you how essential 
It is that the ludge should have destroyed, 
as tai as possible, the confidence, on the part 
of the people, m the engagements taken by 
the legislator By the couise taken for this 
puipose, the leverend functional y has de- 
stroyed, It H true, in a great degiec, not only 
the confidence that the people would other- 
wise have leposed m the words ot the legis- 
lator, but also the confidence which they 
would othei wise have reposed in himself and 
his own proceedings But, by this double de- 
struction, what does he lose^ Just nothing: 
foi they are not the less under the obligation 
of going to his shop On the contrary, his 
jprofit 18 promoted hy it; since the uncertainty 
of the law increases with it, and his profit 
increases with the uncertainty of the law. 

Accordingly, as I have already, sir, had the 
honour of bringing to ypurTecolle^iofi, —Bar 
It with ' personal character as it may^ theta 



€h. XXVO TECHNIOAL SYSTEM- 

exists not under the sun "any sort of person 
'whose public character, and in so essential 
a point as that of veracity, is so completely 
blasted as that of an English judge: so suc- 
cessful, because so well-directed, have been 
their learned labours in that line: and this 
not in carelessness and wantonness, but in 
all sobriety and sadness: inasmuch as the un- 
certainty of the law, and thence the niagiii- 
tude and certainty of the partnership profit, 
were so evidently dependent on it. 

Not only, by every such open contempt 
manifested towards the will of the legislator, 
has the uncertainty of the law been increased, 
and the certainty of lawyer’s profit (and in 
particular of the profit attached to the opi- 
nion branch of the trade) been increased along 
with it; but so has it by every condition an- 
nexed to a legislative command to which the 
legislator himself had annexed none : and 
thence it is that the exclusiomfiy system, 
which forms the main subject of these pages, 
is (^as well as so many other systems of astute 
deteasanees) so much added, and meant to he 
added, to the uncertainty of the law; that 
glorious system of uncertainty, which is the 
real as w'ell as so geiu'rally acknowledged 
source, sir, of all jour gloiics. 

In the present in--fanci‘, a special sinister 
interest added its force to that general inte- 
rest whereby (as :ibove) thej are continually 
urged to do tis much as they d.irc towards 
destroying, on the part of the people, all 
confidence in the legislature. To prevent 
v'exatious ‘=:uit'^, was the [irotessed as well as 
real object ot these restiictive and remedial 
clauses : hut every vexations suit prevented, 
is a bird, or rather a covey of birds, snatched 
from the snare of the fowler — from the fangs 
of lawjers. 

While a regular and deliberate system of 
insult has thus bi'cn opjaised to the united 
authority ot king, lords, and commons, wheie 
has been the House of Lords? where has lieen 
the House of C’oinmoiis? In the House ot 
Commons, is there not a committee appoint- 
ed, or supposed to be appointed, at the com- 
mencement of evei’v parliament, or ot every 
session, called the committee ot justice, or 
the committee of courts of justice ? 

An equal degree of contempt for the au- 
thority of the legislator is manifested by every 
application of the principle of nullification. 

On a former occasion, the principle of nul- 
lification was considered in its character of 
an engine of fraud ; in respect of its particular 
and more immediate clfects, on each parti- 
cular occasion, to the prejudice of the party 
having right on his side. 

On the present occasion, the character in 
which it presents itself to view is that of an 
engine of usurpation. 

The principle of nullification has been em- 
ployed, the application of it warranted and 
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ordained, by the legislator himself. ■- A|l 
offence having been created, and punishili^l 
appointed, — the judge doing so and so, the 
proceedings against the defendant, it has been 
declared (declared by the legislator himself) 
shall be null and void: i. e. the defendant, 
though guilty, shall go free. * 

In this case, the application thus made of 
the principle has been, on the part of the 
legislator, an act of inconsistency and impru- 
dence ; on the part of^-the lawyer, his scribe, 
to whose unfaithful hands he has committed 
the task ot giving expression and effect to his 
will, an act of imbecility or treachery. 

On the part of the judge, the mass of sub- 
stantive law in question being the work of 
the h'giblator, every application made of the 
principle of nnllilicationis a contempt — an act 
of instil rection against the authority of his 
constitutional .superior. Condition, extension, 
limitation, modilication, exception (expres- 
sions interconvertible, expressions in effect the 
.same,) by the legislator, none at all annexed: 
none, at any rate, to the effect in question. 
To this declaration of the will of the legisla- 
tor, the genuine and lawful legislator, — the 
judge, by help of the principle of nullification, 
attaches exceptions of his owm at pleasure. 
To the extent of tlie^e eveeptions, the will of 
the legislator is in elfeet frustrated, the law 
repealed. 

Lawijcr, — Contempt! What contempt? 
Do you consider who it is you are speaking 
of? Why use surh harsh w’ords? In the 
charactei of hgislator, any more than in any 
other, is man intallible ? Is it not a case con- 
tinually oeeuriing, the ease of an exigence 
unfoieseen by the legi^lat'w, brought by par- 
ticular oeoiii'ieiiees under the eyes of the 
; judge ? In the interpretation of law’s, in the 
application of them to particular occurrences, 
exists there anj whole that sjstem in which 
some latitude of discretion has not been con- 
sidered as virtually rc'poscd, reposed of neces- 
sity, in the hands of the judge? But, as often 
as ;iny such discretion is employed, is' there 
not, according to jonr own account of the 
matter, some act of virtual repeal or enact- 
ment [lerlonned ? 

Xtin-Lainjer As to the power of in- 

terpretation, and the latitude proper to be 
as.sumed in the exercise of it, it is on this 
oeeasion nothing to the purpose. Any such 
exception as, in the honest opinion of the 
judge, the legislator, had the particular oc- 
currence or state of things been present to 
his view, would himself have made, — an 
exception of this description, yes: provided 
always that the liberty thus taken with the 
actually declared will of the legislator, he 
confessed and notified to the legislator, with 
opportunity given to him, in case of disappro- 
bation, to annui and stop it. _ 

By an arrangement such as this, eV^fy 
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^ ,.,^,^„4if!iicie isrould receive its 

|l»a^)ir« ao4 constitutional allegiance remain 
invio)at«^ , 

^ Oa ttese terms, but on these only, contra- 
WOtimsi* mojoientary and provisional contra- 
ikk the actually declared will of the 
^islalor, might be and ought to be, not only 
% B|0mer, but a duty : option between the 
letter ttnd the spirit of the law would not be. 
Inflow, an organ of arbitrary power, operating 
ttfion the double-fountain principle. 

But nullification! youi principle of nulli- 
'iftcationl it is no less repugnant to every- 
tldng that could in any case be or have been 
the will of the legislator, than to his will (on 
Whatsoever subject) as actually expressed 
and declared. 

Name, for example, that ciime, if you can, 
of which it would have been in anv case the 
wish of the legislator that it should be prac- 
tised with impunity as often as the malefactor 
could find means to biibe the cleik (or who- 
soever it be on whom it depends) to make the 
£tew, or supposed flaw, of which youi judges, 
In their wisdom and their honesty, aie pleased 
(as often as they are pleased) to make that 
use. 

To make one instance serve as a sample for 
others by hundreds and by thousands, let us 
turn to the piactice in legard to convictions 
by which word, are presented to the eye of 
a lawyer, convictions pronounced by justices 
of the peace acting out of sessions, for delin- 
quencies referred to their cognizance by par- 
ticular acts of pai hament 

Trying the cause under the forms or no- 
fo^rms, of natural procedure, of pure and uni- 
versal justice, the magistrate pronounces the 
defendant guilty and, to ground the fuithei 
proceedings, signs a record oi memorandum, 
certifying the existence of the decision so pro- 
noupced. At the instance of the convict, the 
court of King’s Bench, without so much as 
pretending to know anything about the facts, 
quash the conviction, liberate the defendant, 
set at nought the statute.* 

Non-Lawyer. — Liberate the delinquent, 
and without evidence, after he has been con- 
victed, and by lawful autlioiity, upon evi- 
dence? Pray, on what ground is this done.-' 
Lawyer, — On what ground’ Because the 
magistrate had not set forth the evidence 

Non-lawyer Why should he have set 

the evidence? Had the legislature or- 
dered hun to set forth the evidence’ 

<^^ .,jE/iwyer, — No: it was not necessary. 

— 

appeals, convictions by justices 
[|lt!Mijlltay instances,) and the proceedings thereon, 
may removed from the inferior courts into 
Bench, by writs of certtorart factas. 
The valdtty, and not the merits of such pro- 
Beedingy, b alone taken cognizance of by the su- 
petfctt dhnrtS) and fiber accordingly confirmed 

Squashed. 


Non-Lawyer. — What* then ? had anybod, 
else ordered him ? 

Lawyer. — No: it was not necessary. 

Non-LatJoyer.—NhsA,\ not even you? yoUi 
who quash his decision for not having set 
forth the evidence? By what ingenuity was 
he to have discovered this to be your will 
and pleasure’ 

Lawyer. — We never meant that he should 
discover any such thing. Can you be so weak 
as to suppose we did’ Are we such simple* 
tons, do you suppose, that, when it is really 
our wish a man should do a thing which he 
would have no motive to do unless he knew 
it to be our pleasure, — that, in such a case, 
we should really omit to make him know that 
it was our pleasure’ Did you ever know an 
old woman silly to such a degree of silliness P 
No, sii our wish, and our deteimination, was 
to quash the decision at any rate. To quash 
a just decKion, or to do anything else that 
ought not to be done, a pretence, you know 
(or you ought to know,) we must always 
have. As to what the pretence is, it matters 
very little If the evidence had been set forth, 
we should have found another. When we 
have a mind to get rid of a decision, do you 
think we are ever at a loss’ 

Non-Lawyer — I must confess, I do not 
very well see how that misfortune should ever 
happen to you. But, as to the quashing of 
the conviction, pray what may have been the 
use of it ^ 

Lawrjer. — Use of it? Abundance of uses. 

1 In the first place, this was making so 
much business Down comes the money, — 
qua«h goes the conviction, like a snail under 
oui feet 

2. In the next place, wc throw cold water 
on a bad piecedent The natural system is 
the rival ami inoital enemy of our system: 
we abhor it we do what we can to crush it; 
by its encroachments it robs us, by its jus- 
tice It puts us to shame 

The Tin ks have a pi ophecy that some day 
or other the Christi.ins will drive them out 
of Euiope We have something between 
a hobgoblin drearfi and a prophecy, that one, 
of these days the natuial system will drive 
ours out of Westminister Hall Our wish 
IS to stave off the fatal day as long as pos- 
sible 

By thus quashing, we turn the arts of the 
enemy against himself, he lets off a clause, 
to rob us of our business , and out of that 
very clause we make more business. 

3 In the third place . . 

Non-Lawyer Oh, a truce 1 a truce 1 I 

see very well — any man who will not shut 
his eyes may see with half an eye — how well 
j ou understand your business. Only one ques- 
tion more Is it a rule with you, pray, to 

quash every conviction that is brought to you 
to quash ? 
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. XoK>y«r;-^No: that would not be good 
policy. 

1. In the first place, if this were the case, 
sooner or later the legislator might find us 
out, and grow angry. 

2. In the next place, it is not at all neces- 
sary ; every alternate one does just as well : 
we do not stand counting ; there would be 
no use in it : but that proportion, or there- 
abouts : the nearer to it the better, if there 
be any difference. 

Non-Lawyer. — But, if every conviction 
were to be quashed without exception, would 
not this crush the designs of the enemy more 
effectually? Would it not humhle him still 
more, display the weakness of the natural 
system, and cure the people of having re- 
course to it ? 

Lawyer Possibly, in some degree ; but 

that is not worth thinking al)Out. Not to 
insist on the danger, of which you have a 
glimpse already, — if in this way we served a 
distant end, we should disserve the immediate 
one. If men did not sec somewhat of a 
chance of having their convictions held good, 
there would be none defended : all that busi- 
ness would be lost. 

Non-Lawyer Oh yes, I see, I see: your 

world is like the philosopher’s : nothing with- 
out its sufficient reason. But the legislature, 
all this while, what have they said to all 
this ? 

Lawyer. — Said ? Nothing at all. Do what 
we will to them, they never say anything to 
us ; they never have been used to it. 

Non-Lawyer. — So then you have plenty of 
business in this line : a rare trade, this quash- 
ing trade 1 

Lawyer. — No ; no great things after all : 
the rogues have almost grown too cunning 
for us. Rob us of it, to be sure, they durst 
not ; but, little by little, they have found out 
a way of stealing it from us. 

Non-Lawyer Steal business from the 

law? Parliament strip lawyers of their busi- 
ness ? Oh, terrible ! this is the very worst of 
larceny : this is contra pacem with a venge- 
ance. Sad usage indeed ! But pray, how 
do they manage it ? 

Lawyer. — They provide a form, a skeleton 
form: and then, say they, every conviction 
that is according to that form is good. The 
form is a skeleton form with blanks in it, 
such as are in Burn’s Justice : the justice has 
nothing to do but to fill up the blanks : the 
business is so easy, a viper might as soon bite 
a hole in a file, as any of us find a flaw in it. 
Now what do you say to this ? 

Non-Lawyer Say ? why, that you are in- 

sidiously and barbarously dealt with. But 
you have one thing for your comfort. 

Lawyer. — Comfort, indeed ! What com- 
fort ? where is. it ? 

Non-lawyer . — Nay, >ou have two comforts. 


One is, that of seeing how much 
afraid of you : that if they do take bunneiM 
from you, they take it not as robbers, but 
thieves. Why think -of the molehill they 
have filched from you ? Think rather of the 
mountains they have left, and dare not med- 
dle with. 

Another is (for it shows itself through your 
lamentations,) that the old business is still 
left to you : so that the damage after all is 
rather lucrum cessans than damnum emergens : 
the business does not increase so fast as it 
might ; that is all. 

Lawyer — Alas! you are very much mis- 
taken. From the old statutes there may be 
a remnant of business left, it is true : but it 
grows less and less every day. Every day 
brings new statutes, spreading over the old 
ground, and covering it with these cursed 
forms : by and bye there won’t be a spot left 
in which a flaw will be to be found. 

Besides that the stock of flaws and quibbles 
is almost exhausted ; and (to let you into a 
secret) the people begin to find us out: we 
cannot go on quashing through thick and thin, 
as we used to do. We are forced to draw up : 
we are forced, little by little, to turn libera- 
lists. There is that passage in Hale against 
quibbles. It haunts us : it follows us like 
our shadow. It will blow us all up one of 
these days. 


CHAPTER XXVI. 

OPINION-TRADE. 

The opinion-trade is not, properly speaking, 
itself a device ; it is a natural result, and a 
distinct branch, of the aggregate mass of 
prolit reaped fiom the contrivances already 
brought into view under that name: but on 
this occasion the fruit cannot pass altogether 
unheeded, any more than the tree that bears 
it. 

This branch of the partnership trade has 
for its sole foundation, the uncertainty and 
uncognoscibility of the law: properties es- 
sentially attached to its existence in the shape 
of jurisprudential law, howsoever chequered 
with patches here and there of statutory. 

Should the legislator ever have the force 
to know his own will, and the grace to grant 
to his submissive subjects the possibility of 
knowing it and conforming to it, instead of 
being punished or plagued for not having con- 
formed to it, there ends the opinion-trade : 
there vanish the opinionists, like animalcules, 
upon the drying up of the puddle in which 
they feed and float. 

The publication of reports (histories of ad- 
judged cases) is another arrangement unfaU ' 
vourable to the opinion-trade. Here we see-' 
an interest within an interest : Mammon 
vided against itself. 
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llVnim ui vpunuii 10 taken, before and. in 
eontempiatlen of a suit, the service sold by 
the opimooist consists in a conjecture con- 
Odmini; tho part which, in the case as stated, 
thO judge* is likely to take. If, instead of the 
i|itot 08 tB cl the law partnership, the interests 
^tbb community were the objects regarded, 
^l^hs would be afforded to the subject for 
Obtaining beforehand, at the hands of the le- 
gwlator or the judge, that information, of 
t^rjbich, at the hands of the opinionist, he 
purchases at present a precarious and often 
wliacious conjecture. A provision for this 
purpose would constitute a natural appurte- 
nance to the body of the law's. 

The opinionist entertains a natural anti- 
pathy towaids the reporting lawyers So far 
as the information they furnish extends, so 
far it goes towards narrowing and staiving 
bis trade. 

He knows not what to say against them , 
and yet something must be said. They publish 
too much — more than used to be published 
the science is overloaded by the quisquilious 
matter they rake togethe: and pi eserve They 
publish too soon , before they have taken the 
requisite time for digestion the science is 
clogged by crudities But, to do quite light 
in the sight of the opiniomst, there is but one 
course they can take and that is, to ha/e 
done publishing, to give up their blanch of 
the trade to his 

When the reporters have done their worst, 
ihere remain the old cases, over which they 
have no power The cases themselves (the 
old eases) aie icported, it is tiue but what 
perhaps may here and theie not have been 
repoited, are certain opinions of the reigning 
judges, the potentates of the day, respecting 
the matter of these cases Sects form them- 
selves about this and that qmi k or quiblile, 
as formerly among the Romanists The tech- 
nical system, wherever it sets foot, can never 
be without its Proculeians and its Sahimans 
'< Where the treasure is, theie will the heai t 
l>e also ” A plenum of technical ideas is a 
yat'MMWi of rational ones . the head that has 
Stted itself up foi juiisprudencc, has unfitted 
itself for eveiy thing else The jargon which 
baa been giving occupation to the olbcial 
bouf, gives relaxation to the soiial. The 
lawyer fights over again his ai guinents, as the 
conqUeroi his battles the learned loid finds 
Jbtit entertainment in quibbles, which the 
warhed king used to find in puns 
■ Twelve dU majorum qentcum find an Olym- 
pyit in Serjeants’ inn * the opiniomst lawyers 
It^ their ‘priests. The will, oi, in learned 
the Qpinton, of the god, is to be 
ie#t 1 iie 4 ^vough no other channel than the 
Mh' priest. The gods of the Pagan 

priest; the jurispru- 

feiitkt fee in common, , 

Advice pad attorneys If it be a 


knotty point, particularly open to contfo?er$y 
— a point in conveyancing, for example, on 
any other that seems to lie deep,-— seek not 
for that soundness of understanding, which 
would be but an tgnts /atuus ; betake your? 
selves in preference to some grave person in 
a silk gown, a cocetaneus and contubernalis 
of the reverend band. The table-talk of the 
ermine forms the privileged science of the 
Bilk gown. At first hand, the opinion of the 
ermine is not to be bought, at any price : but, 
whethei at first-hand or second hand, what 
matter, so long as it is obtained ? 

From no one guinea given to an opinion- 
ist lawyer, does any judge ever receive the 
smallest share ; for that would be a bribe : a 
sort of pi ofat as unknown, as it is unneces- 
sary, to any English judge But the source 
of legal piofit IS in the abyss of legal uncer- 
tainty and the benefit of the uncertainty is 
the patiimony of the firm, in the profits of 
which no member is without his share. 

One abuse grows out of another abuse. It 
IS because, in the held of litigation, the pur- 
suit or defence of a man’s due is so expen- 
sive, that he applies to the opiniomst to learn 
whethei it be woith his while to hazard the 
expense and thus the expense receives an 
addition,* and that a ceitain one, in the first 
instance and thi-s additional but then rests, 
without alleviation, on the shoulders of the 
paity injuied , foi it is not allowed in costs. 

If the cause of action lies but a hair’s 
hieadth out of the most beaten tiack, your 
attorney w’lil not inocecd without an opinion. 
Piotit is no object to him to the reputation 
of \iitue he is not alike insensible His fide- 
lity and zeal aie proved, by his anxiety not 
to plunge Ills client into an unpiofitable ex- 
pense his modesty, by his unwillingness to 
rely on his own judgment Nor yet, in so far 
as lepiitation is concerned, is he altogether 
insensible to Ins own just clauns Por his 
defence against the imtmtation of ignorance, 
rashne»s, oi i .ipacity, he has a right to that 
sanction which the us.ige of the piofession 
alFoids to that branch of it in which he serves. 
Prudence thus comes in, to make up the group 
of vut lies , 

Whether iii his opinion the cause be good 
or had, the attouiey finds his advantage in, 
this prat lice If good, profit is always in- 
ci cased, ami not the slightest loss of repu- 
tation hazarded. If bad, he thus exonerates 
himself of all responsibility, his leputation is 
put undei covei, and, if the piofit of the suit 
18 lost, the pi ollt of taking the opinion is at 
any rate so much sav'ed out of the fire, 

But, of the ceremony of consulting the 
oiacle, the loss of the suit with its profit is 
by no means a certain consequence. So far as 

-ni - - - - — - 

* From two, to thirty or forty guineas, indtu 
ding the attorney’s share. 
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the questiwi of law ia eoncerned, the opinion* 
iatmay indeed be depended upon for not giving 
as law what he really does not look upon as 
law; so much reputation would be lost to 
him, and nothing gained in lieu of it. But the 
law depends on the facts : on the .state of the 
evidence, as laid before the opuiionist in the 
instrument called the rase. By a very slight 
deficiency cither in point of correctness or in 
point of cornpletones>, on the part of tliat 
mass of supposed facts, such an opinion may 
be produced, as, while it cngagi's the client 
in a suit predestined to be unsucct'sstnl, shall 
secure both nionibersof the partnership tioin 
all danger of reproach. 

It is the interest of the attorney not to ex- 
tract from his client (if he can avoid it) any 
fact which, if brought to view, would betray 
the badness of bis cause. On llie part of the 
client, this sort of siippie'-^ion iinds it^elt con- 
tinually favoured, partl\ by passioti, partly by 
ignorance. ' Either he is not awaie of the in- 
fluence which the tact would have on the 
cause, — or, if he is, the pain attached to the 
idea of it deprives liiin of the re-olulion to 
bring it out. 

The propensity of the Inilk of clients thus 
to deceive tlieniselvcs, while decei\iiig their 
law-advisers, is no seeri't to mtlier the honest 
or dishonest among attoinev^. I'lie honest 
have to tiglit against il : the dishonest kee|) 
the discovery to theinseh es, and avail them- 
selves of it; turning to their own account 
the proficiency thus made by cxpeiience in 
the science of human natuio. 

To the opinionist^ whether the imi'-s of 
supposed facts be correct or incorrect, com- 
plete or incomplete, is matter of the nio-t 
complete indilference : or radier, if incoiiect 
or ineoiiiplete to the etfeet of rO|nesenting the 
client in the right where he is in the wiong, 
so much the better : sinei', in that case, a suit 
which ought not to be hi ought may come to 
be brought, and the oiiinionist to be employed 
in it. 

Should the incorrcctnoss or incompleteness 
be upon the face of the statement so glaring 
as to force itself upon the notice of the learn- 
ed sage, ’will he take the trouble to give in- 
timation of it ? Not if he he wise in tlie way 
of worldly wisdom. Labour it will cost him ; 
advantage he will not gain in any shape : the 
lips of the attoriie} may thank him, the heart 
of the attorney will not thank him, for an 
article of information by which on one hand 
the deficiency of the attorney is held up to 
view, while on the other hand the suit with 
its profit is nipped in the bud. 

Numberless are the ways in which, with or 
without consciousness of wrong, the attorney 
may, without any risk of reputation to him- 
self, engage the client in a groundless suit. 
Whatever the client states as fact, the attor- 
ney assumes as fact> by this demonstration 


of respect and confidence, he does not lqi«j 
by the opposite demonstration he might ini 
cur the displeasure of the client, as well as 
lose the benefit of the suit. 

But, though the fact should he exactly a( 
the client states it, the advantage which, or 
the occasion of the suit, the client will bt 
able to rea[) from it, depends altogether upoi 
the evidence : upon the faculty of adducing 
such evidence as shall obtain admission, am 
he found per.siiasive. By the attorney, it i; 
either known or sii'^pected, that (whethe: 
through inadmissibility or through insuffici 
eney) the evideiiee will not serve. But, ii 
he ho ordinarily wise, — especially if in the 
pei'^on of the client he has the advantage of 
dealing with an uninformed mind, such as are 
those of the bulk of clients, — he will not he 
so impolite or so imprudent as to suffer this 
knowledge or suspicion to pass the bounds of 
his ow 11 lips. 

What, then, after all, is the sort of inter- 
course thu> de^'Crihed ? It is a sort of previous 
iminirv or trial of the cause performed upon 
had e\ulenco — upon evidence commonly in- 
complete and incorrect, for the purpose of 
detei mining whether it shall be put into a 
course of being tried upon correct and com- 
plete evidence. 

To the account of the technical system of 
[trocodurc may this fruit of it he set down ; 
Miict! under the natural it has no place. Why ? 
Because, under the natural, the facts are 
brought to light, with the utmost degree of 
eoneetne'S and conipleteiioss which the fa- 
cilities, intellectual and moral, of the witness- 
e-., admit of: brought to light with less delay, 
vexation, and expense, than what attends the 
production of that partial and naturally un- 
faithful picture, which, through so treacherous 
a medium as that of the pen of the attorney, 
ia, in the course of the opinion trade, placed 
under the eje of the venal and uncommis- 
sioned judge, by whose decision nothing is 
decided. 

Is it a case in which both parties are heard 
together ? Self-iiartiality dravts from each of 
them such of the facts as promise to operate 
in favour of his claim ; the same force extracts 
from the lips of liis adversary, information of 
a contrary tendency; and in both instances 
with as much promptitude, as well as cor- 
rectness and completeness, as the collision of 
interests can eommaiid. Titius cannot have 
an interest in getting evidence for a false 
f.ict, but Sempronius has an equal interest 
in bringing down detection upon the falsity ; 
Titius cannot have an interest in the suppres- 
sion of a fact, but Sempronius has an equal 
interest in dragging it forth into light. 

Is it of the number of those cases, in which 
one of the parties (at. the commencement pf 
the cause, the plaintiflf) comes into cou^t 
without the other, to demand the service 
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ilt Hist sHilfS the cause, he stands 
l^'need.of at the hands of the judge ? Adverse 
party, with his adverse interest, by the sup- 
position there is none but it is the interest 
of the judge, the honest interest of the unfee’d 
judge; thhi, in this stage of the cause, the 
truth shall come to light, in a state as correct 
UhdftS complete as may be. Why’ Because 
/dter end above all reputation, and the sacred 
risgard for the ends of justice) by extracting 
fifodfi the applicant those truths which his in- 
idination might have led him to suppress, oi 
driving him out of those misrepieseiitations 
for which his inclination might have led him 
to obtain credence, the object of his applica- 
Hon, unjust as by the supposition it is in this 
oas 6 , may be defeated at the time , and the 
labour of giving a joint audience to both par- 
ties, or whatever other lafiour on the part of 
the judge the grant of the ill-founded demand 
might have been productive of, will be saved 
Thus it is, that, in whatever point of view 
the field be contemplated, technical proce- 
dure, with its endless train of afflicting con- 
sequences, presents itself as the disease, the 
foul disease, natural procedure as the simple, 
the pure, the efficacious lemedy 

CHAPTER XXVII 

EXTENSION OF THE ABOVE DEVICES TO SUB- 
STANTIVE LAW, AS FAR AS APPLICABLE 

Of the two main branches of the body of the 
law, the substantive and the adjective, it is 
to the adjective alone that the subject of evi- 
dence belongs The application of the above 
Of any other devices to substantive law, falls 
not therefore within the compass of the pre- 
sent work It 18 for this reason, and for this 
reason alone, that the few exemplifications 
which have been given of the application of 
these devices have been confined within the 
edmpass of the law of procedure 

The error, howevei, would be great, if it 
were supposed that it is to this comparatively 
narrow part oF the field of judicature that 
the application of these contrivances for the 
pursuit of the ends of judicature is confined. 
True it is, that, of these two great blanches, 
the adjective is that in the arrangement of 
which the judicial authoiity has had the 
greatest share. But, in every country more 
or less, and in England m particular, the 
share which that same authority has had in 
arrangement of the main branch, the sub- 
aUmiive, has been very considerable. Even in 
hranch, the pai t taken by the j udicial au- 
.llrarky may, in comparison with the part borne 
by n^iy competent and legitimate legis- 
atyled the principal part: jurispru- 
forming the ground, statute law 
fHdfei,»g oh hefo^and there a few patches upon 
ihsit gromid. > Im 'botb pmts of the work, the 


action of the same sinister interest bsdng 
voured with the same opportunities, the satna 
character and complexion would m^uraUyhe 
exhibited by the work in both instances. As 
far as power extended and occasion favoured, 
the system of procedure would be adapted to 
the ends of judicature, the system of sub- 
stantive law would be adapted to the system 
of piocedure. The object in respect of the 
adjective branch, besides the multiplication 
of suits (understand always profit-yielding 
suits,) was to adapt the course of piocedure 
to the purpose of extracting from each suit 
its maximum of piofit What it was in men’s 
power to do, in woiking upon the substantive 
branch, towards the common end of both 
branches, confined itself to the purpose of 
giving birth to the greatest possible number 
of suits to extiact fiom each the greatest 
quantity of piofit that it could be made to 
yield, lay exclusively within the province of 
the adjective branch Flowers necessary for 
the crop might be furnished by both blanches . 
it was fiom the adjective alone that the fruit 
could be leaped 

Intermediate ends common to each were, 
the nursing in the mind of the individual, in 
his character of suitor and client, the quali- 
ties of ignoianceand error, on the pait of the 
law itself, uncertainty, uncognoscibility, ob- 
scurity, ambiguity, and voliuniiiousness 

Of the devices or contrivances directed to 
those ends, five (viz exclusion of the parties 
— tribunals rendered inaccessible by distance 
— days fixed with longintervals — mechanical 
judicature — and acceptance of allegations in 
writing, at successive times, and under a li- 
cence for mendacity,) — these five, together 
with the office-multiplication principle, weie 
arrangements exclusively adapted to the na- 
ture and texture of adjective law • the re- 
maining ones, viz the principle of nullification 
(with Its supports, jaigon and fiction, and its 
compound with the principle of reason and 
utility, the double-fountain principle,) and the 
habit of magnifying jurisprudential law at the 
expense of statutory, of representing devices 
as more real than realities, shadows more 
solid than their substances, — these five share 
in the privilege of being applicable to both 
blanches, the substantive as well as adjective, 
with equal advantage. 

And IS it then all delusion, the chief pride 
and comfort of an Englishman, the matchless 
excellence of his laws ? 

By no means fiom all that has been said, 
admitting it all to be just, no sudi conse- 
quence follows. 

- 1 . What there is good in the system, will 
be found to exist in a much larger propottUHi 
in the form of statute law, than in the forai 
of jurisprudential law; in other words# ta 
have been in a greater degree the wes-k oi 
king, lords, and oommons, the legitimate le* 
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gislators, than of judges,* spurious usurping 
legislators, making base law underground, as 
their brother usurpers make base money, and 
like them, with one everlasting lie in their 
mouths, disowning their work. Of what has 
been well done, the far greater part therefore 
has been done, not by lawyers, but in spite of 
lawyers : lawyers grumbling at it as much as 
they dare, and doing what they can to spoil it. 

The exertions of the brotherhood have been 
employed, not so much in the support, as in 
the destruction, of society. To be assured ot 
this, any eye that is strong and single enough 
to bear the sight, need but read over the sta- 
tutes containing the wretchedly scanty pro- 
vision that has been made by tits and starts 
for the amendment of the law. In that small 
but fertile department of parliamentary his- 
tory, may be read the wickedness of lawyers. 
It is a history that may match with that of 
Cartouche, Jonathan Wild, Japhet Crook, and 
so forth, except that it is without names. 

2. It is not in human nature that the charac- 
ter of the technical lawyer should have com- 
pletely, and in every instance, swallowed up 
the character of the Englishman or the man. 
The private interest (it has already been 
shown) is not on every point, nor on every 
occasion, in opposition to public interest. 
Sprinkled here and there over the surface of 
the law, some good (much or little, according 
to the object it is compaied with,) might 
doubtless be to bo found, that drew its origin 
from a learned bosom. But, were the pro- 
portion much larger than it is, it might not 
be the less true, that, if an inventory could 
be taken of the number of propositions of 
which the mass ot jurisprudential law is com- 
posed, nine of them out'of ten would be found 
absurd in themselves, mischievous in their 
consequences. Take this or that reasonable 
and useful proposition, you will tind it swad- 
dled up in a cluster of perhaps a dozen ab- 
surd and pernicious distinctions, extensions, 
conditions, exceptions, limitations. 

But, for judging of the aggregate goodness 
of a body of law, no tolerably correct crite- 
rion can be deduced from the mere compari- 
son of the number of rational and beneficial 
propositions contained in it on the one hand, 
compared with the number of irrational and 
pernicious ones on theotlier; no more than 
any estimate can be formed of the severity of 
a penal code, from the multitude of the penal 
laws contained in it. As in evidence, weight, 
so in provisions of law, extent, as well as 
nuibber, must be taken into account. Some- 
times an arrangement, of which the charac- 
teristic features may be composed in half a 
dozen words, shall have so much good in it 
as to compensate for a mass of irrational and 
pernicious matter sufficient to fill a volume. 
Take for instance, in judicature, the principle 
of publicity. • 


Were the most enthusiastic admirer of tltd 
English body of law as it stands, to be calUd 
upon for a list of the provisions on which hit 
admiration grounds itself, he would find per- 
haps a score or two of pages, not to say a 
dozen or two, sufficient to contain it. Were 
he a non-lawyer, there would not be con- 
tained in it perhaps one, nor, even if a law- 
yer, many, of the proportions above alluded 
to under the description of irrational and mis- 
chievous. 

The dunghill, were there enough of it to 
fdl Augeas’s stable, would not destroy the 
value ol whatever pearls might be to be found 
in it; but the dung would not cease to be 
(lung, any more than the pearls would cease 
to be pearls.* 


* If, in the mind of any person by whom the 
proofs exhibited in the foregoing pages have been 
])erused, there can still remain a particle of doubt 
of the repugnancy of the technical system to the 
ends of justice, of its subserviency to the private 
interest of those by whom it has been atfminis- 
tered, or of their consciousness of such repug- 
nancy, as well as of such subserviency (always 
excepted the jiersons^ whosoever they may be, 
who, at the time ot the present publication, 
stand invested resjiectivcly with judicial offices,) 
— two sources of information, or either of them, 
may, to the satisfaction of any eye that may have 
the curiosity to apply itself to them in this view, 
atlbrd matter alumdantly sufficient for the re- 
moval of any such doubt. 

1 . (Ine of them is, the scries of the several acts 
of the legislature, which, under the particular 
title of acts for the amendment of the law, or 
without any such special profession, have touch- 
ed with a hand more or less strong upon the pre- 
dominant, the technical, system ot procedure; 
endeavouring, or professing to endeavour, to re- 
move or correct this or that particular imperfec- 
tion or abuse. 

In each of these statutes, besides a source of 
law, may be viewed a source of history : in the 
remedy, inadec^uate or adequate, designed or not 
to be so, may at any rate (as in a mirror) be seen, 
in a degree more or less distinct and vivid, the 
shape and colour of the imperfection or abuse; 
abuses in number so great as to be counted, one 
knows not whether to say by dozens, by scores, 
or by hundreds: and amongst them many a one 
so flagrant, as to be sufficient of itself, without 
the aid of any of its numerous associates, to over- 
spread the land with misery. 

Two sorts of glasses or mirrors are alike cap- 
able of being employed, in taking a survey of 
this distant scene : one, the lawyer^ the property 
of which, like that of the cylindrical mirror, is 
to give to a mass of universal deformity an arti- 
ficial symmetry : the other a perfectly plain one. 
which presents each object in the shape, as well 
as colours, that really belong to it. 

Viewing the scene with a glass of the first 
sort, — the same which Blackstone is so busy in 
putting on every occasion into the hands of his 
pupils, — the object that strikes the eye is the 
unceasing care and solicitude with which the 
legislature, having from the hands of its ever 
fmthful counsellor the man of law a system ori** 
ginally wanting but little of perfection^ have 
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CHAPTER XXVIII. 

HVMEDXElS SUGGESTED FOR THE ABOVE EVILS 

' '' M 

ArrEE BO raucli as has beeji said of the dis- 
tha^purpose of the di'^oiission would be 
|h&^:dEnger of being nnsconoeived, discontent 
IllStoad of reform might be taken for the iil- 
iiniftte object — imsfTnthiopy instead of phil- 
Imthropy tor the souice, if nothing were said 
pf remedies. 

But, though the causes of the mischief ap- 
pertain to the purpose of the present work. 

iratched every occasion to supply it with that 

li^> 

Viewed with the plain glass, being that tin ough 
which alone an enlightened lovti of niankind 
would ever bear to view it, the objects that strike 
the eye will be,— -on the one hand, the enormity 
and multitude of the abuses* on the other luind. 
^e negligence or ignorance of the legisl tor, ana 
the patience of the people, as manifested by the 
length of time during which each abuse must 
have been covering and tormenting society with 
its baleful effects, before it could obtain its tauly, 
and almost always its altogether inelhcieiit, or 
incompletely effective remedy age after age 
groaning under the disease, and then at last 
comes, such as it is, the remedy “ To piesent 
the body of information here Imitcd at, would 
be to republish the several statutes in question, 
with a commentary upon each. To point out 
where and how theinfoimation may be obtained, 
is quite as much as will be deemed suiUible to 
the present purpose. 

SMretly, and under favour of the artificial 
darkness, it has been from first to last the occu- 
pation of the man of law, to infuse on every 
favourable occasion the poison of chicane into 
the fountains of justice : openly, from time to 
time, the same insidious hand has been extiact- 
ing, or making demonstiations of extracting, 
thw or Uiat minute particle of the poison, in great 
ceremony. In winch character is his cUim to 
attention strongest and most reasonable ? IJis 
real<^ai*actcr ofpoisoner-geneial, or his assumed 
character of physician ^ 

2. The other source of information is, the le- 
ulatiouB of judicial procedure, established in 
ifferent countries, as well as in the different 
courts in this country, by the authority of the 
judges. In that which has by this authority been 
done, may be seen (at least to the extent of it) 
the sufficiency of power ; while in what has not 
been done, as well as in what has been done, 
may be seen the deficiency of will — throughout 
the course of so many generations and centuries, 
the perpetual and unvaried deficiency or rather 
Uttot absence of will (always and completely cx- 
o^ted the venerable persons, whosoever they be, 
t^'Whom the offices in question may happen to 
j^^fiBed at the time of the publication of the pre- 
^^.pages) to render the operations of judicature 
jijtlNI^epient to the ends of justice, — subservient 
i^CO’l^xy oHier ends than those so often above de- 
the name of the ends of judica- 
‘‘ , ' 

Uncontjrouled faculty of ar- 
a Ditto of outlawries 


[Eoakr vnt 

because without them no completely sat:id« 
factwy account could have been given of the 
origin and piohahle cause of the system of 
exclusionary rules” — the remedies, any fuc^ 
thei than as concerns the abolition of the co- 
ercive 1 ules, and the substitution of a body of 
simple instiuctions iii their stead, aie not, by 
any appiopiiate tie, connected with the sub- 
ject ot this woik An indication as brief and 
general as possilile is thciefore the utmost 
that the rc.idei will piohably look for, or be 
pleased to meet with, in this place. 

I Remov.il of the external cause of the 
disease, the loot of the co»ruption substitu- 
tion of salaries to fees, throughout the whole 
nest of judicial offices 

II Suhfetitution of the natuial sjstem to 
the teehmoal, thioughout the whole field ot 
procedme 

III Tjansfoi mation (gi adual, hut at length 
eomplete)'^ ot the Ruhstantive Inaiicli of the 
law, fioni its pieseiit (oim o{ jiiiispi udeiitial 
law, 01 lunspiudeniial patched with statu- 
toiy, into pure sfatutoiy 

IV Aiiaiigemonts to be taken for annexing 
to offices alieady m existence, or to anew 
office oi sot of ollices to lie instituted for the 
puipose, an inteiest in the pieservation and 
ainelioi.itioii ot tlic fabiie of the lawa a sys- 
tem of legist I ation calcul.ited loi the express 
puipose of indic.itingthe defects of the law (if 
any,) in piopoition as experience gives them 
birth and an officer or set of olTicers, uiliose 
function it shall he, to watch the appearance 
of ail such effects, to take note of them, to 
present them from tunc to tune to the no- 
tice of the legislator, together with an indi- 
cation of the arrangements which piesent 
tliemselvos as best calculated to answer the 
puipose ol a remedy 

There is a time tor all things there may 
be a time even foi justice Fashions change; 
who knows, hut, one day, even justice may 
be 111 fashion ? Things little less strange have 
sometimes happened 

In the adnumsti ation of what is called jus- 
tice, the ends hitheito puisuedhave been (U 
has been seen) not the ends of justice, but 
ends opposite to those ends 

We have seen the chains in which the 
wisdom and virtue, as well as the power of 
the nation, have for so many ages been hel<3 
in thraldom chains forged by absurdity in 
the cavein of depredation. Time may comt 
when men shall be w^ary of these chains. 

Let us suppose (though it were only iiyib* 
way of reverie,) let us suppose as in a dieam, 
to some perhaps even pleasurable, and not 
the less so for being fantastic ; — let us sup- 
pose a time — if hot in the piesent, in sonu 
future age, the year 2440, fox example— in 
which, in a sort of mad fit, or by way of fro; 
lie, a resolution were^taken, in one pr oth^i 
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or both of the two proper places, to frame a 
system of procedure directed to the ends of 
justice. To gratify this odd fancy, what 
would be the one thing needful ? It is com- 
prised in one word — consistency. Yes: to 
frame a system of procedure as perfect and 
salubrious, as that with which the people at 
present are afflicted is depraved and pesti- 
ferous, the legislature needs only to tread in 
its own steps. 

The exemplifications of the principal ar- 
rangements taken at different times by the 
English legislature for clipping the wings of 
the fee-collecting system, and substituting 
the pursuit of the ends of justice to that ot 
the ends of judicature, may be comprised un- 
der the following heads, viz. — 

1. Institution of courts in which the natu- 

ral system of procedure has been preserved 
or restored. , 

2. Partial abolition of special pleading. 

3. Abolition of fees, in judicial as well as 
other departments. 

I. Courts of natural procedure preserved 
or instituted. 

Let us begin with biinging under review 
the whole list of these courts together : they 
appear to be as follows : — 

1. Courts martial : including the naval as 
W'ell as the land branch of the military ser- 
vice : the mode of procedure not presenting, 
in the point of view in question, any material 
diffei’ence. General and rcyimcntal is a dis- 
tinction, which, in the land bianch, diaws 
with it a difference respecting the consti- 
tution of the court, and the sort of causes 
cognizable, but none respecting the course of 
procedure. 

2. Courts of impiiry. These, in the mili- 
tary service, serve for a sort of preliminary 
examination : an inquiry, having tor its object 
the questioi^ whether the person who is the 
subject of it shall be placed in a situation 
so* full of vexation in various shapes as that 
of a defendant in a criminal cause. Mode of 
procedure, to the present purpose*, much the 
same. 

In the above instances, but more particu- 
larly the lirst, the natuial modes of piocedure 
may be considered to be preserved rather than 
restored. Why ? Because, in these instances, 
a strict regard to the ends of justice was so 
indispensable, that, under the technical sjs- 
tern, the countrv could at no time have been 
preserved from utter ruin for six weeks. 

3. Courts composed of justices of the peace, 
acting (whether singly or in companies) out 
of general sessions ; the quarterly court of 
general sessions being courts of technical pro- 
cedure, 

4. Courts of request, more commonly called 
courts of conscience : one for each of the se- 
veral towns or district^ to which, on their 
respective application, xt has been granted, 

VoL. VII. 


by so many acts of parliament, with a juris- 
diction marked out by each respective act.* 
5, Courts composed of arbitrators chosen 
by the parties ; with powers derived from a 
'-pecial article of statute law. 

In whatsoever other respects the course 
of procedure observed in these several courts 
differs, in one of them compared with another 
(and tlie ('ilfcrcnce is not great,) it agrees in 
being unshackled by those rules with which 
it is fettered in the technical courts. 

We have seen those devices and engines of 
fraud and injustice, which, having been in- 
vented and carried into effect by the techni- 
cal system, constitute so many characteristics 
of that s\stem. To none of these natural 
courts does the a[(plication of them extend. 

In none of these courts of natural proce- 
dure i> there anything to prevent them from 
directing their operations to the ends of jus- 
tice. In no instance do they stand exposed 
to the influence of that sinister interest, by 
uhich, under the technical system, judges 
have been, in so deplorable a degree, diverted 
fiom the ends of justice to the factitious ends 
of judicature. In none of them is there any 
want of those powers which are necessary to 
enable the judge to puisne, with effect, the 
ends of justice; or if theie be, and if the 
deticicncy wcie supplied, as it might be and 
ought to be, the effect of the supply would 
only be to bestow upon them what is neces- 
sary to lender them peitect in the character 
ot courts ot natural procedure ; it would not 
bring them any neaier to the nature of the 
courts of technical procedure. 

What distinction thoie is, is confined to 
evidence. In the courts of conscience and 
I arbitration couits alone, is the practice in re- 
gal d to evidence free from those exclusions, 
of which, under the technical sy.stem, it is 
composed; those exclusions, the irrationality 
of which has been announced, and will be 
brought to view* in detail as we advance. -I* 


• To this list may he added the small-debt 

courts in Scotland, which correspond, in a great 
measure, with the courts of conscience in Eng- 
land, hut have this generic difference, that they 
firm a uniform system over the whole country. 
They are held by justices of peace for sums 
not exceeding L‘5, and by sheriffs for sums not 
exceeding £3 : ti : 3. See 6 Geo. IV. c. 48, and 
7 M'ill. IV. and 1 Viet. c. 41 Ed. 

-f- In arbitration courts (courts in which the 
judges are chosen by the parties,) there is no 
power either to compel the attendance of unwill- 
ing witnesses,® or so much as to employ fear of 
punishment, in the usual or in any other shape, 
tor ensuring the veracity of willing ones: and, 

* This was so under the 9 & 10 Will. III. c. 
15 ; but now, by the 3 & 4 W^ill. IV. c. 42, § 40, 
the attendance of unwilling witnesses may be 
made compulsory. By this act the arbitrator is 
empowerea to administer an oath to the wit- 

1 nesses.— 

X 
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Ort every occasion, they afford the time 
requisite for making, on both sides, the ne- 
cessary ground for right decision , and in par- 
ticular, on both sides, for receiving whatever 
stock of material evidence the cause happens 
to supply On no occasion do they consume 
more than that requisite length of time Much 
less do they, on any occasion, so work up and 
improve delay, as to render it a cause of ne- 
cessary misdecision and injustice, by tlie de- 
pention of the matter of satisfaction, or of a 
source of evidence 

On no occasion do 'they add to the una- 
voidable load of expense any mass of facti- 
tious expense, with or without design, either 
for the profit of the man of law, oi the ease 
of the man of finance. 

On no occasion do they add to that mass 
of vexation which, in the course of a suit at 
hw, in one shape or other, is liable unavoid- 
ably to attach itself upon persons of dilFcient 
descriptions, any ulteiior and factitious mass, 
the fruit of the negligence or the sinister po- 
licy of the legislator oi the judge. 

What, in a word, aie the characteristics of 
the technical system of procedure ’ Exactly 
so many modifications of abuse. The prac- 
tice of the courts of technical procediiie is 
throughout mfeefed with, or rather composed 
of, all of them from all of them the piacUce 
of the courts of natural procedure is fiee 

The above observations aie mere specifica- 
tions of detail, to point the attention of the 
reader — to affoid a secuiity tor the coiiect- 
ness of the general position in which they are 
included — and to manifest the impotence of 
maid fide adversaiies By way ot recapitu- 
lation, let us lopeat once moic the general 
positions ill which they are computed The 
practice of tliecouits of technic<d procedure, 

as no man can be subject to them without his own 
consent, it is onlj when both parlies arc willing 
to submit to justice, that their jurisdiction can 
come into existence A court that cannot act 
except when both parties are content to do what 
IS Tight, bears but too near a resemblance to a 
physician (it such a one there were) who would 
not prescribe except when the patient was in 
good health. 

In the institution of these courts, the legisla- 
ture conceived itself no doubt to be providing 
so many places of refuge, into which honest liti- 
gants might make their escape from the harpies 
of chicane. The man of law knows lietter things 
Under his management, it has perhaps operated 
rather in increase than in diminution of the mass 
of made business. From those unlearned judges, 
who want nothing but power to receive the evi- 
dmee m its best shape, an a[)peal is open on 
both sides to those profoundly learned judges, 
with whom it is an inviolable rule never to re- 
ceive evidence for their own use in any fehspe 
but that which (in the opinion of everybody ) 
wants nt^bing but the absence of the sort of 
security that £as been made to depend upon the 
ceremony ^ an oath, to be the very worst ima- 
g I'ablt. 
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being directed, under the impulse of sinister 
interest, to ends opposite to the ends of jus- 
tice, IS, throughout its whole texture, a com- 
pound of abuse the practic“ of the com Is 
of natuial procedure, having nothing to tuiii 
it aside hoin the ends of justice, and being 
uniformly directed to those ends, is pure fioin 
all stK h abu»e 

The countenance shown to the two sys- 
tems, Is the natuial and necessary result of 
their lespective aspects with lelation to the 
interest of the man of law. Of the inex- 
haustible mass of eulogy with winch the prac- 
tice ot the courts of technical piocedurc is so 
univei sally and indefatigably bedaubed, men- 
tion has been made aheady Wlien you can 
find nothing evil to say of youi adveisary, 
say nothing of him • this policy is no seciet 
to the dullest mind Of the courts of natural 
procedure and then piactiee, what do we hear 
said by tile lawycis, oi by anybody ^ Exactly 
nothing everywhere a dead and universal 
silence What can he more instructive, what 
more piegnant with confession, than this >i* 
lence'^ By lawyeis, nothing , for leasons t- 
obvious to need or to hear repeating by ncc. 
lawyers, almost as little , because so success- 
ful have been the lahoiiis of the man of law, 
that iion-lavvyeis feel the risk, or rather the 
impossibility, of ever opening their lips on the 
subject, hut in the way of a chorus echoing 
the eulogies of then leained leadeis 

Should theie be here and thcie an indivi- 
dual who, moved by the principles of genuine 
philanth ropy and honest love of j iistice, should 
be desirous of satisfying himself by a con- 
vincing test in what degiee the popular creed 
upon this subject is the lesult of prejudice 
nursed by sinister interest, and m what de- 
giec (if any) the expression of truth, — a shot t 
expenment will he found not unconducive to 
his purpose Taking any of those institu- 
tions, the establishment of which has been 
among the devices of the technical systtvn, 
as above exemplified, — let him apply it, in 
idea, to the practice of any of the courts of 
natuial procedure, and ask himself in what 
respect any of the ends of justice will be 
sei ved by it The i esult may already he an- 
ticipated Attached to the courts which gave 
it birth, the abuse is protected from censuie 
(because protected fiom scrutiny) by the 
prejudices, the solemn plausibilities, the ever- 
thickening cloud of incense, the flowing vest- 
ments, the ermine borders, the masses of false 
hair — just emblems of the falsehood poured 
out, as fiom a peiennial spring, fiorn the re- 
ceptacles which it envelopes. Transplant it 
from that its native soil — transfer it, m idea, 
to any of the courts of natural procedure 
(courts of which the practice has nothing to 
recommend it to the man of law, nor anything 
to the non-lawyer but its subserviency to the 
ends of justice,) — It has no such defence to 
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protect it from the eye of scrutiny : all il- sticking-pieces are provided by the butcher 
lusions vanish : the abuse presents itself to for those who cannot come up to the price of 
every eye in its native colours. ribs and sirloins : that between good justice 

Does it happen to you, for example, to be (t. c. justice as secure as possible from danger 
a member of the unlearned class of judges, of misdecision,) between good justice on the 
serving your countiy in the character of a one hand, and dilatory, expensive, and vexa- 
justice of the peace? Take up in idea (but, tious justice on the other, there exists a sort 
remember, in idea only,) take up, in the eha- of natural and indissoluble connexion , be- 
racter of instruments of justice, those devices, tween the best justice (i. e. justice secured 
which, under the character of instruments of in the highest degree against misdecision,) 
fraud and extortion, have been above enu- and prompt, cheap, and unvexatious justice, 
merated as so many tools manufactured and as natural and invincible an incompatibility 
habitually worked with by the superior and and repugnance : that the more ddatory, the 
exclusively learned hands of lawyers. Hear’- more expensive and more vexatious, ygurj us- 
ing refused to parties. Tribunals put out of tice rs, the more secure against misdecision 
reach. Sittings separated by lixed and long- it will be ; that the le&s dilatory, the less ex- 
protracted intervals. Mechanical judicature, pensive the less vexatious your justice is, 
Pleadings in writing, at succc'isive and distant the worse it is in that other i-e^pectj that, 
intervals, spun out under a licence for selling therefore, a sort of option is in every ease to 
lies. Nullification, destruction of just claims be made; and that people have to choose 
on grounds void of all relation to the merits : whether they will have their justice good 
jargon without end : fiction without shame, and secure agaiii'^t ini-decision, but dilatory 
Deck your proceedings w’lfh these rtow'crs, — expensive, and \ex'itious, — or to a certain 
all or anj of them, — and observe the coiise- degree pionipt, cheap, and unvexatious, but 
quence. in an equal dcgiee exposed to the danger of 

In the practice of courts military, of all misdecision, and in that respect liable to 
sorts, land and naval, geiieial and regimental, be bad. 

courts martial and courts of inquiry, the*iia- As often as a court of natural procedure 
tural cour.se of procedure has ever been pre- has been instituted (continues this hypothe- 
served : and (as already observed) for a very sis,) this option has Oeen made, 
simple reason. At no time, in that line of In the case of the conit of conscience, a 
judicature, could human society and the prac- cheap sort of justice has been provided, for 
tice of the technicai courts have maintained poor and low people who cannot afford to 
a conteinporarj existence: putjaant, nccinund have it good. 

sede morantui . In the case of the extra-ses^iional justice- 

So many times as, by act of parliament, of-peace court, a sort of inferior justice is 
jurisdiction has been given to justices of the administered, — paitly and in some cases for 
peace out of general session'^, or the possibility promptitude (because delays would be pro- 
of obtaining justice against unw’illing debtors judicial to the interests of government, as 
to ail amount not exceeding forty shillings has trustee for the public at huge :) partly and in 
been communicated to creditors by the esta- other cases for clieapncss ; as in the case of 
blishment of a court of requests, — so many the courts of conscience, for the acconimoda- 
times have king, lords, and commons, joined tion of the poor and low’ people who cannot 
in solemn proclamation to the followingeffect: afford to go to the expense of the best sort. 
The course of dealing pursued by learned ISindi is tlie hjpothesis of interest and 
judges is incapable of being employed W'ith interest-begotten prejudice. What says the 
effect in the execution of our law’s, — inca- simple truth? Answer: Pretty exactly the 
pable of serving for the accomplishment of reverse. 

our predictions, for the fulfilment of our en- In complicated causes, different accidents 
gagements, — incompatible, in a word, with are liable to arise, creating an indispensable 
the pursuit of the ends of justice. demand for an extra portion of appropriate 

In regard to natural proi’edure, and the labour, of delay (i. c. of time, occupied or not 
courts in which it is in use, a supposition ta- occupied in such labour,) and thence of a 
citly if not expressly assiimeil by lawyers is, proportionate ext^a quantity of vexation and 
that it is a sort of inferior, niaki-shift mode expense. 

of administering justice (or something in lieu These cases allowed for, and laid out of 
of justice,) employed through necessity, for the account (and they are extraordinary cases 
the relief of those W'ho cannot afford to go to — they compose the small minority of cases,) 
the expense of justice according to the regu- the repugnance and connexion are nearly the 
lar and proper (meaning the technical) mode : opposite to what, by the hypothesis, they are 
that the justice thus administered is a sort of supposed to be ; and, in a word, the degree of 
inferior commodity, provided for the relief and security against misdecision is in the inverse, 
accommodation of those ^who cannot come up more nearly than in the direct ratio of the 
to the price of the best sort ; as neck-beef and quantity of delay, vexation, and expense. 
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In the regular technical courts, the quantity 
of delay, expense, and vexation, is greater — 
in a prodigious degree greater, than in the 
natural courts. This is a fact too notoiious 
to be disputed, to be contested by any man, 
even by a lawyer. 

But examine the system on the other gi ound 
—on that of secuiity against misdecision, — 
you will find this «ecuuty nut hk reused, but 
diminished — diminished in a high degiee, and 
in a vaiiety of ways : — 

1. By the exclusion put upon evidence — 
evidence in a variety of shnpe«, in all which 
(as wilMie seen *) it ought to be admitted, — 
and in consequence of such exlusions, not 
merely danger but certainty of inisdeci^ion, or 
(what IS equivalent) failuie of justice ex- 
clusion put upon the evidence of paities, and 
othei indispensable or unexceptionable evi- 
dence. 

2 By substitution of inferior and less trust- 
woithy, to superior and moie trustworthy 
evidence: infeiior evidence admitted, \ihile 
superior evidence, even from the same souice, 
IS excluded. 

3. By depention of evidence the conse- 
quence, paitly and sometimes of the delay, 
paitly and at other times of the expense and 
vexation : the party not able, or not willing, 
to defray the expense of procuring the evi- 
dence-i including the factitious part manufac- 
tured by the system ot teehmcal proceduie 

4. By depention or latency of the matter 
of wealth in the ctiaractei of the matter of 
satisfaction, the consequence ot the delay 
the property of the defendant (oi if in this 
lespect incidentally become dobtoi, the plain- 
tiff) dissipated, oi conveyed out of the reach 
of justice 

5. By Tiullifii atioiis , and (in consequence 
of the delay resulting from them) depention 
of evidence, or of the matter ot satisfaction 

6. By niechaiiical judicature, as already 
explained f 

7 By non-production of evidence, or aban- 
donment of just claim oi just defence in other 
ways, thiough despair oi incapacity of bear- 
ing the expense 

Man, be he where he will, will have his 
weaknesses A court of natural procedure, 
any more than a court of technical proceduie, 
will not be exempt from that common lot, by 
which every scat of power is doomed to be- 
come occasionally a fountain of injustice 

But, between a court ot natuial procedure 
and a court of teclinic<il procedure, theie is 
this simple difference. In the court ot na- 
tural procedure, injustice is matter of acci- 
dent : in a court of technical pioceduie, 
injustice (as we have seen) in eveiy shape is 
matter of necessity. In one of its shapes, | 
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expense (viz such part of the expense to the 
suitor as becomes matter of profit to the part- 
neiship,) It was the end, the very direct and 
ultimate end, of the institution * in all its 
other shapes, delay, vexation, and misdecision, 
it has bciii, though not the ultimate, an in- 
termediate end, as being a necessary means. 

In a court of natuial procedure, it is but 
too possible that occasional injustice should 
be done In a couit of technical procedure, 
it is not possible to avoid doing continual 
injustice in the shape of needless expense, 
vexation, and delay, constantly, and without 
any exi eption , in the shape of misdecision, 
frequently Checks being in both the same, 
in a couit of natural piocedure the piactice 
of the woist judge that ever lived would be 
a blessing, in compaiisun with that of the best 
judge that evei lived, in a court of technical 
proceduie 

In a vvbid, how should it be otherwise, if 
that be tiue which every page of this iiiquiiy 
has been piesenting to view,-^z that na- 
tiiial procedure has invatiably had for its 
objects the ends of ]u&tice , technical, as in- 
variably, ends always different fioin, mostly 
opposite to, the ends of justice ’ 

riiave spoken of c/iecAs One of the pre- 
tences, if not the only pretence, employed by 
the technu alists in defence of then system, 
and the fomwot which it is composed (mean- 
ing those which, under the name of devices, 
have heie been stiipped of then sheep’s clo- 
thing, and exposed to view',) is, that these 
forms ate so many checks to uibitiaiy powei 
in the hands of the judge 

But what, I tiust, is by this tune pretty 
apparent, is, that of these forms there is not 
one which, eithei in intention oi in effect, 
has evci opeiated oi can evei operate in that 
charactci and that amongst them there aie 
few but what, so tar from being checks, were 
in design, and arc in effect (far from being 
cheeks to aibitiaiy powci,) subseivient to it 
in the chaiaetei of %u\li umaits 

Checks — ot eveiything, oi almost eveiy- 
thing, capable oi operating in that eliaiaetei, 
or needful for that purpose, the indication 
may be comprised in thiee woids — publicity, 
appeal, jury Not one of these, surely, which 
is in the slightest degree incompatible with 
the natural system of piocedure 

As far as concerns the oigani/atioii of the 
existing com ts of natural proceduie, they are 
susceptible of great improvements . but in 
respect ot the mode of procedure, two single 
features (viz appearance of the paities be- 
fore the judge, and viva voce examination of 
the paities, but especially the foimer) are 
enough to rendei them as much supeiior to 
the best of the regular courts, as the military 
tactics of European are to those of Asiatic 
powers. They afford no w'ork for lawyers : 


* See Book IX. Exclusion. 
<f Supra^ Chap. XII. 
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the wonder is not f?roat that they should not 
be to the taste of lawyers.* 

II. Abolition of special pleading. 

In every instance in which, by a clau'«c in 
an act of parliament, a licence has been given 
to the defendant to plead the gencial issue, 
and give the special matter in e\i«lcnce, — the 
deliy and expense attached to special plead- 
ing has, by the literal iinpoit of the «ords, 
been dispensed with Hut so notorious in 
every such instance has the mischief been that 
would ensue to the defendant, who, having 
justice on his side, should forbear to avail 
himself of this indulgence, that no attornev 
who has ail) reeaid to his own character 
(probably no attorney at all,) ever did ven- 
ture to torhear giving hi*, client the ad\an- 
tage of it. In practice, then, the dispensation 
has exactly had ( what it wa-» intended to 
have) ihcelFectofa piohibition* ^heliivnce 
by which men were allowed not to have re- 

• It is proper to observe here, that the praise 
bestowed by Mr. llentbam ujion the existing 
courts of natural procedure, is contincd, in the 
strictest sense, to tlie pracalure of these courts, 
and by no means extends to the constitution of 
the courts themselves. In nnmy of these courts, 
it is well known that justice is \ery badly ad- 
ministered. What, however, we may lie very 
certain of. is, that the cause of this b.ad adminis- 
tration <if justice is not tlie absence ot tlie tech- 
nical rules; and that it, over and alune all other 
sources of b.idne.-s, ilie pia, tice of these courts 
Were afflicted, in addition, with the rules of tech- 
nical proceduie, they would be not only no lietter, 
but beyond comparison worse, than they arc. 

The n .il and only cause of the badness of the 
couits of natural pioceduio (in so far as they arc 
had,) is that which is the cause of the mal- 
administration of so many other de))artnicnts of 
the great field of government — «fr/rr/ of ir.\jn)ii- 
sibi/jly on the part of those peisons, to whom the 
administration of them is entiusted. 

Causes of such aefect of res])onsibility : — 

1. Defect of ]mhlicity. In the case of a jus- 
tice of peace, udnnnistering judicature, alone, or 
in conjunction with a brother justice, at his ow'ii 
house, or on his howling-gieen, or wherever he 
li.i]»pcns to he, publicity docs not exist in any 
degree. In the case of couits of conscience, there 
is (1 believe) nominal, hut there can scarcely be 
said to he effectual, publicity; since the appaient 
unimportance ot the cause ])rcv<-nts the proceed- 
ings in it from being repotted in the newsjiapcrs, 
aud would prevent it, even if reported, from at- 
tracting in general any portion, sufficient to ope- 
rate as a security, of public attention. 

2. Number of judges. In many of the courts 
of conscience, the tribunal is com]K>scd of a con- 
siderable number of officers ; though any gre-ater 
number than one, or at most two (one to officiate 
when the other is sick, or, fiom any other cause, 
unavoidably absent,) can serve no purpose hut 
that of dividing, and in that manner virtually 
destroying responsibility. 

3. Defect of appeal. In a great variety of 
cases, no appeal lies from the decision of indi- 
vidual justices of peace, except to the quarter- 
sessions, that is to say, l'*)m the justices indivi- 
dually to the justices collectively. How fruitless 


course to special pleading, has had the effect 
of a prohibition, inhibiting, pro tanto, a prac- 
tice so repugnant to every end of justice. 

Almost every act (to u«e the words of 
Ruffhead,) “ so far as it relates to officers 
of justice, of customs and duties, &c., and 
those acting under them, and highway, turn- 
pike, and paving acts,” give this nufhoiity, 
impose this viitual pruliihition. Vide (eoii- 
tinues he) the Statutes tlicniselves.t 

These iiistaiiees amount already to several 
hundreds, pet haps to thou.sands. 

In the greater part of them, the person to 
whom the iiidulgeiiee is thus given is a sort 
of person to whom some s[)eeial power has 
been given for some puhlie purpose : but, 
though by tar the greater miinher of cases are 
manifestl) comprisahle under this designa- 
tion, others tliere may he that ate not coiii- 
jiiised in it. 

Be this tis it may : so many hundred times 

an appeal of this .sort must in general be (not to 
speak of its expense) i.s evident enough. What 
little value it has, is mainly owing to the greater 
eflectual jiublicity attendant on the proceedings 
of a court of general sessions, which are gene- 
rally reported m the local jiapers, and always 
excite more or less of interest in the neighbour- 
hood. 

4. The judges exempt from punhshnicnt or 
even loss ot office, in the event of misconduct. 

If the parly injured by the decision of a jus- 
tice of peace is able and willing to go to the ex- 
pense of a motion for a criminal information in 
the King’s Bench, or an indictmptatNisi Priu.s, 
or an action against the justice for damages; and 
if, h.iving done so, he can prove, to the satisfac- 
tion of the judges, the existence of what is culled 
innfu'c '- on the part of the magistrate, by whose 
unjust decision he has been injured: all these 
things being supposed, he may then have some 
eli.mce of seeing some punishment inflicted upon 
his oppressor; though even then probably a very 
inadeuuatc one; the prevailing doctrine being, 
that the proceedings of an unpaid magistrate 
ought to be constnicd liberalhf and indulgently^ 
as otherwise no gentleman wnl consent to take 
upon himself the office. 

But, without the above preliminaries, who 
ever heard of an English justice of peace who 
was so much as suspended from the commission, 
on the ground of any misconduct, however gross ? 
And a country justice must either have very bad 
luck, or play his cards extremely ill, if, out of 
every thousand cases of niisdecision, there be so 
iniicii as one or two in which all these conditions 
meet. — Editor. 

i* Ruft head’s Index to the Statutes; tit. Ge- 
neral Issue. 


In an action against a justice, according to 
i\Ir. Starkic, the plaintiff cannot recover more 
than twopence damages, nor any costs, unlcs.s 
it^ be alleged in the declaration that the acts 
with which the justice is charged were done ma- 
liciously, and without any reasonable or proba- 
ble cause. — [Such are the terms of the act “ to 
render justices of the peace more safe in the ex- 
ecution of their duty,’’ viz, 43 Oto. III. c. 141. 
—Ed.] 
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8$ the legislature has given this authority, 
so many hundred times has it recognised the 
practice of special pleading to be a nuisance 
so many times as professional lawyers of the 
different classes (attorneys in the conduct of 
the defence, counsel in advising conceining 
the plan of the defence) have concurred in 
giving to their clients the benefit of this 
authority, so many tunes have they, by such 
conduct and depot tment, subjoined then at- 
testation to the same unquestionable and im- 
portant truth * 

In each particulai case, the recognition (it 
may be said) goes no fiirthei than that pat ti- 
cular case True because in no one ot these 
cases could it with anything like propiiety 
have gone any further because in uo one of 
these cases did the statute, of which the 
clause in question made a part, belong to that 
too scanty class of statutes which have had 
for their declared object the ainendineiit of 
the law (meaning that part ot the law which 
concerns the course of proceduie ) 

But, in each such instance, wherefore was 
it that in that instance the prai tice of special 
pleading was thus aboh'>lied ? Foi this rea- 
son, and no other, — viz that in that instance 
the practice was seen to be repugnant to the 
ends of justice Repugnant' but why in 
these particular instances ^ Answer Ex- 
actly for the same reasons which render it 
equally so in cvciy othei instance that can 
be assigned. 

If there be any difTerence, — if there be in- 
deed a rase such that, though repugnant in so 
many bundled other cases, it would in that 
case be suhseivient, — it rests with that man, 
if any such man there he, who, being willing, 
conceives himself alile, to point out that case, 
and to bring to view the diifctencc 

In such case, let him tnaik w'cll the task 
he will have to perform , viz to show that the 
points of fact in dispute in the cause will wnth 
inoreadvanlagc upon the whole (regaid being 

• Is there so much as a single case in which 
the necessity of special pleading will be senously 
asserted, or any specific use whatever found for 
it? If there were any sort of case in which a 
pretence to that effect would be more plausible 
than in another, it would be the case of that sort 
of action (ejectment) by means of which the title 
to an interest in landeil property is tried But, 
from this most important of all claims of pro- 
perty, the nuisance of special pleading has been 
cleared away . cleared away, and (what upon the 
first mention of it seems unaccountable enough) 
not m the way of legislation, but in the way of 
jurisprudence, by lawyers themselves But wnat- 
cver they have sacrificed in this shape, they have 
made themselves ample amends for, by the clouds 
of fictfon and jargon in other shapes, by which 
they have succeeded in rendering this important 
division of the field of procedure (naturally as 
intelligible as important) more completely unm- 
tailigible, and pregnant with misconception, un- 
oertamty, and made bunness, than any other. 
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had to the several ends of justice, all of them 
taken together) be ascertained and settled by 
the chain ot successive instruments of which 
the operation called special pleading is com- 
posed (the judge knowing as little of the 
matter as be cares,) than by the adjustment 
of the same points by the parties, together 
w'lth such pt ofessional assistants as they may 
lespectively think fit to have, at one and the 
same meeting, together with such subsequent 
ones (if any) as may happen to be necessary, 
III the presence and under the direction of the 
judge 

Tins IS the point here m question. Sub- 
terfuges may he grounded on the paiticular 
soit of case in contemplation in these sti- 
f utes , VIZ the case where, by the allegation 
called pleading the general issue, the facts on 
which the merits of the cause depend may be 
siiflIiciuiKly bi ought to view Such are the 
subteitiiges that, but for this notice, would 
naturally have been staited but. this notice 
being given, they aic anticipated, and ren- 
dered unfit for use 

The converse thing is, that the complete 
extirpation of this mnsanee would not be 
impi vvement hut lesUnation the aluise of 
language here in question having staited up 
within time of inemoiy, — no instiiutiroal 
book, 01 book of pi actice, that does n<i ret®*tr 
you to a time at \shich the pleadings wer^ 
performed vu& me, occupying in inauy tq. 
stances fewer uunutes than at present th^ do 
inoiitlis. In those days, had it not been for 
the pieseuceof the pi ofessional manufacturers 
of quibbles (assistants, not, as at picsent, 
substitute^,) and perh.ips the absence of ex- 
tianeoiis witnesses, and the iniiiutes taKen of 
what passed, — the proceedings of the Common 
Pie IS or King’s Bench would scarce have 
been (iistingmshable (in simplicity at least) 
from the present mode of pioceeding in a 
court of eonsciciice, or before a justice of the 
peace f 

-j- A curious spectacle to any man, and an in- 
teresting one to him (if such a man there be) 
who has the interests of justice sincerely at heart, 
IS to observe the diversity of the contrivances 
which, in different ages and countries, lawyers 
have had recourse to, the shifts they have some- 
times been nut to, to make business. In the time 
of Henry 11 and even so late as that of Edward 
T or II ,t> science consisted almost exclusively in 
nursing, for the benefit of sunald defendant, 
lying excuses, by which the parues were pre- 
vented, as lung as possible, from coming together 
in the presence of tne judge. That consummation 
at length effected, no traces appear more of any 
further dispute or difficulty. The novelist takes 
his leave of hero and heroine, when he has brought 
them together in the presence of the priest : the 
institutionalist of those days takes his leave of 
plaintiff and defendant, when he has once brought 
them together in the presence of the judge. Age# 

■ Sec (jilanvillc. * bee Hingham niagna. 
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III. Abolition of fees.* 

In the early periods of political society in 
general, and of'thc Biiiis>h constitution in 
particular, fees, in tlie character of a retri- 
bution fyr services rendeicd to the public b\ 
individuals, were an iiiiH'pon'>ahle resource. 
Mischiefs, inevitably attaclied to that mode 
of retribution, tljorc wciciii iibuiidaiice : hut 
in these early pciuKls m>ne ot the coiKlitioiis 
requisile to the ])io\ i'sioii of a siiccedaiieiiin 
were as yet in e\i^.ten«e; neither the expe- 
rience and \vi's<lon) ncecs-jurj to indicate the 
existence of the dcunind lor any such substi- 
tute, nor the decree of public opulence iic- 
ce.S'^ary for tlic supply ot it. 

For a lonjr time past, this necessary dofcrec 
of opulence has happily not been wanting; 
and, by the aid of the stock of experience tliat 
has so long heen accumulating, the intellec- 
tual light" necessary to the upiilicalion ot that 
experience, as to the point in qin‘?lion, to its 
proper use, a[)pcar at lenglh to have [iretty 
generally illuminated the public mind. 

In otliei departments of goveiiimciit, the 
sinister inAitenrc of thi" mode of retiihntion 
has heen hronglit to lii ht by eonipetent au- 
thority : ill theory the dUeovery has lieen 
made — in practice it has heen prolited by. 
Paihamcnt lai" laiM-d its aiiionding liand, and 
in (liO'C departimnt" letiihutlon l»y fees has 
been al)oIi"hed; rctnhution by salary has been 
substituted in its stead. 

'I'lic precedent (or rather, in this case as 
ill the two foregoing ones, the mass ot prece- 
dents) is, upon the face of it, conclusive: at 

and agis before this. Unman lawyers, acting in 
their own original theatre, had gi\eu theniselves 
the berielit of a sort of special iileading ; in tlicir 
visit to this island they brouglit it with them of 
course. English lawyers, adding to the Koinan 
mass of special pleading moulded to tlicirown 
pvn poses, a mass of fiction and jargon of tlieir 
own growth, have worked up a mass of menda- 
city and nonsense, sueli as the whole army of 
continental lawyers may look upon with envy and 
desiiair. 

The climate of Scotland being somehow or 
otlierless favourable than that of Engl uid to the 
growth of jargon, and in jiarticular of that non- 
pareil species which is called jiefinn; Scotch law- 
yers, notwithstanding their iinpurtaiions from 
the continent, a]>pear(judging from some of their 
books') to have been sadly at a loss for materials 
out of which to sjiin out the thread of litigation: 
they have made a sort of Penelope’s web of it, 
doing the work over and over again, as long as the 
patience of suitors could he made to last. See 
what has been said in Chapter I'V’. on the subject 
of sham representations. 

• This, as the reader will observe, was written 
before the recent act, which, in the instance of 
the twelve judges, commuted fees for salaries. 
The evU, however, still subsists, in regard to ji 
vast variety of judicial oflices. — Editor. [This 
commutation was not finally settled, until the 
passingof the 2 & 3 Will, l^^ c. 116. Vide siiproy 
p. Wj.— Ed. of this Afftfhift.] 
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any rate to such a degree conclusive, that, if 
there be any person who, admitting the pro- 
priety of the substitution in these instances, 
is disposed to contest it in the one now be- 
fore IK, it lies upon him to point out the dif- 
tcreiioc. 

Blit it would be a conception very wide of 
the truth, were it supposed that the reason 
tor the substitution were no stronger in this 
(M"o tlian ill those — that the malignity of the 
piinciiilo of corriiptioii wore no greater in the 
bosom of a presiding olficer of justice, than 
in the hosom of an otlicer employed in the 
receipt, ill the expenditure, or in any other 
blanch ol the public revenue. 

But It is not to those other departments 
alone that the benefit ef the principle of re- 
tormation has been extended: the judicial 
di'partiiieiit itself has experienced its purifying 
indiieiice. 

Ill so |w)puli)us a neighbourhood as that 
of the metiopuhs, the power attached to the 
ollicc of jietice of the jieace had been con- 
verted, it was thought, into an instrument of 
tiade: the multitude of the fees receivable in 
the eoiiisu ot a day, in a sort of court in which 
vacations are uiikiiowii, made up for the small- 
ness of them taken singly. In the country at 
large, so modeiate is the late, so elevated for 
the most pail the situation of the person in- 
vested with that ollice, it is not in the nature 
of things iltat the cinoluinents derivable from 
it ill this shape sliould, in any point of view, 
he an object of legard. But in the populous 
iieighbouihood of the metropolis, it had for 
'a long time heen to such a degiee an object 
of regal d, as to liave atti acted and placed in 
that eommaiiding situation persons by whom 
It was legaided not merely as an object of 
desire, but as a necessary source of livelihood, 
selling in this respect in lieu of a profession 
or trade. Justices of the peace, of whom it 
was supposed that they had been drawn into 
the situation hy such vie ws, were distinguished 
fioiii their colleagues in ollice by the appella- 
tion of nadiiig justices. 

Such was the policy by wliich one branch 
of an act of the last reign, called the general 
police uet,-| was pro<lii(>ed. Within the district 
tlu'ie ill (picstion, fees, though still allowed, 
and ordiTcd to be received, were no longer 
allowed to be curried to the private account 
of the magistrates hy whose authority they 
were received : hut, lest for want of adequate 
retribution there should be a want of lit per- 
sons disposed to take upon them the duties of 
an office so laborious, and in which it was iie- 

"i* By the 32 (teo. III. c. .13, seven public 
offices were established in the metropolis : there 
are now nine police office.'i, and by the In-st Police 
Act, 2 & 3 Viet. c. 71, that number may be 
increased. The police magistrate s are paid by 
fixed salaries : all fees being .ic. ounted for by a re* 
ceiver appointed by the Act of Pa. liamcnU— Ed. 
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cessary that the attendance should be so assL 
diious, a certun number of tribunals of this 
kind were set down in so many divisions of 
this district, a certain number of magistrates 
attached to each tiibunal, and, in lieu of all 
emolument in the shape of fees, a certain 
fixed salaiy provided for each m.igistrate 

To some parts of the plan, ohjectioiis weie 
made, while it was in dependency fur accep- 
tance' but to the part heie in question, no- 
thing like an objection evci wa-, or evei could 
be made. Nobody in this in 8 t.ince made a 
doubt of the corruptive tendency of the retii- 
bution presented in the shape of fees , to no 
one was it ever mattei of doubt, that, in some 
way or other, for the sake of the money at- 
tached to the business, magistrates of the 
desciiption in question contrived somehow 
or other to make bnsinc&s to no one was it 
ever matter of doubt, but that (howsoever 
it might be in respect of delay) factitious 
vexation and expense, to a degree calling 
loudly for the coi i ectiiig hand of the legisla- 
tor, was the lesult 

But, whatsoever may have been the pro- 
portion of business made foi their own benefit 
by those unlearned magistiates, it never could 
have been great enough to approach to a com- 
petition with the propoition regulailv, and 
from the beginning of tliing>, manufactuied 
by their learned supciiors and bupeiinten- 
dents Compai ed with the factitious vexation 
rcgulaily indicted by the courts of technical 
procedure — inflicted with the utmost regu- 
larity, without dangei of punishment, with- 
out fear of icproach, with iindehncd power of 
punishment of their own creation for then 
protection against lepioach, — punishment 
denounced or destined to be the seveier, the 
jiister and bettei meriled the reproach, — 
cumpaied with this, the utmost vexation at- 
tached to any profit evei made, oi capable of 
being made, by any one of those unleained 
magistrates, w'as a flea-bite 

Propoitioned — at least wnth an exactness 
sufficient to the present pin poae — pi opur- 
tioned to the mischief suffeicd on the one 
part, has been the emolument received on the 
other. While the unlearned magistrate has 
been picking it up by shillings, his learned 
superior has been sweeping it in by pounds 
Between them, to whom aie we to look for 
the real trading justice’ On the one part we 
see the prodigiously greater shaic of the pro- 
fit; on the other, the whole of the odium, 
and the exclusive possession of the name 

The trading justice, so called, made busi- 
ness, Admitted. But (to say no mote of pi o- 
fits, atiji quantities, and pioportioiis) what 
means, what instruments, did he employ in 
making it? By what aggiavation did he evei 
add to that degree and species of improbity, 
without which the effect could not have been 
produced? What did he everdo tuw'aids mus- 


ing ignorance, towards generating miscon- 
ception, towards confounding and obliterating 
in the public mind the very idea of true jus- 
tice ? When did he ever refuse a bearing to 
both pat ties, or to either ’ When di.d he ever 
condemn a man unheard ’ In what instance 
IS his tribunal removed, by his contrivance, 
out of the reach of those whose fate is at- 
tached to their attendance on it ? When did 
he refuse, refuse to all men, so much as a 
show of justice, for four, for six, for twelve 
whole months together’ In what instance did 
he evei keep pai ties fur months and years 
upon the rack, while men in partnership and 
confederacy with him were loading them with 
vexation and expense by papers m which 
a small poition of unnecessary sense was 
drowned in a sea composed of suiplusage, 
nonsense, and lies ’ In what instance did he 
ever, to the dismay and luin of the suitoi, 
break thoTaith plighted to him hy the legis- 
lator by a decision in which no regaid was 
so much as professed to be paid to the merits 
of the cause’ By what jatgon did he ever 
befoul and con upt the language of common 
sense and reason ? By what lies, under the 
name of fiction, did he ever defile his own 
lips, 01 compel suitois aiul their agents to 
defile thoiis ^ 

Thus It is, under the impeifect hold which 
the regard foi justice and consistency hath 
as yet obtained ovci the human mind Com- 
bined with weakness, improbity becomes an 
object oi contempt, combined with powei, 
the same improbity becomes an object of ve- 
iiciatioii Acting on a petty scale, the unsuc- 
cessful lobbet mounts the gallows under his 
own name , acting on a gicat scale, the suc- 
cesstul robber tiaiislates rohbei into king or 
cinpeior, and seats himself on a thione. The 
man who, without office oi powet, obtains 
money hy false pretences, is called a swindler, 
and, under the name and pretence of tempo- 
rary, consigned to perpetual, banishment (not 
to speak of slavery ) the man who, in office, 
and viith power for his protection, obtains 
the same money by pretences equally false, 
IS styled a fudge, and beholds foi liis benefit 
mendautv softened into fiction, and extoitiou 
eon vetted into law. 

Thus it is, even to this day : but till when 
shall it continue so to be ? To cause it so to 
be no longei , parliament needs but to tread 
111 its own steps 

Not that, by the mere substitution of sala- 
ries to fees, the mischief could now be cured 
The rule, sublati causd tolhtur effectm^ may 
hold in some cases, but this is not of the 
number of them. The Augean stable was 
not emptied, nor even in any degree cleansed, 
eithei by the fattening or the slaughter of the 
animals by which it had been filled. 

If the system be an immedicabde vulnus, 
in the excision of it lies an iiidispeiisable pat t 
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of the remedy ; for the remedy we need not 
go far ; it stares every man in the face.* 

CHAPTER XXIX. 

APOLOGY FOR THE ABO\ E EXPOSURE. 

If the judicial character lias been held up in 
a light considerably dilFereiit from that in 
which it has been accustomed to bo viewed — 
if it has been treated with a degree of unpre- 
cedented freedom, — it is not the individual, 
it is the species tliat has been struck at : nor 
yet the species, but in respect of thut situation 
in which the conduct of any other part of the 
human species would have been the same. 

The general predominance of personal in- 
terest over every other interest — over every 
other force that can be a[)plied to the himi.in 
mind — is a principle not only not capable ot 
being done away, but which for the good 
of mankind there exists no sullicient reason 
for endcfivoiiring, for wishing, to do away : 
since it is upon this general predominance that 
(when the matter is maturely considered) the 
continuance of the whole species — of every 
individual belonging to it, will be found to 
depend 13ad as the eonsequenees sometimes 
are of an ovei -anxiety on the part of each 
individual for his own welfare; jet, if the 
chief object of each man’s anxiety were 
placed without hinistdf — witliout the sphere 
of his own knowledg** and expeiience, tlie 
consequence would be much woise. In the 
existing state ot things, by this over-auxiety 
the well-being of society receives more or 
less disturbance : in the other state of things 
supposed, the very luing of society would be 
very soon ilestrojcd. 

The man of proliity and public spirit, the 
man of general and univer-.a! benevolence, is, 
not he in w'hose instance a continual saeritiee 
is made of personal interest, but he in whose 
instance situation and character have concur- 
red in eirecting between his personal interest 
and the public interest such a connexion, 
that, in labouiing to piomote the public in- 
terest, he is labouring to promote his own 
interest at the same time. 

If it be of use to man to know man’s na- 
ture for what it is, — most highly must it be 

• For want of tbe rc«|uisite limitations and ex- 
ceptions, the most s.ilutary rules nuay be carried 
too far, and misapplied. It is only in so far as 
it may be in a man's power to multiply fee.** by 
multiplying occasions for fees, th it the principal 
reason for the abolition of fees has place. In 
other respects, it is of use that reward should 

keep pace as close as possible with service. The 
closer it keeps pace with service, the more it 
sweetens service; and alacrity, instead of disgust, 
is the result Under a salary, it is a man's in- 
terest to be as idle and as negligent as he can 
venture to be, as he ci^i be, without subjecting 
himself to punishment. 


of use to know what man’s nature is, in the 
instance of those men on whose conduct the 
lot of all others is in so high a degree depen- 
dent. And, for the praise of a show of can- 
dour utterly incompatible with true wisdom, 
to forego any part of a species of knowledge 
at once so necessary, and (it might almost be 
‘•aid) so new, is a species of suavity, than 

which nothing could be more weak few 

things more injurious to the interest of the 
state and of mankind. 

ISuppose a proposition had been made for 
placing in the hands of Bonaparte the con- 
duct of the war currying on against Bona- 
parte. The propo*.ition would probably not 
have been acceded to ; but for the refusal to 
accede to it no possible reason could be given 
that would liot amount to this, — viz. that it 
would be again.st his interest to conduct the 
war in such way as to this country should be 
attended with most advantage. 

Hut to condiu't the war of this country 
against Bonaparte in the manner most ad- 
vantai.eous to the country, would not have 
been more undeniably contrary to the interest 
of Bonaparte, than to conduct the business 
of judicature in the manner most conformable 
to the interests of the people in respect of 
the ends of justice, is contrary to the interest 
of the judges : eireuinstanced as are at piesent 
the>»e arbiters of human destiny. 

The pii’tuies which, in this no less than in 
other countries, interest and inteiest-begot- 
teii prejudit'e have been so universally accus- 
tomed to give of iiK'n in high situations, and 
more particularly of men in the situation of 
judges, are such in the composition of W'hich 
i not only the extreme of imbecility, but, if 
not improbity itsedf, the elFects of it in a very 
high degiee, are eombined. 

Praise bestowed upon misconduct, upon 
inisconduet in any situation or in any shape, 
is a bounty given for it ; operates as an en- 
couragement to persevere in it. 

As in no other situation w'ould any instance 
be to be found, where, w'ith an interest so 
opposite to that of the public at large, so 
much [lower of giving effect to that interest 
is eomliined , *-o‘ n(‘ither would there be found 
any other situation in w'hich praise has been 
so little merited, and at the same lime so 
lavishly bestowed. 

The notion so studiously propagated — the 
notion tliat, by holding up in an unwelcome 
point of view the conduct of men in office, 
and more particularly in judicial office, their 
pow'er or their disposition to comport them- 
selves w'orthily in it is lessened, — this notion, 
convenient as it is to those who are thus stu- 
dious to propagate it, is a notion than which 
nothing can be at once more erroneous and 
more pernicious. It holds up to view ns a 
cause of disease, the sole remedy against that 
same disease. 
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The notion that men’s obedienre to the 
laws, that their disposition to pay such obe« 
dience, depends in any considerable degice 
upon the good opinion, the respect and leve- 
rence, entertained by them for the individual 
by whom those laws are administered, is a 
mere fallacy Happily for innnkind, in this 
country at any rate, it is bottomed on much 
firmer ground — on ground which n not ex- 
posed to be shaken by vice and impiobity in 
the person of individuals 

The disposition to pay obedience to the 
official mandates of a judge, has ior its cause, 
not any opinion eoncoiinng the ihaiacter of 
the individual, but the persuasion so tho- 
roughly and so happily rooted in uvei v reflect- 
ing breast, of the necessity of « 5 uch obedience 
to the preservation of cveiything that any 
man holds dear This necessity being the 
same, under every vaiiation which the clia- 
racter of individuals iti that sitmitioii eiei 
has undergone, oi is susceptible of, — the per- 
suasion IS therefore altogethei independent of 
he character of the individu.ils by whom the 
situation is at any time filled 

If, indeed, by aiu disadvantageous impres- 
sion given of the wisdom and piobity of those 
functional ICS, any such disposition weie pio-. 
duced on the part of the body of the people, 
as that of using up in ai ms against the autho- 
rity of these functional les (which, so long as 
they have the support of the supieme powei, 
could not be done without rising up in arms 
against the authoiity of the supreme powei ,) 
then, indeed, the obedience of the people 
might thus be shaken, and in'-urrei turn ainl 
civil war he the lesult of the view's thus given 
of the system of judicature 

But, though such a result is as easy to 
conceive as any other, nothing can he mute 
I emote from pi obability oi foundation inex- 
perience. 

From what signs should any such elfect be 
regarded as pi obable ’ From the present tem- 
pei of the people -* Deceived l>y the unani- 
mous certificate and indefatigable eulogiums 
of all those who aie supposed to understand 
the system — by all those at any late who have 
the best means and sti ongest inducements to 
engage them to understand it, — the people 
are in the habit ut regaidmgit as all-perfect , 
and their disposition towards it, fai fiom be- 
ing that of discontent and insuiiection, is that 
of blind and indisci imniating admiration and 
obedience. To the inisei les which so large a 
portion of them are doomed to suffer undei 
it, no false certific ates, no sophiNins, can ren- 
der them insensible. But, though incapable 
of being deceived as to the existence of the 
effects, they are not the less completely de- 
ceived as to the cause Whatever they suf- 
fer under the system, they ascribe to the 
nature of things; whatever they escape from 
suffering, the escape flora is attributed to 


i the system itself, and to its matchless ex« 
cellence 

In Blaekstone they see theii only guide — 
their only oiacle and from the voice of this 
oracle, deliveiing itself under the influence of 
constant bribery, they heat the faultless ex- 
cellence of the system pioclaimed and trum- 
peted foi th at evei y page 

In history, is flieie any example of an in- 
suiieetion, oi (situ e the infancy of the Roman 
commonwealth) so much as the least dispo- 
sition to insuireetion, pioduced in the great 
mass of the people by the contemplation of 
any defects m the system of procedure ’ — so 
flagrantly defective as that system has in ge- 
neral been, so much more than even the sys- 
tem the defects of whu h ai e here endeavoured 
to be exposed to view 

'i he following aie the reasons loi the con- 
demnatory point of view m which the con- 
duct of the fiateinity has heie all along been 
placed 

It being then intcicst to secure the conti- 
nuance of the whole body of the mischief, in 
its utmost magmtiide, and this inteiest being 
iiniveisally imdeistood, oi lathcr (more than 
understood) felt — it is impossible, in the 
iiatuie of men and things, that they should 
coiicui willingly in the giving up of any the 
smallest pait of it , that they should forbear 
opposing evciy lemedial measure with all 
their might , that thev should give up any the 
smallest part of it without being foiced and 
compelled to do so, vi/ bv the clamoui and 
piessuie of the tlniikiiig part of the people, 
111 and out of pailiamom , oi that the people 
should be bi ought to apply any such piessuie 
without a dear and tlioiougb view and con- 
viction of the depiavity of the system under 
whnh they are suffciing 

Be the course of a man’s conduct ever so 
opposite to that of his duty, ever so perni- 
cious to the public interest, — so long as no 
distuibance of ease nor loss of reputation to 
himself IS among the effects of his perseve- 
lance, his perseverance is among those things 
of which the public may be sufllciently as- 
sured 

If, ac'ting in a state of uniform opposition 
to every end of justice, and to the inteiest 
and welfaie of the rest of the community, 
they receive the same tokens of affection and 
vcnerition that would he woithily bestowed 
on them if the hue of their conduct were di- 
rectly opposite — no expectation could be mote 
idle than that of their changing then conduct, 
and ceasing to oppose the changes that would 
be necessary to render the course of judica- 
ture conducive to the ends of justice. Every 
observation, thei efore, that can contribute to 
place their system, and their conduct under 
it, in its true and pioper light, to expose It 
to that odium which is^so justly due to it, is ? 
means to an end— a necessary means u.\ .e 
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of the most beneficial ends that human vir- 
tue, seconded by human wisdom, can propose 
to itself. _ ' ^ ^ 

To bring to light a violation of duty on the 
part of a set of public men, and at the same 
time to abstain from every ol)>«(’rvation the 
tendency of which is to deprive them of any 
share of that respect which the public has 
been in the habit of manifesting towards 
them, are courses of action absolutely and 
irreconcilably incompatible. An option must 
be made ; the mischief must be lett in it{> lull 
force, or a line of aigument must be entered 
u[ion, having for its tendenev the eventiiallv 
divesting them of a correspondent portion of 
this misplaced and ill-deserVed respect. 

In doing the mischief uhieh, in the exer- 
cise of the power attached to jour otliees, 
jou are in the habit of doing, and which, bv 
taking a different course, it would he in jour 
power to save j ourselves from floing, either 
jou know w'hal jou are about, or jou do not : 
if jes, you are detieient in probity — if not, in 
understanding. This is the dilemma, whieh 
he who brings to view peiiiieious piactiee in 
a public man, or set of public men, is eonti- 
nually and uiiaioidablj pi es-ing them with : 
and this dilemma be must either continue to 
press them with, or give up his eiiterpiisc. 

As between want of probity and want of 
understanding, the higher the degiee of intel- 
lectual force demanded by, aiul necessanij 
exercised in, any situation, public or piivate, 
the stronger the a^^urance that it is not on 
that side ot the mental tiame that the tailure 
is to be found. Although the profession heie 
in question atfoids a reinaikalile pi not how' 
easj It is for 'sinister iiiteiest to rei'oneile to 
the grossest ab-ui (lit j , and biingdown to ti e 
convenient standnrd, the strongest and most 
strenuously exercised minds. Be the absur- 
dit J' ever so gross, — make it a man’s interest 
not to see it, — as often as it presents itself, 
he will shut his ejes; as often as it is spoken 
of, be will shut his ears : and in neither of 
these operations is there much diflicultj. 

This notion, about the duty of abstaining 
from everj thing that can tend to diminish the 
respect paid to the jinsseswirs of high olliees, 
and judicial offices in pai tieular, — observe to 
what it leads. It leads to this : that not onlj 
all present abuses are to eontinue without 
lemedy, but all future ones are to go on ac- 
cumulating, and accumulating without end. 
f^or where is the species or degree of tiaiis- 
gression in whi(’h a man w'ill not indulge 
himself, it, while eontinuing thus to indulge 
himself, he stands assured that he will not 
only be safe against punishment or dismissal, 
but continue in the enjoyment of as much 
respect, as if, by the directly opposite course, 
he had manifested himself iii ever so high a 
degiee a henetactorjto mankind? 

It is a notion invented by maletactors — by 


such as operate, upon the largest scale, for 
freeing themselves from that fwnt cheek 
w'hich it is in the nature of public opinion to 
apply to a mal-practice, in those places in 
which inal-practice, if it has not that check, 
has none. 

In this country, a'? often as mention is made 
of the judicial establishment (meaning the 
judges,) loud and incessant are the boasts 
made on the score of purity. Wherein con- 
sists this pill it J What is the iinpuritj*, of 
w'hi('h the existence is meant to be denied ? 

What, in the mean time, in respect of 
/u/rtVf/ and impiintii (or, to use its other ap- 
pellation, corruption,) will be found to be the 
plain and real tiutli ? 

Of coriuption in that sort of shape in 
v\'hich, in this country (thanks to the pub- 
li(‘ity ot the judicial procedure,) it is not pos- 
sible, and in w'hich, were it possible, it would 
be to such a degree unsafe, that no man in 
his senses would he guilty of it, — they have 
not, any ol them, ever been known, or so 
nimh as sii-<peeted, to be guilty. This is the 
case of common bribery. 

Of corrnprion, — in that shape in which it 
consists in pronouncing an undue decision, 
in favour of this or that individual, or to the 
prcju(li<*c of this or that other, — no one of 
them has ever been convicted ; possibly, of 
late years (for in the Earl of Mansfield's reign 
it was far otherwise.) no one has ever been 
suspected. But does it follow that no such 
injustice has ever been done? On the con- 
tiary, not a court in Westminster Hall, not 
a day ot sitting, in which injustice in this 
shape may not have been uhundant. 

1 What is not known of any one of them, 

I is, that, in any one given individual instance, 

I (‘oiruptioii in this, any' more than in that 
i other sliape, was ever committed. But what 
j is known of every one of them (at least in 
j so far as future conduct (*an be known from 
I past habits, and discoiirses, and connexions,) 

I is, that theic is not one of them on whose 
j eonseieiiee that faeility which an English 
judge possj'sses of deciding a litigated point 
j out* way or other as is most agreeable to him, 

I ever appeared to sit heavy; and that there 
{ is nut one ot them to w horn the only posMble 
n inedu’s to that perennial fountain of corrup- 
tion, — viz. the conversion of unwritten into 
wiitten law', and the substitution of natural 
to technical procedure, — would not be objects 
of abhorrence. 

The power of giving loose to all such par- 
tialities, is dear to them as their life’s blood : 
and is credit to be given to them or to their 
eulogists, when they protest that the idea of 
making any use of that same power never so 
much as entered into their thoughts? On 
no account will they endure to part with the 
Huans; and can any credit he due to their 
piulestations, when they piote.st that they 
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ftbhor the idea of applying those means 1o 
their enc/ — tothe onl} end in respect of which 
they can be of any use ? 

Of corruption in a judge, what and where 
is the mischief ? In what shape can the mis- 
chief show Itself, if It be not in the pioduc- 
tion, the known and wilful production, of 
one or moie of the evils correspondent and 
opposite to the several ends of justice ^ But, 
that to a most enormous amount all these 
evils are actually and constantly pi educed, — 
all produced by every one of the«e servants 
of the public, and in every individual cause 
that comes before them without exception, — 
18 matter of notoriety, and has been and will 
be brought to view over and ovei again in 
the course of these pages That, of all per- 
sons in the woild, the authors of these evils 
are those to whom it is lea^t possible that 
the existence of them should be unknown, is 
surely manifest enough 

What is known of them i<s, that, by all of 
them more or less (though in much the 
laigest proportion by the highest among them 
in power and influence,) profit in variou'> 
shapes is derived fiom all these evils — piofit, 
the quantum of which keeps pace with the 
quantitv of the evils 

Is this coi I uption, 01 is it not ? If it he 
not corruption, suiely it is something equally 
bad. If it be con uption, wherein consists 
their boasted purity ^ That, in any hazai- 
dous and retail way, they are not known to 
practise coi ruption , but that, in the safe and 
wholesale way, they do practise it, and aie 
uiiivei sally known to practise it 

Of COI ruption in a judge is the mischief 
(not to speak of guilt, — foi, when sepal ate 
from that of mischief, the question of guilt 
is here an idle question) — of ton uption in 
a judge is the niiscliief done away — is it so 
much as lessened — by the circiunstanee that | 
in the commission of it he stands secured, not 
only against punishment, but against shame ^ 
Surely, by such a cn cumstance, the mischief 
(far from being lessened) cannot but be in an 
enormous degree iiici eased 

In the shape of partiality, favouiable and 
unfavourable, suppose it the wish and inten- 
tion of a man, in the soi t of ofbee in ques- 
tion, to be guilty of corruption cicry da^ in 
his life With the exception of the secuiity 
afforded by publicity, and the feeble and 
scanty application of jury trial, nothing more 
proper oi effectual could a man set about 
doing, than to continue iii their pre<>ent state 
the rule of action and the system of proce- 
dure : the rule of action without words foi 
the expiession of it ; the sjstem of proce- 
dure of that sort which has the refusal to hear 
or see the parties for its essential and charac- 
teristic principle : a state of things in which 
there is really no law, and in which that which 
by a cruel abuse of language is called the law , 


IS no better than one immense and ever- 
lasting snare , a field covered on its whole 
surface with spring guns and man-traps, and 
w'ltbout so much as a boatd to wain tiie 
passenger of the destruction to which he is 
doomed 

If, under the notion of doing justice, that 
of fulhlhng the coUatetal ends (as herein so 
often distinguished and desciibeu) as well as 
the dueet ends, bo iiuluded, it may be as- 
serted, on the fullest examination and with 
the strictest truth, that in Westminster Hall, 
horn y cat’s end to yeai’s end, in no one of 
its four couits, in no one of the causes there- 
in (with oi without healing) determined (for 
in what IS theie called judicature, neither 
seeing the panics noi lieaiuig them is neces- 
saiy,) no, nut m so nmeli as a single one of 
them. Is lustice evet dune 

Tiue It, IS, that — so far as concoins the 
duLCt ends of justice, — injustice, howevei 
deplorably frequent, and .ilthongh rendered 
so by the same means, is not thus invariably 
constant In that sort of cause in which, 
quantity being pre-ascei tamed or agieed on, 
the question is simply (as in the case of a de- 
tei inmate thing, oi things to a deteimiiiate 
Viilne, a hoi sc, a house, oi a sum of money) 

— Shall It belong to plaintiff or to defendant ^ 

— in a case of this sort, in which justue 
would be the trequent result weie the mode 
of trial cross and pile, injiistiee is not always 
the re«ult But in the ease where quantity is 
the subject and sole suhjeet of the question, 

— as w'hen, for instance (tiansgression being 
out of dispute) the only question is, what 
shall be the compensation or what the punish- 
ment — w'hat the damages or what the fine* 
— in a case of' this eomplexion, neithei in re- 
speit of the diiect end-> of jusiice is justice 
ever done 

lie by whom compensation is received with 
icfLienec to, and in consideration of a wioiig 
sustained, is theieby (i e by and aftei the 
loceijit of such compensation,) if so it be that 
the compensation he adequate, put m as good 
a plight as he would have been, had thewiong 
never been done On one supposition, thcie- 
foie, and on one only, is justice, full and com- 
jilete justice, lendered to the plaintiff* and 
that IS, wbcie the coinpensation, the money 
awarded to him, the damages, <is it is called, 
1-, to a eel tarn amount, ercessioe 

But, if in this w'ay justice be leiidered to 
one side, it is only at the expense and by the 
means of injustice committed to the piejudice 
of the othei side and if it be true that (for 
example’s sake, and thus, as it were, in the 
chaiacter of punishment) it is better that 
compensation should be excessive than defec- 
tive , if it be better that the shape in which 
iiij notice tikes jilace should be that of exees- 
sive charge in the name, of compensation, and 
thus excessive loss to the defendant, than in 
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the shape of insufficient receipt in the name 
of compensation, and thereby 'undue loss on 
the side of the plaintiff ; still, on whatever 
side and in whatever shape it fall^, injustice 
is injustice. 

Due to the plaintiff on the score of com- 
pensation, say 4il0. Money of his, which, 
after the receipt of what is allowed him at 
the charge of the defendant iiiulcr the name 
of costs, would lemain unreinil)ur<>cd to him, 
say £20. Instead of the £10 damages, ac- 
cordingly, say £-10. The injustice at the 
charge of the plaintiff would thus he avoid- 
ed; hut injustice to the '.anie amount at the 
charge of the defendant would at the same 
time he done. 

Under a sj^tem so constructed, to take any 
course that shall not he pregnant with the 
grossest and most palpable injustice, will fre- 
quently (not to say commonly) be [ihjsically 
impossible. • 

Not a cause in which injustice is not done: 
injustice from wliK'h everjhody profits, and 
for which nohodv is to blame: not morel) for 
which nobody is actually punishable, hut for 
which nobody ought in justice to be punished ; 
for which, in that sense, nobody is hlameable. 
Here we have misrule brought to a system: 
the absolute perfect ion of misrule, 

Witli how much less e.xpen^e of thought, 
if not of ingenuity, miglit a system of leal 
perfection, the perfection of good judicature, 
have been framed — a ssstem, the very idea 
of which in the charactci of a possible sjs. 
tein would be scouted as Uttipian, — if a tenth 
part of the rewaid that has been reaped tiom 
injustice, had been attached to the iine^liga- | 
tion and development of the dictates of uti- 
lity and justice ! 

Hut my Lord such-an-one, or Mr. Justice 
such-an-one, such honourable men, men who 
speak at least so nobly, — on every occasion, 
if you believe tliem, perfect slaves to justice, 
— can jou impute to tlam any such horiible 
disposition as that of a constans et perpetua 
voluntas suum cuiijue non tnlmvinh ? * Can j on 
accuse them, on so much as any one occasion 
since their ascent to that high station, of doing 
an\ thing that has presented it'»elf to them in 
the shape of injustice? 

Perhajis not : but consider that it is not by 
them that the sjstem has been brought to 
what it is: they take it as they find it. Such 
as it is, it is of course to them the standard 
of right and wrong. No man ought to be wiser 
than the laws: no judge ought to be more 
honest than his predecessor. Whether he 
ought or no, thus much at least is clear enough, 
that there is nothing to be got by it. 


* See Heineccius on the Institutes, Chap. i. — 
[“ Justitia cst cunstans et ]>erpetua voluntas jus 
suum cuique tribuendi,” is the well known prin- 
cipium of the first title hf the Institutes. — Ed.] 


Consider, that, in the judicial department, 
as in every other (bating casual irregularities,) 
the farther back you go in history, the more 
corrupt and profligate men are found. Con- 
sider, for example, that in the time of Henry 
VI., when judges wanted money, they used to 
fix upon any man that came uppermost, and, 
converting him into an outlaw, sell what he 
had, and put the money into their pockets; 
that the detail.- of the operation were left of 
com sc to their clerks ; f that the persons thus 
ruined, getting of course from the receivers 
no redress again-t the thieves, complained to 
parliament ; and that parliament, by way of 
setting matters to rights, declared and or- 
dered that things of that sort should not be 
done in future. ijl It was a little befoie this 
time that Loid Chancellor Fortescue wrote 
his puff direct, his treati-e de laudibua legum 
Angluf ; -ince which time there has been a 
eoiigciiial trial of -kill between lawyers and 
auctioneers: the woisc the vvine, the more 
need it has of the bu-li. 

Love of ju-tn*e, with them, is neither more 
nor le-s than the love of those established ar- 
rangcmmits umh r which thej have been born 
and bred — under which they have practised as 
advocate's, and sat a- judges. In this sense, 
indeed, their love of ju-tice is strong enough : 
I -up|iose they never do anything but what 
is legal : whatever they do, the fact alone of 
their doing it, is to inv mind conclusive proof 
of it- legality. The Lord C-hief Justice of 
England, w’ould he do anything that were 
illegal? yvould he do anything for which, ac- 
cording to law, he were liable to be punished? 

Indeed, should a fancy (for argument’s sake) 
take a chief justice, e-peeially if he had a 
«eat in the cabinet, to do anything illegal, I 
do not very well see how it would be in his 


•f- The officers of the court used to make false 
entries of the jierson.al appearance of the defen- 
dant, whereon they might ground the process of 
outlawry. It was for the purpose of putting an 
end to these false entries, that the lOHen. vI. 
c. 4, was passed.— £V. 

J At present, things are not exactly in that 
state. Vy'hen a debtor, unwilling or unable to 
pay his debts, is jiroceedcd against in a certain 
way (by originaL the phrase is — do not attempt 
to understand it,) he is converted into an out- 
law. The property, instead of being given to 
his creditors, is given (that is, is said to be given) 
to the king. A whole host of official men fasten 
upon it, like crows upon a carcase: the creditors, 
and after them the debtor, get the bones.* As to 
the official and other learned members of the legal 
partnership, — instead of getting the whole, as 
under the arrangement temp. Hen. VI., they do 
but come in pan passu. So tar there is an im- 
provement. — On the other hand, what they de- 
vour, they digest at their ease, under the shade 
of law.^ No parliament, to say, such things shall 
not be in future. 


• Tidd. 
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povrer to compass it. Were tbe fancy that of 
going upon the highway, shooting and strip- 
ing the first passenger be met, he would 
stand no better chance, I suppose, than any 
other highwayman. But as to any mischief 
done in the exercise of the powers given to 
him by his office, — how any such miscluet 
should have any illegality m it, — in the con- 
ception of that point lies the difficulty that 
presents Itself as insuperable In such case, 
illegality means nothing, unless it means lia- 
bility to punishment and as to punishment, 
-—by whom, and at whose instance, and by 
means of what procedure, would it be to be 
administered? By removal’ — think of pre- 
cedents. By impeachment ’ — think of pre- 
cedents; and of the understanding which 
seems to have been avowed, and to have be- 
come universal, on that subject 

If punished, for what, too, should he be 
punished? For open and wilful violation of 
the spirit as well as letter of a positive law, 
on a point in which misconception is impos- 
sible ^ It is every day’s piactice * 

Lawyer — But can you, without compunc- 
tion, nay without horror, reflect on the dis- 
repute, not to say the odium and contempt, 
that you have been thus labouiing to cast 
upon so many characters hitherto held sacred, 
upon so many ex<ilted personages, upon .... 

* The cose of treble costs.— See Chap. XXVI. 
Legislature Contemned. 


Non- Lawyer Hold I spare yourself if you 

please, and at hny late spare me, the enume- 
ration . the Red Book has done it already to 
our hands. So far as it may happen to indi- 
viduals to find themselves concerned, I am 
as fi ee to confess, as you will be ready to be- 
lieve, that this part of the fruits that may be 
expected fiom my labours (whatever it may 
amount to) is not the part that 1 reflect on 
with most pleasure 

One thing } ou will allow me that in no 
8en»e ul the woid yam, can 1 have piomi&ed 
to myself the having much to gain from it. 

Another thing you will allow me that 
they arc not so low in power, in dignity, in 
credit, in eveiything, as to be, on this oi any 
other occasion, in danger of receiving, in the 
opinion and at the hands of the public at 
large, anything less or worse than justice. 

As to any personal feeling on the part of 
any such high peisonagcs, should anything of 
that sort be really in question, I will ficely 
own to you the system of aiithmetic, which, 
as long as I remember, I have been in the 
habit of employing on all politu'al occasions* 
every individual in the country tells for one , 
no individual for more than one From so 
obscure and weak a hand, should any paiticle 
of uneasiness find its way into any leai ned 
breast, — the assurance of uneasiness far more 
than equivalent being saved in unlearnea 
breasts by hundreds, will be a sufficient equi- 
valent. 
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ON EXCLUSION OF EVIDENCE. 


PART I. 


ON THE EXCLUSIONARY SYSTEM IN GENERAL. 


CHAPTER I. 

EXCLUSION OF 1<VII)FN(’E. ITS CONNEXION 
WIIII THU ENDS OF JUSTICE. 

The systcmof procedure — judicial procedure 
— the system of adjective law, is a means to 
an end. That end is, orounht to he, the exe- 
cution ot the commands issued, the fullilment 
of the predictions delivered, of the engage- 
ments taken, by the system of substantive 
law : the system composed of all the other 
branches of the body of law put toget her. 

The law respecting evidence is one branch 
of that system of adjective law: it therefore 
ought to he, and every where in some degree 
is, one part of the means directed and applied 
to the attainment ot that end. In proportion 
to the steadiness and consistency with which 
it does act in subservience to that end, is its 
congruity, its propriety, its fitness, the claim 
it has to be approved of, and preset ved un- 
changed. 

With indisputable propriety may the ful- 
filment of the predictions doliveied by the 
substantive branch of the law be spoken of as 
an end of justice. And why not rather as the 
end? Answer Ilecause, though the princi- 
pal, and the only dnect end, it is not the only 
one. Vexation, expense, anddelay — burthens 
pressing on the parties throughout every step 
of the course pursued fur the attainment of 
that end, — constitute, in their aggregate, 
the price paid for the benefits they derive 
from the substantive branch of the law. To 
these certain evils, vexation, expense, and 
delay (burthens infinitely variable in their 
amount, but in some amount or other una- 
voidable,) add the possible vexation — the 
vexation which, where it docs fall, falls on 
the defendant’s side only — the vexation which, 
in case of ultimate misdecision to the preju- 
dice of that side, is produced by undue obli- 
gations imposed upon him : obligations of a 
penal or non-penal nature, according to the 
nature of the demanu, and of the suit insti- 


tuted in consequence • — the burthen of pu- 
nishimMit impo-ed on him who has transgressed 
no law; the bin then of satisfaction imposed 
on him who has iiorne no part in any damage 
that li IS been produced, or at least in any 
injury that has been done or supposed to be 
done the burthen of the obligation corre- 
spondent to, and inseparable from, the colla- 
tion or recognition ot some pretended right, 
which, though claimed by tbe plaintiff, and 
conferri'd on him or confirmed to him by the 
judge, i'' leally not bis due. 

Tlie quantity of vexation, expense, and 
delay, without which the course necessary to 
the execution ot the article of substantive law 
in question cannot be pursued with effect, — 
the price thus nece'«sary to be paid for tlie 
chance of obtaining the benefit in question, 
— docs it exceed tlie value of that benefit, or 
rather of that chance? In such case the price 
ought not to be paid the law ought rather 
to remain unexecuted. The vexation and ex- 
pense, without which the evidence necessary 
to the establishment of the plaintifTs claim 
cannot be produced, does it exceed the value 
of that claim ; the plaintiff being unable or 
refusing to make adequate satisfaction for it? 
In that case the plaintiff’s demand ought to 
remain unsatisfied in that untoward state of 
things (in itself, and laying out of the account 
the woik of interested lawyers and misguided 
legislators, happily not a frequent one,) the 
best choice left to the legislator, here as else- 
where, is the least of two evils, one or other 
of which is inevitable. A competition has 
place between two of the ends of justice: one 
or other of the contending branches of the 
public interest must yield one or other of 
them must for the moment fall a sacrifice. 

By laying a barrow-full of rubbish on a 
spot on which it ought not to have been laid 
(the side of a turnpike road,) Titius has in- 
curred a penalty of five shillings. No man 
was witness to the transaction but Seinpro- 
nius ; and, in the station of writer, Sempronius 
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it gone to make his fortune in the East Indies. 
Should Sempronius be forced, if he could be 
forced, to come back from the East Indies 
for the chance of subjecting Titius to this 
penalty? Who would think of subjecting 
Sempronius to the vexation? — who would 
think of subjecting Scmpionius, or anybody 
else, to the expense ’ 

Here and theie a case may present itself, 
in which it may be matter of doubt on which 
aide the balance lies, but in geneial there 
will be no difficulty all doubt will be re- 
moved by clear and indisputable principles 
In each individual instance, to weigh mischief 
on one side against mischief on the other, 
where occasion calls for it, will be a t<isk suit- 
able to the station of the judge To provide 
powers adequate to the taking of it, and acting 
in conformity to the lesiilt, will in eveiy case 
be an attention suitable to the station of the 
legislator an attention demanded at his hands 
by the indisputable dictates of justice 

In this instance we see an example of a case 
in which evidence ought to be excluded in 
which (all ends taken togethei) the exclusion 
is called for by a due regard for the ends of 
justice . one case, — and it will be found the 
only one This is, the case of piepoiideiant 
inconvenience in the shape of vexation, ex- 
pense, and delay * inconvenience preponderant 
over the mischief attached to a sacrifice of 
the direct ends of justice, the mischief pro- 
duced by ultimate misdccision to the prejudice 
of the iilaintiff’s side , or (what is equivalent 
to such misdecision) the mischief produced 
by an instance of the non-execution of some 
article of the substantive branch of the law' , 
or (what is less fiequent) by the imposition 
of some undue obligation on an individual 
standing on the defendant’s side of the cause, 
produced by the want of sonic evidence, which, 
bad it been forthcoming, would have demon- 
strated the obligation to he undue 

Wheresoever the case thus desciibed is lea- 
lized, the exclusion may be pronounced, and, 
according to the principle of utility ought to 
be pi onounced proper, legitimate congruous, 
conformable, conducive, to the ends (undci- 
stand always to the aggregate of the ends) of 
justice. 

In eveiy other case, the cxc1u‘>ion (I an- 
nounce It not as a postulate, but as a pi opo- 
sition to be proved) may be pronounced, ought 
to be pronounced, impropei, illegitimate, in- 
congruous, unconformable, unconducive, re- 
pugnant to the ends of justice. 

If the above positions be eoi i ect, the doc- 
trine of evidence, in so far as concerns the 
question as between admission and exclusion, 
ivill be comprisable in a veiy narrow compass 
in one general rule, with an exception for its 
limit. The rule will be, — Let in the light of 
evidence. The exception will be, — Except 
where the letting in^f such light is attended 


• 

with preponderant collateral inconvenience, 
in the shape of vexation, expense, and delay. 

Let in the light of evidence. The end it 
leads to, is the diiect end of justice, rectitude 
of decision The ronseqtience of the exclu- 
sion of it IS ultimate injustice in respect of 
that end if to the piejudice of the plaintiff’s 
Side (by niisdecision or othei wise,) failuie of 
justice : if to the prejudice of the defendant’s 
side, misdecision to the piejudice of that side, 
and consequent undue vexation and ultimate 
injustice * imposing on bim, on the score of 
punishment or satisfaction, eithei the loss of 
some light, or some burtbensome and painful 
obligation, to which it was not the intention 
of the substantive branch of the law that he 
should be subjected 

Let not in the light of evidence not m 
evcr\ case, more than the light of heaven 
Even evidence, even justice itself, like gold, 
may be bought too dear It alw'ays is bought 
too dear, if bought at the expense of a pre- 
ponderant injustice. Giant even that the 
dictates of justice were pai amount to those 
of utility in its most comprehensive shape — 
that the saciifice of ends to means were an 
eligible saciihce — and that the aphorism, 
fiat justitiOy luat caliim, instead of a rhetorical 
flourish, weie an axiom of moral wisdom, — 
even thus, supposing the choice to be between 
injustice and iniiistice, the preferability of 
the less injustice to the gi eater w'ould scarce- 
ly be contested 

Hut, in the cases above described, siip- 
poaitig them ever lealizcd, the price paid for 
justice must, upon the very face of tbo«e cases 
as here desci ibed, be acknowledged to be un- 
economical and excessive Of the possibility 
of then being realized, w'e have seen all eady 
several anticipated cxcmplificntieiis , we shall 
see them amply cxempliiied as we advance. 


CHAPTER II 

DISarCAUD SHOWN TO IHf FNDS OF JUSTICE 
UNUIttlHl- rXCLUSIONAUY SYSTFM. 

Of the ends of justice, iindei ibeir piincipal 
divisions, a view has already been given as 
likewise a view of the connexion that sub- 
sists between them on the one hand, and the 
ai rangements capable of being taken for the 
exclusion of evidence on the other. 

But, it this statement be correct, — un- 
der all established systems, the practice (for 
theory there exists nowhete any) will be 
found to be a tissue of errors and inconsis- 
tencies compared with others, each system 
infimtely various — compared with itself, each 
system infinitely inconsistent. 

But (it may pe said) under all their varie- 
ties, these exclusions, thus universal, as you 
youiseli admit, and even proclaim, does not 
their universality pro v^ the prevalence of one 
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common principle ? This principle, then, has 
it not the universal voice of all mankind, or 
at least of the most civilized and intelli^'ent 
among mankind, to sanction it, and attest 
the rLasonableness ot it ? 

Yes, indeed : it has that sort of sanction ; 
its reasonableness is proved by that medium 
of proof, by which, till within this century or 
two, supernatural evidence of various kinds, 
evidence by duel, by ordeal, was pronounced 
supeiior in trustworthiness to all human or 
other natural evidence. 

No, truly: the concord in this case is far 
from being alike real as in those. In sub- 
stance, the mode of inquiry was in those in- 
stances the same: if between nation and 
nation there was a ditference, it was confined 
to formalities, to unessential modes ; here 
the arms enijiloyed by the combatants were 
of one sort, there of another sort ; here a ring 
was to be taken out of bubbliug,*and sup- 
posed boihng-hot, water ; there a liarty, sup- 
posed to be blindfolded, wa-. to take a walk 
between two rows of heated, or supposed to 
be heated, plougb-h.ires. Hut in the case of 
the exclu-ions put upon e\idence, the agree- 
ment was rather in words than principles. 
One nation, or rather some one corrupt or 
lazy law\er in that nation, e:illed tor exclu- 
sion on one giound ; another lawu-r, that is, 
the lawyer of another nation, called tot it on 
a diirerent ground : b} eaeli ol these lawjei's, 
the decision pionounced In the other was 
reprobated. .lust as it tlieie appeared in a 
cause a gang ol l\ing witne'—es, all contra- 
dicting one another, each giving a ditfeient 
account of the same Imsiness : they all agree, 
it may be said, for tliev all agree in l\ing — 
they aie all liais. T.oidv to nords only, you 
nan thus make baimoii}, in all imms, out of 
the mo'-l di-«‘oi d.int elements. 

In the establi-lied s\.,teins i for in one re- 
spei't the;, will be tonud not di'-eordant,) in 
the e'ta!)li-bed s\..tems, if non-e.\clusion be 
taken lor the eeneial rule, the exceptions 
mii-t la* searelu'd toi in very dilferent sources 
from the only iiistitiable one-. Yes: in one 
respect thev do agiee ; and it is this: that in 
no instance aie the e.\eeptions drawn from 
the source just mentioned. If at e\ery other 
step the direct ends of ,iustiee are contra- 
vened, the contravention i- gratuitous: at any 
rate, in no instance has it tor its wairant and 
its cause a regard for any of tlu' other ends 
of justice, the eollateial ends : in no instanee 
have men stopped to iiiquiie whether the in- 
convenience nisepaiable from the execution 
of law, in the sliape of vexation, expense, 
and delay, will or will not be pre|)oiiderant 
when eompared with the mischief attached 
to the non-execution or undui* e.xecution of 
that article of substantive law on which the 
suit has betn grounded. 

Various as arc the deceptions taken in 
Vot. ^'lI. 
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these systems to the rule of admission, they 
will all of them ^unless here and there one 
should be found dictated by tbc mere force 
of blind and unaccountable caprice) be found 
referable to one or other of two leading 
terms : deception and vcialion : anxiety, reiu 
or pretended, fur the avoidance of deception^ 
and consequent niisdecisiori, on the part of 
the judge ; anxiety, real or pretended, for tlie 
avoidance of vexation: anxiety to avoid giving 
biilb to inconvenience in that shape. 

Of neither of these fears (supposing that 
the condu<*t of the man of law has been go- 
verned by it,) of neither of these fears can 
it with propriety he said that it was directed 
to an improper object. In the first, w’e see 
an apprehension pointing to the direct end of 
justice . in the other, an a[)preliensioii point- 
ing to one of the collateral ends of justice. 

But, ill so far as fear of deception W'as the 
actuating [iriuciple, W'c shall find in every case 
the measures ditdaled or suppo-cd to be dic- 
tated In a regal d for that oliject, altogether 
unsuitable, or rather directly repugnant, to 
the avowed [lurpose. And again, so far as 
fear of vexation was the aetnatiiig principle, 
we shall find the measures dictated and pro- 
duced by that piinciple equally incompetent. 
The vexation — that vexation which was to 
aiford a sutlieient rciison for tlie justification 
ot direct injiislice, for the contravention of 
the direct end- of ju-tice — w'ill he found to 
he a quantity either evanescent, or purely 
iileal, or, though real and considerable, ha- 
l.inced and overbalanced by a preponderant 
advantage insi-parably eoniieeted with it. 

Thus much tor the cases which aiford room 
to conceive that rea'^ou and utility have in 
any shape been consulted on the occasion of 
the exclusions that have been established. 
But the cases w'ill be but too numerous and 
vai ions in wliicli the discovery of any the 
least colour or shadow' of toason will be seen 
to be a pioblem altogether insolvable by the 
most pellet r.iting and iudustiious eye. 

In relerringto these two heads (^deception 
and vexation) the exclusions put upon evi- 
dence by the established systems, — what I 
mean is, not so much to \ indicate the consi- 
derations w'hich, in the minds of the authors, 
were aetuallv productive of those several ar- 
1 angements ( a task in many instances by much 
too dillicult tor any human mind,) as, among 
the legitimate ends of justice, to biiiig to view 
that one, to which the arrangement in ques- 
tion, supposing it dictated by the ends of jus- 
tice, hears the most obvious reference. For 
supposing the objects in question (deception 
and vexation) to have been really in view, 
the arrangements, with whatever sort of suc- 
cess, would at any rate have been directed 
tow’ards the ends of justice ; those of which 
deception, avoidance of deception, was the ob- 
ject, towards the direct ends of justice; those 
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of which vexation, avoidance of vexation, 
wag the object, towards that one of the colla- 
teral ends . in principle, the arrangement at 
any rate correct, howsoever in the application 
misguided and unfelicitous 

In regal d to the exclusions here ranked 
under the head ot vexation, — incongruous 
exclusions put upon evidence underthe notion 
of avoiding to produce vexation, — the reality 
of that object, in the chat acter of a final cause 
of the arrangement in question, will in many 
Instances appear probable enough, or even in- 
disputable But howsoever the case may be 
in respect of humanity, small indeed is the 
wisdom that can leasonably be inferred from 
the regard thus paid to one of the ends of jus- 
tice. Here, as elsewhere, so far as evidence is 
concerned, everything depends upon propoi- 
tions It the avoiding to pi oduce vexation were 
the only object necessary to be regarded in 
legislation, no child in leading-strings would 
be unequal to the task The result would be, 
not the putting an exclusion upon evidence 
in here and there an instance — not the shut- 
ting the door against evidence in the instance 
in which, by the anangements in question, it 
was shut, — but the shutting the door against 
all evidence tendered on the side of the plain- 
tiff, in whatever cause, or, to speak stiictly, 
the abolition ot the whole system of ])i oce- 
dure, the abolition of all coercive laws 

To judge, theiefoie, whether, in the in- 
stance of a lot of evidence excluded on the 
score of vexation, the exclusion be wan ant- 
ed or unvvarranted, — pi oduced bv a < hildish 
emotion, oi by a considerate and manly legard 
for the ends of justice, — inquny must be 
made whether the advnntage'j attached to the 
act fiom winch the vexation is seen to Ilow, 
have or have not been set ag.uiist it on tlie 
opposite scale Bcfeiiiiigtotlic piopoi place 
foi the details, to assist the conception of the 
niuinciit let one example sufTicc A wifucss 
being called on the otlici side, and sfaiidiiig 
in readiness to be examined, — that to put a 
question to him, the answer to iibich, it ti nc, 
would have the offci tof subiccting him to an 
obligation (a legal obligation, iion-pcn.il oi 
penal,) would give bntb to vex.ition in lus 
in east, is not to be doubted But in that vex- 
ation, gieat oi little, is any sufluMent reason 
to be found to wairant his being exempteil 
from the obligation of making answer Bv 
no means The e\il of the vexation, be it 
ever so great, is more than countcrbal.uieed 
by the good flowing fiom the substantive law 
(coercive as it is,) by which the obligation is 
imposed By itself the weight is great but 
the weight in the other scale greatly ovor- 
b dances it 

To this case of a spin ions exception on tin* 
score of vexation, apply now the example 
above given of a legitimate exception on the 
same scoie, and observe the difference By 
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deposing to the rubbish, Sempronius, the 
East- India writer, would have given the pub- 
lic the benefit of the five-sliilluig penalty, 
but be would have letarded, to the amount oif 
one knows not how many thousand poundo, 
the augmentation of his fortune Place now 
on the cai pet (instead ot the future nabob, 
the East- India wiitei,) a malefactor, who, in 
consequence of his answers to the questions 
about the rubbish he is suppo^.ed to have seen 
laid on the load, comes to be convicted ot a 
robbery and murdet committed on that same 
road 

In this case, if the quantity of the vexation 
be the only object winch the eye of the legis- 
lator IS open to, bow much gi eater the vex- 
ation than in the othci ' But, in the Enst- 
India wi iter’s case, the beneht of the five- 
shilling penalty is all that tbeie was to set in 
the bialc against the vexation all the good 
that the t’ase affords consists in the beneht 
of the five-shilling penalty whereas, in the 
malefactors ca^-e, the good is composed of 
the chance of the benefit of the hve-slnlling 
penalty , with w'hatovcr beneht depends upon 
so much of the sceiinty aifoided by the law 
against lobbciy and muider, to add to it 


CHAPTER III 

crNi UAL \irw or rni Misrtiirrs op the 
rXCIUSIONAKY sxsriM 

Evinrm'i' is the b.isis of justice to exclude 
evidence, is to exclude justice 

On the plaintiff ’-1 side, iii a suit of a crimi- 
nal nature, — an excluding lule, as often as it 
lias the elleet of sliutting the dooi against an 
ai tide ot tine and iinfailaeunis evideiKC ne- 
cessaiy to conviction, opeiates as a licence 
foi the commi'.sion ot a eiime 

111 the exdiisionaiy system m.iy thereto! e 
be seen a in ml ot eneoiiiageineiit ronstaiitly 
applied to the pioduetion ot all imaginable 
Climes 

On the plaintitf ’s side, m a suit of a non- 
eiimmal natuie, — an exiludirig lule, as often 
as it has the effect of sluitting the dooi against 
<111 <11 tide of fine ami iint>ill.ieiuus evidence 
nccess,iiy to the giving etfi'ct to a nghtful 
deinaml, opeiates as a dennil of justice 
In the exclusionary ««}stem may thus be 
seen a tumi ot eiieouiagoment constantly ap- 
plied to the pioduetion of injustice in all its 
shapes, to the piejiidieo of the plaintiff’s side 
to the destiiietion of all those piivate rights 
which It has been the business of the substan- 
tive liiw to create, and for the efficiency of 
which it stands jiledgcd 

On the defendant’s side, in a suit ot a cri- 
minal riatuie, — an excluding lule, as often as 
It has the effect of shutting the door against 
an ai tide of ti ue and unfallacious evidence 
necessaiy to acquittal (evidence sufficient for 
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ronviction having been delivered on the other 
side,) operates as a licence for indicting pu- 
nishment iipoti the innocent on a false pre- 
tence of criminality. 

In the exclusionary system may thus be 
seen a fund ot encouragement con-.tantly ap- 
plied or applicable to the oppression of the 
innocent, by the indiction of punishment, in 
all its shapes, on persons in whose instance 
it is groundless and undue. 

On the defendant’^ side, in a suit of a non- 
penal nature, — an excluding rule, as otten as 
it has the elfect of shutting the door against 
an article of true and unfallacious evidence, 
necessary to a decision exempting him from 
the obligation sought by the plaintilF to be 
imposed upon him (evidence sulHcient for a 
decision imposing tliat obligation having been 
deliwred on the other side,) operates as a 
licence for imposing undue obligation in ge- 
neral, a licence to oppiession by all tmaginable 
wrongs other than on the score ot punish- 
ment. 

Examples: Exclusion put upon all persons 
of this or that paitieular desciiption, includes 
a licence to commit, in the presence of any 
number of persons ot that description, all 
imaginable ciiincs.* 

In a law which requires two witnesses for 
conviction, is included a licence to commit, 
in the presence ot one single peison of any 
description, all ci lines and olfeiices whatso- 
ever. 

This rn'cnce u e shall find constantly granteil 
by Roman law, and occ.i-ion.dlv bj English ; 
in the luinier In juiisprudence, in the latter 
by statutes. 

Consult your lawyer, or your law' books : 
note the descrijition of witne-ses (and a most 
multifarious and extensiv*- list «>f them jou 
will lind,) by which, were it not for the ex- 
clusionary sjstem, your tiaii'-gression w'ould 
be capable ot being made apparent, but undei 
Avhieh, be jour iraiisgre-sion wh.it it maj, 
you are safe. 

* Exclusion jmt, m a case of r.q)e, uimn the 
testimony of (juakers, includes u licence to the 
whole army to storm every «peikeis’ meeting- 
house, and violate the jiersons of all the fem.ilc 
]).iit of the congregation, m the ])Ti.sence of Wi- 
thers, husbands, and lirothcts. 

Tins licence is among the many of the same 
kind actually giauted (as will he sciu) hj' Eng- 
lish lawyers. Defendants, the soldiers, could 
not he examined against themselves; co-deten- 
dants, they could not he examined against one 
anutlier. Thus the licence is tompletc. Hire a 
witness among them, indeed — give him inqm- 

nity, your witness is a good witness, die interest 

ceases, and every thiiifj is as it should be ; hut 
what nappens not unfreiiuently, none of them 
will accept your hire; their comrades would cut 
their throats. — [The defect alludul to with re- 
gard to the testimony of quakers m criminal 
cases, was remedied bv Will. IV. c 4H. 

See Vol. VI. p. »«1, Nbtc J 


Such is tlie invitation, sucli the encourage- 
ment, given bj' the exclusiuiiary principle to 
dishonest men of all desciiptioiis ; and, wtu- 
tatm mutandis, on either side of the cause. 

If either self-conscious injustice, or Us chief 
instruments, mendacity and insincerity, be- 
long to the category ol vice, — in the technical 
system in every country to a certain degree, 
but in England to a most pre-eminent degree, 
will be found an ever open school of vice — a 
source of moral euriuptiun, pouring itself 
forth in a copious and uninterrupted stream 
thioughoiit the mass of the people. Ily ex- 
ample, by rew'ard, by compulsion, by every 
means possible or imaginable, we shall see 
(every man docs see it that docs not shut his 
I'jc.s against it) this most misehievious of all 
viccs pro[)agatcd under tlie shelter of the 
teclmical system, propagated by the professed 
and oilicial guardians of the public morals: 
and, among the instnmumts of this disastrous 
hiishatidry, are to he found some of the most 
eiricicnt of the evidence-excluding rules. 

Fiom the above desciiption of the nature 
of the iiiihcliief, may he deduced the descrip- 
tion of the persons interested in the pushing 
it up to the highest possible pitch : mahl fide 
suitors on hofli sides, including malefactors of 
all sort!,, their accomplices and well-wishers ; 
men of law, as Indng the natural allies of nia- 
letaetors and other wni/d _//(/c suitors: under 
the teelmieal sj-tem, judges, and other ofli- 
eial as well a.s |)rofessional lawyers : proies- 
sioiial lawyers under any sj stem. 

Exclusion (as will he seen) is one of the 
grand engines by the hel]) of which corruption 
has been enabled to gain its end-! ; and by 
which arbitrary power, with the /ws nueendi 
it entorces, has been aiipiiied; that faculty, 
the acijuisition of which is so delightful to 
the human heart, whether, on the paiticular 
occasion in question, there be or he not a dis- 
po-ition to employ it. 

.An engine ot power, good hut how' of ar- 
hitiarj pow'er Jly means ot what has been 
already dcsciibed under the name of the 
doiihle-foiintain piinei[de. Exclusion of evi- 
dence ( hai I ing the tew exee[)lions of which 
account will he taken) is <*onlrarj to reason. 
Rut, as oKeii as a judge has recourse to rea- 
son, In may he pietty -ure of having the opi- 
nion of non-lawyers on his side. Establish, 
then, the ii rational excluding rule, you have 
two fountains, fiom the one or the other of 
which you draw’, as on each occasion is agree- 
able to joii. Would you serve the plaintiff? 
draw from the fountain of reason : w'ouldyou 
SOI ve the defendant i draw' from the fountain 
of the established rule, stare decisis. Secure 
of culogium either w'ay, the ground ot it is 
at your choice. Adhere to the rule, you have 
the praise of steadiness, and superior probity : 
depart from it, you have the praise of libe- 
rality, and superior wisdom. Adhere to it, 
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you have the rigorists for your applauders , 
depart from it. you have ior the same purpose 
the liberalists 

If it be in the nature of the exclusionary 
rules to save the judge from deception oftencr 
than it leads him into it, all thib mischief may 
be found to be made amends for, and out- 
weighed Whether it be m the natuie of such 
an ariangemeiit to be productive of any such 
advantage, is a question that will be consi- 
dered m its place 


CHAPTER IV 

DICTA or JUDGliS ON '1 IlF EXCLUSIONARY 
Sibil M 

It may be a spectacle not altogetliei uninte- 
resting to the reader, to see a pictuie of the 
exclusionary system, diawii by the handb of 
titled and official pi otessoi s especially should 
it happen to be amattii of interest to him 
to consider, that, weie the entiie system of 
juiisprudential law to he lepresentid in the 
chaiacterof Heicules, thisinombei of it might 
be considered as Ins foot ev pedc Hit tulem 
From this one limb, no very inadequate con- 
ception may be foimed ot the lieaiity and 
proportion of the whole Ho to whom it may 
be a matter of inteiest or ciniosity to con- 
template it in that (haraeter, need not feai to 
find himself in any such perplexity as the 
employei to whom the aichitect pieseiited a 
brick as a sample of a house 

In the tew «pecimens, which the icadei will 
now be enlightened with, of the wisdom ot 
English lages, he will see at one and the 
same time how impossible it is to know how 
anything is, and howiertam it is that evoiy- 
thing IS, as it should be He will see at one 
view a specimen of the di«iceinment, the se- 
cuiity, and the consistency, which shine forth 
with peipetual and undimiiiished lustre fiom 
those exalted stations and (as m the c.ise of 
the royal sun of the seventeenth centuiy) he 
may propound to himself foi meditation, or 
to his neighbour for debate, — ot which ot 
this clustei of viitues is the splenduui must 
conspicuous 

I Peake (Edit 1801,) 152 Loid Kenyon, 
C. J. “ All questions upon the iidcs of evi- 
dence arc of vast impuitance to .ill oidets and 
degrees of men , oin lives, our libei ty, and our 
property, are all concerned in the siippoit ot 
these rules, which have been matured ht) the 
totidomof a(je% and are now tevered from their 
mnttquity and the good sense in which they are 
founded . they are not rules depending on tech- 
nical refinements, but upon good sense , and 
the preservation of them ts the first duty of 
judges,** 3 Term Bep p. 707. 

II, Peake, 150. The same Lord Kenyon, 
C J. premise with mentioning what was 
said by Lord Mansfield on this subject, that 


‘ the old cases, upon the competency of wit- 
nesses [t. e upon the question whether they 
shall be admitted or not admitted,] have gone 
upon very subtle grounds ' ** 

III. Ashhurst, J “ There is so great a con- 
tradiction 111 decisions respecting the bound- 
aries of evidence, that 1 rathei choose to give 
my opinion on the paiticubir circumstances of 
the case, than to lay down any general rule 
on the subject ” 3 Term Rep p 27 

IV Buller, J “ This case invoUes in it 
the question which has been so repeatedly 
agitated in couits of law, what objections 
go to the credit, and what to the competency, 
of the witness ” [what objections have the 
effect of excluding the witness and w'hat ob- 
jections have no effect at all ,] “ than which 
no question is tnoie peiplexed** Ib. on the 
same occasion. 

V Giose,J “ The distinction betw eenco/M- 
petennf and a edit is hq no means accuiulely 
settled in many of the hooks, the shade be- 
tw’eim them is so liglit that the boundaries 
of either can hardly be pciceived [i e that 
It can hardly bo known w'hether the witness 
IS to be .idiuitted oi excluded ] But in all 
the books wluch treat of evidence, there are 
ccituin technual lules laid down winch are 
highly beneficial to the public, and ought not 
to be departed f i om ” * 2 Term Rep. p. 2G8, 
anno 1788 

VI Spc.iking of the question, whether, in 
a ciiiniiial caicsu, the testimony of apioposed 
w'ltiiess, having <in inteiest, wliieli may he 

• Ueadei — Public ^ — bentbiialto thepublic^ 
technical rules bcndictal to the jmblu ’>* Some- 
how or otlier, is there not something ot an erra- 
tum Iieie 

Coiiiptfci — No erratum at all In junspru- 
dence eveiythmg is right, when aright inter- 
preted MMitn that which has been said comes 
to be intcriirctccl (or in his phrase lonstincd,) 
various ancl numberless .ire the circumstances to 
be taken into the account amongst others, the 
subject-matter, tlie occasion, and the place. 

It, at Surgeons’ Hall, occasion happening to 
make mention of a certain disease, the learned 
professors were to speak ot it as bcncticial, highly 
henchcial to the public, uiulcl any doubt be cn- 
tertauied what ])ubhc was intended 

I begpaidon ot the se protc ssors, in that seat 
ot real learning, for a comparison, which, it not 
aricht interprcTcd, would to them be so full of 
injury. The master plague, which is at once 
their enemy and their tnencl, is combated by 
them with degrees ot success, varying of course 
with the skill ot the curator, and the idiosyn- 
cracy of the afflicted: but, whatever else may 
happen to be wanting, zeal, at the least, is never 
wanting, by them tne disease was not created, 
by them it is not fostered ; who among them was 
ever heard to eulrgize it •* 

Who 18 the lawyer’s neighbour^ Answer,.- 
the lawyer. By what man was the duty to his 
neighbour ever so fully understood, so assidu- 
ously practised ? 

Who are tl e lawynr’s public’ The public 
composed of lawyers. 
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nffected by his testimony, in n t’uturo con- 
tinpent civil cause relative to the same trans- 
action, shall be admitted; — “ The cases on 
this point,” '■ays Mr Peake, “ are .so contra- 
dictory, that it IS tinpo'isthlc to attempt to re- 
concile them." Thus far the institutionalist. 
In such provokiiif? colour" does the absurdity 
of this leaniinji: sometimes sliow itself, tlnit 
the most wary and devoted votaries of the 
jurisprudential Themis aie sometimes oif 
their ^u.ird. 

Observe now what tollows in the pieface 
(which is al\\a\s the last part punted) of the 
same reall> uselul and iiislrnetive tieati-e, in 
comparison with which the pei Ibimanees of 
the two tith'd institutionalists soinid like the 
drivclings of an old woman in her dotajic. 
VII. Pivike, Pieface. v. “ The chapter on 


Siderfiu or Keble,” savs Lord Mansfield' 
“ and here," says the commentator, “ we 
see the force of expression peculiar to great 
minds, who exercise the right ot thinking for 
themselves.” But, niy good lord, if not from 
the decisions of pieccding judges, as reported 
b\ any man whom chance has raised up to re- 
pot t them, fioin whom would }0u take >our 
lulcsr Piom your own secret ^deterniina- 
lieiis, never communicated, and impossible 
to be conlornied to, because impossible to be 
known ? Think for joursehes, and W'clconic; 
thinking for yourselves, you think for us; 
but at least render it possil)le for us to kiioyv 
yyhat )ou think, helore jou ruin us for not 
haying coniormed to it. 


parol testimony aKo is in a gicat nuasuic 
new : for the rules of evidence in t^iis respect 
have been so much ■/, and somncli light 

has belli thrown on tliem b\ decisions, tliat 
comparatively little is to be collected from 
ancient books tliat is satisficloi y on the sul)- 
jeet. It was said by I.oid Man'lield ( I lilac. 
3(50,) with thiit foice ot (xpicssion peciiliai 
to gieat minds, \\]io eveicisc the I'ght of 
thinking for thcniselve.s before they assent to 
the anthoi ity of othei s — * We do not sithi'ie 
to take our lilies of evidence liom Sidertin 
or Keble,’ Rejecting those cases yylneh yyere 
not siippoitid hy p! inciplcs, that great judge 
established a .tystitn for his successois to fol- 
loyv;*and competence and crcihlnlity, so (le- 
qucntly coiiloniided together, arc iioyv accu- 
rately dejined and iccll undt r..too,(. 

Accurately di lined and mil nndt r'^tood ' — 
these very objects, in the <h cisions concern- 
ing yvhieli, in the declaied opinion of one of 
the noble and learned loid’s collea'^ues, there 
was ” so great n contradn torn and at that 
same time, in the opinion ot another of those 
his learned colleagues, a degree ot pcrpiciity 
than which a great ei is not to he found any- 
where. tsuch is the soil of matter endea- 
voured tobe passed niion mankind lor accurate 
definition and </""</ undi i stanihny by men of 
law’ 1 Thus it is, that, as (hr as they h'i\e 
their wish, cveiy intellecln.il object that 
comes yvithin the splierc of their activity is 
defined and understood. 

Understood? to be what'-’ The answer is 
already given — given, and by the same liainl : 
— to be (what they are) ” so eontiailietory 
that it is impossible to attempt to reconcile 
them.” The application of tlie observation 
has there indeed its limits : but yvhelher any 
such, or any other, limits to it yvere neces- 
sary, the reader will soon be enabled to 
judge. 

In those seats of learned wisdom, what 
should a man do, yy’ere his longing over so 
anxious to e^scape from praise ? “ We do not 
sit here to take our rules of evidence from 


CHAPTER V. 
sri'iir.s OK KxcLiisioN, 

I A i.or of eyideiice which one of the parties 
yvouhl wish to see piodneed, (ail's of being 
piodueeil Whence comes tins (ailuie? Is it 
that it inighf have been forthcoming, but the 
layv or the judge will not siifibr it to be pro- 
duced In this case, the exclusion put upon 
it may be said to be po'^itivc. Is it that it 
might have been foi thcomiiig, but the layv or 
the judge yvithhohls any of tho'se aids, any of 
those powi r\ (coeici\e or lemuiierative, but 
moil* especially coeicive,) which in the case 
of this or that other aiticle of evidence aie 
not refused, yyhich are nei'essary to its being 
fortheoming, and for yvaiit ot yvhieli it (ails 
of being so i In this case, the exclusion may 
be said to be negative. 

Supposing the exclusion inijiroper, in tl>e 
former case the injury done is more palpable, 
but in the other is not less real.or extensive. 

Positive or negative, at yylio-e instance is 
(he exclusion put u|)on the eyideiice? If the 
person yyhosc eyideiice is in question be a 
parly in the cause, (lieu come the questions 
— Is it at Ills oyvn instance; or at that of a 
co-|)arty on (he same side; or at that of the 
party, or, if si>veral, of « paity, on the oppo- 
site side? If he be an exliaiieous yvitncss, 
thin come the ipiestioiis — Is it at the in- 
stance of a party on the same side of the 
cause as that of the party by yyhom his evi- 
dence is or yvould have been ealled for ; or at 
the instance of the party, or a party, on the 
opposite side ; or at his oyvn instance ; or at 
that of a third person, a stiaiiger to the cause ; 
or, in each respective case, at the joint in- 
stance of tyvo or more such persons? By one 
person the exclusion may be called for on one 
ground, by another on another ground: on 
one ground it may be improper, on another 
not. 

The exclusion put upon the evidence, is it 
put upon it at all events, or only in certain 
events ? or, what comes to the same thing, 
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are there any events in which it may he taken 
off? Hence we sec another distinction ab- 
solute exclusion, conditional cxiliisiun 
By the wonder- woi king hand ot logic, con- 
ditions are changed into limitations, limita- 
tions into exceptions Impropei it absolute, 
the exclusion may, by the conditions, the li- 
mitations, the excc[)tioiis, be biouglit within 
the pale of piopiicty , by its tendency to save 
collateral inconvenience, dela}, expense, oi 
vexation. 

Of possible conditions, the nuinbci is in- 
finite Distinguished tioin the held, stand 
those which lespect the existeiue ot othei 
evidence to the same tai ts 

In some instaiues, the evidence in ques- 
tion IS excluded, ««/<;?« some ofhei evidence 
is produced likewise Exclusion nisi aha, oi 
81 non aha (probaiio, undei stood ) 

The most common as well as impoitant 
case, 18 where the other evidence, thus made 
requisite, is requited to be produced on the 
same side of the cause Ex< lusion nisi aha 
eodem (Jatere, undet stood ) 

Of this case an example is presented by 
the rule of law which lequires two witnesses. 
Every man is excluded — eveiy man, be he 
who he may, unless he comes with anothci 
in his hand Two piopositions are hete as- 
sumed. All men are liais, and all judges 
fools Without the second, the lust (we 
shall see) would be insufficient. 

Anothei case is, wlune the evidence thus 
made requisite is leciuiied to have been 
produced (oi at any late to be about to Iiepto- 
duced) on the opposite oi adveise side Ex- 
clusion nisi aha ei opposUo, oi I’t adiciso 
To this head may be letened the exclusion 
put upon countci -evidence, in the case whcie 
the primal y evidence, by which the demand 
for it would have been produced, fails itselt 
of being produced It the evidence supposed 
to have been piepared against the diaiactei 
of Te&tis fails ot being pioduced, any evi- 
dence that may have been prepnied in support 
of the chaiaetei otthe &<ime witness, will na- 
turally be excluded And so in the ca'>e ot 
ahln evidence Failing, on the other side, 
the evidence winch supposed the man theie, 
you have no need to ptovc him elsew’heie 
In every case ot conditional exclusion, a 
case of absolute exclusion is included. By 
the condition, the limitation, the exception, 
the case is divided into two cases in one, the 
evidence iii question is not excluded , iii the 
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other, it is. To the first of the two, the dis- 
cussion conccining the piopriety of the ex- 
clusion IS coiifiiicd 

Whei e no condition, limitation, or excep- 
tion, IS spoken of, the exclusion must be un- 
dei stood to be absolute. 

In other iiistaiiees, the evidence is excluded, 
if theie be other evidence not excluded, un- 
less there be other evidence (uiidei stand, of 
this or that paiticular deseiiption ) Exclu- 
sion St aha. 

If the case affoid other evidence, and that 
othei evidence sufficient, and this sufbcicnt 
and admitted evidence not attended with a 
mass ot eollntcial inconveinenec, pioponde- 
lant ovei that with which the dehveiy ot the 
excluded evidence would liave come accom- 
panied,— the exclusion, it is plain, can do no 
hai 111 To this head belongs (as we shall see) 
one of the? two classes ot cases in which the 
exclusion put upon evidence is pioper and 
justihablc 

The paity whose interest, according to his 
conception, would be served by the evidence, 
insists upon it. The eollateial iiieonvenicnce 
with w'hich it w'ould be attended, is not no- 
ticed by him, oi not i egarded by him, ot is 
peihaps the veiy and only cause, the linal 
cause, of the demand he makes ot it But by 
the judge it will be legaided, and regatded 
with othei eyes 

To tins head w’lll be found rcfeiable, kinds 
ot evidence in gieat masses, against which, 
with more oi less loason, the dooi is, oi has 
been pioposed to be.shut — I Interior make- 
shift evidence excluded, oi pioposed to be 
excluded, in coiisideiation ot oidinaiy leeular 
evidence fiom the same souice , 2 Oidinaiy 
excluded, in expectation ot supci-oidinary, 
more satistactoiy and persuasive, evidence, 
fiom the s.une oi other souices, 3 . Where 
the demand for it is cieatcd by some other 
lot of evidence on the same side oi on the op- 
posite side ot the cause, — any soi t of evidence 
excluded , viz in the case w'herc the evidence 
by which (had it been pi odiu ed) the demand 
would have been created, fails of being pio- 
duced 

So fai as the supposition of better evidence 
is verified, the iiitenoi would produce the bad 
effects of iiiclovant evidence so tar as the 
supposition fails of being verified, certain mis- 
decisioii, as eeitain as in cases of deception by 
bad and false evidence, is the result 
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VIEW OE THE CASES IN WHICH EXCLUSION OF 
EVIDENCE IS PllOPEU. 


CHAPTER I. 

GENERAL VIEW OK THE (' Ysrs IN WIIU'U 
EXt'LE'-ION IS rilOlTR. 

Of the produetioti of e\i(h*iit*e, pecuniary ex- 
pense is an ordinary vexation, — in some shape 
or other, in some deforce or oilier, an ins(‘- 
parahle, ronsequenee. To wan ant the pro- 
diietion of at.} lot of evidence, the nece>">i(\ 
of it to some one ol' the oilier pin poses ot 
justice (ultimate decision, wlii'ii dye, on the 
plaintiir.s side, iiltimatt* decision, wlien due, 
on the detendiuit’s r.i(le) is an indispeiisahle 
condition. A lot of o\idence is proposed t<i 
be produced. Tin* adxautai^t* pioposed from 
the production, --is it iniii”inar\ — is it oiit- 
W'ei^lied bj the inconveiiicnee ? In eitliei case, 
e.vcliision is the lesull. 

The cases, then, in whieh exclusion ma\ 
be pio[)er, nuiy he dislnhuted under two 
grand heatls . — 

I. To the lirst head nii} he refi'ired, those 
in which no inibclnet at all c<tii result iioin 
the exclusion. 

If this be the ctise, it must be either — 1. 
bee.iuse the suit its^lt is of such a natuie that 


the party ( say the plaintiff) has no right, on 
anv sioie, to the intormation called for by 
him on the score of evidence : w’hich is as 
much as to say, that he could not have ob- 
tained it b\ a suit profcssodl} directed to that 
end. For if, h:i\ing a right to it, he obtains 
It like a corollarj in matheniatics, in the form 
of evidenci' called for on the occasion of an- 
other suit, so imicli the belter: the business 
of two suits is done in one: two birds are 
killed with one stone. If, in prosecuting for 
one crime or om* wiong, \ou get evidence 
that enables \ou to punish, or compel satis- 
f.iction as for allot hi‘i , so much the better : 
out ot two lots of ve.xation, expense, and 
dela\, one is saved. 

Thus to the man of reason not so to the 
man ol law. To him it will be downiight 
cheating — cheating him out ot that part of 
till* expense which becomes piolit in his hands. 
11, of the evidence which the case affords, 
theie be any maieiial pan behind, there 
wants no otlier giound tor postponing the 
ilecision, though the suit bo a single one. 
Hut it, ot the ina-s of evidence sullieieiit for 
warranting a do/en dccisums, in allowance or 


no good can come tioiii it ; oi, li. because, 
though the part takiui hv the jiarty by whom 
the evidence i- called tor be necessary to jus- 
tice, the evidence in (jucstion is not m-cessary 
to his making it good. 'I'he jilainlilF luung 
in the right, the I'vidence is not necessarv 
to the establishment of his (hunand ; oi, the 
defendant being in tin* light, the evuhuice in 
question is not necessary to his delence — to 
the saving him from that burden which the 
demand seeks to throw upon him. 

To the tiist of the two divisions belong 
all those cases in vv Inch oblainiiu'nt ol the 
information sought tor, is sou^tit foi, not in 
the chaiacter of a means, hut in the character 
of an end: vvheie, instead of c.illing for the 
evidence foi the pur|»ose of the suit, the suit 
itselt is instituted for no other pm pose than 
that ot coining at the evidence : coming at 
the information wanted. In demanding it and 
cmploving the hand of the judge to e.xtract it 
byTorceot law, in the character of evidence. 
The suit in this case is what has been called 
a feigned suit, or might better be called a 
sham or fiauduleiit suit ; for the suit itself is 
real, though the object ot it be disguised. 

On this occasion, however, if the exeliision 
ne to be justified, it uui*t be understood that 


disallow aiic(> ol so man} diffiTent demands, 
the vv hole he hioiiglit loitli outlie oecasion 
of one demand, -- the coiitiovei’sv is as ripe 
tor the do/eii decision^ iii this ease, as tor tlie 
single (ie<‘isiou lu the other. Hut this sort of 
aiilhmetie doc’s not accoid with the hooks 
ot the man of law. 'I’he ends of justice only 
aie serv’ed In it the ends of judieatiiie are 
saerilieed In it. 

To till’ other division belong all those cases 
ill whieh, howsoever it happens, the infor- 
mation tendered or called for in the character 
of evideui’e, is not neces-ar} to justice: it 
is iiielevaiit, or, though relevant, useless, 

I heeaiise there is enough W’ithout it, whether 
' ilom a ditfereiit sourc’e, or of a better kind 
' from the same soiiree ; or whether there be 
I enough without it or no, it is still mseless, 

I because sure to be lefuted or outweighed by 
other evidence.* 

In all these cases, as in the former, if the 
evidence in question were produced, the vexa- 
tion, expense, and delay, attendant on the 
production of it, would bo so much pure mis- 
chief, unpaid for by any advantage. 'I'here is 

* As in the case of an inci*rici't lraii-c>ipt 
tenclcicd on one side, the original being to be 
produced on the other. 
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snore or less to put in one scale, theie is no- 
thing to put in the other 

II. Thus much for the first principal head 
To the other, belong all the cases in which 
'there is more or less to put in each of the 
two scales in the one, the mischief from 
the exclusion of the evidence (a mischief, in 
the composition of which, misdecisioii, or the 
danger of it, will in general be either the 
chief or the sole ingredient ) in the othei , 
the mischief from the admission of the evi- 
dence , a mischief which resolves itself into 
vexation, expense, and delay, jointly oi se- 
parately, as already so often mentioned 

In all these cases, we may see woik,moic 
or less, for the judge for the legislator, none 
at least if, in the di awing of his fust lines, 
he has wi ought with a skilful hand In cveiy 
instance there is a question of fact to be 
tried; in no instance need theie be, ought 
there to be, any question of law Under- 
stand, any new question of law, ci cated by 
the arrangements here proposed to he made, 
relative to exclusion and admission foi the 
question, whether a man has a tight to the 
information on any other score than that of 
evidence (evidence in relation to a diffeicnt 
suit,) is indeed professedly a question of law, 
but a question supposed to have liccn alieady 
settled, on its propci giounds 

1 Fust gland and proper head of obicctioii 
to the adinis->ion of the pioposed evidence 
The infoiniatioii is not really wanted as evi- 
dence, and IS such as the paity has no nght 
to on any other score Or, though called for 
undet the notion of its serving as evidence, 
It is not capable of being of any use 

Questions for the consideiatioii of the 
judge — 

I. Has the party a light to call foi Ihc in- 
formation in question, by a suit on puipo«c, 
having that object and no othei '•* A question 
of law, but supposed to be already settled 

2 The evidence proposed foi delneiy, is it 
necessary to justice’ Isit releiaiit’ Is either 
paity in want of it? To either paity is it ini- 
pahle of being of use’ Questions which aic, 
all of them, questions of fact questions upon 
which no light can be thiown by icference 
to 1 ules of law, deduced oi deduciblc from 
anything that has been done in any preceding 
cause. 

If the answer to these several questions be 
in the negative, there is no account to be 
taken of vexation, expense, and delay To 
some amount, inconvenience in all these 
shapes cannot but be attendant on the pro- 
duction of the evidence but, as to the quan- 
tum, it is needless to inquire, since, for the 
purpose of the exclusion, theic is sure to be 
enough thei e is nothing to set against it 

II. Second and last grand and proper head 
of objection to the admission oi the proposed 
evidence. The delivci y of it is attended with 


collate! al inconvenience, in the shape of vexa- 
tion, expense, and delay, to an amount greater 
than the advantage derivable from the ad- 
mission of it , that IS, than the mischief, in 
the shape of danger of misdccision, attendant 
on the exclusion of it 

Questions for the consideration of the 
judgt' — 

1 Amount of the mischief of misdecision 
(or, what comes to the same thing, failure of 
justice for want of deci>ion ) This depends 
upon the nature and importance of the cause: 
its nature, whether ruminal or non-ciimmal; 
Its importance, — if iiinniml, measured, on 
the side of the public, by the magnitude of 
the mischief — on the side of the defendant, 
by the magnitude of the punishment if non- 
cnminal, measured on Ixith sides by the value 
of the benefit and bin then at stake, taking 
into arequnt the cncumstanccs influencing 
sensibility on both sides * This will be at 
any latc a question of fact, iiu hiding oi not 
including questions of law, accoiditig as the 
legislator has done or left undone, done well 
oi ill, the duty of giving a complete catalogue 
and set of definitions ot the scveial ct lines, 
with their lespective punishments, of the se- 
veral sorts of rights, with the seveial modes 
of satisfaction attached to infiingcment in 
each case But, be thei e ever so much of law, 
it will be a sort of law the demand for which 
IS to be set down to other accounts, and not 
to this 

2 Amount of the dan^’cr of misdecision; 
j e of the probability ot niisdecisioii, eoiisi- 
dcred as liable to icsiilt fiom the exclusion 
proposed to bo put upon the evidence this 
will at any late be a puie question of fact 

Under each of these sevtial heads, five 
propositions have picsented themselves as 
ti ue — 

1 That, on each of the grounds indicated 
by these heads, cases may arise in which, 
whatevci mischief may result fiom exclusion, 
a gi eater mischief may aiise from non-cxclu- 
sioii a mist bief, viz. in the shape of the vexa<- 
tion, expense, and delay, to which, separately 
01 m conjunction, it may happen to be inse- 
paiahle iiom the admission of the evidence 

2 That, betw'cen the cases in which the 
quantities on the one side aic the gi eater, and 
the cases m which the quantities on the other 
side aie the gi eater, the separation is not in 
general (if indeed in any instance) so clear, 
as to be capable of serving with advantage as 
a foundation for any genet al rules 

3 That therefore it is in all these cases in- 
cumbent on the legislative authority to leave, 
or rather to place, in the hands of the judi- 
cial, such a latitude of discretionary power, 
as shall enable it to form the estimate on both 

* Dumont’s Trait^sde L^gisUtion “ Intro- 
duction to Morals and^Legislation.” (See VoL i. 
P 21.) 
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sides, and thence to draw the balance in each 
individual instance, on the occasion of each 
individual suit. 

4. That, inasmuch as on these grounds 
general rules cannot to any good purpo'^e be 
laid down in tlu* way of statute law, by the 
legislature itself — by the only authority a- 
vowedly and directly competent, at any given 
point of time, and of its own motion, and by 
its own authority, to lay down general rules, 
— much less can any such rules be laid down, 
to any good purpose, in the way of juiis|)ru- 
dential law, by a man exercising, under the 
mask of the jiulge, the autliority of the legis- 
lator ; professing obedience, when he is exer- 
cising power; pretending to find rcady-maiie 
— made already by an imaginary being, the 
law, the very law which he himself is making 
at the time. 

5. That, to obv'iate this propensity to do 
by bad means tliat which on this occaoion 
ought not to bo ilone by any even tlie best 
means, the legislator ougbl not to content 
bimself, on tliis occasion, cither with simply 
ahstaining fiom tying up the hands of the 
judge, or even witli committing to his hands 
the requisite latitude of discretion in ex [ires-, 
term<^ ; but that it will be further necessary 
expressly to declare, that in no instance shall 
the judge, on fonuinghis decision for the ad- 
mission or evclusion of the evidence in that 
individual cause, make or admit of any refe- 
rence to what may have been done by any 
other judge, or even by himself, in any pre 
ceding cause: any more than a jury does, in 
giving damages tor a trespass against person 
or goods; tor that, in tlu-sc ccsi s, the path of 
precedent is the path of constant error. 

Of the absence of the discretionary power 
here contended tor, what is the con'cquencer' 
That the chances against ligiit decision will 
be all along as iniinity to one; in a word, that 
the decision pionoiiiiced will be almost al- 
ways wiong and miscbievous. The ground of 
decision in caidi case will be, not the ciivum- 
stanci's of that individual case, not the pro- 
portions between the quantities in that case, 
but the circumstances of, the proportions 
between, the quantities in some other case : 
some other case, in which they have but one 
chance against an iniinity of chances for not 
being dilFerent from what they are in the case 
in hand. 

In a word, in a case of this description, the 
looking to precedent for a rule would be ex- 
actly us incongruous and mischievous as if, on 
an account between A and B, the balance were 
to be deduced, not from a comparison of the 
sum of the items on one side with the sum 
of the items on the other, but by copying the 
balance of a former account, in which the 
items, as well as the persons, were all diife- 
rent: an account between C and D. 

In other words, aAd those more familiar to 


English ears, the question as between admis- 
sion of the evidence on one hand, and exclu- 
sion on the ground of vexation, expense, and 
delay (jointly or separately,) on the other, 
ought in every instance to he treated as a 
que''tion of faet, in no instance as a question 
of law: and accordingly it should he the spe- 
cial care of the legislator, hy apt prohibitory 
words, to make sme, as fur as it depends upon 
him, that no question of law shall ever he 
made of it. 

CII.'VPTER II. 

I'.xc’i.usiox ON Tin: fiiiouNi) of vexation, 

IN \\11.VT C.VSLS 1‘UorFR. 

§ 1. ions itf which vexation, coniti- 

ilricil os a (p ound for excluding/ evideuccf 
IS su.sccjitilile. 

The idea of vexation, jiidieial vexation, is 

a most, extc'iisive one : punishment itself 

punishment in all its modifieations — is but 
<1 inodilieation of it. 

Vexation is evil, any evil, produced by the 
hand of law : if with a dinrt intention (ulti- 
mate or not ultimate) the evil comes under 
the name of piinishmont : if not with a direct 
intention, whether with or without an indi- 
net intention (which is ns much as to say, 
witli or without a prospect of this result, in 
the character of a eotisecjiieuce of the act of 
pow’er exorcised,) it then comes under the 
notion, not of punishment, but of vexation. 

From the acts done, with or without ne- 
ccBsify, in a course ot judicial procedure; and 
in particular fiom the acts done for the pur- 
pose of the idit.iiiiiiicnt and delivery of evi- 
dence, — vexation (it w ill be seen) is liable 
to he pioduced in tlie breasts of persons of 
vaiious descriptions, implicated habitually or 
occasionally in the juridical transactions : — 
I. Pailies; 2. Witne.sses ; 3. Third persons; 
4. 'I'lie public at large ; 5 Professional law- 
yers, in tbe character of assistants to the 
paities; G. Judges, and the ollieial law'yers 
under them. 

As to the vexation considered as liable to 
fall upon the parties in the mere character of 
parties, it belongs not to the present purpose. 
But a party, whether at his own instance, or 
at that of an adversary or a co-party, is liable 
to be received in the character of a witness : 
received to give information relative to the 
matters of faet in question, just as it might 
happen to an extraneous witness to do. It is 
in this quality, and this alone, that any vex- 
ation to which it may happen to him to stand 
exposed, is to the purpose here. 

I. Of vexation by reason of attendance, the 
evil will not, in a direct way, naturally fall on 
any other person than the proposed witnesa. 

In the character of a ground of exclusion^ 
it therefore has no place, if, notwithstaadiHg 
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the vexation, the proposed witness, by hie 
own consent freely and faiily obtained, deli- 
vers, or is ready to deliver, such bis testi- 
mony. 

No more has it, in the opinion of the judge, 
if a compensation, such as in the opinion ot 
the judge is an adequate one, be tcndeied to 
him i and in this c<ibc there is nothing which 
should render the coinpcnsAtiun in('ap<iblc oi 
being rightly cbtimated, inoie than in a mul- 
titude ot othtM cases in which such estmidtion 
is performed in every diy’s practice 

In a remote way, it may however happen 
that the evil of vexation by lea'.on of atten- 
dance shall fall on person<- othei than the 
proposed witness 

One example is, when, in consequence of 
the evidence of the proposed witness, it be- 
comes necessary to the paity against whom 
such evidence makes, to oppose it by < ouii- 
tei-evidence, such as othei wise would not 
have been produced In this case, to any 
vexation picssing on the pioposed wntiiC'.-, 
must be added the vexation attai bed to the 
deliveiy ot such counter -evidence which 
vexation (it being supposed to be of that sort 
which attaches on attendance) will, if un- 
compensated, rest on the shouldeis of the 
counter-witness , if compen‘'atod (viz at the 
expense of the countei-paity,) upon those of 
the counter-paity at whose expense it is com- 
pensated 

Another possible example is this — Ovei 
and above anj vexation pressing upon the 
pioposed attendant witness lumsell by leasoii 
of bis attendance, some vexation (some posi- 
tive loss, foi example, oi lo<>s ot an oppoi- 
tunity of gam) may befall some thud pci son, 
by reason of some tonuexion whuh Ills inte- 
rest has with the attendance of the pioposed 
witness at anothci place An incoiivciuenie 
of this sort will, to the extent ot it, foim ns 
substantial an objection to the deliveiy of the 
evidence, as if the proposed witness w^eic 
himself the individual suffenng under it But, 
in this case, the difficulty ot proof, where the 
mischief exists, will naturally be moie consi- 
deiable, as likewise the danger ot deception 
by fallacious evidence, wheie the evil has no 
real existence. 

In a mass of vexation produced by reason of 
attendance, four blanches will in almost every 
instance be distinguishable four branches, 
producible respectively by the foui following 
causes: — 

1. Journey out, to the seat of judicature, 
vix. from the spot or spots at vvhi(‘h, had it 
not been for the obligation of the attendance, 
the witness would, during the length of time 
consumed by the attendance, have been sta- 
tioned. Of this branch of the vexation, the 
weight is of course variable ad infintfum , — 
having no other limits than those of the globe 
of the earth itself. Wbeie the distance is 


considerable, this branch of the vexation will 
naturally be accompanied with the obligation 
of pecuniary disbursement* of which else- 
where, under the separate head of expense, 

2. Attendance in couit (i. e. in the pre 
sence of the judge by whom the evidence is 
received) during, oi for the purpose of, the 
delivery of the evidence If, the witness 
being sick in bed, the judge, for the pin pose 
of receiving his testimony, visits him at his 
bed-sidu, his chambei becomes tbeieby, to 
this pin pose, a couit of justice. 

3 Dcinutiagc Attendance in the neigh- 
bourhood of the court, foi a length of time 
frequently unceitam — houis, days, or even 
weeks — that he may be in leadiiiess to pay 
bis attendance in euuit, when the time cdtaes 
foi the delivery of his evidence 

4 Juuincy home, oi fiom the seatofjudi- 
catuie, viz to the spot which, had it nut 
been tui the lulhUiiig of the obligation thus 
imposed on him, he would at that time have 
occupied 

II Vexation by leason of disclosure, may 
fall to the chaigu of any poison oi poisons to 
whom It may happen to sustain inconvenience 
in any shape fioiii the disdosure of any mat- 
tei of fact capable of being disclosed by de- 
li veiy of evidence , which is as much as to 
say, any suit ot fact whatsoovci 

These persons may be — 1 The pioposed 
witness himself, or pei sons specially connected 
with him, whethei in the way of selt-iegaid- 
iiig Intel est, oi of sympathy, 2 Othei in- 
dividuals at huge , 3 The (lublic at large, 
including the members ot the goveining body, 
consideied in respect of such tlieii public ca- 
pacity 

For the diireient sh.ipes in winch vexation, 
in the case of an individual (the pioposed w’lt- 
ness, 01 any other,) may assume, look to the 
shapes in which iiijuiy may display itself, coi- 
responding to the possessions in lespect to 
winch injuiy may befall him, viz person, 
pioperty, leputation, condition in life '* 

Facts, fiom the disclusuie ot wliu*h it may 
happen to the public at large, oi to goveiii- 
meiit, in respect of the public inteiest, to 
leccive baim, may be comprised under the 
genei al denomination of stale sea cts f 

For the ic'spects in w'huh it may happen 
to the public at laige to cxpeiience vexation 
tioin this source, consult the catalogue ot 
public oltences J 

- ^ m ^ ^ 

* Dumont’s “ Traites de liCgislation,” — 
“ introdnetton to Motals and Legislation," 
(Voi 1 p by.) 

+ If a witness is asked a question, the answer 
to winch would disclose anything which might 
piove detnmental to the public scrviccj the judge 
will interpose to prevent the answer from being 
given — Ed. 

t Dumont, vt supra— Introduction,” &c. 
(V’oi 1 pp 101, 141.) ^ 
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In respect of that branch of the vexation 
by reason of attendance which consists of 
attendance in court, the witness has as many 
co-sufferers as there are persons of other de- 
scriptions on whom the same dut y is imposed : 
the aggregate' mass increaso^, consequently, 
M'ith the number of these persons. 

Among these persons must be distinguished 
— 1. The professional assistant- -o attending 
for the several parties; 2. The judge or 
judges so attending, with his or their official 
subordinates. 

§ 2. Vexation to the triiiitss, or to pasoii't at 

lanje, tn so fai ns afficteii hi/ his teslimoni/, 

how jar a jirojnr ijrotiiid o f exclusion. 

Where the vexation, in all shapes taken to- 
gether, that would result from the delivery of 
the evidence 111 que-tion, coii-titure- a greater 
evil than the evil that would lesult tor want 
of the evideiu'c, the eviilence lit que-tion 
ought not to be delivered In the oppo-ite 
case, it ought to be d( livered. and il not about 
to be delivered without eompiildon, com- 
pelled. 

To determine the preponder'Uiee, as be- 
tween the evil (tlu' vexation) by delivery of 
the evidence, and the evil (inju-tiee or dan- 
ger of inju-tiee) for want of the evidence, 
belongs of cour-e to the legi-lator: in -o lar 
as, in the situation in which he .ict-, it lies 
within his power to make sucli an e-timate 
as shall prove aju-t one in all individual eases. 
Ojitimus leijislntor <jui itiinimiuii /iiilici rehii- 
qiiit. 

In so far as it lie- not within the power of 
the legislator to form any such estimate, he 
ought to invest tlie judge with the powei of 
forming an estimate for that purpo-e in each 
individual ease. 

So little can be done in this W’ay with pio- 
priety bv general rules, that the lir-t and fun- 
damental rule should be that which gives the 
requisite latitude ot power to the judge: in 
relation to which, thelimitations.it aii) , which 
it may be thought proper to apply to that 
power ( 1 . e. w'here the legislatoi thinks lit 
to take the determination upon himself,) will 
come in afterward- as e.xceptions. 

If the suit itself is instituted for no other 
purpose than that of procuring the disclo-ure 
(the disclosure not being intended to be made 
use of as evidence in any other suit,) there is 
not, in fact, any demand for the diselosure in 
the character of evidence. Theie is no read 
suit, at least no justly-grounded suit, for the 
purpose of which the (lisclo-ure is called for, to 
any sueh intent as that of its serving in the 
way of evidence. The suit is a feigned suit ; 
an attempt to impose unlawful compulsion 
upon the witness, making the judge the in- 
strument of it — making him lend his power 
in this way to a purpose to which it w'as not 
intended, either by liTm&elf or by the legisla- 


tor, that it should be made subservient. In 
this case, the vexation, whatever it be, has 

no benefit to weigh against it in the scale 

no such benefit, as the power of the law, ap- 
plied in the way of judicial procedure, was 
intended to produce. 

Let the compulsory process which the judge 
has the power of applying to a proposed wit- 
ness for the extraction of his testimony, be 
the sort of toiture applied to produce the pre- 
tence of ninmimity in an English petty jury; 
viz. keeiniig him in a state ol‘ imprisonment, 
without meat or drink, and so forth. Let 
the fact, the disclosure of which is thus cn- 
deav oiii ed to be obtained, be a secret in trade : 
understood or not understood in that charac- 
ter by the propo-eil witness ; possessed by 
some other person, a manufacturer, and con- 
stituting his only source, and that an ample 
soiiici*, of livelihood. Were the disclosure 
('ompellcd, and compelled by this means, here 
would be two persons, with a distinct injury 
intbeted upon each : on the manufacturer, 
wrongful inteiception of iiecuniary gain, equi- 
valent to wrongtiil imposition of pecuniary 
lo-s ; on the vvitne-s, unlawful (‘ompulsioii, 
by fear of corporally atllictive impiisonment. 
.hi-t as it the plaintiff had got the witness 
into a room, and there kept him locked up 
without food and -o forth, till he discovered 
wli.it was wanted. 

Sueh would be the consequence, if in lend- 
ing his saiH'tion to contracts (thereby adopt- 
ing tbem, and (‘onvertmg them into so many 
particular laws,) the legislator were to include 
irai/ers ; omitting to make an e.xception in 
lespect of wagers having for theii object the 
giving clfect and impunity to the sort of injury 
ju-t above de-ciibed. 

Tvvole.ulmg caul'ons present themselves as 
projier to be submitted to the legislator: the 
liist tending to enlarge the sphere of exclusion 
on this ground — the other to contract it. 

1. Fancy not, tliat, bv the regard due to 
i justice, vou are bound to lay dowm any such 
unlimited rule, as that, on eveiy occasion, 
ever} man has a right to the testimony of 
every other man, without regard to conse- 
quence-. Fiat jiistitia, ruat cielam, might 
leail you to this, if, as they are but too apt 
to be, the flomishes of oiators were to be 
taken for inviolable rules. 

Observe one consequence : all secrets then 
are at an end. From all those weaknesses, 
the mischief of which results rather from di- 
vulgation than from commission, malignity or 
idle curiosity tears the veil : the absolutely 
immaculate, if such there be in the world, 
excepted, all reputation is at an end. All 
that ill-humour, which, had it not been drag- 
ged forth into the light and air, would, like 
embers under ashes, have died away in the 
bosom in which it vvuis kindled — died away 
without further consequences, — all this ma» 
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gnzine of malignant coml>u<;iibles, being diag- 
ged forth into the bght, blazes out and kindles 
into quarrels. 

From this soui ce of unfathomatilc mischief, 
states are nomoie secure than indiMduals 
All cabinets, all wai- offices, are laid open 
the most vulnerable part of each we.iker state 
laid open to each strongei st.ite which, whe- 
ther in a state of actual oi only premeditated 
hostility, lies in wait to take advantage of it 

Mischief enough without doubt but by 
what means producible? Oh, foi the means, 
nothing can be moie simple They have been 
invented, they have been pi act ised nor yet 
altogether without success Lay a wager 
Would you know the scy of this or that per- 
son ?* Would you know tlie use oi the uses 
that he or she has made of it ? f Would you 
know to what happy exertion of invention 
your too successful iival owes Ins pieseiit 
opulence Would you, for the bcnclit of 
your hberal employer on the otliei side of the 
frontier line, know in what pait of it the 
magazines of yout own state aic empty, in 
what other quarter such as aie full may be 
fired to most advantage ? || Hei e arc youi 
means. You and an associate of youis lay a 
wager, one, that the matter in question lies 
or lay in one way, the otliei, that it lies or 
lay in the opposite way To del ei mine this 
wager, you call in as witnesses all persons 
whose situation and connexion have placed 
them in a way to know In a woi d, y oii take 
in reality that soit of couise which in Eng- 
land the lord high chancellor forces you and 
your advei sary to say you had taken (though 
it IS no such thing) on pain of seeing yustice 
denied to tluitone of you to w'hotn it is due 

* Vexation in respect oi condition in life 

The history of the illustrious and most extra- 
ordinary lady who for the greater part of hei 
life appealed in a male character, and was known 
by the name of the Chevalier d’Eon, affords a 
real example to this purpose In the city of 
London, different sets of persons laid wagers on 
the subject of her sex: one of these wagers came 
to a tnal in the Court of King’s Bench , and on 
the occasion of that trial the lady herself was 
summoned to give her evidence. In this scanda- 
lous attenmt, me vice of gaming was added to the 
pnvate onence attempted, and, by the very at- 
tempt, committed in some sort, by this indecent 
and barbarous impertinence Had she appeared, 
the ipjury would have been a modihcation of the 
offbnee termed in the English law false impri- 
ronment. Whether she ajipeared or no, it would, 
in a comprehensive system of penal law, em- 
bracing Jtne whole catalogue of injurious acts, 
have come at any rate under tlie denomination 
of Simple pet ional injury . — See Dumont f/f 
supra — Inlroduction to Morah and Leytsla- 
tion,** (VoL I. pp. 99, 139.) 

+ Vexation in respect of reputation. 

T Vexation in respect of property. 

j) Vexation td government, and the public at ' 
large: vexation having the effect of treason, to 
the destruction of the state 


11 The opposite caution will not require 
many more woi ds. 

On the score of vexation, do not set down 
on the side of mischief (unless on the side of 
advantage you set down a sum much great- 
ei,) the certain or contingent result from 
any disclosuie by which it may happen to the 
W'ltness, or anybody else, to be subjected 
(whether in the way of satisfaction oi even of 
punishment) to any legal obligation or (what 
IS the same thing in othci words) by which 
the law may come to iceeive its execution: 
by which the predictions and engagements 
taken by the substantive branch of the law, 
may come to he tulhlled 

He the amount what it may, all such vex- 
ation is o vet balanced An assumption to that 
effect must in oveiy case be made If the 
vexation be not overbalanced, tlu* fault lies 
in the suhst.uitive biaiicb of the law, in that 
pail ot tliL law by winch the obligation is im- 
posed it IS to that blanch of the law, and 
that alone, that the leincdy should be ap- 
plied The prediction made by the substan- 
tiv'e biandiut the law should be recalled, not 
diNfullilIed , the engagement taken by it dis- 
solved, not violated 

To establish as a suffident icason for the 
exclusion of the evidence, any vexation liable 
to result from it in this diape, is exactly as 
uni easuiiable as iii an arc omit cuiient it vv'ould 
be to set down on Cttliei side a debt already 
paid and ovei paid 

The temlency ot the evidence, is it to cause 
some otbei debt to be paid, winch otherwise 
might not have been paid, or ot winch pay- 
ment iinght not otluiwise be obtained so 
rheaplyoi so speedily' So nmeb the better. 
Is It to cause some othei offeutc to be pu- 
nished, wlndi otbei wise might never have 
been punished, oi not so cheaply or so soon ? 
So niuoli the better Tii both cases, justice is 
done in two causes, at the expense ot one 

Upon the whole, then, let it be undei stood 
that, wlienevei the vexation that might be 
pioduccd by the deliveiy oi leccipt of the 
evidence in question is stated as affoiding an 
adequate leason for the exclusion ot it (i. e. 
as outweighing the nnscbiet that would le- 
sult fiom the exclusion ot it, — viz the inis- 
decision,) the vexation must be understood 
to be puie, and not having any such countei- 
balaiice to it as above-mentioned. 

Yet it IS in the case wbeie it is thus over- 
balanced, that English lawyers make it a 
inattei of pnde and glory to cany it to ac- 
count. On the otbei hand, where it has 
nothing at all to balance it, how often shall 
we not see it left out of the account altoge- 
ther, as if no such mischief weie produced.. 

Take for a feigned case, one that till the 
other day was in part a tiue one. A catholic 
priest, saying mass — that is, discharging the 
indisputable duties ofUis office — in England, 
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is liable to be hanged.* Delivering his testi- 
mony on a dispute about an nlFair of a few 
shillings, in which he has no concern, ques- 
tions are put to him, the answers to \\hi(*h, 
if true, will, with a force sufficient for con- 
viction, prt)ve him to have committed the act 
thus converted into a crime. The vexation 
that wouhl thus befiill him, does it constitute 
a sufficient reason for stopping the mouth 
either ot the witnc»s <rt his examiner By no 
means. The law which attaches this penalty 
to the performance of that religious duty, 
so long as it continues on the statute-book, 
must, to this as well as every othei purpose, 
be taken tor a good law; and lit and proper 
to be executed, as well upon the ground of 
this as of any other eviilenee. The law shall 
be as bail a one as it pleases the reader to 
suppose it. But in whose mouth does it lie 
to call it so, and to seek to defeat it in this 
way? In the mouth of the legistator? But 
ill his hands is the power of doing away the 
mischief of the law, not only in this cliance 
and solitary instance, but in all instances, and 
for ever. How inconsistent and absuid, to 
do away the mischief in letail, and, in the 
very self-same shape, leave it to remain in 
gross! In the mouth ot the legislator? He 
contradicts him.self. In the mouth of the 
judge? He contradicts the legislator, usurps 
his power, puts liimselfinto his place. 

Suppose that — instead of applying the re- 
medy to the really pece.mt pait, the substan- 
tive branch of the law — the legislator were 
to be inconsistent enough to determine u|)on 
applying it, and in the way here in (piestion, 
to the ailjective branch, — applying it yi the 
shape of an evidence-excluding rule. What 
shall be the extent of tlie rule? Particular, 
or gen ual ? Shall it be particular, and stand 
thus: — A catholic priest, if called in as a 
witness ill a cau-e in uhich he is not a party, 
shall not be compelled to make answer to any 
cpiestions, the answers to which, if tine, 
would prove him to be such ? By the suppo- 
sition, this persecution ought to be abolished : 
what does the rule towards the abolition of 
it? 

Shall the exclusion, though made to no 
other end than that of serving as a remedy 
Against the particular sort of tvranny here in 
question, be general? and accoidingly, in- 
stead of a catholic priest, shall it say a /ar- 
son 9 and instead of the words to be such, say, 
to have been guilty of any offence? What a 
price would here be paid for the benefit of 
this remedy 1 The whole fabric of the law 
weakened, with all the securities that rest 

• By the H & 12 Will. HI. c. 4, the punish- 
ment was commuted to perpetual imprisonment. 
This act was repealed, and the exercise of the 
Roman Catholic religion tolerated by the Itl Geo. 
HI. c. 60, and the 31 ueo. III. c. 32. — Ed. 


upon it ; and the protection to the innocent 
religionist no better on this plan than on the 
foregoing one. 

Instead of being the work of the legislature, 
suppose the extension to be the work of the 
Judicial authority ; on the occasion of some 
individual suit, the judge finding or making 
a pretence for stopping the disclosures, by an 
individual decision made on the occasion of 
that individual suit ; and on the next occasion 
of the like kind another judge making, either 
out of the decision itself, or out of something 
of a general nature supposed to have been said 
on that individual occasion, a general rule. 
Of the additional mischief, intimation has just 
been given. Insubordination, contempt, usur- 
pation ; the confidence of the subject in the 
legislator shaken ; disobedience preached by 
example — by the example ot those whose em- 
plovment, profession, and peculiar duty it is, 
to exact obedience from ever} body elsc.f 

'I’o the vexation attached, as .above, to 
the delivery of the testimony, when the wiM, 
the intention, to deliver it, has been tormed, 
must be added tor consideration the vexation 
that may come to he attached to the coercive 
ariangemcnts which it may be necessary to 
lake for the purpose of rausiny the will, the 
intention, to be formed. To this head be- 
long, in the case of |)eison.il evidence, search 
for the person of the proposed witness: entry, 
with or without force, into the house, land, 
ship, or other receptacle, for that purpose ; 
ariestatioii, detinue, coiivcvance, commit- 
ment, alimentation. In the case of real and 
wiitti'ii evidence, — entry as before; seardi 
as before; examination, seizure; detinue, con- 
vevaiice; anil in some cases, where the source 
of evidence is a living animal, alimentation, 
as before. In tbe case of written evidence, 
exainiiiation of books and papers, making of 
transcripts, extiacts, tiaiisl.itions, abstracts. 

In regard to vexation of this casual and 
ninltiturious description, two propositions 
present themselves as expressive of the line 
of propriety on this ground. 

1. In forming a compaiative estimate, as 
between the mischief of admission and the 
niisehief of exclusion, for the purpose of de- 
tei mining whether the evidence shall be re- 

+ Qu.Tre, on this and every such occasion — 
How much more mischievous has the offence 
betn, in the case where, after the commission of 
it, the proof of it is brought out in that indirect 
and casual way, than if brought out in any of 
the more common modes? \i^hat alteration is 
made in the past mischief of an offence, by the 
subsequent incident (whatever it be) by which 
the commission of that same offence is brought 
to light? If none at all, then why is it, to what 
good end is it, that an offence shall, if brought 
to light by one incident, be punished with death, 
— if by another incident, go unpunished alto* 
gether’? 
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ceived or excluded,-~so much of the vexation 
(in whatsoever shape or shapes it presents it- 
self) ought to be taken into account, as will 
take place notwithstanding any inclination 
on the part of the'Witness (including, in case 
of real or written evidence, the person on 
whom the production of the source of evi- 
dence depends) to yield the evidence 

2. But in this account no vexation ought 
to be included, the necessity foi which is pi o- 
duced by the repugnance ot the propo'.ed wit- 
ness He himself being the authoi of it, he 
it ever so heavy, the weight of it lan affoid 
no just reason tor depiiving the paity of the 
benefit of the evidence — of the legal scivice 
which IS his due 

As to the provision which it may be neces- 
sary and proper to make for the foithcoming- 
ness of the evidence, considuied undei its 
several modifications, as above, and in the 
several cases of dilTiculty that may aiise, — it 
belongs rather to the subject of pioocdtire at 
large, than to the siibiect of evidence The 
field would be much too wide a one to be 
inclosed within the hunts of the subject now 
in hand 

On this part of the giound, the utmost that 
can be done is to give piiiiciplcb Proposi- 
tions fit to appeal tn termims, though it weie 
not in the chaiacter of laws, but of mete in- 
structions, could not be given without giving 
also m termims the laws (bubstantive as well 
as adiective) m modification of which thej 
would have to operate 

§ 3. Vexatiori to the /udtje, oi to any of his 
subordinatcSy how Jura piopcr yround of 
exclusion 

The soit of vexation herein question is that 
and that alone, against whuh the exclusion 
of this or that mass of evidence is capable of 
operating as a remedy The vexation will 
theiefoiti he of that soit, and that sort only, 
which IS producible by excess in respect of 
the quantity of evidence which it has been 
made incumbent on him to leceive, and tuin 
in his thoughts, to sci vc as a ground for the 
decision he is called upon to pionouncc in 
a word, vexation having excess oj evidence 
for Its cause 

Flowing from this soiiice, vexation to the 
judge has a claim to regard on a double ac- 
count — 1 In respect of the feelings of the 
individual, and 2 In lespect of the conse- 
quence of it to the cause 

On his own account, and looking no fiii- 
ther, the feelings of the judge have exactly 
the same claim, neither strongei nor weakci , 
to be considered, as those of any other indi- 
vidiia] in the state. 

Considering the matter in this single and 
abstract point of view, it may seem diifieult 
to comprehend how it should happen that, if 
the evidence in question be matciial, a lot of 


vexation thus narrow in extent should ever 
swell to such a pitch as to form a ground 
sufficient in point of reason and utility for 
the exclusion of it 

Difficult, yes, but not inipos«5ible espe- 
ridlly under English law, especially consider- 
ing among how large a numlicr of poisons rt 
may happen to the ludicial powci tube shared; 
sav a dozen oeca'-ion.il judges (jmyineii,) and 
one peimancnt one, with fiom two or thiee 
to hrill-d-dnzen oi moie subordinate judicial 
officeis These juiyinen have all been shut 
up tugethci for tw ciity-fuui hours, a case that 
has sometimes happened valui^at stake, per- 
hd(>s a hundred thou’^and pounds — peihaps 
not a hundieth pait as many pence. 

But (besides tliat, in this sense of the word 
mateual, theic arc degiecs of materiality) 
what may happen is, that the information 
pi offered in the chaiactei of evidence may be 
iiielevant altogethei ; of which case after- 
w'aids In this case theie can be no diffi- 
culty. 

The service of the judge is in some in- 
stances voluntaiy, in otheis compulsoiy. If 
voluntary, he deiives fiom the office, in some 
shape oi othei, what in his own judgment 
(which is the only tompeteiit one) is a sut- 
ficient recompense But even in .this case, 
vexation, laboiii, attendance, should not be 
imposed upon him to no use much less w'here 
the service is compulsoiy, as m the case of 
Junes, and seveial othei cases * 

• The judge being tonsideied as the sort of 
person on whose shouhUrs the labour and other 
vexation attendant on the delivery of evidence 
restsi; the situation be may be m .idimts of an 
ulterior distinction oi great practical import- 
aiue 

Distinct fiom the vexation, the unbalanced 
mental suffering, whuh in eaih individual in- 
stance may or may not be the consequence of 
the labour thus bestowed, there is one acconipa- 
nimeiit which is altogitbei inseparable from it— 
viz. the consumjition of tune — the quantity of 
time occupied in the bestowing of such labour. 

There are classes oi judges, to the aggregate 
quantity of whose tune, aiiphcable to this pur- 
pose, tlierc IS no natural and absolute limit In 
this case are all judges but those who judge en 
del met tesott In this way, as in all others, 
whatever quantity oi natural business there may 
be to be done, judges in suificient number may 
naturally be iound for doing it. If, at the same 
time that there are not lit persons enough ready 
to take ujion themselves the duty without pecu- 
niary retribution, pecuniary retribution cannot 
be found in sufficient quantity to afford to the 
number needed an adequate inducement, — in 
such case there exists a limit to the quantity of 
time applicable to the purpose in question, on 
the part of these subordinate classes of judges. 

Tneie is one class of judges, to the aggregate 
quantity of whose time there is a certam limit. 
In this case are, in every country, the judge, or 
bench of judges, to whom it belongs to judge en 
dernier resort Of the four-and-twenty hours 
in each day, there is a dfertain proportion which 
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What applies, as above, to the principal, 
applies, and for the same reason, to all sub- 
ordinates. 

But in this way, when the quantity of the 
vexation swells to a certain pitch, the con- 
nexion is most intimate between tlie [ler- 
sonal inteiest of the judere, and the interest 
of the public at large, through tlie medium 
of the parties, or rather of such one of them 
as happens to have light on In'! side. 

From an overl«)a<l of e\idence, comes per- 
peiplexity: from perplexity, mihdecifcion : if 


(hating accidents) it may be, physically sjieak- 
ing, in the power of the judge to bestow noon 
this or any other species of labour: beyond tins, 
the application of any additional <]uantity of time 
is not merely inconvenient, but physically im- 
possible. 

In either of two ways, the quantity of time 
ap])licable on the part of this court of dennrr 
resort^ is, physic.illy speaking, sifseeptihle of 
extension: one is, if two or more sucli Mqtnnie 
courts be instituted, each competent to all lases; 
the other is, if two or more such supreme courts 
he instituted, one comjietcnt to judge c/i i/i'riurr 
orsnrt in one sort of case, another m another 
sort of case, as in the courls suhoidinate to them. 
But the lirst sort of airangement leads directly 
to contradiction, to dissension, to rivil war, to 
the dissolution of the government: the other 
keeps ])erpctually alive, at least, an imminent 
danger of those same calamities. (Jeographieal 
lines of jurisdiction are drawn with ease and 
precision enough : meta])liysieal, logical, not 
without the greatest difficulty. As between sub- 
ordinate and subordinate, where there is one 
.superior to decide, the diH'eulfy is not felt. But 
as between two eo-eipuil courts, as :ihove sup- 
posed, if a diHercnce of opinion or will obtains, 
and neither will yield, tins case resolves itself 
into the foregoing one — into the case just de- 
scribed, with its ruinous results. 

In the constitutions of most States, there is, to 
this purpose, no difficulty. In wliattver hands 
the supreme •lutiiority resides, the judicial au- 
tlionti’ rn dn-iiicr i-rsort is lodged, in cllect: 
along with (to take the current division) tlic 
supreme executive, and the supreme legislative. 
In the constitutions of most states, this sujireme 
authoiity rests in the Iiaiids of a single iierson, 
a monarch : and wliatsoever may in otlier rcsjieots 
be the disadvantage attendant on that species «>f 
constitution, as to tlie point here in question theie 
is at any rate no difficulty, no danger. For this, 
as for all other purposes, he has time sufficient at 
Ills command. The (juantity of his own iiersonal 
time is limited, like that of every other man : 
hut the quantity of other jiersons’ lime, ctqiahle, 
upon occasion, of .being ajqdied by him to the 
termination of these or any other disputes, is 
without stint. 

Under a mixed constitution, the difficulty may 
be altogether a distressing one. Delay increas- 
ing ad injinifutn : injustice triumphing, im- 
punity certain : law' trodden under toot : power 
intenucd to be subordinate, converted into des- 
potic and supreme. But the solution belongs 
not to this place — it helonp to the head of con- 
stitutional law ; and, till the constitution of the 
government be given.^ every attempt would be 
premature. 


8&l 

the perplexity be at its maximum, an even 
chance of it. Probably in every system, cer- 
tainly under the English, the instances have 
been hut too minierous, in which (not to say 
misdecision ) decision which to many impar- 
tial minds has pre'-ented itself as erroneous, 
has been traced up to this source.* 

AVlun the hearing of a cause has been drawn 
out to a length regarded as excessive, the 
priiK'ipal matter and cause of the excess has 
generally consisted of the cvidcncc.f 

In caii'.es ot certain desciiptions, to such 
a pilch has the miscliief swelled, as to he 
legarded as a subject of general horror to 
poisons whose situation in the state has threa- 
tened them with tliis species of forced ser- 
vice, 

Much, in this ca«c, will depend upon the 
modiiication given in respect of time to this 
species of service : whether dc dits in diem 
(with or w'ithout intervals of repose,) or the 
whole to he t'xcciited within the eonipass of 
one silting, and thence, oecnsioiially, tow’urds 
the close of it, in a state of imprisonment and 
slow toiture. 

The personal suffering of the judge is not 
much in dangei of passing unheeded, nor even 
unremedied, by the judge: at least by such 
person or persons on whom, in that com- 
manding station, the duration of each atten- 
diince depends. Nor jet has it the less claim 
to the legislator’s care : since to W’hatever 
ii'lief it happens to he assumed or granted in 
these cases by the suboidimite, without the 
ol)sor\ation of the superior, it may happen to 
be cither iiisutlicieiit or excessive. 

But under the system of pajment by fees 
(that is, under the regular part of the exist- 
ing sj stem of procedure in most countries,) 
Aexalion to the judge is apt to have an ul- 
teiior and miieh more importunt claim to 
notice. Under this sjstem, vexation to judges 
and their siihonlinates is expense to suitors: 
eliaiiging its shape, it transfers its seat at the 
same time to otlii-r slmuhleis. 'Die quantity 
given, on what iiidi\idiial it falls, is to the 
publie (that is, to the ag'gregate composed of 
all iiidiviiliials') a matter of iiidilFerenee. The 
misfortune is, that, when the seat and shape 
of vexation is thus changed, the quantity of 
it tends to increase with a velocity plainly 
infinite. In this tendency, the final cause of 
the technical system has already been brought 
to view. On these terms, vexation, insteadi 
of being shrunk from, is courted: the crow’n 
of martyrdom graces the peruke of the judge. 

Men of the class of profes.sional law’yers 
(assistants to the parties) being, under all 
their varieties and sub- varieties, men, — vexa- 
tion weighs as heavy on their shoulders as on 
any other. 

• Douglas (’ause. "f- Hastings Cause, 

$ 1. Election Committees. 2. Wellesley’s 
case. 
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But vexation to the lawyer is expense to 
the suitor. Under the fee system, this trans- 
formation is undergone by that portion of the 
vexation which in the first instance alights 
bn the shoulders of the judge under every 
sntem, by that portion which alights upon 
the shoulders of the professional lawyer, the 
frequently indispensable and naturally ti ea< 
therous assistant of the parties. But, under 
the fee system, the two avalanches, being 
connected from the first, roll on and accumu- 
late together, pursuing the same object, 
od'Operating, without any need of concert, 
from the beginning of the game to the end, 
the lawyers of both classes keep playing into 
each other’s hands At tlie caid-table, signs 
and tokens are necessary bctvveen the osten- 
sible partneis and the latent ones behind then 
backs ’ no such dangerous iiitei course is neces- 
sary amongst the partneis in the lottery of 
procedure. 

Under any system of payment, pecuniary 
or non-pecuniary, by which the inteiest of 
the functionary wei e not placed in a state of 
opposition to his duty, the zeal by which the 
martyr to professional duty will never cease 
to be instigated to heap*thorns upon thoins 
on his self-devoted head, will find a constant 
moderator iii the probity, the honour, and the 
indolence of the judge under the fee system 
it finds ostensible checks, of which the efii- 
dency 18 destroyed, by spuis, not the less 
sensible foi being invisible 

Such being the mischiefs of which vexation 
from the delivery ot evidence is composed, or 
of which it IS liable to be pioductive — such 
the mischiefs) to which exclusion of the evi- 
dence presents itself us a temody, — does not 
the nature of things cvci admit any cheaper 
remedy? This will be the subject of inquiiy 
in a separate chapter , * in which, in this 
point of view, the thiec kindred di'>cases, 
vexation, expense, and delay, all considcicd 
as attached to evidence, are consideied to- 
gether. In the case of these political, as in 
the case of physiological diseases, to find 
the best remedy, we must understand the 
causes. 

§ 4. Atrangements of English law connected 
with this subject. 

Towards this subject what is the aspect of 
English law? The answer may he contained 
in a line or two, or require a volume What 
on this ground has been done by English law? 
Bf., design, nothing, hut by accident, and 

Ithout thought, much more than can here 

i brought to view. 

By design, by design towards such an end, 
liOW 'should anything have been done ? On 
this subject, bad anything been done, it would 


* Chap. V1I« JBlemedies suceedaneoxts 
io Ettoluaion, 


have belonged to the system of procedure : 
and, except here and there in patches, the 
system of procedure has never been the work 
of the legislator What has been done, has 
been the woik of the judicial authority. But 
to avert vexation is one of the ends of jus- 
tice , and the ends of judicature, instead of 
coinciding, have been at variance with those 
ends Vexation is insepaiably connected with 
expense and the ends of judicature have 
been, not to save, but (foi the sake, and in 
propoition to the amount, of the profit ob- 
tainable fiom it) to enibidcc every occasion 
foi the augmentation of, expense 

Undci the head, for example, of Vexation 
to individuals (whcthei strangcis or parties) 
m the character of witnesses, — oi dinary vex- 
ation, in respect of jouineys to and from, 
attendance and dcmui rage what on this head 
has been done ^ 

By design, as alicady observed, nothing, 
by accident, moie oi IcaS — huie one thing, 
there anothci 

W’hat 111 this way lias been done at all, has 
been done by the limits, the topogiaphical 
limits, that have taken place in regard to fields 
of judicatuie But, in the tracing out these 
limits, nothing ot design has had any share : 
houndiuies have foimcd themselves here, as 
houndanes foimed themselves aftet the de- 
luge as shores gicw up against seas May it 
happen to a man to have so many hundicd miles 
to travel for the deliveiy of his evidence, or 
only so many miles -* It depends upon the local 
jurisdiction of the couit and thence upon 
the court in which the cause originated, or in 
which it IS to be tried. Did it originate in 
Wcstinuiistei Hall, tbiec bundled and up- 
wards may be the number of miles In a com t 
of quaitei -sessions, foi the county of Rutland 
for example, not so many as twenty miles . 

Till cc bundi ed and upwai ds, oi only twenty, 
— it the deliveiy of the evidence he altogether 
free as well as voluntaiy, there is no vexa- 
tion in the case if obligatory, then it is that 
vexation mixes with it Delivery of testi- 
mony, IS it obligatory i Yes and no . yes m 
a hundicd cases, no in a hundred others. 
To give a pictuie of the law on this one 
head, that is, of the clouds of uncertainty in 
which it IS involved, would require a volume. 
1 In causes non-ci iminal, obligatory at one 
stage, uiiobligatoiy at auothei obligatory if 
the pel sons capable of yielding testimony are 
known , unobligatory for want of their being 
known. 2 . In criminal causes , — in felonies, 
obligatory obligatory as well at the first 
stage as afterwards 3 In misdemeanours, 
if piosecuted by indictment; — obligatory, if 
known, and living within the jurisdiction of 
the court (unless, to avoid the vexation, their 
device be to travel a few miles, or as many 
steps, to escape from it;) unobligatory, for 
want ot their being kifown, unless some jus* 
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tice of the peace, under the spur of that zeal 
which has become a monopoly in the hands of 
unlearned judges, acting by custom, without 
(which is as much as to say against) law, has, 
..by the terrors of undefined and uncogniz.iblo 
authority, contrived to wring the seciet from 
the reluctant bieast. 4. In the '•ame misde- 
meanours, if prosecuted by information 

but here, however abruptly, the theme must 
end. 5. Then again comes the Tweed. Think 
you that a judge, standing on one side of that 
river, speaking to a witness on the other, 
could command his evidence ? No more than 
if it were the Styx.* C. Is it, ai;ain, for plain- 
tiff, or for defendant, that a man’s testimony 
is needed ? Here comes another occjin of 
distinctions and deficiences. Fancy not, that 
because a man’s evitlence is neces>«ary to ‘‘•ave 
your life froip unjust punishment, you can 
have (unless it be here and there b^v accident ) 
any better security for it than that humanity, 
which, if it be to be found in individii.il bo- 
soms, is not to be found in the bo‘«om of the ' 
law.f I 

The best method of supplying all the-e , 
deficiences, belongs to the scunce of judicial ' 
procedure at large. In the existing system, ! 
how was it possible they should have been ' 
supplied? To have supplied them, tlie ob- | 
jects of its regal d must have been the ends j 
of justice. 

On the score of the \e.xation of which the 
disclosure would be producti\e to the indivi- 
dual whose condition in life was the subject of 
inquiiy, — the party calling for the disclosure 
having no other iiueiest in it than what he 
had taken upon himself to give to himself by 
laying a wager, and when consequently there 
is no gain to jii-tice, to outweigh the ve.\Mtion 
thus produced, — the court of King’s lleuch, 
with indis[)utable inopriety, tuib<ido the ex- 
traction of the evidence. 

On the si'ore of vexation to the public at 
large, by the disclosure of facts eomprisable 
under the denomination of seciets of state, 
no decision appears to have been ever pro- 
nounced. Why? Because nokiiown case ever 
presented •itself, in which a decision to that 
effect was called for on that ground. In this 
instance, as in ev'ory other, it depends upon 
chance to open the month of jurisprudence.^; 

* But see 4, I Oco. III. c. '.>2, § 'S.—Ed. 

+ See Hawkins, iv. 44b. 

As to the courts of judicature, sliould it 
happen to any one of them ever to be called 
upon to speak upon that ground, it would pre- 
tend, as usual, to declare the law ; it would in 
fact have law to make. On this occasion, as on 
every other, with a leaf taken out of Lord Mans- 
field’s book, it need never be at a loss. 

Whatever it would be contrary to “ sound 
policy'' to do, ought not to be done. Such was 
the law which, on one occasion the learned lord, 
with the mute concurrence of his three col- 
leagues, took upon him to make. But can there 
Vot. VII. 


In both houses of parliament, exclusions 
are, in every day’s piartico, put, on this 
ground, upon coimnunieations that otherwise 
would be made. 

Where the vexation in question is outweigh- 
ed, outweighed by the profit to justice atlen- 
d.int on the execution given to some article 
or other of the substantive branch of the law’ ; 
ill this ca>.e, the exclusion put upon evidence, 
the allowance given to the plea of vexation 
in the chaiacter of a ground or justificative 
cause of such exclusion, w'lll he found under 
the head of cases wliere exclusion on the score 
of vexation is improper, and the allowance 
ranked among the errors by which English 
jurisprudence is defiled. 

CHAPTER III. 

FXCI.USION ON THE C.UOUND OF EXPENSE, IN 
WHAT l-Asl.S PROPhll. 

Ot th.’ category of expense, though the mis- 
chief of it he hut .a modilicatioii of that ot 
vexalion, a separate consideration requires to 
be made. 

There arc hut tw’o cases in w’hich expense, 
expense attendant on the delivery of evidence, 
isc.ipahlc ot forming a latiunal and legitimate 
giound for the e-vclu-ion of that same evi- 
dciu'c. 

One is, the easi« in which, not being de- 
fiayed by the paity by whom it is culled for, 
j it must, it delivered at all (vvbicb is as much 
I as to say not excluded,) full without compen- 
sation upon some tbiid person. The other 
is, where, though it weie to fall upon that 

tie anv thing so contr.iry to sound policy, as that, 
by such authority, laws of such latitude, laws 
involving an uncontrouUd dispensing power ex- 
ereis.ible ovir all otlur laws, sliould be suffered 
to be niaile? ' In one scale weigh the benefit — 
in the other weigli the puce. More law, law co- 
vering a greater extent in the field of legislation, 
is thus made by a single judge, in a quarter of 
a minute, and at the expense of a couple of 
words, than the legislature w’ould make in a 
ceiitiiry, by statutes iqion statutes, after com- 
mittei's upon committees. 

[Mr. Benthain seems to have overlooked one 
reniaikalile case, in wl ich a witness was for- 
bidden to disclose something which the judge 
thought projier to consider, or to pretend to con- 
sider, as a state secret. I allude to the case of 
Plunkett V. Cobbett, in which Lord Ellen- 
borougli refused to sufi'er a witness, who was a 
member of parliament, to be examined concern- 
ing words spoken in parliament: and this by 
reason of bis duty, and in particular of his oath, 
by which he was bound not to reveal the coun. 
sels of the nation. — PfiUlips on Evidence (edit. 
1820,) 185. 

To support this inference, the two following 
falsehoods must have been taken for true 1. 
That words spoken in parliament were state se- 
crets; 2. Tliat in no case ought state secrets to 
be revealed — Editor. "X 

Z 


RATIONALE OF JUDICIAL EVIDENCE. [B. IX. P. II. 


dH 

one of the parties who is in the wrong, the 
quantity of vexation attendant on it in his 
instance would be too great to be defensible 
on the score of punislunent 

In each of these cases, supposing them 
really exemplified, the piopnety ot the ex- 
clusion presents itselt as unqueationablu 
The load of rubbish has bei'ii iinpiopcily 
deposited as before Penalty five shillings 
For the mere purpose of levying this, penalty, 
would you put an iiniucent bystaiidei to an 
expense of two voyages between London and 
the East Indies^ would you even su'jcct the 
delinquent hini'.elf to any such expense 
All reason, thciefure, fui extlusion on the 
ground of expense is taken away — all leasun 
and all pretence, when any pei son, who con- 
ceives hituself to have need ot the evidence, 
takes upon himself the expense 

But evidence, and evidence the deli vet y of 
which would be attended with cuusideiable 
expense, exists on both sides On one side, 
there exists ability as well as desiie to defiay 
the expense of his own evidence: on the other 
side, there exists inclination only, ability not 
What in this case is to be done '' 

The knot is a Goidiau one what pie'^ciits 
itself as capable of being done tow aids unty- 
ing or cutting it, will be found uiidei anothci 
head.* 

Expense is to be consideied at tivo periods 
1. When the disbui*>einent is to be made, or 
at any rate uiidet taken foi, 2 At the con- 
clusion of the cause, when the time comes for 
definitive justice to be done 

Even though, in the rubbish ca'<e, the ex- 
pense of fetching over the witiics'. tiom the 
East Indies should liave been defiayed by 
the plaintiff m the fust instance, would you, 
in case of conviction, saddle the defendant, 
guilty as he is, with the bin then of reim- 
bursing this expense * No, veijly, if guided 
by the iiiles of humanity and lational jtistu e 
Yes, if guided by pniiciples sueli U'. those of 
English law Whethei a man sh ill have liis 
costs or not — whether the paity who prevails 
shall receive reimbuiscment at the expense of 
the loser, depends upon a thuusai.d eapiicious 
and inconsistent rules but it is only in heie 
and there an instance, that this reiinbursement 
is refused on the ground of the exoe^s of the 
burthen imposed on the loset, in comparison 
with the value of the benefit pursued 

It remains to bring to view what has been 
done b^ English law under this head. 

As it is with vexation at large, so is it 
with that paiticular modification of it which 
is produced by forced expense By the same 

* In case of pecuniary inability of defendant 
to produce his evidence, power to plaintiff to call 
for a dedalon notwithstanding, on condition of 
defraying the expense of detendant’s evidence 
Defendant punisnable. in case of maid fide m- 
vocation. See Chap. VII. Remeihee mcceda- 
9aouB to EfteituUm. 


causes, by the same accidents, by which 
bounds have been set to the vexation by 
reason of attendaiue, bounds are also set to 
the expense 1 speak of the expense of jour- 
neys to and from, and demurrage in the neigh- 
bouiliood of, the seat of ]udicatute items 
which, w'hcii added to the fees of the peisuns 
employed in the collet tion of the evidence, 
coinpo'»e in general, wlicievei the evidence 
is delivered viut voce, the whole, oi nearly 
the whole, ot the expense attending it 

By these bounds — the bourn's by which the 
teiiUoiial held of juiisdiction of the court 
standi limited — limits aie thus fai set to the 
expense to wli'cli the party or any other per- 
son shill be subjetted by leason of the ex- 
pense ot the jouiiiey, in the instance of any 
one witness Fioiii beyond these bounds, no 
man can fur that pin pose be obliged to come 
and tlieiefoie, unless by the consent of a will- 
ing witnes'f, no nuns of expeine exceeding 
the expense of such longest journey, can be 
imposed upon any one who is not disposed to 
beat it Eveiy witness, and thence the tes- 
timony of eveiy witness, who, were lus tes- 
tiniony to be dehveicMl, would Lave to eome 
fioin the gi eater distance, stands negatively 
u\i hided, { e it is not compellable 

Thus much then is done, is actually done, 
though without design, in English law (viz. 
by genet al airangements,) tow aids the limi- 
tation of the expense of evidence 

Hut in no instant e is any exclusion put 
upon a lot of evidence, on the meie giound 
of the inoi dinateness of expense , understand, 
ot the mass of expense ot which the delivery 
ot tlie evideiiLe w’ould be pioductive in that 
individti il c.iiise 

III the hist instance, each paity bears of 
course the buitben ot that pait of the aggie- 
gate mass of expense which consists in the 
money dishuised by himself, on the occasion 
of whatevei steps he takes in the institution 
and piosecution of liis own claim — (claim, on 
the pait of the plaintiff, to see the obligation 
imposed upon the defendant — on the part of 
the defendant, to see himself exonei ated fi orn 
It ) When tile cause has receiveij its ulti- 
mate decision in any couit, then comes the 
question, whether, by bun who in that court 
has gained the cause, anything, and what, 
shall be leceived fioin the losing party, on 
the score of satisfaction for the disbursements 
made by him '' 

Deficiency, inconsistency, uncertainty, all 
at the highest pilch, are the result of those 
leal ned lahoiii s, the picture of which fills a 
volume of near seven hundred pages 

To a set of arrangements on sucb a sub- 
ject, would it be possible to give the opposite 
qualities ^ In so large a compass, scarcely ~- 
in a twentieth part of it, with ease. 

In regard to the plaintiff, one question is, 
whether he be kuig oi^no. for, if the suit be 
called a criminal one, the plaintiff is king. 



PROPER EXCLUSIONS — EXPENSE. 


Cii. III.] 

whatever else he may he. In this case, the 
answer is clear. Be the suit ever so unjust, 
and the expense which the innocent detendant 
has been put to in defending hiniiself against 
it ever so heavy, he reeeivo's no indeiiiiiity ; 
for the pow'er of heaping oppression in this 
way on innocent men in the t^iaructer of de- 
fendants, is among the king’s prerogatives. 
Therefore, to prove tiiat an innocent deten- 
dant ought to he thus op|)ies^ed, you want no 
other postulate, than that JoJiii-a-Nokc'* i^ 
king: than which nothing is more easy : utter 
which, you may write Q. E. U, 

The rule is indeed scrawled over by ex- 
ceptions; yet nut so, but that the giound 
predominates. 

Again. Be tlic delinquency of the defendant 
ever so enormous, the expense o^ prosecution 
ever so great, reimbuisement is not to be 
thought of. Why not ? Becau-e.^to receive 
money under the name of costs is “ beneath 
the royal dignity.” * Call it co-ls, he disdains 


• The iniquity of thi.s rule has forced the i 
judges to take upon theinsehts the rcsponsihiliiy • 
of allowing to the piosecutor a sum of mom y 
under the name of expense.s ; this, however, 
they do or leave undone as they please: conse- 
quently the njost trivoloiis reasiais fre<pit-ntly 
suffice lor leaving it umhaie. It is assi-rted m 
the eighty-lourtli number of the Kdmburgh Re- 
view, ]). 40:{, tliat, m a recent case, ajiulge re- 
fused to allow the jiroseeutor Ins oxiienses, be- ] 
cause one of the witnesses for the prosecution ' 
offended him by bis dcineamair. — i'.ditor. j 


"The Editor of the original edition is here mis- 
taken. The judges never tqok iqion tliemsches 
the responsibility of allowiiig any expensc.s. Hale 
(2.21U) complained of the want ot jiower m the 
judges to allow such e.sjieiises, as a gre.»t ilefcet 
in onr judu lal .system. 'I'l e 'J'l (leo, 1 1. e. litJ al- 
lowed certain expenses to the prosecutor, and the 
27 Geo. II. c. (lid the same to tlie wttnes.st.s for 
the crown ; but a condition jirecedent was, tlid 
the prisoner should be convicted. Tins unjust 
provision was rejical.'d by the BKieo, III. c. Iff, 
'which allows the e.xpenses wlicther the jmsoncr 
is convict^ or acquitted. Tcc .)}{ (Jco. III. c. 
70 was als* ])ai>scd for the pur])ose of regulating 
the expenses of prosccutuis and witnesses. But 
as none of these acts extended to misdemeanours, 
they were all repealed by the 7 (ieo. IV. c. <54, 
which grants exiien.sts m all cases of felony, and 
in certain cases of misdemeanour. The judges 
have undoubtedly a disft-etion, and very pro- 
perly SO; for it nowr and then liap])cns, tiiat a 
witness swears falsely, kee])s back the truth, or 
wilfully prevaricates. Sometimes a witness has 
had some part uipation in the crime of the pri- 
soner, as where he has purchased the stolen jiro- 

n of him under suspicious circumstance’s. 

such cases it is usual to disallow the ex- 
penses. It may be doubted if the case referred 
to in the Edinburgh Review ever happened. If 
a witness misconducts himself in the box,— 
presents himself in a state of intoxication.^ — 
makes use of indecent expressions, or otherwise 
insults the court, he is pftnislied as for contempt 
of court, by the disallowance of his expenses ; 
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to receive it hack, though he is so much out 
of pocket : that is, the law servants of the real 
king disdain to see either their loyal master 
receive it, or the John-a-Nokes, who really 
disbursed the money, and whom they iiave 
set a stiuttirig under the king’s name. Call 
it costs, he disdains receiving it, though it 
he a hundred pounds (it is frequently much 
more ;) eall it ii tine, he is ready to pocket it, 
though it he a shilling: the elephant disdains 
the caimoti, hut i& ready to piek up the pin. 
Rendered splendid by this its destination, 
many a shilling, bating uilieial clipping, iinds 
Its way, and b) itself, into the real and ro}ul 
jirivy piir&e.t 

Indications may be found to show that, in 
England, lavvvers have had it in their heads 
to set hounds to the excess of vexation and 
expense. In their heads, at times, yes: in 
ihcii hearts, scaice ever. Bounds to the ex- 
cess ot vexation and expense fioin all eaiises 
put to.etliei, natiiial and iictitioiis, yes: nut 
to this, an artiele of iialiiial expense, taken 
by itself. 

Under the direetioii of lawyers, statute law 
lias, in soiiii' instances, iiitei posed in some 
such view: hut how? By refusing, to the 
party mjnied, the leimhursemeiit of his shaie 
ot the eosts of suit ; and (hereby doing much 
more than letiismg him any lediess at all fur 
the injmy, where the value ot the injury is 
jiidged not to exeeed a certain amount.;); And 
what amount? A sum, whieh, if annual, 
would have coiistitiitul an independent pro- 
vision for a p.iiliamentaiy elector. • 

Blit, ill this casi‘, no separate account is 
taken of that pail of the expense whieh is 
oecasioiiLil by the pioduetioii of evidence ; not 
to spfiik of what may have been oceasiuned 
by tlie production of this or that particular 
article ol evidence. 

In the equity courts, jurisprudential law 
has explained itself m the same W'ay. For 
any siim below a ceitain amount, no redre.ss 
is given ill these (‘oiirts. Why? Because it 
would he beneath their dignity. And to what 

•p The following is anotlicr exception to the 
reimbursement ot expenses: — • 

When a party,” says Phillips,’’ “ after ob- 
taining leave by consent, examines witnesses 
ahro.id on depositions, he will not be entitled to 
<tny allowance, in the taxation of costs, for the 
expense of taking the depositions, although he 
may proceed in the act on.“ The same rule pre- 
vails in the Court of Chancery : if a party ap- 
plies to that court for a commission to examine 
witne.sses, he must pay the expenses.” 

:{: llullocke on Costs, pp. 35-!iff. Tidd, i)75» 
58 Geo. III. c. 30.— A’d: 


but this would in no way affect any oiher^wit-^ 
ness, or the prosecutor, unless they were also 
guilty of similar improprieties. — Ed. 
b Vol* ia Pa 

® “ Stephens v. Crichton, 2 East, 259. Tay- 
lor V. R. Exch. As. Ccd. 8 East, 393.'* 
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amount? jCIO; a sum, in those days, equal 
at least to the expense of two years' subhis* 
tence of an average individual of any of those 
classes of which nine-tenths of the body of 
the people are composed Outliwry was thus 
pronounced upon the great body of the people 
Outlawry and to what end ^ To maintain the 
dignity of the judge* The dignity of an equity 
judge eon&ists, iii what ^ In refusing to do jus- 
tice Dignity, forsooth * What has dignity to 
do in this case ’ The fees on the less valuable, 
would they have been worth less than the fees 
to the same amount on the moic valuable, 
cause? — would Vespasian had found them be- 
neath his dignity ? But piide, in tlicse instan- 
ces, blinded the eyes of aval ice lliiiiianity ^ 
No such motive was so much as dt earned of 

At common law, to a oau«e in which it is 
settled that either nothing shall be given to 
the plaintiff, or, if anything, one shilling, a 
more than ordinary degice of importance is 
not iinficqiiently ascribed and the question 
in dispute argued with great ceieniony So 
different, on the head ot dignity, aie the no- 
tions that prevail on the one side, and on the 
other side, of a twelve-foot pasvige 

Suppose any leasoii, grounded in utility, 
for the denial of justice in all pecuniaiy de- 
mands under £10, and tonceivc what a chaiac- 
ter you ate giving of an equity suit' Think 
of the vnulencc of that disease, to whith, in 
the judgment ot the inoculators, denial of 
justice, and in a gieat majority ot the cases 
that would othtiiwise have occurred, is an 
eligiblerremcdy ! 

Along with the vex.ition, the expense of 
evidence has, in the same liiinping style, un- 
dergone a remedy by exclusion, m anothci 
way ; viz by bai ring it out * 

• A case that happened within these fifty 
years* will serve at once to shaw the demand 
for a discretionary remedial power to be exer- 
cised by tlie judge, and the osiitancy of English 
law. 

Action in the King’s Bench at Westminster 
two of plaintiff’s witnesses, a c iptain and first 
lieutenant of a French merchantman, brought 
over from France, these two witnesses, if the 
afiidavifof the real plaintiff (a Frenchman) was 
to be believed, had been appointed each ot them 
as supercargo to a French East-lndiaman, winch 
appointment they ha i both foregone, and lie, as 
he believed, would have to indemni^ them for 
the loss. Profats a stated allowance, nve per cent 
on the voyage outward, ditto on the homeward, 
besides provisions and other advantages Value 
of each cargo, say £50,000* this gives loss to 
each above £5,000. to both £10,000 

The appointment, if real, was probably made 
only to ^ve colour to the demand: for what 
vet was there capable of stopping them ? But, 
the loss was not really sustained, that, or a 
gteaflr, might, in that same shape, come to be 
sustained. The cause was an insurance cause: the 

* Thelaason v. Staples, 20 O. 8. Dough 4%, 
iaBeUoek,438. 


CHAPTER IV. 

EXCLUSION ON THF GROUND OF DI LAY, 

IN WIIAT CASUS PROPER. 

A LOT of evidence being proposed, — the delay 
in question in the chaiactei of a gioiindot 
exclusion, is that which might in some cases 
happen to be ptoduced by a determination to 
give admisbion to that evidence The question 
foi decision then is — of the two mischiefs, 
the two opposite, and, as it wcie, rival, mis- 
chiefs and iii]usticcs, which is the greater? — 
the injustue attaihcd to the niisdecision oi 
danger of misdeiision that \tould be pioduccd 
by the exclusion ot the evidence’ or the col- 
lateial injustice altached to the quantum of 
delay (of extia delay, it must heie he under- 
btood) that must be inciured, if, antecedently 
to the dec’^ion, that quantity of time be al- 
lowed, which lb understood to be neeessaiy 
to the piodiiction of the evidence? 

Wei e all the niateiial evidence lorthconuiig 

value at stake might therefore have been suffi- 
cient to cover even so great a loss. But suppose 
the value at btake no more than a few pounds : 
shall It be in the power of a man, in the charac- 
ter of pi iintiff, to subiett hib advers iry, as it 
were in a parenthesis, to a loss of £10,000, in 
addition to (suppose) £5, the amount of the sa- 
tisfaction due ’* 

The master, the subordinate judge by whom 
all questioub concerning costs are determined, 
and (as it is vfry fit they should be) without a 
jury, disallowed this claim of indemnity: but 
what he did allow was, the expense attached to 
the voyage and jouruty and demurrage of these 
two witncs!,eb to and fro between France and 
England. 

liefeicnee made by the court (Lord Mansfield 
the chief justice) to a rule spoken of as esta- 
blished, VIZ. that contingent ciamages (meaning 
damages occasioned to a witness by the obliga- 
tion ot delivering his testimony) could not be 
allowed for. certificate from the master, that 
such application had frequently been made, and 
alw.iys w itbinit success 

'I'he precedent, said Lord Matlsfi^l, would 
be a dangerous one since thus, with or without 
collusion with the witnesses, a plaintifF might, 
on the occasion of the most tuning claim, load 
his ad\ ersary with a burthen to an unlimited and 
intolerable amount. But even wliere contingent 
(i e consequential) damages are out of the ques- 
tion, how excessive and disproportionate may be 
the burthen thus imposed in the shape of ordi- 
nary charges. 

What a dilemma ' Injustice by denial of jm- 
tice for want of evidence; or still worse injustice, 
by vexation and expense on the score of evidence. 
Is there no middle course ’ We shall see. 

This dilemma, — is it the work of nature? — 
Now and then, and to a certain degiee, yes: but 
much more frequently, and in a much greater 
degree, the work of learned art — one of the liost 
of mischiefs produced by the rule by which, 
and especially at the outset of the cause, the 
p irties stand excluded Vrom the presence of the 
jud«'<* 
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%vhich the case has happened to furnish, a de- cause, but, on this point at any rate, their in- 
cision might be pronounced to-morrow. But, terests are opposite. The plaintiff, by whom 
of this existing and obtainable stock, a pait, tlie application for delay is oppo*«ed, is to 
more or Ic-^s material, exists at the antipodes, this pin pose, as against his co-plaintiff, a de- 
Shall the decisioti wait till a correspondence feiidartt. 

can be had with the antipodca for that pur- The two quantities here compared with one 
pose? another, being both of them in their nature 

The cause having but one parfy on each susceptible <»f variation upon a scale of almost 
side — the cause being, in that ic-pcct, and in indefinite length — on the one hand the mate- 
that sense, a.sim|>le one, — the propoNition for ii.ility, the [nohative force, of the evidence, on 
the exclusion, it any siieh piupo'-iUon come the other hand the duration of the delay; the 
at all, must come either from the party wlio lutioofeaehtotheother isofcoursesiisceptible 
conceives himself to stand in need of tlie evi- of variation upon a correspondent -cale. 
deuce (^sav the plaiiititr,j or from tlie oppo-ite If, however (as will fieqiiently be the case,) 
paity. From the paity whose wish it IS to see the evidence in question he indispensably 
the evidence delivered, no such pi‘o[)ositioii nece^siry to wariant a decl'-ion on that side, 
can come: since he has hut to foihear calling — the iniscliiel of mere delay, that is, mere 
for the evidence, and the exclusion thus at- postponement of the decision on one side of 
taches upon it silently ami of com. sc. otlur ('ahstiactioii made of the contingent 

If, in this simple case, a demand ho made j mischiefs with wliich it may happen to it to 
for an exclusion to he put upon tile evidence I he pregnant, viz. on the one side deperitionof 
— a demand having tor its giouiid tlie delay tlie matici of sjiti-'taetion, on the other side 
that would be ii.-ces'-aiy for the pioduction ■ depent’on of counter evidence,) can seldom 
of it, — it is fioni tin* opposite side (say the ' he equal to tlu* misidiief of tlie e.\clusioii. 
defendant ’.s ) that the demand must come. ' Fiom the exclusion of the evidence, results 
For nnv thing I know, the evidence alleged by in tins c.ise, by the supposition, and that as a 
the plaiiititf to c.xist, iiia\ or may not exist: ' iiecessarj consequence, misdecision to the pre- 
the etfect of it, if produced, mav or may not judicc of that same side: and the mischief 
be more or less material, more or less nece.s- icsultiiigfiom that misdeeision, perpetual and 
saiy, more or less comdiisive. But the case ii remediable : whereas from delay, considered 
is such, that, it the decision he not passed in respect ot that part of its mischief which 
till the requisite time has been taken foi the , is ccitain, no worse cltect ensues than the 
arrival of the evideiii’e, added to what notice tcmporaiy duration of that same mischief, 
mav he to he taken ot it, the mischief re- ' which, in case of exclusion, is perpetual, 
suiting to us from that delaj will he greater In respect of the evidence, the sufiposed 
than the iiiischiet icsiiltiiig to the idaiiitilF tcuiporaivah'-enccofwhichpioducesthede- 
from the dis.illovvaiice of his chum : at aiiv rate, maud for the delay, — what are the expec- 
than whatever chance of such miscaniage may tatioiis entertamed by the plaintiff (or the 
be the icsiilt of the iioii-pioductioii ot that [ defendant, if tl.e delay he jira^ved for on his 
evidence. side;) and what the grounds ot them? What 

Reverse the case, the mischief of the delay axsuiance lias he tliat the witness cannot now 
will he more sensible. It is the defendant he forthcoming that he will he forthcoming 
that applies for the delay, to save the exclii- within any rcasonalile space of time? that he 
sion (the negative SOI t ot e.xcliisioii ) that, for knows anv tiling about the matter, and that 
want of it, would lie put upon the evidence what he knows will, if truly reported by him, 
lie has to produce. No, says the plaiiitilF; — opeiate to the effect alleged, and with a suf- 
the misohief from this delay would on 111} .side licientl} persuasive foice? All these ques- 
be so great, that, m consideration of it, my tioiis together eoiistitiite a sort of incidental 
petition is that the cause mav go on in its cause, collateral indeed to the principal cause, 
natural com so — that the dehi} piajcd for may hut sometimes not interior to it in irapott- 
be refused: although of such lefusal the sure aiice, because the main cause itself may alto- 
consequeiice will he, that an exclusion will gether turn upon it. All these questions, with 
thus he put upon the article of evidence. others that might be added, constitute a com- 
Again, let the cause be a complex one — plex question — a question of fact, which, like 
cmnplex in respect of its affording divers par- an} other question of fact, must be tried by 
ties (say five) on a side: and first, say, on the the light of its own evidence, — of such evi- 
plaintitfs. (Ine plaintiff applies tor the delay, dciice as it happens to afford: direct evidence, 
as necessary to the delivery of the evidence: circumstantial evidence, the evidence of the 
the other plaintiff opposes the delay ; in other prosecutor if necessary, the evidence of any 
words, applies for tlie exclusion, the evidence other individual as it may happen. The wit- 
not being, in his view of the matter, worth ness (understand, he in whose absence the 
the purchase. To the present pilrpose, this demand for delay originates) was an inmate 
third case differs from the first only in name, of the owner of the goods taken in the way 
The parties stand on* the same side of the of theft or robbery, — he w'as in the house at 
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the time : be was & lodger in the house of the 
individual killed, and oF whose murder the de- 
fendant stands accused, — be was in the house 
at the time, oi came in soon aftci wards The 
question, whether the alleged witness wd« in 
a situation that would ({Udlify him to give 
evidence, is a question ot fact, to be tried, 
like any other question of fact, upon its ow’ii 
evidence. Docs the main < ause turn upon it ^ 
It is a question that iequiie-> to he examined 
into with the same cate, and theiefoic with 
the assistance of the same seouiuies for tiust- 
worthiiicss, as those which aic looked upon 
as indispensable to the principal cause 

Between delay for the sake of cMdencc, 
on the one hand, and exclusion of the cm- 
dence, for want of the icqusite del.i}, on the 
other, the connexion w’lll, altci all, if caie- 
fully and honestly looked into, he found (like 
so many other ot the evils with which the 
system of procedure is prcgn.int) in a much 
greater degree factitious than real Such w’lll 
be the result piesjntcd by the cliaptet,* the 
business of which is to bung to view the 
airangements capable of set ving in lieu ot ab- 
solute exclusion, in the ohai actor of lemedics 
to vexation, expense, and delay f 

The strongest case, in favout of the ex- 
clusion, is whole iinprisomnent, itself tanta- 
mount in vexation to a severe punishment, is 
the lot of the defendant during the continu- 
ance of the delay Here, then, is punishment 
— a perfectly distinct and incontestable lot of 
punishment, indicted inflicted, W'heie pei- 
haps it IS undue, and, at any late, bcfuie it 
is proved to he due 

In this case, howevei, theie is nii evident 
medium between the contiiiuancc of tlus pci- 
haps unjust piimshinent, and cxchiuon of the 
evidence — whence acquittal fiom all pu- 
nishment. Ball bun, if he can find bail if 
he cannot, it will in geneial.he a fiiithcr 
presumption of delinquency . if no bail, take 
other secui ities for appearance, of which many 
might be enumerated, if the piesent were a 
fit place for it in default of all such secu- 
rities, discharge him out of prison, even wilii- 
out security But liberation from piison is 
one thing— definitive acquittal is anotbei — 
because the plea is sufficient when applied to 
the one, it follows not that it must be so 
when applied to the other 

At any lale, the question (it will be seen) 
turns still upon pioportions The pci haps 
altogether undue or excessive vexation being 
a determinate quantity, the propo ition will 

* Chapter VII. 

Remedy against deperition of the evidence 
on the other side,— immediate collection of that 
same evidence. 

Remedy against depention of the means of 
satisfhetion on the former side, — sequestration, 
or vadlation in this or that shape, whichsoever, 
being sufficiently efficient, may be least burthen- 
aome. 
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depend upon the quantity of the delay Ad- 
mitting it to be better that a delinquent should 
go unpunished, than that a punishment should 
lemaiii hanging over bis head for years, — it 
follows not that the piopositioii would be 
true, if, instead of yean, a man were to saj 
days or u cekt, 

All this while, an argument that pleads 
against the delay, and Iberefoie in favoui of 
the exclusion, ought nut to be loat sight of 
The evidence, it produced, will tend to con- 
viction will opeiate in disfavoui of the de- 
fendant A lesult tills, of which the pioba- 
bility at least luusl be a'-siuncd, to jiistifj the 
dehiy, with the vexation thus attached to it. 
But the supposed piohibility, on w'bat is tha 
pci suasion ot it gioundcd * It is on the pait 
of the plaintiif that the evidence is called for 
a considciahlc presumption this, but by no 
means a contltisive one 

Expecting to see the defendant proved 
guilty, ex]]eet]ng to find the guilt established 
by this evident e, he applies atcoidingly for 
the delay necessary to the obtaiiiinent ot this 
evidcnee on this supposition, indeed, it is a 
inattei scaiiely to be. appiehended that it 
W'uuld be the cntlcavoiii oi wish of the plain- 
tiff fo extend the quant it j of delay for the 
pill pose of vexation, — to extend it bejond 
the exigeiu y of the case , for, the longer the 
(klay continues, the longer tlic manifest ob- 
ject of the piosecutioii, the naturil w'lsh on 
the part ot the plaintilF, continues unaccom- 
plished 

ho iniuh for ordinal y piohability But a 
case neither iinpiobable, noi pethaps altogc- 
thei without example, is thia — The plain- 
tilF has no expectation that tlie cvideiiLe he 
applies foi will opeiate to the conviction of 
the accused he entei tains no such pei sua- 
sion OI suspicion as that the ai cused is really 
guilty of the ciiine the object, the leal ob- 
ject, of the application lor delay, is not 
justice, hut vexation the vexation of an in- 
dividual, of whose innocence the accuser him- 
self is conscious 

1 he case is a possible one , though, if ex- 
amples of it weie to be looked lor, happily 
foi niankiiid they would be found (I believe) 
extremely raic But the ease whcie, on the 
pai t ot the plaintiff, an ill-grounded but sin- 
ocie persuasion of the defendant’s guilt, or an 
exaggeiated cslimatioii of it, has been pro- 
ductive of an ill -grounded prosecution, is 
much less rare * 

On the gioiind of that one of the evils 
opposite to the ends of justice which we are 
now considering, — in so far as evidence (t. e. 
an extra quantity of delay, considered as being 
necessary to the prodiu tion of it) is the cause 
of the di8ea«e, and exclusion pi oposable as the 
cure, — English law, however heedless, is not 
quite so impotent, as on the ground ot either 
of the tw'o pieceding ones. 
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PROPER EXCLUSIONS — DELAY. 


Delay? Oh yes : of that there is no want; 
but, for exclusion to be put upon evidence 
for the avoidance of preponderant delay, no 
tokens of any provision — no token of so much 
as a thought. 

To the allegations on both sidc^, in gene- 
ral terms, respe«‘ting the general matteis of 
fact on which (li*pend the propriety or impro- 
priety of excluding an article of evidence to 
save the delay that would be ncccssarv to the 
production of it, the ears ot the courts are 
open. JJut, as to anv toleiahle sccuiity lor 
the truth ol these allegations, on this occasion 
as on all otiiers, learned judge-> know belter 
than to sulFer themselves ever to receive it. 

Between everv tuo opeia'iiais, needful or 
needless, a deteriuinate length oi dehn being 
fixed* by general rules — a length in most 
instances too great, in lieie and theie an in- 
fetaiiee too scanty, — uliere, on tl,eg loimd ot 
the impraeti(*abllity ol eaiismj^ the evidence 
to he forthcoming at tlie legular time, conpl d 
with the prohahilitv ot oht ■ining it at a moie 
distant peiiod ot time, afmthei length of 
time is or is pi el ended to he iiei'dl'ul, a sju*- 
cial apiilieation is made to the eomt for this 
indulgence. In lliis ease, if the mateiiality 
ot the article ol evidence in finest ion he out 
of dispute, and \et the demand ot the delay 
be resisted, tlie eoiiseipieiiee of Mich lesist- 
aiiee, it sueci'sstid, is a virtu. d eveliision put 
upon the cvifleiiee ; and this on the s(*ore of 
delay, i. e. of the tmdn.* delaj that would he 
the iieeessaiv rcsidt, if tlie lot ot evnhmee in 
question were to he leeeived. It is in this 
way, and this way alone, that, on thegiouiid 
of delay, i. e. of tlie miselnet lliat inav come 
to he the result t'f it, anv exclusion can he 
put upon aii_\ aitK'le ot evidema*. 

The (]iiestion liere coiieeriiefl is of the num- 
ber of (hose iiieliieiital questions, on winch 
the fate of the cause is lialile to he completely 
dependent ; as completely as upon any evi- 
dence respecting the principal matter in dis- 
pute. 

Eor the truth, correctness, and oomplete- 
liess, of the evidence on which the decision 
of this incidental point is founded, there is in 
every such case exaetl) the same demand tor 
the best securitv that can he afforded (^what- 
ever that security may he,) as for the cor- 
rectness and completeness of (he evidence 
respecting llie piineipal matter in dispute. 

Note, that, iiidepeiidently ot all ultimate 
loss by deperltioii of evidence, or of the mat- 
ter of satisfaction, mere deday may, to a maid 
Jide defendant,, be productive of certain gain, 
at the expense of an injured plaintiff, to an 
amount to which there is no certain limit. 
Sum in dispute ^10,UU0 ; tiial staved off till 
next assizes, six months distant ; interest at 


five per cent. ; sure profit £250 ; deducting 
only the expense of the business thus made 
as the reward to the law partnei ship for their 
service, the price of the delay thus manufac- 
tured. 

For grounding an application for delay on 
t he score of the ah'^ence of a rnatcricil witness 
tor ms, ever} day in use, aie given in the books 
ot practice : the testimony of a witness (a 
single w'itiiess is siiflieieiit,) delivered in the 
iilfidiivit mode. *1 fius far, nothing particular; 
le.iriii'd judges fas above mentioned) never 
suffeiiiig I hein'.elv'cs to receive testimony in 
anv hut this worst of shapes. But the evi- 
o'enee reci'ived in this bad .shape is hearsay 
evidence : stipposed declarations, supposed 
to have hcmi mule e.xi lajudicially, and even 
by pciMiii" niide-igri.itcd*, -- by the common 
vonchei, the French On; this supposed tes- 
timonv thus tran-mit ted to the coiiit, through 
thepmiof the alfid.iv it-mim's attorney, when 
the nmiieiliate testimony of these supposed 
extra|(idiciallv-s[)( akinu witnesses might, for 
anvthmgthut appeals, have been obtained— 
obtained wall a*. little tiouhle, and without 
the expense. And, unless iqiposed on the 
other side (opfio'ed In testimony, which, so 
far as the mode of deliverv at least is con- 
cerned, cannot he of aiij better complexion,) 
the evidt*nei‘ is conclusive. f 

Observe the foim stated as being in com- 
mon use in the King’s Bench. J 1. “ The de- 
ponent (as he is advised apd believes) cannot 
safely pioceed to the tiial . . . w’ithout the 
testimony ot” [the piopused witness.] No 
avciincnt, even in the way of opinion, in 
gencial let ms, that he can safely [iroceed with 
such testimony, — (hat hehas aii} just ground 
to stand upon. 

li. “ In consequence of the notice of trial 
. . . he, thi> deponent, caii.sed inquiry to be 
made,” &,e. ’(stating [says the foim] the na- 
ture and result ot tlie inquiry made after the 
witness, and the time when he is likely to 
attend.) 

Here we see hearsay evidence of the second 
remove : the peisons inquired of, if anv such 
thei e w’cic, not u|)()ii oath, not judicially ex- 
ainiricd, nor even, without examination, judi- 
cial!} deposing : the supposed inquirer again 
ill the same ca-'C. 

Such IS the sort of evidence which, if the 
statement be collect, is hahitually received, 


+ What if, at what is called the trial, when 
proof came to be given of the matter of fact 
principally in question in the cause, other evi- 
dence m abundance (immediate viv& voce evi- 
dence) being at command, — an advocate were 
to take upon him to produce, instead of it, this 
hearsay evidence in the affidavit mode? The 
thing is impossible: but supposing it done, the 
judge would suppose him out of nis senses, or 
send him to his norn-book. 
j; Tidd’s Practice, Forms, p. 196. 


• Book VIII. Technical System; Chap. X, 
Sittings at Long Intervals. 
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and (unless victoriously opposed by counter- 
evidence) habitually acted upon as conclusive 
by the King’s Bench, 

The Common Pleas seems not much more 
nice. The following extracts aie fiom a 
learned practiser in that couit,"' who does 
not express indeed that it is exclu''ively, or 
more frequently, m use in that couit, than 
in the King’s Bench 

Here diveis particulars lespecting the na- 
ture and result of the inquiry (as above) are 
given . . . “ lie, this deponent [no intermediate 
inquirer here,] hath been [not said when] 
to the house of the said P W [the pi oposed 
witness] and wasinfoimcdfnot said by whom] 
that he was gone to Noi wicn [not said when,] 
and th<it he, this deponent, hath sent thei c 
[not said whom nor when] for the puipose 
of subpmnaing bun , but that the said P W 
18 gone fiom thence, as this deponent hath 
heard [not said fiom whom,] and verily be- 
lieves to be ti ue and that he, this depouv nt, 
cannot get any information w'here the said 
P W. is, but is informed [not said by vvhom, 
or when, or wheie, noi that he so much as 
believes the infoi mation to he true] tliat he 
will be at home in two months . . 

Can any danger attend the attempt, suc- 
cessful or unsuccessful, to stave off a just 
demand fot an indefinite length of time, or 
for ever, by false representations thus con- 
veyed’ 

The application may, it is true, be op- 
posed but with what effect ■' Not a question 
can the opponent (the plaintiff) put to any 
one in this chain of witnesses It may be a 
complete ti«»8UP of lies and nothing can he 
do that can contribute to the detection of 
any one of them The defend mt\ attorney 
being the deponent, his client may have jiosled 
persons to give such hiKe answeis oi state- 
ments (not that it IS w’oith tlio while,) oj? 
the like friendly deception mav have been 
put by the attorney upon the defendant, his 
client 

The least unpromising course seems to be 
to follow the precedent of the ingenious at- 
torney, who, to combat the forged bond, 
forged the release. The plaintiff makes a 
couiiter-aflldavii, saying nothing of the de- 
fendant’s story (for, be it ever so false, w’hat 
can he say of it to any purpose >’) but telling 
a like story of bis own, showing how he has 
an equally mateiial witness now forthcoming, 
but whose testimony, were the required de- 
hiy granted, would be lost 

If to a dishonest defence success may thus 
be given, defeat to a just demand, — so, on 
the otber hand, may defeat be given to a just 
defence, success to an unjust demand, by the 
sameHystem of — what shall we say ’ Inquiry 9 
where not a question can be put ? say at any 
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rate receipt of evidence. Affidavit, f ** t’lat 
A B and C D are material witnesses for de- 
fendant in this cause, without whose evi- 
dence defendant cannot safely proceed to 
trial, as defendant is advised and verily be- 
lieves,” was held bad , “ because the belief 
seemed to go through the whole, as well to 
A B and C D being matei ial witnesses, as to 
the other necessai y pai t of the affidavit, that 
the party cannot safely make defence without 
then testimony, the foimei pait, lespecting 
A B and C D being mateiial witnesses, ought 
to be positively sworn , belief as to it is not 
suihcieiit, but as to the latter part it is ” 

“ Held had ” — and certainly hot without 
sornctlnng like a pretext, at any rate. Pos- 
sibly, in the way above suggested, evasion 
was designed but possibly, and much more 
piobably, not But to w'hat u&e pretend to 
stop up this loop-hole, when so many dooi s are 
left wide open in so many other places ? 

To the materiality of the evidence, “ 6e- 
hef" not surticieiit, ** positive swearing" ne- 
cessary Precious distinction 1 as if anything 
could ever be sw'orii to, hovv«oever positively, 
but belief .as if the materiality of an aiticle 
of evidence were not a matter of opinion , and 
not only of opinion, but (for so it has been 
made by lawyers) a matter of law Whtit an 
indignation w’as once m»itiitested at the pre- 
sumption of a deponent, who took upon him 
to “ swear the law Ignorant and presump- 
tuous maul to pieteud to know the law’ 

Held bad and wliat was the consequence’ 
Was the cause tailed on, without the defen- 
dant’s material, and (if Ins statement were 
tnie) necessaiy, witness* and was the sub- 
jecting hull to the obligidion of complying 
with ail unjust demand tlie ultimate lesult? 
Let us hope lather, though it is not said, 
that the badness of the expression was not so 
fatal but that oppoi tuiiity was given to amend 
It, VIZ by ultenoi affidavits 

But the badness, the real badness, where 
is It’ Not in the suitors, justly and unjustly 
suspected of evasion, but in the practice of 
the court, by which questions are never tiled 
but upon evidence so bad, as to afford to in- 
sincerity a pel petual chance of success, with- 
out the smallest danger of punishment, or 
even of shame 

Suppose the maker of this “ had" affidavit 
present in court, answering upon oath, im- 
promptu , instead of having employed, as 
many days as he thought fit, in studying 
means of evasion, with his attorney at his 
elfiow. A word or two in the way of ques- 
tion, half a minute in tlie way of time, and 
the ambiguity would have vanished. 

A case must not be omitted, — a case of 
prodigious extent in the field of law, — in 


t Sellon’s Crompton, v 419. Day ». Samson, 
Bar. 44«. 


* Sellon’s Crompton, i. 421. 
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which no competition takes place between 
the mischief of delay and the mischief of 
exclusion ; but, the delay (with or without 
design) taking place, the exclusion follows 
without remedy — follows by act of law. 

It results from the principle of Jhcd tunes 
with long intervals. The time for the trial is 
come: it has been fixed, as it is of course, by 
a blind rule. A witness, or an article of writ- 
ten evidence, that was to have been produced, 
fails of being produced. A few days, hours, 
or minutes more, tlie evidence would have 
been produced. Ilut the time is past. It 
therefore cannot be produced. In the first 
place, suppose the failure on the plaintiff’s 
side : what is the consequence ? Misdeci^ion, 
to the [irejiidice of that side. To the plain- 
tiff, loss of the right in res[)cct of piinisinncnt : 
to the malefactor (whatever inav have been 
his guilt,) impunity; teinpoiar) or ultimate, 
according to circumstances. • 

In this case, the exclusion of the evnlence, 
that is, the tion-forlhconiingness of it for 
want of the delay, may have been ilesigned 
or undesigned : the work of man, or the 
W'oi k of adverse foi tune Jlut the mischief re- 
sulting from It, the niisdccision, is the work, 
exclusively the work, of tlie man of law : the 
woik of the technical s^stoni, with its fixed 
days and excessive inteivals. Considered in 
respect of its dm at ion, the exclusion may be 
distingnislied into two penods. The first is 
not the woik of the man of l.iw : his is not 
the blame : accident, or unlicensed misbeha- 
viour,* is the cause: but the second is his 
altogether. A slight evil he sees produced 
without his participation : this does not sa- 
tisfy him ; hut, upon the mere ground of this 
slight evil, he iiiiliots another — in all cases 
a imieh gi eater, in some cases an infinitely 
greater, evil, of the same kind. 

At the preappointed time, tlie evidence is 
not forthcoming: w'hat, in point of reason and 
justice, is the practical result ? Appoint for 
the production of it the earliest open da} in 
w'hich, according to probability, it can be 
forthcoming. No, says the man of law to 
himself: no purpose of mine will be answered 
at this rate. 

Ill cases not criminal (i. e. where, be the 
case what it may, the species of suit belongs 
to that class,) if it be on the plaintiir’s side 
that the failure takes place, the mischief is not 
irreparable. It depends upon him to suffer 
a nonsuit, and proceed anew, paying costs: 
whereupon, at the end of six or twelve months 
from that time, and at the expense of three 
or four or five score pounds, if the evidence 
has not perished in the meantime, he may take 
another chance. 

If it be on the defendant’s side, it may per- 
haps be allowed to him to take such other 
chance : but it depends not upon himself; and 
it must be at an increased expense. On the 


trial in question, the verdict must be against 
him — he in general paying the costs on both 
sides, — and, if he obtains the felicity of a 
new trial, it cannot be till after motion and 
argument thereupon. 

la criminal cases opens a very different 
scene. 

If it be on the defendant’s side that the 
failure takes place, it seems lather difficult to 
pronoiuiee, in every ease, what may be the 
result. On an aiipluMtion made on the ground 
in question on that side, pow'er for putting off 
fhe cause is not w'aiiting; and in each instance 
(he great probability seems to be, that, the 
judge being satisfied of the propiiety of the 
application, due tune w'ould accordingly be 
given. 

It ]'< where the plaintiff’s is the side on 
winch tlie failure takes place, that the preju- 
dic«* applies, and the niiseliief flows in con<e- 
({iience. Hreakiiig out on this side, no mischief 
Is ever to lie lejiaired : and this is called /lu- 
niunit’t and justire. 

At the preappointed hour, a witness who 
should have appeared, fails to appear : an 
ai tide of written cvidenee which should have 
been produced, fails of being produced. Had 
the failure been foreseen, application fur time 
might have been made, and time granted ac- 
cordingly. The failure not having been fore- 
seen, not having been foreseeable, no time 
is to be granted : the omission is fatal : the 
malefaetor tiiumphs.* 

lldiuld here another exemplification of the 
practice of deciding, and against the merits, 
on gioiinds toieign to the merits. 

lleliold here again the pow’er of pardon 
throw’ll out of the window, like medals on a 
coronation day, to any one that will take it 
up : to ail} w’ltness whose testimony is neces- 
sary: to the pos^e‘'Sor, for the lime being, of 
any piece of yaper, the piuduetioii of which is 
necessary : to any one wlio, by fr.ind or force, 
discoverable 01 undiseoveiahle, will niniiage 
so us to keep the man or the [lieco of paper 
out of the w’ay for a few ininnle". 

All this is in favorem vilie. No man’s life 
shall he put twice in jeopardy. Hypocrites 
Say, why is man’s life ever put once in jeo- 
pardy? Did ye ever, could }e ever, give any 
iietter reason for your human sacrifices, than 
used to be given in Mexico, and is now given 
in New' Zealand ? “ Hecause it is what we 

do, and have been used to do, for so many 
hundred years?” 

But the same hypocrisy reigns where there 
is no life in jeopardy. On the continent, non 


* This can only occur of necessity, after the 
jury have been charged to try the indictment in 
question. Before the jury are actually charged, 
the court will, up to the very last moment, listen 
to any application to postpone the trial, either on 
the part of the prosecutor, or of the prisoner : and 
such applications are made every day. — Ed. 
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bi$ in idem is moreover a maxim of Kome-bred 
law t a maxim made indeed of stretching stuff, 
like all maxims of all lawyers 

The malefactor m whose instance the wit- 
ness or the bearer of a paper has fallen sick, 
or been drowned, or been made drunk, and 
so forgotten himself, — how much less guilty 
is he than it the man had come to his tune ^ 
If the chance of triumph must be secured to 
overy malefactor, let it at any rate be a fair 
chance let fortune ludge, not fraud m for- 
tune’s name Admit dice and boxes among 
the furmtuie of the temple of justice but 
let the dice be fair, the boxes fairly handled , 
no loading or cogging, as at picsent. 

CHAPTER V 

EXCLUSION OP IllRELFVANT IDENCE, 

PRO PER 

Op the mischief liable to result from the 
admission of irrelevant evidence, no separate 
mention need be made be it what it may, it 
is resolvable in toto into the mischief piudu- 
cible by vexation, expense, and delay. 

The difference between the ground of ex- 
clusion in the present case, and in those utliei s, 
consists in this ^in those thiee cases (i e 
in every case where the evidence is not ii re- 
levant,) there is an option to make — there is 
a quantity of mischief, a weight in each scale 
there is something to lose by the piopo^cd 
exclusion, — a chance in favoui of justice, 
theie IS a disadvantage that must be incinicd 
by the pioposed exclusion, — a probability in 
favour of misdecision, ot perhajis a certainty 
But in this case, m the case where the in- 
formation proposed to be delivered in the 
character of evidence is irrelevant, there is 
nothing that can be lost by the pioposed ex- 
clusion . not the Last danger of misdecision 
is incurred by it 

In this case, then, the inqiniy is much more 
simple than in any one of those three otheis 
there, there are two quantities to weigh, two 
values to find . here, but one Suppose the 
pioposed evidence irrelevant, exclubiuti is the 
indisputable consequence 

Irrelevant evidence is evidence that bears no 
efficient relation to the fact which it is bi ought 
to prove evidence which pro\cs nothing as 
well might one say, no evidence 

Fit, unquestionably fit, to be excluded But 
to what purpose speak of it ^ Who is there to 
whom it could occui to piopose the admission 
of any discourse coming undei this description^ 
Who is there, whose purpose could in any way 
be aerved by it ? ^ 

To a party, plaintiff or defendant, acting in 
hondfide^ — believing himself to have i ight on 
his sidet and seeking nothing but the means of 
proving it, -—there caii be but one inducement 
for the demanding or delivering irrelevant evi- 
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dence ; viz the belief of its being relevant t 
add, mateiial and needful, without which the 
relevancy of it would not help him. 

False conceptions on this bead are far from 
being uiifrequeiit conceptions which, w’hat- 
ever giouiid there may have been foi them in 
opinion, prove fal«e in the lesult 

By the force of prejudice, in a weak judg- 
ment, in a ditordui ly imagination, there is no 
saying what level le may not he piesented in 
the charactei of a lot of evidence It eveiy 
such supposed or pieteiided article ot infor- 
mation were liable to he obtiuded upon the 
judge, and iii any quantity, at the instance 
and at the plcasuie of either party, and of 
each paity, no power of exclusion on this 
gUHind being lift to the judge, — it is easy to 
conceive how coinplelely, in any cause, the 
justice of tlie case might by this means be 
o\ ei w'heliucd 

Pioscculion for witchcraft oral evidence 
in siippuit of the chaigc On the pait of the 
ficiendant, no direct evident e, hut the general 
pioposition, the alleged iiupiohahihty ot the 
tict, in the ( liai actor ot circumstantial evi- 
dence ^ In leply, on the pirt of the plaintiff, 
to prove the pioba'ulity, Ghuiville’s History 
of Witchcraft, or any othoi aiticle of the 
titMiionologitMl binary, prolfeicd in evidence. 
Upon tills iiiMtation, shall it be the duty of 
the jud.^e to take up the hook on the spot, 
and, pievioiisly to his giving his decision in 
the cause, to le.wl it born beginning to end? 
and so on with legard to eveiy other article 
in that same libiaiy If not, and if he should 
not think fit to lead it, his reason for reject- 
ing it would natuially be foiiinled on some 
such ground as what is expressed by the 
above-merit lulled clause In a leasonable mind 
(ho w'ould say) ifc does not appeal to me that 
the contents of this book aie of a nature to 
conti ibute any thing, or at least anything worth 
regarding, tow aid the forming a persuasion 
aniimiiig the existence ot the alleged acts of 
witchcraft, charged by the plaintiff to have 
been committed by the defendant. 

To a party acting in mah Jide^ the induce- 
ments, constant and casual together, are 
equally obvious We have seen the mischiefs 
liable to result to the party in the light, fiom 
excessive loads of matter, lelevant or irrele- 
vant, thrown upon the mind of the judge: 
perplexity, deception, misdecision We have 
seen the mischief in the shape of vexation, 
expense, and delay, capable of being drawn 
down from the same source upon the party 
who has right upon his side : so many mis- 
chiefs, BO many inducements, in the eyes of 
a malicious and unscrupulous adversary. ^ 

The following are natural exemplifications 
of irrelevant evidence : — 


* See Book V. Ctrctt/Mtantial, Chap. XVI. 
ImpiobuMitffy Ac. 
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1. Be the suit eliminator non-criminnl, 
evidence against Tertiiis is relevant or irre- 
levant as against Reus, according as partici- 
pation is oris not brought home to him. Will 
it be so, or not? Sometimes it will not he to 
be known, till the whole of it has been gone 
thiough; sometimes the fact ot the paitieipu- 
tion may be proved or dispioved in the hr-t 
instance. The line of conduct bj which a 
burthen, a legal obligation, eriiniiml or non- 
criminal, is, or ought to be, imposed upon 
Tertius, ih ^we shall sav) a chain of acts, the 
connexion of whieh witli the eonduel of Reus 
inav be pioved b\ some act anteeedent to the 
very first link, siihscfinent to the hist, or in 
eoiieomitancN with an\ intermediate one. An 
ex'ample oi the iiist-nn'iitioncd case, an order, 
of the next, an act of conlirmatiuii ; of the 
last, cxtiajiidici.il discourse of a coiifcssorial 
nature, in the way ot conveisation, aeknow- 
ledging piirtieipatioii by any of tRose modes 
of behaviour which in a criminal case deno- 
minate a man an acce— ary, whether befoic 
the fiict or niter the fact. 

What mav 1 m ve haiipct’cd is, that, though 
Reus was in confcdeiacy, all along, with 
Tertius, and though evidence snllincnt for 
the pioof of the confederacy exists, and can 
1)0 produc'd, vet the nature of i( cannot he 
understood till after the jiait acted by Tertius 
has been hroiight, to view. 

In all tluse eases, prove participation upon 
Reus, eveij thing that has been done liy Ter- 
tius is material: all evidence which contii- 
butes to proof of it is relevant. It no such 
participation lie proved, all that was done hv 
Teitius is, with leg’aid to Reus, inmiutenal, 
all the evidence ol it iiiclevant. 

If (as in case ol an order, or fonnal net ot 
rntilieation ) it he agreed or e^t.ihli'-hcd that 
no proof ot participation, no other pioof, can 
be given, than vvliat is distinctly sopaialc from 
the evidence ot the piiiicipal course of action; 
if, at the same time, the proof ot theaet of par- 
ticipation be short, that of the piiiieipal course 
of aetion long; the proof, or what is given for 
proof, of the act of participation, should come 
first. Why? Because, tailing this proof, evi- 
dence of the principal couise of action tails 
into the category ot irrelevant evidence, and 
the suit should of course bo rid of it. 

W'liat lias been done by Engli-h law in 
relation to irrelevant evidence, distributes it- 
self naturally under two heads: wliat has been 
done for the exclusion of irrelevant matter, 
and what has been dune fur the accumulation 
of it. 

First, as to the exclusion of it. In this 
lespect, much depends upon the words in 
which the evidence is collected. 

1. Collected vtvd voce^ coram judice et par-^ 
tibuSf all irrelevant matter, everything that 
appears to wander from the point, is nipped 
in the bud. 
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Accoidingly, to the extent in which thin 
mode (including its sub-modifications) is em- 
ployed, irrelevancy, in the character of a 
source of vexation, expense, and delay, is 
scarce known : exelu-sion takes place 
and no iniseliicf is produced on either side. 
None by the exclusion, because w’bat is ex- 
cluded is of no U'-o : none by the irrelevant 
evidence, because, before it lias time to pio- 
duce any niixcliief, the door is shut agains>t it. 

In the following modes of collection, ac- 
cordingly, the plague of irrelevancy is in a 
maimer unknown: — 1. In the natural mode, 
as emploved in eau-cs tried in couits of con- 
seienee, and before justices of the peace out 
of ses-ioiis; '2. Ill the jury trial mode; 3. In 
pi\“Iiriiinarv examinations taken hetore a jus- 
tice ot the [leaee, or before a coroner; 4. In 
examinations before committees of inquiry, 
or eominissioiiers of inquiry. 

2. Ii relevimt evidence is the peculiar growth 
of equity. I'l the liiiigiiage of that country, it 
is nil) d ni'aod'it a ii/ rtinence. For the 
designation ot mutti'r to whieh nothing w'orse 
can he objected than lliat it is useless, the 
vvoid iinjhttiHcut-v seems to have been em- 
plojed: w lien the irrelevancy is aggravated 
liy iiijniioiisncss, the word scandal. 

A «>onseqneiiee inseparable from the modes 
of eolleetion theie in use, i-j, that in this case 
the peccant matter, hetoie it is turned out, 
must he let ill. Thi'^ eiiciimstance w’e may be 
[iieltv well assured was not ov’erlooked, when 
the mode of collection came to he chosen, in, 
l)\, and lor, those courts. Nothing could be 
Ix'tter adapted to the ends of judicature. Bu- 
siness made by the qiiaiiiity of peccant matter 
'et in ; hu-iness made by tlie di-cussions re- 
lative to the exelusioii of it: business made 
by admission in the first place; business made 
by exclusion in the second place. 

The inisclpef 'swelled to such a height as 
to he [):ist endurance the auditory nerves of 
the judge (ot a judge who never heard any- 
thing about the matter) were continually 
wounded by it. it heeame necessary to apply 
a preventive lemcdy. Older that no anhwer* 
he given in without having been signed, and 
thence manufactured and diessedup, by coun- 
sel : Older that no interrogations be exhibited 
for the exainination of witnesses, without hav- 
ing received the sjmio security against scan- 
dal and impertin nee. An a-alitional load of 
vexation, expense, and delay, laid upon all 
causes, and the chance of misdecision increased 
by the sophistication of the evidence, for the 
adding ot a sham security against the irrele- 
vant matter that might come to be introduced 
in here and there a cause ! As if the respon- 
sibility of the underling sort of lawyer whom 

* Keady-written deposition of a defendant, as 
extracted by ready-written allegations and inter- 
rogations delivers on the part of the plaintiff.— « 
See Book II. Securities. 
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the judge punishes eveiy day without scruple, 
could receive any raateiul addition fiotn the 
lesponsibilityof anothei sort of lawyer, whose 
situation is too near that of the judge to be 
exposed to punishment 

Business made by letting in the irrelevancy , 
business made by tossing it about when in, 
and throwing it out, business made by station* 
ing a set of portcis whose constant employ- 
ment IS to keep it out Should iiielevaiicy 
creep in notwithstanding, does the responsi- 
bility amount to ail) tiling^ Oh, no that 
would be contiary to all rule It is the law- 
yer that transgresses , it is the client that is 
punished for it 

How iiiclevancy is shut out, when it is 
men’s wish to shut it out, has been seen al- 
ready But what could be more adverse to 
the ends of jiidnatuie ^ 

We come now to speak of the an angements 
whereby the accumulation of the same valu- 
able matter is compelled, or otliei wise encou- 
raged, m subset vieiice to the same ends 

1. Of one of the consequeiues of the exclu- 
sion put upon the mo>t satisfactoiy kind of 
evidence, confessoiial evidenoo, a momentary 
mention has been already made the time of 
the judge consumed, his faculties oppressed, 
by an inundation of inferior, of hearsay aitd 
other extianeuus, evidence hirst sample of 
vutually irrelevant evidence artificially and 
habitually accumulated, — extraneous, vice 
confessonal at large 

2. In this case, and from the lest of the 
matter belonging to this (use, should be dis- 
tinguished the more particular case where 
the use of the confessonal evidem c is to serve 
for the authentication of an ai tide of wiitlen 
evidence (cuiiiractual, or casual and infor- 
mal.) a sort of evidence extractable from 
the paity, without any additional vexation, 
expense, or delay, and not without a bound- 
less mass of vexation, expense, and del.iy, fr oin 
extraneous sources Second sample of vir- 
tually irrelevant evidence aitificially accumu- 
lated, — extraneous evidence vice confessonal 
for the purpose of authcntic.ition 

In a mass of assertive matter, whatsoever 
IS false without conveying instruction by its 
falsity, is, on that account, whether lelevant 
or ii relevant, at any r<ite superfluous and use- 
less. The falsehoods of the thief, oi othei 
unlicensed malefactor, — such filsehoods, es- 
pecially when drawn tiom him by interroga- 
tion, in court or out of court, are pregnant 
with instruction, useful instruction the fic- 
tioits and other falsehoods of the lawyer, re- 
levant OI irrelevant, always superfluous and 
useloas, barren of instruction, are pregnant 
with nothing but confusion and misconcep- 
tion, their intended fruit. 

3. Of the nature of that sort of discoutse 
which forms the matter of written pleadings, 
a slight sketch has been already given : of 
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its inutility — ofats repugnancy to the ends 
of justice — of its subserviency to the ends 
of judicature Thud sample of vhtually ii- 
rclevant evidence artificially accumulated,— 
matter uf written pleadings, and more espe- 
cial! y of that sort of wiitten pleading which 
Is called spciial 

What I Pleading ’ the matter so carefully 
distinguished fioin evidence? Do you call 
pleading evidence ? 

It is, and it IS not, evidence It is not, to 
any good pur [lose , it is, to a vai lety of bad 
ones It is not, for the purpose of giving 
termination, oi at least any right teimiiu- 
tion, to the suit , it is, foi the purpose of 
giving ( ontinu.mce to the suit It is not, for 
the puipose of giounding any light decision 
upon, and iii favoui of, the meiits, it is, for 
the pui pose of grounding wi ong decisions on 
points foreign to the merits It is not, fur 
the puipos^e of any decision, subset vient to 
any of tbe ends of justice, because, being 
partly irrelevant and partly false, it is known 
to lie unworthy of all regaid, and accoiduigly 
no legaid is ever p.ud to it it is, for the 
purpose of piuducing, without compensation, 
that vexation, expense, and delay, fur which 
a compensation is affui ded by genuine evi- 
deiK e it IS, foi producing that misdecisioii, 
the dangei of winch constitutes the charac- 
teiistic mischief of false evidence 

la lawyers’ language, it is not evidence , 
because lawyers have settled with themselves 
not to give the name of evidence to any asser- 
tion, w Inch, III (.ise uf mendacity, tbeyaienot 
picpaied to punish It is evidence, because, 
with the exception uf that accidental and ad- 
ventitious piopeity, VIZ that of subjecting 
the iittcrei to [niinshment in case of rnoiida- 
city. It has all the characters of evidence 

It is not evidence, for the purpose of sub- 
jecting to punishment the liar by whom it is 
deliver ed , it is evidence, for the pur pose of 
subjecting to pillage the innocent suitor at 
whose expense it is delivered 

4 Bills in equity may either be included 
uiulei the last preceding head, or be consi- 
dered as constituting a separate one 

The matter of them may be considered as 
part of the matter of wiitten pleading, inas- 
much as It takes shelter, along with the test, 
undci the wing of the mendacity-licence 

It may be considered as a separate article, 
in virtue of tbe multifarioiisness of its con- 
tents * in virtue of its containing (over and 
above the matter of asset tion) matter of in- 
tenogation, and matter of surplusage, — 
general matter, which, if the appropriate 
matter happens to be more or less true, is 
still II relevant. 

From the rest of tbe irrelevant matter, 
which, whatever might be the consequence of 
omitting it, never is omitted, may be distin- 
guished one never-omitted portion of scandal 
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and impertinence : impertinence, and that of 
a ecanduloiis nature, regularly put in by the 
learned poison whom the party is forced to pay 
for keeping out scandal and impertinence. 

Another difference. In the >«ort of matter 
that is more apt to be presented by the word 
pleading — in what at common law goes by 
that name — u man puts in, or does not put 
in, lie.s, as he sees convenient : at any rate, 
the obligation of inendacit\ docs not extend 
to any of the assertions appropriate to the 
individual suit. In the matter of a hill, one 
necessary part is appropiiate matter, in re- 
spect of which matter the le.iined draiightb- 
nian is foiced to tell lies, on pain of lo'S of 
cause to his client ; this part is distinguished 
by the name of chaiging part ; a chain of a.s- 
sertions, constituting the indispensable foun- 
dation of the corresponding chain of questions. 
What \ou do not know, and ajk to know 
(ask of the defendant whom ton suppose to 
know,) you mu-t declare that }ou know, and 
pretend to tell the court how it is. 

5. To the account of the diJlcrence in re- 
spect of the mode of collecting the evidence, 
as between common law and equity, must he 
set down an unknown mas^ ot irrelevant or 
otherwise redundant matter, in such ot the 
written instruments as have the name of 
evidence. The commissioner or I'xaminer, 
the judge ad hoc, by whom the cMdeiice is 
extracteil in this shape, is paid accoiding to 
the quantity. That in this state ot things a 
portion ot surplusage should in the aggregate 
mass of causes be generated (not to sa\ in 
each particular cause, ) follows as matter ot 
course. It is eiiually obvious, that the quan- 
tity of it lies not within tlie leacli of calcula- 
tion; varjingwith individual circumstances, 
as w«*ll as with the idiosvncracy ot the indi- 
vidual in each individual cause. 

t>. Indistinctness is the [larciit, not only of 
confusion, but ot surplusage. Confusion gene- 
rates business : surplusage is business ri*ady 
generated. In the com ts called ec( lesiastical, 
the plaintiirs story, true or talse, [lossesses at 
any rate that spe<*u’s and degree ot distinct- 
ness which Is produced b) a division into num- 
bered aiticli's 'I'lie piinciple ot distinctness 
thus infused into the charges, with the indi- 
rect questions virtually included in them, ex- 
tends Itself to the ansvveis, and so on to any 
objections (or, as they are called, eucijdions) 
which, on the score of insufliciency, or any 
other, may come to have been taken to the 
answer. In equity practice, — after the clouds 
of confusion that have been raised by an un- 
divided bill, followed by an undivided answei, 
each with its tiain of surplusage, — two spe- 
cies of instriiment.s (viz. the list of questions 
by which, under the name of interrogatunes, 
testimony is extracted Irora extraneous wit- 
nesses, and the list of observations by which, 
under the name of exceptions, ulterior re- 


sponses are called for at the hands of a de- 
fendant) have somehow or other been suffered 
to receive the benefit of this principle. To 
no lawyer by whom any such articulated in- 
strument was ever drawn — to no piotcssional 
lawver (not to speak of judges,) could the 
distinctness and comparative persiiiciiity of 
the instrument thus divided, have ever been 
a secret : by no such lawyer could that con- 
fusion, which, in the undivided instruments, 
results from the non-application of that prin- 
ciple, have been unexperienced, have passed 
unperccived. It would therefore have long 
ago been applied to every such instrument, 
had distinctiie''S been among the ends of ju- 
dicature. 

7. Of affidavit evidence, that worst sort of 
evidence, on which, and which alone, so many 
causes aie tiled — the onlv sort which a judge 
of the learned class ever leceives for his own 
use, — mention has been made already. To 
point out how eflicieiit, in the character of a 
cause of clearnc'.s, the same princi|)Ie, arti- 
culate division, would be in this case, the 
slightest hint maj (after what has been said 
already) suffice. In the caseot a bill in equity, 
the line that separates question from question 
forms a sort of indirect priiuiple of division, 
and thenee of distinctness, however inade- 
quate. In an affiavdit, even this taint light 
is vvuiitiiig. What «‘an be more evident than 
the utility of affidavit evidence to the ends of 
judicatuie’:' 

The corifu''ion that pei vades affidavit evi- 
dence is still more favourable to evasion; and 
thence (through the medium of deception) to* 
misdecision; thence to vexation, expense, and 
delay, through the medium of irrelevancy. 
Hut Its >.ubserviency to the intermediate ends 
of technical judicaturedoes not lessen its sub- 
serviency to the-e ultimate ends; nor there- 
fore supersede the mention of it. 

When, in a bill in equity, an answer, or a 
depo'-ition, the adverse paity has observed 
what to him appears to come under the de- 
nomination of scandal or impertinence, — he 
applies to the court, that the obnoxious in- 
strmiicnt may be rcfeired to the master (the 
suboidi ate judge of the court,) to report 
whether theie be aiiv matter of that descrip- 
tion ; and if jcs, tis cause it to be e.xpungcd: 
co-'s to be paid by the delinquent. 

How Useful an arrangement, if, in \M%equity 
(as the phrase is) ot this equity practice, 
some master were emplojed, or some other 
connoisseur in scandal and impertinence, to 
look over the whole of the current mass of 
practical forms" in this view- Ten volumes 
of this sort of matter lie before me, all in one 
modern publication, virtual folios, though no- 
minal octavos. 

Impertinence (tp speak technically) he 
mijeht find to constitute the ground of all of 
them; scandal, an appropriate sort of em- 
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broidery, in not a few * more particularly in 
those copious etFusions ot teclmical eloquence 
called indictments and informations, more 
particularly still wheie the elTusion comes 
under the denomination ot a libel, or (on that 
or any other score) comes under the uenoiiu> 
nation of a state ot political oticiice. 

On the occasion ot a libel moi e particiilaily, 
certain scandal is (or at le.tst used to be) re- 
gularly employed to encounter problemati- 
cal t vicious or viituous, the defendant’s life, 
character, and behaviour, is or was aspersed 
Between the two scandals, observe the dif- 
ference that which is certamh/ scandal, is 
uttered under a licence, and the author paid 
for it that winch may eitliei be scandal oi 
useful truth, is uttcied without the licence , 
and the author, guilty oi not guilty, togethei 
with an indeterminate train ot innocent men 
in the character of punters and vendeis, is 
made to pay for it 

In the mean time, and until the viastei heic 
spoken of shall have received the rcfeience, 
and made his leport, and that lepoit been 
acted upon, and the expunction etfected, — 
the way might be paved, at any latc, for 
such a reform, by a constitutional lesolve 
1 mean, among jurymen, but more especially 
special juiymen, and on the occasion of all 
those political ofTenccs of which the mischie- 
vousness i» so piobleinatical as it is coijiinionly 
in tlie case of state libels — to lay it down 
to themselves as an inviolable lule, to pro- 
nounce a verdict ot not guilty, if, among all 
these charges so coupled togethei in the con- 
junctive, there be a single one, winch (w'he- 
ther capable of pi oof or not c<ipable) is not 
fully proved Of what use is that m<m’s 
consaence to iiim, who suffers an attorney- 
general, or any other law'yer at the bur, with 
or without the support ot an impeiiuus and 
brow-beatiiig lawyer upon the bench, to loice 
him to commit peijury ? 


CHAPTER VI 

EXCLUSION OF THF LVlDCNCI- 0» A I AT IKiLlC 
PRIEST, RESPECTING IHI COMl SSlONS IN- 
TRUSIEO TO HIM, PKOPl B. 

Among the cases in winch the exclusion ot 
evidence pieseiits itself as expedient, the 
ease of catholic confession possesses a special 
claim to notice.* 

Ill a political state, in which this most ex- 
tensively adopted modification of the chus- 
tiah*' religion is established upon a footing 
either of equality or preference, the necessity 
of the exclusion demanded on tins giound 
will probably appear too imperious to admit 
of dispute. 


* For the Author's farther views on this sub- 

ject| vide nipro, VoL VI. p. if8. 
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In taking a view of the reasons which plead 
in favour of it, let us therefore suppose the 
scene to he in a country in which the catho- 
lic religion is barely tolerated in which the 
wish would be to see the number of its vo- 
taiies del line, but without being accompanied 
with any intention to aim at its suppression 
by coercive methods 

Any reasons which plead in fav our of the 
exclusion iii this case will, d Joitwri, seive 
to justify the maintenance of it, in a country 
III which this icligioii IS piedominant or esta- 
blished 

The«e reasons seem referable partly to the 
one, partly to the othei, of two of the heads 
above mentioned — viz 1 Evidence (the ag- 
gregate mass of evidence) not lessened, and 
2 Vexation, picpundciant vexation 

1 Fust icason in favoui of the exclusion* 
mass of evidence not lessened by it 

Suppose it an established, and thence a 
known rule of pioccdurc, that a catholic piiest 
is not exempted hum the obligation of dis- 
closing (if iMlled upon in a judicial way, like 
any othei witness) statements made to him 
in such his chaiactei, by a peison appearing 
before him in the cliaiactei of a penitent, in 
the catholic 'sense statements of such a na- 
ture, as would Opel ate m the chaiacter of 
self-prejudiiing (includiiig self-ciiininative) 
evidence, it repoi ted by such bis confessor, in 
or for the use of a court of justice. ^ 

What would be the consequence ^ — That,' 
of that quantity of confessorial evidence which 
IS now delivered m seciet for a pin pose puiely 
religious, a cei tain jnoportion (it is impossible 
to say what, but probably a very considerable 
one) w'ould not be so dcliveieil would be 
kept back, uiidei the appiehensum of its being 
made use of foi a judicial pm pose The rule 
would opciate as a piolnbition upon all such 
confessions for the spii itual pin pose, as would 
be applicable to the teiiipuial puipose and 
the penalty would be, whatevei consequence 
of a penal oi otbeiwise bmlbeiison>e iiatuie 
might be expected to dovv fioiu the decision 
wli.th such testimony would warrant, and 
would tbeiefoie be o.tkulatcd to diavv forth. 

So fai as the piohibitiun thus applied had 
its natural effect — the effect of preventing the 
pia< tn‘e, — so far, the suppoit afforded to the 
exclusion by the leasun ** mass of evidence 
not lessened,” would extend So fai as the 
prohibition failed ot being followed by this 
effect, the reason operating iii snppoitof the 
exclusion would be to be sought for under 
another head, vcaafton, prepoiideiant vexa- 
tion. 

Of this vexation, then, what would be the 
quality and the amount’ It would present 
itself in a variety of shapes ; ^ 

1 1 set out with the supposition, that, in 
the country in question, the catholic religion 
was meant 1o be tolera^^. But with any 



Ch.VI.] proper EXCLUSIONS— 'catholic CONFESSION. 367 

idea of toleration, a coercion of this nature The basis of the inquiry is, tliat this insti- 
ls altogether inconsistent and incompatible, tution is an essential ttaluie of the catholic 
In the character of penitents, the people religion, and that the catholic religion is not 
would be presticd with the whole weight of to be suppies«cd b} force, 
the penal branch of the law; inhibited from If in some ^ha|)t‘s the revelation of testi- 
the exercise of this essiMitial and indispensable mony thus obtained would be of use to jus. 
article of their religion ; prohibited, on pain tice, there are otheis in which the disclcsures 
of death, from the confession of all such mis- thus made are actually of use to justice, under 
deeds a'<, if judicially disclosed, would have the assurance of their never reaching the cars 
the effect of drawing down upon them that of the judge, llepentance, and consequent 
punishment; and so, in the ease of infeiior abstinence from future ini.sdeods of the like 
misdeeds, eomb.it ed by infeiior punisliiiieiits. nature; repentance, followed even by satis- 
Sucli would lie the coiiseijuenee to peiii- faction in some shape or other, satisfaction 
tents ; to confessms, the eon^equeiice-. would more or less adequate for the past : such are 
be at least equally oppre-sive. To them, it the well known eonseqiiences of the institu- 
would be a cownrii'lit persecution: it any lion; though in a pioportion which, besides 
hardship, inflicted on a man on u religious being evcivwlieie unascei tainahle, will in 
acrouiit, be susceptible of that, now liappil} every eoiintry and in every age be variable, 
odious, iiuine. To all induidu.ils of tli<it pro- aeeoiding to the degree and quality of the 
fession, it would be an Older to violate what influence c\eici''cd over the jieople by the 
by them is niimbcied amongst the mtist sieivd religioii>. sanction in that form, and the com- 
of religious duties. In tins case, as in the ple.Mon of the inoial part of their character 
c.ise of all conflicts of this kind, some W'ould in oihe»‘ respects. 

stand tiiin nndertlicpeisccntion,otlicrswonld I>iit, wilboiit any violation of this part of 
sink under it. To the lormcr, supposing liis religious duty, and even without having 
arrangements on lliis licad cflieient and eon- suceecded so far as to have produced in the 
sistent, it w'oubi have the ctfeet of inifiristin- breast of tlie misduer aiij permanent and efli- 
ment — a most severe iinpiisoiimcnt fur lite. eacious repentance, modes are not wanting ill 
As to those who sunk under it, — what pio- w’liieh it luaj be in the power, as it naturally 
portion of the nuinliei would on this occasion w’ill he in the inclination, ot a conscientious 
be visited by the loimcnlsot a wounded eon- and intelligent confe.ssor, to furnish such in- 
science, and to wbatdegiee ot intensity those formation as sliall lender essential service to 
torments would amount in the iiistanee of the interests of justice 1 mean, by ministering 
each individual, aie tpiextioiis, the answer to to the prevention of such individual misdeeds 
which must on this occasion lx* leteried by a as, though meiiitaled, aie as yet at a stage 
iion-catliulic to the most competent judges short ot eonsiiniin.ition ; or of such others 
amongst catholics : but a species of sulfcring, as, though as yet not distinctly in contempla- 
the estimation of which docs not reipiiie any lion, are in a way to pie-ent tlicinselves to the 
such appropriate and precise information, is ‘•auie coniqitcd iiiiiid. Who the misdoer is, 
the infamy that could not hnt attach it'clf to 1 the confessor know? better than to disclose; 
the violation of.su import.int a piolessumul as i as little will he give any such information as 
well as religious duty j lony h'a<l to the, arie-'tation of tl.e delinquent, 

The advantage g.iined hv the rooreion — j under ciri'umstanees likely to end in his being 
gained in the shape ot U'-s|stanee to jnsjiee, ' < i nshedhy the alHietive hand ofthe law. Hut, 
would he casual, and even lare : the iniscliief | without any siieh diselosiiie, he may disclose 
produced by it, constant anil all-extensive, j what shall lie suflicient to prevent the eon- 
Without reekoiiing tlie instances in which it | snmnialion of the impending inisehief. “ At 
happened to the uiipieheiision to lie realized, ' such or such an hour, go not, unless accom- 
the alarm itself, intense ami all-comprelien- pained, to such or such a phice : strengthen 
«ive as it would he, wonhl he a most extensive J such or sucli a dooi : he r.iieful to keep well 
as well as afflictive grievance. fastened such or such a window.” 

But the vexation pointed to as above would Warnings of this kind, if I understand a- 
not he the only price that would he to he right, have not unfreqiiently been given: — 
paid for so inadequate an advantage. The warnings, whieli miglit have been given, and 
advantages of a temporal nature, whieh, in would have been given in better times, might 
the countries in which this religious practice (^bad they been given) have opeiated as pre- 
is ill use, flow from it at present, would in a wntives to the most grievous public cahi- 
great degree be lost : the loss of them would niities. At the time of the religious w'ars in 
be as extensive as the good elFeets of the co- France, more than one of the faiiaties, who, 
ercion in the character of an aid to justice. withdiffeient degree.s of success, aimed a mur- 
To form any comparative estimate of the derous hand at the person of the nioiiBrch, 
bad and good effects flowing from this insti- prepared themselves tor the enterprise, ac- 
tiition, belongs not, even in a point of view coiding to the histories of the times, by pre- 
pnrely emporal, to the design of this work, vious confessions, in the course of which the 
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dedgn was more or less disclosed Without 
^posing the intended asba»stii, it might na- 
turally have been in the pouer of the con- 
fessor to have frustrated lub ildgit luus pi oject 
without oppoitunit>, the atteuipt would not 
have been made , and, without the attempt, 
the design would not ha\e atforded evidence 
sufficient for the pin pose of penal )ustice 
The discussion has been rendeied the moic 
particular, for the purpose of gi vingthe cleai et 
View of the essential differences by wbioh this 
case stands distinguished fium auothci, with 
which it might be liable to be confouuded 1 
mean the case of those disclosuies which may 
come to be made by an individual, enmiual 
or non-crimiual, to a law adviset, in the cha- 
racter of attorney or advocate, a topic winch 
will come to he coiisideied in its place * 


CHAPTER VII 

REMEDIES SUCCEDANEODS TO THE 
EXCLUSION 01 EVIDENCE 

We have seen how easily it may happen that 
the evils opposite to the collate! al ende of 
justice shall be gi eater than the evils opposite 
to the direct ends , that the vexation, ex- 
pense, and delay, produced by the deliveiyof 
this or that lot of evidence, shall constitute 
a greater mass of evil than that of the undue 
decision or tailuie of justice that mav take 
place for want of it and this, even supposing 
the raisdecision to he not meiely the acciden- 
tal or probable, but the neccssaiy, result of 
the exclusion put upon the evidence Wc have 
seen that, in this case, if theie be no other 
resouice, the piopiiety of the exclusion is a 
necessary result 

But, how necessary soovoi, it is manifestly 
an extteme and a most disastious lemed} It 
is sitting down under the disease, to save the 
unpleasant consequences appieheiided fioni 
the leinedy. It is taking the couise the 
patient would take, who should lesolve to 
endure the torment of the stone, in order to 
save the pain and danger of the operation. 

But as, under the pressure of that bodily 
affliction, a skilful physician will natiually 
look out with anxious diligence for whatevci 
milder remedy presents any piospect of re- 
lief, — so, where vexation, expense, and delay, 
IS the disease, a vigilant and honest legislator 
will never embrace exclusion and thence mis- 
decision in the character of a remedy, without 
applying all his industry to the discovery of 
other lemedies that may he applied without 
contravention of any of the ends of justice. 

If the exclusion of evidence be ptoper and 
justifiable in any case, it can only be in de- 
fault, or by reason of the insufficiency, of 

• Vide tnfray Part I V. Vexatton , Chap. V. 
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such milder remedies. The indication there- 
fore of what presents itself in that character, 
IS a task which seems indispensable to the 
present woik 

Tiie following short desciiptions may serve, 
in the hi at instance, to afford a general con- 
I ceptiuri of the principal arrangements that 
oflei themselves to this view. Explanations, 
when they appear necessary, will follow. Let 
it not be logaidcd as an objection, if a set of 
aiiangcments presented heie in the charac- 
ter of succedanea to a comparatively narrow 
abuse, exclusion of evidence, should be found 
to include the leading fcatuies of a system 
competent tu the extiipation of the immense 
mountain of ahu->e, of which that inferior bill 
fot ms a pai t Its utility with reference to that 
extraneous puipnsc, neither destroys nor im- 
pairs its utility with rcfeience to the diiect 
purpose of this woik 

I Agaifist vexation, expense, and delay, 
taken togethei — 

1 Anticipative suivey of the contents of 
the budget of evidence on both sides 

2 Tiihunals within itaih — in which is 
included, limitation of the lociil extent of 
judicial districts, thence augmentation, or 
(ac« 01 ding to what has been, or has not been, 
done befoie) restoiation, oi non- reduction, 
of then niiinher the county courts, and more 
especially the bundled couits, of former times 
in England 

3 Sittings of eaih uiiintei I upted Expin- 
plificatioiis the ditfei ent i < ui Is of conscience 
scatteied heie and theie ovci the face of the 
couiitiy, hut more pat ticularly and literally 
the London polite offices * Also, the courts 
held to so inaiiy pm poses by justices of peace, 
acting, not in geiieial sessions, but in volim- 
taiy division meetings , or singly, at then own 
houses 

4 Meeting of the parties coram judice, at 
the outset ot evciy cause, for the pm pose of 
the above-mentioned anticipative suivey, as 
well as for so uuiiy other pui poses Exem- 
plihcatioiis — piactice of the courts of con- 
st icnce, and of the courts held by justices of 
the peace, as above 

o Examination by epistolary correspon- 
dence, and, by that means, of persons lesi- 
dent at any magnitude of distance : whether 
within or without the effectual jurisdiction 
of the court in question, or the government 
undei which it acts This, in the case wheie 
examination viid voce is baned by impracti- 
cability, pliysioal or pi udential 

II Against expense, exclusively or more 
particularly — 

(6) 1 Power to any paity to insist upon 
the production of any evidence, notwithstand- 


*{■ By 2 & 3 Vict c. 71) the magistrates are 
to sit in the police courts every day from ten till 
six.-— Elf. 
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ing any prepondcrancy of expense, on condi- 
tion of bearing the burthen of it definitively, 
as well as in the first instance. This includes 
the defraying the expense necessary to the 
production of evidence deemed necessary to 
the opposite party, in preference to the see- 
ing a decision pronounced in favour of the 
adversary (say the defendant') on the ground 
of the inordinateness of such necessary ex- 
pense. 

(7) '2. Advertisement for a>svistanrc to jus- 
tice for the expense of e\ idcnce. The need 
of such assistance tf» he certified hy the judge, 
if he thinks fit, after hearing what, on the 
occasion of the auticipative survey, lias been 
said on both '-ides. 

(8) 3. Abolition of taxes upon justice. 

III. Against delay : — 

Against delay, in respect of the contin- 
gently consequent deperilion of the matter of 
evidence : — • 

(9) 1. Prompt collection of forthcoming, 
without waiting tor the nntorllicoming, evi- 
dence. 

Against, delay in resjicct of the contin- 
gently coii'^cquent deperition ot the matter 
of satisfaction : — 

(10) 2. Provisional deci'.ion on cither side: 
taking sutricieiit seeiiiity lor restitution ad 
inteyrim, in the event of a suhvequent pro- 
duction of the as yet iinfoi tlicoiiiing evi- 
dence. 

(11) .3. Provisional sequestration of the 
matter of sati-faction, without ulterior deci- 
sion at that time. 

IV. Agaiint v'exation to the judicial breasts, 
and coiisecpK’nl delay, in the paramount ap- 
pellate judicature ot the House of Lords (a 
very particular case, peculiar to the Hritish 
conMitiition ) 

(12) 1. Application of the prineiph* of the 
Grenville Act to that upper hou'^e of parlia- 
ment. 

After this summary view, let us now de- 
scend to particulars. 

I. Kemedy the tir-t : — Anlicipativc survey 
of th(* contents of the budget of evidence; 
viz. of the contents of it on both side-., and 
(when there are divers persons on the jilain- 
tilf’s side, or on the defendant’s side, or on 
both) on all sides. 

That vexation, expense, and delay, may be 
saved, by putting an exeliision upon a lot of 
evidence, is manifest enough. He the evidence 
ever so necessary to right decision, the pro- 
duction of it will always l)e attended with 
some portion (he it ever so small) of each of 
those collateral inconveniences. Exclude the 
evidence, you exclude right derision, you ex- 
clude justice; but, on the other hand, you 
exclude along with it those collateral, and 
minor, and (generally speaking) inferior, in- 
conveniences. 

Among the advantages resulting from the 

voi. vn. 


preparatory operation, one is obvious enough t 
the exclusion which it would, every now and 
then, enable the judge to put upon evidence 
that would otherwise have been to be re- 
ceived — upon evidence deemed irrelevant or 
superfluous; which is as nmclvas to say, of 
such a nature, that, by the exclusion of it, no 
prejudice could come to the ends of justice. 

But, on the present OQcasion, it is not in 
the character of a means of exclusion that 
this operation i.s pi oposed, but as a means of 
saving the judge from the necessity of putting 
exeluhion upon evidence: from the necessity 
of an operation '-o adverse, or even fatal, to 
the diieet ends of jiotiee, in the ease where 
the lot of evidenec* which hut for tJiat sur- 
vey would have been to he excluded, was 
material; and still more, if it was absolutely 
iie«*e>sary to ena’ile the judge to pronounce 
such a decision as slufil he conformable to 
those direct and pi iiieipally - to-be- regarded 
ends. In this character, the use of the aiiti- 
eipative survey is not quite so obvious as in 
the other character just mentioned. 

1. I'nder the blind ariangements made, on 
tlic ground liere in question, bj English juris- 
prudence (a limiti'd allowance of time for the 
whole tri;il, inoluding the production of all 
the evidence — a limited allowance of time, 
for a quantity of business that may be any 
mimher of times greater than the whole quan- 
tity of the husinc'-s that can pos-sibly be done 
in that time,) — an incident which, for want 
of such antieipative survey, must every now 
and then take place, is, that, in the confusion 
produced by this forced cond'ensation, a quan- 
tity of evidence altogether iti<lispcii^able shall 
stand excluded ; wdiilo another mass, which 
upon the antieipative survey vvmild have been 
seen to he siiperflnons, has been admnted. In- 
troduce the antiei[)utive survey, the super- 
fluous evidence is excluded; and, by means 
of the room flms gained, the indispensable 
mass of evidonee, the evidence necessary to 
the prineipiil end of justice, is let in. 

Of till* blind fix.stion and limitation of the 
quuntitj of time allotted for the reception of 
a iiia-s ot evidence, the quantity of which, 
for the pill pose of any general rule, is incap- 
able ot being foreknown, — of this imbecility 
or this traud, the con-eqiieiice is, an indis- 
criminating exeluMon of an iiideteriniiiablc 
proportion of the whole mass of the evidence 
w'hieh would otherwise have been delivered. 
Of the prevalence of this blind practice in the 
Engli'-h sjsteiu, an iiidii'ation '-oinewhat more 
in detail has been given in another place.*’ 
Rendering the practice on this head com- 
pletely consistent with the ends of justice, 
is w'hat could not be done without the aboli- 
tion of those barricades, and the restitution 

• Book VIII. Technical System; Chap. IX* 
Blind Fixation of Times. 

2 A 



RATIONALE OP JUDICIAL EVIDENCE. [B. IX. P. 11 


870 

of natural liberty. But, supposing them to 
remain, in the ptoposed anticipative survey 
may be seen the only remedy by which the 
venom ot that abuse can be mitigated, and 
the mischief of it reduced. 

English home-bred law, as also Rome-bred 
law (English as well as continental,) afford 
each of them a remarkable exemplification of 
a blind and indiscriminate exclusion put upon 
masses of evidence, in nature ass well as quan- 
tity altogethei indeterminate * English home- 
bred, by means of the limited and unextensi- 
ble quantity of time allowed in most cases for 
the reception of the whole mass ot evidence , 
Rome-bred, in consequence of the studied 
secrecy, by the opeiation of which the door 
is shut against all such counter-evidence, or 
other ulterior evidence, the demand fot which 
would have been created and made known, 
had the mass of evidence adduced by each 
pai ty been known in time to the other These 
examples, while they bring to view the de- 
mand for the anticipative survey here pio- 
posed, will serve to show, at the same time, 
how exclusion of evidence is liable to be pro- 
duced, not only without beneht, but without 
thought and, while they show the use of 
this survey in other respects, will also show 
in what it has the effect of preserving fiom 
exclusion, evidence which would otherwise 
have been subjected to that fate * 

The following would be the sort of antici- 
pative survey which I would propose . — 

Each party, in the pi esence of the other oi 
others, produces a list of the contents of his 
budget of proposed evidence names and de- 
scriptions of the proposed witnesses , whence 
they or their testimony have to come , with 
the artiql^s of real and written evidence (if 
any) which they will respectively have to pio- 
duce, and the particular pui poses lot which 
each article of evidence is wanted. Each party, 
in a woid, gives in, foi the con&ideiation of 
the judge and the opposite party or paities, 
the same sort of information (so far as evi- 
dence is concerned) that, under the existing 
system each party’e attorney puts into the soit 
of document called a biief, for the instiuction 
of the advocate. 

Results of such a survey : — 

1. All evidence which (supposing it to be 
true) will, in the opinion of the judge, be either 
irrelevant, or unnecessary, or unavailing, 
discarded beforehand and the vexation, ex- 
pense, and delay, attached to the production 
of it, saved. 

S2. Item, all evidence, from the production 
of which, though material and even necessary, 
a pfeponderant amount of vexation, expense, 
and delay, would be inseparable. 


* See Part VI. DtsguUed Exolitsions, Chap. 
III. Excluston put *^oa tndetermtmte por- 
Hotu of the matter of Evidence^ 


3. In the instance of each article, arrange- 
ments taken in concert, for the production of 
it m such time and manner as shall be attend- 
ed with least delay, vexation, and expense. 

It IS only where the cause labouis under a 
certain degree of complexity, that the demand 
for this SOI t of sui vey can have place In the 
great majoiity of causes, this one meeting 
would serve for the teiminalion as well as 
comincnccment of the cause as it does in the 
English courts of conscience 

In some cases, ncithei the effect nor the 
substance of the evidence can be anticipated: 
the effect of on otiginal, lor example, fiom an 
alleged tianscnpt ami the points to which 
it IS possible for a witness to speak may of- 
ten be foieknown with certainty, when the 
effect of his testimony can not reasonably be 
presumed. 

Many arc the cases m which the irrelevancy 
or inutility of one mass of evidence follows 
with cei tainty from the omission of another. 
Discai d Titles, all testimonies respci ting his 
chaiacter, all evidences which arc wanted for 
no othci purpose than to operate in opposition 
or suppoi t of his, become (whether ii relevant 
or no) useless 

Confiont the anticipative survey with spe- 
cial pleading Tlie infoi mation which specia. 
pleading gives (oi rather professes to give 
without giving,) and in the worst possible 
mode, and by a chain of communication pur- 
posely wire-drawn thiough a course of months 
or years, — that, and moie, the anticipative 
SUI vey gives, fieely and honestly gives, in the 
course of a single meeting, commonly in fewer 
minutes than the other course would consume 
months Special pleading bungs forwaid the 
allegations, caicfully keeping back the evi- 
dence (if any) fiora which they are to leceive 
thcii suppoi t the anticipative sui vey brings 
to view at the same time, the allegations, and 
eitliei the evidence itself or the sources from 
which it is to come. Special pleading, giving 
(t e selling) encouragement, rewai d, to false 
allegations, to which, — exempting them fiom 
the punishment piovided for allegations re- 
cognised in the character of evidence, — it has 
secured the effect of evidence . the anticipa- 
tive survey, throwing the sunshine of cross- 
examination upon eveiy syllable that is said, 
— call it allegation, call it evidence. 

Meantime, this anticipative survey, what 
is it ^ Is it vision, imagination, innovation ? 
Comes it fiom Formosa ? from Utopia’ No : 
not it indeed * nothing is there in the least 
new in it, but the name. You may see it, in 
every court whete Justice is in honour, and, 
at the sometime, permitted by Power to show 
her face. You may see it in every arbitration 
court , in every police office ; in the court of 
every justice of the peace throughout the 
kingdom, acting out of the trammels of regu- 
lar iniquity. You may see it in any court of 
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conscience, as often as the natttre of the cause 
admits of its containing a mass of eviden- 
tiary matter complex enough to afford a de- 
mand for any such distant scrutiny. You may 
see it in every counters, in every attorney’s, 
brief: with no other dilFeretiee than between 
complete, correct, and voluntarily or invo- 
luntarily honest, information, on tlic one hand, 
and, purposely incomplete, purposely incor- 
rect, mutilated, garbled, sophisticated, on the 
other. 

IF. Remedy the second: — Tribunals within 
reach. 

In other points of view, the importance of 
this remedy belongs not to the present pur- 
pose. UiminUh in idea the importance of the 
matter in dispute in the cause ; increase the 
distance of tlio spot from which a witness, or 
the hearer of an aiticle of real or written evi- 
dence (who to tliis purpo^c may be called a 
witness,) has to come; increase, in like man- 
ner, the number of such witnesses; — you may 
always bring about a state of things in which 
the vexation, expense, and dehiy, att:iched 
to such convcj.ince, slialt severally or jointly 
form a mass of eollator.il inconvenience pre- 
ponderant over the evil opposite to the direct 
ends of justice in the case in question ; over 
the evil of tnisdecisiun. Hut whercNcr this 
reversal of the more usual and natural pro- 
pot tion takes jdace, e.vclusion of the evidence 
{though inisdecision follow) is the result au- 
thoriz(‘d and retjuired by a <lue regard to the 
aggregate of the ends of justice. Hut mis- 
decision, especially when manifest, is a great 
and glaring evil : it is a lamentable resource. 
Diminish, on the other hand, the distance of 
the spot from whence the witness or witnesses 
have to come, in order to reach the scat of 
judicature, jou may make sure of coming to 
a state of things in which the aggregate in- 
convenience of vexation, expense, and delay, 
by reason of attcnd:iiice, can never be equal 
in weight to the evil of inisdecision in any the 
least important cause. 

The length to which, in point of prudential 
and even phjsical practicability, the applica- 
tion of this remedy can be carried, depends, 
it is manifest, upon the statu of the popula- 
tion. Confront, on this ground, the state of 
lyondon or Paris, with that of Siberia or the 
back settlements in America. 

In default or aid of viva voce deposition 
and examination, comes naturally the epis- 
tolary mode, as mentioned elsewhere. Un- 
fortunately, the same causes which render 
the establishment of tribunals within every- 
body’s reach for vivd voce deposition and mu- 
tual examination of the parties, impracticable, 
render the epistolary mode of communication 
unapt to be generally practicable. 

But, in this same state of things, the sub- 
stitution of professional agents, as under the 
technical system, would in general be not less 
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impracticable ; and, instead of assuaging the 
'inconvenience, would be more apt to aggra- 
vate it. 

The consequence is, that, in a thinly peo- 
pled country, for slight injuries (more pre- 
cisely ns to the degree it is impo'vsihle lo 
speak) the nature of things admits not of a 
remedy. Within the ho.soin of each family, 
absolute power in the head ; as between a 
member of one family and that of another, 
independence and anarchy : such is the state 
of things, unless in so far as it may be sus- 
ceptible of reVud’ from the occasional and rare 
vi''itati()iis of delegated (yet to this purpose 
absolute) power fioin a distance. 

In a system of abuse, particular abuses serve 
soinetinies as palliatives, sometimes as covers 
and apparent justilications, to each other. 

In the absence ot tribunals within reach, 
may he seen the most plausible pretence for 
the exjiulsion of the [larties from the presence 
of the judge. 

Out of Hritish ground, it would he dilficult 
to fo. Ill an idea of the pitch to which the 
giievance opposite to the arrangement now 
proposed has been laised in England. Value 
at stake, a few tlioiisands ot pound.s, or a 
lew shillmgs ; station ot the judge in tlie 
metropolis ; abode of suitors at 350 miles 
distance. 

Even in England, it is comparatively an 
innovation. In former times, each county, 
each hundred, had its court ; nut to speak of 
minor ones : and if for one sort of cause, why 
not for another i Hut the great judges, whose 
lips were close to the sovereign’s oar, stole 
the sword from his side, and crushed their 
little rivals at a distance : the metropolitan 
courts swallowed up the eoimtry ones. By 
these and other devices personal attendance 
being reiideied intolerable to the parties, — 
admission of luihstitutes under the name of 
attorneys, was prayed for, and granted, as an 
indulgence. Dependants, accomplices, and 
insti uments of the judges, — these substitutes 
became the natural enemies, and (with their 
contederates the advocate#, called serjeants 
and appi entices) the sure betrayers, of the 
parties their employers. 

To those real grievanoos, circuit courts add- 
ed a sham remedy : excess of delay, crowned 
by excess of precipitation. In each separate 
cause, six or twelve months consumed in the 
London offices, in doing worse than nothing; 
at each one of a given list of county towns, 
from one to four days employed in a year, in 
running causes against time : for any given 
number of causes, each of any given length, 
exactly at every place the same time. 

III. Remedy the third: — Sittings uninter^ 
rupted. 

This remedy corresponds to another arti- 
cle in the list of the devices of the technical 
system, viz. fxed times with long intermls t 
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and consists in the removal of that abuse. In 
other respects, the iiiiscbievuuiinesb ot that 
abuse, the consequent iinpoi tance of this re- 
medy, are topics that ticlong not to the pre- 
sent head.* 

What belongs to the present head, is to 
show how the evil attached to misdci'i-tion 
by reason of exclusion of evideiu e, and thence 
to exclusion of evidence, may be removed or 
lessened by these other means , viz by hlling 
up the vast gulfs fixed at piescnt between 
the to-day and the to-morrow, in the chrono- 
logy of technical judicature 

In Westminster ILill, as eveijbody knows 
or is supposed to know, there aie exactly four 
days, and no rnuie, in every year each day 
consisting of twenty-eight oi dinat y day s, moi e 
or less Distance between to-day and to- 
morrow various * minimum, about one month, 
maximum, nioic than four calendar inoiitlis 
In the rest of England, certain noitliein 
counties excepted, there are, accoidiiig to the 
same chronology, but two days in a year, viz 
in the juridical metiopolis, the as<,ize town 
of each county each such day consisting of 
two oidinary days, or thereabouts , distance 
between to-day and to-monow, half a ycai 
In three northern counties theie is but 
one such day ,f the length of it not diffenng, 
in any considerable dcgiec, fiom that of a 
souihein day distance between to-day and 
to-morrow, one whole year 

To give a complete and accuiate system of 
juridical chionology would be to give a com- 
plete institute of a separate branch ot science, 
forming, as already observed, a twig of that 
branch of the flaih ]aiiguni>c lllustialioii 
only being the object beic, the above outline 
will be sufficiently full and accuiate tor the 
present purpose 

Of these gicat gulfs between day and day, 
the effect in respect of exclusion of evidence 
IS two-fold — 1 To increase the evil of it, 
when it takes place , 2 And thereby the co- 
gency of the demand for it 

The plaintiflf’s light rests upon a deed 
To-day the origiiial is not, could not have 
oeen, forthcoming to-monow, at least tor 
anything that is known to the contraiy, it 
will or would be a tianscnpt, a correct 
and complete tianscnpt, is forthcoming now 
But, the original being in existence, the tian- 
script, not being the best evidence, stands 
excluded, unless the defendant, by and with 
the advice of bis learned assistants, thinks fit 
to admit it. 

Observe now the difference between na- 
tural time, and juridical time. 

The juridical to-monow, is it the natural 
to-morrow ? The delay, taken by itself, is 
scarce an object to either party no advan- 
tage worth stickling for to a mall fide de- 


« See Book VIII. Chap. X. 
f YxdeeuprOi p. 51 » Sub^note JSdL 


[B.IX P. II 

fendant and bis learned accomplices. The 
expense though commonly an inferior, would 
indeed be something of an object inoi e or 
less (understand the expense of a fiesh heat- 
ing, with its tiesh fees ) But, forasmuch 
as in most cases the costs on both sides fall 
to the chatgc of him against whom the deci- 
sion passes, the costs of the delay thus pur- 
chased would fall upon the pui chaser and the 
amountotthc lespite being, by the supposition, 
no inoie than a ii ituial day, it can scarce evei 
happen that the aiU aiitagc'tlius to be purchased 
shall be adequate to the expense He will, 
theietuic, ot couise, admit the tianscnpt in- 
stead of the OI iginal in other ivonis, not call 
toi the putting upon the original that exclu- 
sion which ho has a iiglit to (all toi 

The jiiiidical to-nioirow, on the othei 
hand, is it so long to look foi as this day six 
months > In the oidinary state of things, the 
exclusion ot tlieintenoi second-hand evidence 
will be rigorously exacted The injured plain- 
tiff excepted, it is the uiteiest ot all parties 
that the application of the excluding rule be 
exacted without mercy It is the inteicst of 
the malefactoiS Icaiiied accomplices ot all 
classes, and they have taken caie that it 
shall be his Costs of to day’s fi uitless hear- 
ing, so much icvengc at any rate Half a 
year’s intciest upon the sum due • or, what 
comes to the same thing, upon a sura equal 
to the value of the service (in what shape so- 
e\ci) dem.uided by the plaintiff, at the charge 
of the defendant, at the hands of the judge. 
Halt a yeai’s interest upon the sum due . to 
this amount is the premium which the leatned 
contnveis of the system have taken care to 
secuie, for encoui aging men to engage and 
pel sevei e (in the teeth of conscience) in the 
defence of a bad cause a bounty, to the 
value ot which, as any one may see, there are 
no limits Add to the above, the chance of 
saving the ptmeipal, by the depeiition of the 
evidence in the course ot this jm idical day ; or 
the ceitainty of it by withdi awing the matter 
of satisfaction, the defendant’s property, out 
of the plaintiff’s reach Add again two other 
chances, which, ni a mass of cases coveiiiig a 
gieat exent of giound in the field ot law, for 
the better cucourtigement ot business- making 
injustice, the same learned wits have been 
ingenious enough to provide, and happy enough 
to preserve In many cases, upon the death 
of the malefactor, death of the suit, for the 
benefit of his repi esentatives upon the death 
of the party injured, death of the suit, for the 
benefit of the maletactoi himself. 

Thus stands the premium in the south of 
England ; and in the northern counties above 
mentioned, the value of it, as above men- 
tioned, IS exactly double. 

Thus at common law * but in equity, it 
sets calculation at defiance. 

Thus stand the interests of the defendant, 
dishonest or honest: thus stand the interests 
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of the defendant’s honest or dishonest, but 
in both cases equally unpunishable and irre- 
proachable, professional assistants and ad- 
visers. 

But the interest of the injured plaintiff’s 
assistants and advisers, which way do they 
point? The same way as those of their own 
client? No: but the same way, and with 
equal force, as those of his adversary’s equally 
learned professional assistants and advisers. 

In this state of things, is it in the nature of 
man — is it in the nature of the man of law, 
that the exertions made for the admi^'Sion 
should he equally sincere, equally strenuous, 
with the exertions made for the exclusion, of 
the evidence ? 

In equity you have plaintiffsand defendants 
by dozens, scores, or even hundieds, on a side. 
Observe the consequence : Mors Ricardi, vita 
lioberti ; from the mortality of the suitor.'?, 
comes the mortality of the suit, (^ne of the 
plaintiffs dying, the lawjers kill the suit : tlu'n 
comes a bill of reviver, to raise it like the 
phoenix from its ashes.* 

IV. llemedy the fourth : — Meeting of the 
parties at the outset, in the piesenee of the 
judge. 

This remedy corresponds to the first and 
fundamental article in the list of the ilevices 
of the technical system, viz. evclusion of the 
parties from the presence of the judge: and 
consists in the removal of that abuse. In 
other points of view, the mischievousness of 
that abuse, the importance of this remedy, 
belong not to the present purpose. 

What belongs to the present puriiose, is 
simply the importance of this meeting, and at 
this stage of the cause, to a preceding aiticle 
in this list of remedies — the pro|)osed antici- 
pativfc survey of the content?, of flic budget 
of evidence on botli sides, nor to this opera- 
tion in respect of every beneficial effect with 
W'hich it is pregnant, but only in icspecr of 
the room it is capable of making for mateiiul 
evidence, by the e.xcUision of supeifluous and 
less material evidence. 

In regard to tlie matter of fact which con- 
stitutes the principal subject-matter in dis- 
pute, it may, in the instance of each one of 
the parties, have happened, or not have hap- 
pened, to liim, to have been in a situation 
enabling him to deliver evidence, diiect or 
circumstantial, respecting it. But a matter 
to which it is scarce possible, in regard to 


• The multiplicity of parties is no fault of 
equity. There are no more p.irties than interests ; 
and there ought not to be fewer. When the 
cause is in this way to a certain degree complex, 
common law knows not how to deal with it: — 
what is done (if anything l)e done) must be done 
by equity. But the greater quantity of natural 
and inevitable delay is afforded by the case,^ the 
reater the barbarity in thus making artificial 
elays to heap upon it. 


either of them, that he should not be able 
to speak, in the way of evidence, — and to 
which, in most cases, be will be better able 
to speak than any one else, — is the result 
and particulars of his information and erpec- 
tations relative to the quantity and quality 
of the mass, and of each article in the mass 
of the evidence which he looks upon himself 
as able (with the assistance of the arm of 
justice) to procure.! 

Whether the correctness, or the complete- 
ness, of the information on this head be con- 
sidered — whether in each instance the party 
be cunsidi'red as honest or dishonest, sinceie 
or in'-iiicere, — the importance of his presence 
will still be out of doubt. Honest, his own 
purpo‘?e — dishonest, the purpose of his in- 
jured adversary — can never be adequately 
answ'ercd by any person in his stead. 

It is from liimsclf, in most in.stances, that 
the information will have to come. From any 
other person, from any professional la\v-as- 
sistiint of bis, the information thus afforded 
would Ml all siieli instinices be upon no better 
fo«)ting than secoml-hiind evidence, derived, 
or prek'uded to have been derived, from the 
c'lieitt : false [lerhaps in its origin, and with- 
out danger to the author of the falsehood; or, 
if true, truncated or pei verted by the iiegli- 
gi'iiceor sinister interest of the la W'jer through 
whose lips it would be to be delivered. 

From the original source, the breast of 
the client, all pertinent questions that could 
be put on the other side would come accom- 
|» mied with a reasonable expectation of their 
e.xtraetiiig (true or false') an instructive an- 
swer. Directed to the hi east of the law- 
a^-istant, — if, on tliepait of the client, there 
were ain deficiency in respect of the maximum 
of iionc'-t y and sincerity, all such expectation 
would ill general be vain. Such and so niiich 
inform.itioii as in the conception of the client 
it would be fflr his advantage to be handed 
in to the judge, — such and so much he would 
(in '•o tar as it occuired to him) communicate 
to hi- piofi'ssion.il substitute for that purpose: 
such and so much as in bis conception threa- 
tened a contiaiy olfect, silch and so much, 
it would be equally Ills care not to communi- 
cate. 

In lieu of original viva voce testimony, con- 
ceive the business of the proposed survey 

+ The persons and things he looks to as the 
sources of the evidence he expects to produce, 
arc they at his connuand ? In that case, he is 
alnady in a condiiiun fully and determinately 
to give an inventory of the contents of his side 
of the budget of evidence. /\re they, any of 
them, in any respect, out of his reach or know- 
ledge ? In that case, he stands in netd of the 
win of justice, to enable him, by means of the 
investigative process, to hunt out the sounes 
from which (as far as it exists and is attainable) 
the evidence, the infurmation he looks for, must 
be niade to flow. 
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managed in the only way in which learned 
judges will allow themselves to manage by 
themselves any sort of evidence — by the affi- 
davit testimony of the parties, then respec- 
tive attorneys, or all together With the 
oatside show of justice, the learned and vene- 
rable personages in question would as usual 
be delighted; with the inwatd fruit and ef- 
fect, they would not, any more than usually, 
be afflicted. 

On this, or any other occasion, affidavits 
from the defendants, lawyci s or non-lawyers. 
Would they be an adequate succedaneuni to 
the presence of the deponents themselves? 
Yes, if, like the man, the paper could stand 
up and answer questions, could betiay what 
it would wish to conceal, — by blushes, by 
hesitation, by evasive responsion, by self- 
detected or otherwise detected mendacity, or 
by silence 

V. Remedy the fifth.-— Examination in the 
epistolary mode. 

This remedy has not its counterpart any- 
where in the list of the engines of chicane. 

The idea of this remedy is, on the contrary, 
drawn from that fountain, in other respects 
so tich in abuse, the practice of the courts of 
technical procedure 

The mode hci e in question is the mode in 
which, in equity ptoccdure, evidence is ex- 
tracted from a detendant, by tlie bill^ the 
amendments (if any) to the bill, and the ex- 
cejdions (if any) taken to the answer 

That this mode, if substituted to the best 
mode (examination vivd t'oee per partes ct pet 
}udtcem) is not so favouiable to the ends of 
justice, as the same mode subjoined, wlicic 
the importance of the cause wai lants so gieat 
an addition to the delay, vcxalion, and ex- 
pense — subjoined, I say, to that vivd vote 
mode — seems to be out of dispute. 

But a case has been alieady mentioned (and 
that a case which, in so comidcrcial a coun- 
try as England, cannot but receive hequent 
exemplification,) in which vivd voce exami- 
nation will be m gcneial not to be obtained, 
viz. wbcie, at the time in question, the lesi- 
dence ot the proposed witness is within the 
dominions of some foreign state In this case, 
if noassuranoe, regarded as sufficient, be given, 
that the proposed witness will, within a suf- 
ficiently short interval, be forthcoming in 
England (taking that for the pioposed coun- 
try,) m such manner that bis testimony shall 
be delivered in the accustomed mode (regard 
being had to the nature of the suit,) — the 
effect of the expatriation is thereby to put an 
exclusion upon the testimony. 

In this same sort of case, it will not un- 
frdquently happen that the pioposed witness, 
though at the time not resident within the 
jurisdiction of any English coui t, shall in effect 
be not the less subject to the power of it, as 
(for example) in virtue of some property 
tlherej which he is unable or unwilling to re- 
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move ; or in virtue of any other bond of at* 
tachment,by which his affections are fastened 
to the spot. 

In this case, give to the party who has need 
of the testimony the power of extracting the 
testimony of the proposed witness in this 
mode, you apply a remedy succedaneous to 
that of exclusion , you obtain a mass of evi- 
dence, which (by reason of the delay attached 
! to the ptoduction, oi to the chance of the 
production of it) it might otheiwise have 
been neccssaiy — prudentially, oi even physi- 
cally, necessary — to exclude. 

Upon the f.ice of it, this remedy is bad in 
the way ot diet, good in the nay of medicine: 
bad, by leason of the opportunity it allows 
‘ for mendacity-bcrving premeditation and in- 
sti uction, and of its depriving the cause of 
the circumstantial evidence affoided by de- 
portment good, vi/ in cases where, preme- 
ditation b^uig necessary to complete and cor- 
rect responsion, examination vivd voce is not 
of itself sufficient, and in the cases in which, 
by reason of distance from every judgment 
seat the power ot which is applicable to this 
purpose, such examination is not to he had. 

Pi'isiungno ends hut those of judicature — 
blind, when not hostile, to all bettei ends, — 
the English technical system, >A'heic it does 
employ tins leinedy, employs it m the way 
ot diet — ictuses to employ it in the way of 
medicine. 

In the room of the mode of examination 
better adapted (as above) to ordinal y use, 
English equity, within the inegulai and com- 
paratively nairow field ot its luiisdietion, em- 
ploys this mode of examination in all cases. 
In lieu of that preferable mode ot examina- 
tion, where rendered impracticable by dis- 
tance, it docs not indeed i eject altogether the 
assistance ot this lemcdy, hut, by iiselc-s clogs 
and conditions impaiis the efficacy of it The 
defendant himscli being the proposed witness 
— his own self-1 egai ding testimony being to 
be extracted by the adversary, in the hope of 
Its having the effect of selt-prcjudicirig testi- 
mony, — a set of commissioners are to be sent 
to the antipodes, or found theie, to apply to 
him, in the charactei of a secunty for vera- 
city (by means of the cciomony ot an oath,) 
that eventual punishment, to the application 
of which no such ceremony is (except thus 
by positive institution) necessary. From the 
plaintiff, while temaiiiing such, no such tes- 
timony IS permitted to be obtained , and from 
an extraneous witness, though m the same 
cause, testimony (if in that distant situation 
extracted at all) is not allowed to be ex- 
tracted in that mode , is not allowed to he 
extracted hut in another, the vivd voce mode, 
per judices ad hoc, appointed on both sides, 
the parties not present (neither by themselves 
nor by their advocates ;) nor in any mode can 
It at this distance be extiacted but by consent 
of parties on both sides. 
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Out of the comparatively narrow field of 
equity jurisdiction (with the addition of the 
still narrower fields of ecclesiastical coint and 
admiralty court jurisdiction,) the remedy, 
except in an extraoi dinary case presently to 
be mentioned, is alike unknown for diet and 
for medicine. 

From the superior courts of common law, 
commissions for taking examinations of wit- 
nesses (extraneous witnesses only, not parties 
in the character of witnesses) have been 
known to be sent into foreign parts, in imita- 
tion of the commissions issued, also, at more 
early periods, and in more frequent instances, 
from the couits of equity, as above.* But 
this appears never yet to have been done, but 
by consent of both parties. Precious remedy 1 
Good agaitist bonti fide, inapplicable against 
maid fide, litigation! Inapplic.tble, Avberethe 
disease cries aloud for rernc.-ls ; good, where 
there is no disease, or next to nonw ! But, in 
this case, the mode of (>.\aminution, whether 
better or worse than epistolary, is not episto- 
lary, but vivit voce. 

Neither by equity nor by common law is 
the remedy applied in any other than that 
class of causes indicated by the denomina- 
tion of civil, synonymous in this case to non- 
criminal causes. 

Such, according to a rough outline, are the 
distinctions themselves : caithu palet, here as 
elsewhere. 

When, to give the suitor a partial relief 
under the denial of justice produ«*ed in the 
practice of the common-law courts by the ex- 
clusion of both jiarties fiom the prc'^cnce of 
the judge, ecpiity came in and protfered her 
trcachtrous ao'^Ntauce, — it was on condition 
of pajing her retaineis to sciiliJile questions 
instead of speaking tliem ; and thus, instead 
of prompt and spoken aiisweis, to extract 
studied answiTs, manufactured bj others of 
her retainers to lie set to nork on the other 
side. On what occasions was it that these 
pretended servants of justice were ready and 
desirous of lending to tliis puiiiose their dear- 
paid services? Not on the tew occasions alone 
in which, <*n the pait of the paity in the 
right, and for the pin poses »)f justice, there 
was a real nei'd ot it ; but on all occasions in 
which, by the sale of their services, there w’as 
money to be got; that is, on all occasions 
whatever, that arose within tlie limits of that 
field, which, in the scramble for jurisdiction 
had fallen to their shuie. 

VI. Remedy the sixth: — Remedy the first 
applying to expense alone. Power to either 
party to charge himself with the expense of 

• If the cause of action has arisen in India, 
the superior courts may issue a commission to 
examine witnesses in India, without the con.sent 
of the parties. 13 Bco. III. c. (i3. See above, 
p. I8B. As to the equity courts, see 2 Maddock, 
40S.— 
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an article of evidence, to the relief of a party 
on the other side. 

The application of this remedy admits of 
two diversities. Forget not that, in both, 
the use of it is to serve in the character of a 
makeshift provision, the intention of which 
is to save justice from the danger which she 
cannot fail of incurring as often as the door 
is shut against needful evidence. 

The first case is where, it being presup- 
posed that the burthen of the evidence on 
both sides is to lie made to rest on the shoul- 
ders of the party in whose disfavour the cause 
is decided, this burthen (as to such part of 
it as one of the parties has created) would, 
when compared to the value in dispute, be 
too heavy to be thrown on the other of the 
parties. Value in dispute, say £,5 : expense 
of necessary evidence on the plaintilFs side, 
say X‘500 : expense of evidence on the de- 
fendant’s side, not worth bringing to account. 
Under the natural arrangement respecting 
costs i’l ordinary cases, the plaintilf producing 
this expensive evidence, would, in case of 
success, be entitled to throw the burthen 
upon the defendant. But, rather than that 
any such disprupoitionate oppression should 
be inflicted, much better would it be that 
this thus iiiordiiiiitely expeii'-ive evidence 
should he excluded ; although of such exclu- 
sion the consequence by tlie supposition would 
he, that, as to the siihjcct-matter of the de- 
mand, the £5, the plaintilf would be without 
remedy. 

But suppose the plaintifl’ to stand up and 
say, My honour, my interest, or, if so you 
will have it, my cupiice, is (in a way which 
I do or do not choose to mention) in such 
sort concerned in the business, tliat, rather 
than nol have the business settled, 1 am con- 
tent, in the event of my gaining the suit, to 
1 email] charged with the huttlien of this mass 
of evidence. •’I'lie remedy here in question 
consists in the making it a matter of obliga- 
tion, or ot discretion, on the part of the judge, 
to accede to a proposition to the above etfect. 

The remaining case is of a nature not so 
apt to take place, nor, in respect of the mat- 
ter of fact, so easy to establish. 

The plaint ill' having brought his action for 
the £.>, as before, the defendant stands up 
and sa\ s, I have a good defence ; the money 
is not due. But, to produce the evidence 
necessary to the proof of this my defence, an 
expense of not less than £500 would he in- 
dispensable : 1 have or have not the £500 ; 
but, whether I have or no, the hardship of 
being charged with such an expense would be 
extreme. A less evil would certainly he the 
payment of the £5 claimed, though not due : 
but persuaded as I am that nothing at all is 
due, even this would he no small hardship on 
me. 

To apply the proposed remedy tothis second 
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«a9e, k would be necessary for the plaintiff 
on bis part to stand up and say (reasons ima* 
ginable as before,) Rather than not have a 
decision' in my favour on this my demand, I 
am content to relieve the defendant fiom this 
expense, and take it upon myself, enormous 
as it is, in the first instance Here is the 
money : let it be applied to the piodiiction of 
tbe evidence, in the keeping, and under the 
direction of the court. 

Even here the disproportion is not too great 
to have been actually exemplihed But, if it 
appears too great for probability, pare it down 
till you bring it within the pale 

To pre-establish, in i elation to the article 
of evidence in question, every circumstance 
necessary to give piobability and lationality 
to the offer above exemplified, — the nature 
and effect of this distant evidence, the trust- 
worthiness of it, the necessity of that expense 
to tbe obtaining it, and the assurance of its 
being obtained by means of that expense, — 
will be apt to be matter of no ordinary difli- 
culty But cases whei e the necessary expense 
has been much greater, have been already ex- 
amined, and, when the expense of a voyage 
Found (or about halt round) the world is con- 
sidered, may easily he conceived and as to 
the piobable nature and effect, and the tiust- 
worthiness, these arc points continually ex- 
posed to uncertainty, an das continually calling 
fur calculations, which by each suitor, on his 
own account, aie as constantly made with 
more or less anxiety, ability, and exactness 

Where the expense of pi oducing the evidence 
rises to a certain pitch, the rcsoutce ot episto- 
lary examination will, in most ca=es, be apt 
to present itself as being unon tbe whole the 
more eligible lemedy 

The discussions necessary to fhe settling of 
the several points in question, as above, pre- 
suppose the establishment of the pronosed 
anticipafive survey, and help td exemplify the 
utility of it They are no other than such as, 
in every day’s practice, come undei discussion 
between client and attorney In the place 
where the scene lies, lests the only difference 
in tbe one case, the client’s parlour, or the 
attorney’s office , in the other case, the place 
of mutual rendezvous, the court of justice 

Technical piactice — English oi continental, 
English home-bred oi continental Rome-bted 
(it IS but repetition to say,) knows of no such 
Femcdies — knows of no such temperaments. 
The pound of flesh on the one side, or tbe 
pound of flesh on the other such, when the 
flesh of suitors is concerned, is the altei native 
given by the man of law. In either case, the 
man of law makes equally sure of his share 

VII. Remedy the seventh . — Remedy the 
second against expense alone Advertisement 
for pecuniary assistance for defiaying the ex- 
pense of evidence 

If ever there can he a beneficial application 


of money, it is this To every man, be be 
who be may, what is more valuaUe, what 
more necessary, than justice ? What is there 
that IS valuable to a man, and of which the 
preservation depends not upon justice? By 
whom can property, reputation, condition m 
life, life itself, be retained — by whom can 
propel ty, reputation, or condition of life, when 
ravished, be lecovered, without justice ’ 

Gratuitously bestoived, what can be more 
geneiously bestowed than assistance given to 
a man to enable him to call in to his assistance 
the hand of justice ? 

Gratuitously, or foi a price, what assistance 
canhemoic innoxious, more secure against 
all abuse, than as<<istance lent to justice — lent 
under the diiection of the judge’ 

On eveiy occasion on winch cliaiity presents 
a demand, what nation co prompt, so ardent 
as the English, to poui the balm of relief in- 
to the bosom of distiess ? 

The probability of the demand foi an inor- 
dinately expensive mass of evidence — the na- 
ture, mateuality, and necessity of tbe evidence 
so demanded, — the inability of the party to 
dcfiay the expense, all these points have 
been established to the satisfaction of the 
judge, by the anticipative survey lie gives 
a ceitiiicdte, and (with it, and on the gtouiid 
of it) an authoiity to solicit for this purpose, 
fioin the lovers ot justice, contributions, to 
be lodged in the hands of the officers of the 
court. 

The lawyer alone continues to uphold the 
stareciow set up so many ccntuiies ago to 
frighten away from this tuld the hand of cha- 
nty For depiiving the indigent ot all Lhaiicc 
foi justice, what has been left undone that 
could be done •* Claims that for indigence, 
for meie innigcncc, could not be pro‘'eciited, 
have been forbidden, as if in odium spohati * 
— are still foi bidden — to he sold 

Adveitisemeiit foi subsniptions’ Oh yes 
for lelief ot distress in othci shapes, no lule 
of law foibids it But for distiess (howevci 
exquisite) foi lack ot justice, adveitisemeiit 
would be useless subscription would be too 
ddiigeioiis Dangerous’ Yes, dangerous, 
foi has not tlie man of law contrived to ron- 
vci t It into a Cl line ’ Charity thus exercising 
itself, has it not, by the spell of jargon, been 
stamped with the name ot barretry, or maiti- 
tenance, or chtnnpeity, or some othei stigma, 
on pit fence of which, chanty, oi mutually 
beneficial traffic, may be alike convei ted into 
Climes’ Pei haps yes, pcihapsno* here, as 
elsewhere, authorities lean one way, authori- 
ties lean the other Li waters thus troubled 
and thus deep, what is tbe wonder if men 
choose not to run the iisk of being di owned ? 

* In odxnm spoliatoria is a common-place 
expression, employed among equity lawyers, to 
justify any exertion regardm as extraordinary^ 
for the giving ledress against fraud. 
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Forty years ago this abuse was denounced, 
in company with a kindred abuse, still more 
mischievous, because still more exten^dve.* 
Forty years hence the denunciation may be 
repeated, and with as little fruit. For, under 
the reign of jurisprudence, one generation wit- 
nesses the birth of an abuse, three or four 
more the maturity, and then perhaps comes 
the death. 

As to the bujing and selling of legal de- 
mands of all sorts, the only objection that 
could at any time have been made against it, 
is in this strain : judges are so weak, so de- 
pendent, so cowardly, so corrupt — feudal 
barons so proiligate and so formidable, that, 
after buying a bad title for the purpo''e, by 
his own hands or by that of a retainer of his, 
a baron (it will frequently happen) will, by 
bribery or intiuii<lation, engage the judge.s to 
give to this bad title the elieet of a good one. 

Supposing it good for anything, what an 
argument, to come from learned lips I 

Supposing it at that tinii' good for any- 
thing, what would it be worth at present? 13e- 
tween the pre-ent state ot judicature in that 
respect, and the state of judicature as above 
delineated, is there any more resemblance 
than between the present state ofjudic.iture 
in England, and the present state of it in 
Otaheite? Three or four centuries ago, the 
benefit had danger mixed with it; therefore, i 
now that the elle«*ts ot the lemeily would be 
all pure benelit, the proscription put upon it 
is to cunlinue: Mieli is the logic of juiispru- 
denee. 

Not that there ever was, or I'ouhl have been, 
a time in wliiidi the reason waswortli a straw'. 
He who could thun convert a bail bought title 
into a good one, what should have liindtMvd 
him fiom giving the .-.ime elfei't to a bad one 
of his own inakiiig 'i The purchase-money 
would have been so much saved, applicable 
to the puipose of bribing the judge, or sub- 
orning witnesses. 

For restoiiiig the indigent to a chance of 
justice, there i:> what is called a remedy, in 
the pauper acts. Like so many others, liow'- 
ever, to which men of law have given a per- 
mit, it may be set down to the account of 
sham remedies. What it ap[)lies to, i-. that 
factitious part of the expense, which ought 
not to liav’c been inquired upon the most opu- 
lent: what it docs not apply to, is that i)arf 
(that here in question includ<*d) which pres'»es 
upon all ranks, being natural and inevitable, 

V'lll. Remedy the eighth: — Abolition of 
taxes upon justice. 

In sfieaking of this or any other expedient 
for obtaining pecuniary supplies for the relief 
of this species of distress, it is im[)ossible to 
avoid thinking of the factitious loads by which 
it has everywhere been aggravated. I speak 
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not here of what has been done by the judge 
for his own profit; but of what has been done 
by the finance minister for his own use. The 
subject has elsewhere been treated pretty 
much at large. See “ Pi'olcst against Law 
Taxes," (Vol. ir. p. 573.) t 

Upon evidence itself, the tax does not in 
every instance bear with any peculiar weight. 
But, being Imposed in the preliminary proceed- 
inp rendered necessary to the introduction 
of evidence, and the subsequent proceedings 
nocest-ary to the giving effect to evidence, the 
infliuMice is the same as if the tax had been 
imposed diiectly upon the evidence. 

Like most other taxes, it operates partly 
as a burthen, partly as a prohibition : as a 
burthen upon him who stands up for his right, 
notwithstanding the tax; us a prohibition 
upon him who (through utter inability, or in 
choosing the least evil) gives up his right ; 
giving up a just debt or other demand, or sub- 
mitting to an unjust one, or submitting to be 
punished for an olfonce never coiinnitted, by 
the '“Morcive lorce ot the tax. 

A tax upon capital, when the amount is 
oonsideiahle, is regaidcd as a had tux. Why? 
Because, for the sake of a present supply, it 
nips future prosperity in the bud. The force 
of the objection, it is evident, depends upon 
tin* quantum. The tax maybe a very bad one, 
or it may be as tolerable as most others. 

But a tax upon ea|>ital would be a blessing, 
in com|)arison with the taxes upon justice. It 
takes men, indeed, as it finds them ; but it 
does not ■•ingle out the divitrcssed. 

The exi-ting taxes upon justice are a tax 
upon the distressed, falling almost always 
upon ra[)ital, carrying off sometimes this or 
that proportion of ca(iital, and (by the help 
of thosi* other taxes upon justice, which are 
iiiqioscd by lawy cis for their own benefit, and 
Mink in the pockets of tlie collectors) in many 
instances tin; whole of it. 

'I’hcy fasten down, in a state of slavery 
under the ricli, not those comniuidy under- 
stood by the name of poor — indigent persons 
of the laliouiing classes — but the indigent of 
all clasvos. • 

The tax on medicine, though equally bad 
ill principle (and the only one that can he so,) 
is, in comparison, owing to its comparative 
lightnc-ss, probably much inferior in mischie- 
vousiic-^. If it were possililo that a return 
should bo made of the nuniher of persons 
killed by it in England, in a year, I should 
nut expi‘(*t to find it uuiouiit to more than a 
few hundreds. 

+ The reader will ob.serve, that this work was 
written before the late repeal of the stamn duties 
on law proceedings [ii (.ico. IV. c. 41, J which 
has been justly deemed one, of the most meri- 
torious acts of the present [lt$2d] enlightened 
administration. The arguments in the text, 
however, are general, and ajiply equally to all 
nations. — Editor, 


See Defeme of Usury" in Vol. III. 
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A lamr-suit is a perpetual blister upon the 
Busd. If your wUh be to do as much mischief 
aa possible by another tax to the same amount 
as that of the impost upon justice (including 
that part which lawyers have imposed and 
collect for their own benefit,) get a retuin 
from the physicians and apothecaries all over 
England, of the patients under their caie, and 
distribute among them an impost to an equal 
amount. Propoitions are of course no more 
to be regarded in the one case than they are 
in the other but, lest the lawyer and his 
partner, the law-taxing financier, should leave 
you behind them, omit not to employ col- 
lectors to go about in cold niglits to strip 
the last blanket fiom the beds of the most 
wretched of the patients 

The medicine tax, if it kills men, suffei s 
them to die at home The law-tax sends 
them to rot, broken-hearted, in jails. 

Oh, but the necessities of the country are 
so great * they furnish us an excuse for bad 
taxes be the oppression of the tax moie oi 
less, it IS too late to think about it. Notable 
excuse for barbarity ami ignorance ' Exactly 
the reverse the greater the aggregate pres- 
sure of the taxes, the inoie bolicitous should 
be your study to choo<>e the least opptessive 
IX Remedy the ninth * — Remedy the fn st 
against delay and thence against intervening 
deperition of evidence, and of the matter of 
satisfaction — Collection of forthcoming evi- 
dence, without waiting for unfoithcomiiig 
evidence, or for fixed days 

Of those things which ought to be done, 
what is there that ought nut to be done at 
the only time at which it can be done ^ Be- 
cause one lot of evidence cannot yet be had, 
or because, though it might be bad, it is not 
suffeted to be got, is that a teason wbj an- 
other should be lost? In an exclusion thus 
indirectly put upon a lot of evidence, value 
unknown, is there anything like coinriion 
honesty or common sense ^ 

This remedy (so far as it extends) corre- 
sponds therefoie to two articles in the list of 
the devices of the technical system, viz sit- 
tings at long intervals, ami blind fixation of 
times ; and is no more than a paiticulai appli- 
cation of the remedy already proposed (under 
the head of sittings uninteri upted) foi that 
barefaced and most peinicious abuse 

The exclusion to which it is a remedy, is 
purely factitious — the woik of the technical 
system, with its blind or too sbai p-sighted 
arrangements. Six or twelve months must 
elapse, before any evidence cun so much as 
be^n to be collected What follows ? That 
all the evidence which, having been obtain- 
able within that time, is not obtainable aftei 
that time, stands, excluded in the lump. Is 
it possible, that, in the mind that devised 
these arrangements, any the smallest spark 
of regal d should have been felt foi the ends 
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of justice ? any more effective feeling for the 
sufferings of the opfiressed, than the wolf has 
for those of the lamb he slaughters ^ What 
IS it that the man wanted to be informed of ? 
Was it a secret to him that witnesses aie 
men, or that men die^ 

Even now, in the eyes of an English lawyer, 
this abuse is the very summit of perfection. 
How should It be otherwise ^ It gives him 
holidays absolutely matchless holidays it 
subtracts nothing fi om the mass of fees. Sub» 
tracts ? It adds to the mass it makes busi- 
ness it foi ms a capital article in the mass of 
advantage provided for the encouragement of 
maid fide demands, and more especially maid 
fide defences. 

Piovision being wanted for a new-born or- 
pliat), or infoi ination lodged for an offence, — 
what if a justice of the pcMce wete to say. 
Come again this day six months then, and 
not till theji, I leceive your evidence ^ But 
when, from any one of those seats of natural 
1 notice, was anything heatd thus monstious * 
No, the licence to work iniquity descends 
not upon these unlccirned judges not being 
gi anted by them, it has been neithei gi anted 
to them, nor to then use 

If, in the ariangeinent of terms and circuits, 
there be common sense or common honesty, 
give to diseased indigence, as well as op- 
pressed and plundered iiinui ence, the benefit 
of it Extend it fiom < ouits oi lustice to hos- 
pitals let no hospital be founded in future, 
without vacations ot two montlis and tour 
months tor physicians, surgeons, and nuises. 
Men die foi want of timely medicine but do 
not men also die foi wantottiinelj sustenance ? 
For want of the substance whitli the client, 
by the advice and assistance ot bis lawyei, 
lias lavished, and which the ofluial lawyer, 
lest the amusements of his long vacation 
should be disturbed, iefu‘>es to lestoie. are 
not all jails foi debt slauglitei -houses, filled 
and emptied toi then beneht 

Even courts of justice have not leeeivod 
the benefit of tins atiangement to its full 
extent The reason has been all eady given. 
Against the depiedatioiis and violence of the 
unlicensed malefactoi, neither the bouse, the 
pocket, 1101 the pci son of the lawj ei ai e (hap- 
pily for mankind) moie secure than those of 
aiiothei man and vvcic the mattei of wealth 
to perish, so would the niattei of fees Ac- 
coidingly, instead of once or twice in the 
year, the Old Bailey sits eight times * and 
the sound of thewoid vacation is not so much 
as beat d in Bow Street. 

Equity, indeed, has her examinations de 
bene ewe, and her examinations m perpetuam 

* The Old Bailey Sessions were superseded 
by the 4 & 6 Will. IV. c. 36 , which esubhshed 
the Central Criminal Court; the sittings are held 
twelve times a year. The chief metropolitan 
police courfis in Bow Street. — Ed. 
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rei memoriam. For, equity finding more fees 
to collect than could be got in within the 
limits of the common-law harvest-time, her 
shops are never shut long together : more- 
over, her birth-place was on the continent, 
where men were cursed with no such regalia 
bentficia* as terms and circuits. 

But, to me.isure the ratio of this remedy 
to an adequate one, compare the scanty and 
irregular and undefined field of equity juris- 
diction with the remainder of the tit?ld of law, 
criminal and non -criminal. Compare the 
examination of an equity examiner's dark 
closet with the examination of a police office : 
efficiency with elficiency, delay with delay, 
expense with expense. 

As to common law ; ev'cn those resources, 
miserable and treacherous as they are, are 
more than she has ever had a heart or a head 
to give herself. When she is in a mood to 
have them, she borrows them of •qiiity : for 
now, the whole trade being conMilidated into 
one vast firm, and all interests mixed together 
and rendered undistinguishable, shop and shop 
are upon the best terms imaginable. 

On this head, equity has a whim or an 
artifice, in so general u \iew scarce worth 
mentioning, unless it were for curiosity’s sake. 
If your witness is dying, or making off; if, 
in short, the evidence jou depend upon is 
wanted at any of these odd limes ; in sui-h 
case, although you are in the right, iunl found 
to be so, you must thus tar pav the piper, as 
if the riglit were not on your side. 

The same whim or the same artifice go- 
verned on the continent, as often as, in a suit 
not criminal, any one of tlic parties called for 
the testimony of an adveisary. 

X. Remedy the tenth- — Remedy tlie second 
against dela> : — Provisional decision, without 
waiting for tlie b»“st evidence. 

When the original of a deed or other wiit- 
ten document is so situated that the produc- 
tion ol it cannot be effected without a more 
than ordinary degree ot Vi'x.ilion, expense, 
and delay, — lodged in some place between 
this and the antipodes, in the liands of some 
possessor, who, pi o}>ricl t)r or not, does or does 
not choose to part witli it or to bring it ; — 
where such is the siiuatioii, or supposed si- 
tuation, of a sujiposcd oi alleged original, at 
the time that an allcgeil tianscript, or sulfi- 

* The ejnthet given by (llanville, who wrote 
in Henry the Second’s time, to the then new- 
invented grand assi/e; a sort of circuit, travelled 
once in seven years. In other words, a licence 
for injustice, reiiew-ahle or not at that period ; a 
remedy which, if worth anything at any time, 
would have been worth more before the flood 
than since. Quare^ How did the business of 
justice go on before this grand hnpro’'ement ? 
Anstver : As to times and places, at least, much 
less badly than at present: for, in those days, 
the metropolitan courts had not swallowed up 
the local ones. 
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dent extract or abstract, is ready to be pro- 
duced ; — a question may arise as between 
the two documents, the alleged original and 
alleged transcript (both certainly not being 
necessary, one perhaps sufficient,) which, 
if either of them, shall be admitted. Were 
both present, the admission of the transcript 
(unless it were for momentary provisional con- 
sultation, for the purpose or in the course of 
argument) would evidently he attended with 
some (howsoever little) danger, and with no 
use. A transcript, how little soever inferior 
in point of trustworthiness to the original, 
can never, so long ns man is fallible, be coii- 
sideied as exactly upon a par with it. But 
the original is so circumstanced, that, rather 
than load the cause with the vexation, ex- 
pense, and delay, attached to the produc- 
tion of it, it would be better to exclude it : 
im>, even although, to the prejudice of the 
side by which it should have been produced, 
misdeciMon were sure to follow. It ought 
therefore to stand excluded : and thereby the 
whol.- of the evidence from that source, were 
there no other remedy. 

But the tiansenpl, — although, in prefer- 
ence to or indiscriminately with the original, 
it ought not to he produced, — yet, rather 
than the eiidence fioin that source should be 
altogothei lost, and misdecision take place 
in conseqiuTiee, might, (.if ordinal ily well au- 
tlumtieated) — might, with much less danger 
tlian what is fiequenlly ineuned in practice, 
he (under tlie conditions above proposed) re- 
ceived instead of it. Nevertheless, mischief 
from inisdeeisioii fuight at the same time (so 
tarns is consistent with thereg.ud due to the 
.-noid.inee ot pi<-poiideraiit collateral irieon- 
veiiienee in llie shape ot vexation, expense, 
and delay) to he obviated as effectually as 
jiossihle. Accordingly, pieviously to execu- 
tion, obligation (or at least lihertv^ ought to 
he in tlie liaifds ot the judge, tor taking from 
the [i.irly thus to be instated, sutficient se- 
em ify for the eventual reinstatement of the 
other party; in case that, within a time to 
he limited, the propriety of the opposite de- 
rision should have been made appear, — the 
aiithenticit} of the transcript, or its correct- 
ness or completeness with relation to the 
point in question, having been disproved. 

The eliaraeter ascribed to the proposed 
arrangement (viz. that of a remedy succeda- 
neous to the exclusion of evidence) belongs 
to it beyond dispute. Under English prac- 
tice, hut for this remedy, both would or 
might have been excluded — the original, and 
the transcript: the original, by reason of 
the preponderant inconvenience attending the 
production of it ; the transcript, by reason 
of its being but a transcript, and the original 
still in existence, and the production of it, 
though prudentially, not physically impracti- 
cable. In virtue of this arrangement, neither 
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stands excluded : the transcript is admitted 
absolutely and at the instant , the original 
left to be produced, eventually and if need 
be, at another time. 

In English practice, ibe original being lost, 

< — the previous existence of it, the subsequent 
depeiition of it, and the authenticity of the 
alleged transcript, being proved by what is 
regarded as sufficient evidence, — the tran> 
Bciipt IS received instead of it. The alleged 
transcript received, when there exists no 
longer the original with which upon occasion 
it is capable of being compared! With how 
much more safety, when the oiigitial with 
which It may be compared is still in exist- 
ence? when, in case of pcijury, the witness 
Bvveaiing to the coirectncss of the tiaiisciipt 
is capable of being detected, convicted, pu- 
nished ? 

When received (if received at all) it is, in 
practice, received absolutely without any 
such conditions imposed , conditions, in case 
of misdecibion on the ground of it, providing 
for the reparation of the injustice 

XI Remedy the eleventh — Remedy the 
third against delay — Provisional sequestra- 
tion 

This 18 an arrangement of still moi e entire 
security, capable of being substituted, upon 
occasion, to those measuies, which would be 
the natural result of uiiiesci ved admission of 
the evidence, and unreserved decision on the 
ground of it. 

The party in whose behalf this makeshift 
evidence is piodueed, instead of the legulai 
evidence from thesaniesouice,is(foi instance) 
the plaintiff, the decision regularly called toi 
by this evidence, would be, the putting that 
party in immediate possesvion of the sub- 
ject-matter in dispute, on condition of finding 
security for eventual restitution in kind, or 
other adequate satisfaction, as projioscd by 
the last pieceding remedy ihit, tlie clun.ic- 
ter or situation of the plaintiff is not (to the 
purpose here in question at least) altogethei 
trustwoithy the subjei t-ina*^ter is a female, 
whose honour and condition in life, in the 
character of daughtbr, ward, or wife, claimed 
as such by one oi both the pai ties, is at stake, 
the subject-matter, though of the class of 
things, IS an at tide susceptible ot a pietium 
ajffhctwni^, and thence of damage not to be 
repaired by money. On any of these accounts 
(not to look tor otiieis,) it may be moie 
advisable upon the whole, that, — until the 
authenticity of the supposed transcript can be 
put out of doubt (foi example, by being sent 
to the original for reauthenlication, under 
official or other altogether unsuspected caie) 
— the subject-mattei should cither be suf- 
fered to remain in the hands of the defendant 
(he on bis part finding seem ity.) or be lodged 
in the hand of the official oi other unsuspect- 
ed third persons, satisfaction in the raeuii- 
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time being made to the plaintiff for the loss 
of possession sustained by him. 

tnule the bill, without the benefit of which 
equity will not grant even her de bene esse 
examination, is sciibbling by the plaintiff’s 
lawyers, or an answer to it by the defend- 
ant’s — while the examiner’s clerk, closeted 
with the witness like a confessor with his 
penitent, is setting down what the witness 
says, between sleeping and waking, or what 
he does not say, icgaidless whether it be 
sense or nonsense, complete or incomplete, 
true or false, — all this while the defendant 
(if be be wiiat defendants so often are) is 
making the best use of the time thus given 
him, eating the plaintiff’s pi operty, or send- 
iiig or putting it out ot reach, accoi ding to 
bis humour and his ciicumstances 

While the boy is lunning to the chandler’s 
shop to buy the salt to lay upon the sparrow’s 
tail (an instiuction not giudged to infant 
bird-catchers,) the bad hops or dies off at 
leisure If it weie in the nature of equity, 
Phiglish equity, to be siiicei e, she would find 
her emblem in this diild But no the iiii- 
putation would be unjust to her, it this lame- 
ness were to be ascribed to blindness 

By preventing mischief, mischief in any of 
the shapes in which equity is at every man’s 
service to pi event it, tlieie would be nothing 
to be got By making a show, and that a false 
one, of being leady to pi event it, much is to 
be got, and is got The groom, who, having 
a common inteiest with the hoise-stealei, 
waits till llie steed is stolen, and then mai ches 
up to shut the stable dooi in teiemoriy, — he, 
and not the infant biid-catchei, is the tiue 
emblem of English equity 

While the hill is piepaiing, to ground the 
wilt nc exeat tetpio, tlie emkoo swindler that 
should have been hedged in, is winging his 
W'ay to the continent, laughing at oi w'lth the 
htdgeis While the I ii] unction Bill, by which 
waste should have been stayed, is sciihbliiig, 
the axe ot the disseisoi oi malicious life- 
holder Is levelling to the gioiind the lofty 
o.iks ftom which the veiieiahle mansion has 
denved sheltei and dignity tioni age to age 
While, in all the liixuiy of skins and paich- 
ment, the female oiphaii is diessitig out to 
make hei appeal atice in the chaiactei of a 
ward of the coiiit, the sharpet whom the 
chums of hei peisoii oi her puise have laid 
at hei feet, is clasping her in his arms, at the 
temple ot the Caledonia hymen, laughing with 
Iiei to Hunk how the union of hcaits has been 
facilitated by the incompleteness of the union 
between kingdoms 

Malefactor, whoever you aie, you deserve 
to he confined for idiocy, oi youi solicitor 
struck off the roll for ignorance, if ever it he 
yo'ir ill fate to see your schemes anticipated 
and fi ustrated by English equity. 

Among the almost iiutnbeilcss uses of the 
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initial meeting of the parties in the presence 
of the judge, one is (as already intimated) 
the putting an instant stop to so sure a course 
for eluding the power of justice. 

Is the party’s solvency out of suspicion, out 
of danger? No use in convening him to a jail, 
or to a spunging-hoiise : as little in forcing 
him to beg or buy sureties for his eventual 
forthcoiningness. Is Ins solvency a point too 
dubious or too complicated <o be settled at 
the first examination ? A guard [il.ici'd over 
him in his own house would give it all the 
useful propeities of a spunging-hou’>e \\ ithout 
any of the pernicious: — as if a guard eould 
not as well remain in charge of his person, as 
at present of his goods! (.'oiisigti the defen- 
dant to either a jail or a spunging-liouse, for 
no better or otlier reason tlian that (without 
any doubt of his solvencj) the |)laintiir be- 
lieves, or prctciuls to believe, tliat tlie inonev 
he claims of him is due! The iei#on wtieas 
good tor hanging him. 

The impiiry thus made, does his v.ilvcuc> 
prove dubious ■' Sei/iiig his pci sou allbids n<» 
security. In jail, oi in a spuiigiiig-hou-i-, his 
eflects, foi every pur|)Ose ot removal or dis- 
sipation, arc as much in his powei as if he 
wen* at home. Secuie the ellects themselves, 
all removal, all dissipation is at i iid. 

OI this same hlind ariaiigcimMiT, of which, 
in some inslanccs cvclusion ot iicccssaiy evi- 
dence, in other instances umieci'ssary vexa- 
tion, expense, and (hd.iy, foi the averting the 
mischief of such e.xelusion, is the result, — 
and which arrangement consists itself in the 
constant and inexorahle establishment of fac- 
titious delay, without U'C or shadow of pre- 
tence, of which delay a treijueiit and natural 
ressult is deperition of evidence, — another 
fruit is the deperition of the matter of satis- 
faction, in the manner above dilineated. To 
secure the subject-matter in dis[(ute from 
perishing, or going into wrong hands, nothing 
can as jet be done, lor want of evidence. 
Why? Because it is bj evidence alone that 
the defendant’s title to It can he made dubious, 
the plaintilF’s probable: and, to this as to all 
other purposes, the receipt of evidence, in- 
stead of being brought forward as early as 
possible, is put olF as long as possible ! Wliy 
not brought forward as esudy as possible? Be- 
cause (as there has so often been occasion to 
state) it was against the interest of the foun- 
ders of the system, that any evidence fit to 
be acted upon should be brought forward at 
this early stage. 

On all these several points, the interest of 
the founders of the system was in clear and 
diametrical opposition to that of the suitors, 
and more especially to that of the honest 
among suitors, which is as niiudi as to say, to 
the ends of justice. It was the interest of these 
arbiters of human destiny, that as much hu- 
man misery should be produced, as the sovc- 
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reign and the people would hear to see pro- 
duced : and as much misery as the sovereign 
and the people have borne to see produced 
has been produced accordingly. It was their 
interest that as little relief under this misery 
should be alFordcd, as the sovereign and the 
people would bear to see withhohieii; and as 
imii'h relief as could he withhuldeii, has thus 
been withholdiMi accordingly. 

What is, and ever has been, the interest of 
the [leople, taken in the aggregiite, in their 
character of suitors, is, that as few of them 
as po-Mhlc should go to jail; that as little as 
posvihlo of the ina^s of propel ty at the dis- 
posal of the judges should either polish, or be 
lo'-t to the person intiticd to receive it; and 
that, to avert as far as possible both these 
mischiefs, the defendant (in all cases wheie 
his solvency was c\[»oscd to doubt, or where 
in anv other way the plaint ill' stood exposed 
to the danger of sulFciiiig ineparahle dainiige) 
shouUi he lirouglil into the presence of the 
jiulge, to have, for the henefit of all his cre- 
ditoi- (and, above all, for his own benefit, 
ami at liis own najiie-t,) the state ot his pe- 
cuni.ii'j (‘ii'ciimstances laid open to the judge 
as carlj as possible. 

I'lifortuiiatcly, on these same subjects and 
(u’ca-ions, what all along has been, and still 
continues to he, the interest of the judges, is, 
that on neither side ( much less on both sides) 
.should the suitors over he sulFered to come 
into their picsciicc, when it is possible to 
pii'vent it: that, above all things, no such iin- 
ploasaiit company t^hould ho foiced upon them 
at the outset of the eau-’e: that, instead of 
this, as mail} individuals as possible should 
go to jail, and ( unless when the jails were 
already so hill as to hold no more) be kept 
there as long as fios&ible : that, while the de- 
fendant is so Ijing in jail, tlie property which, 
h} law and justice, ought to have been re- 
stored or transferred by him or from him to 
the u.sc of the plaintilF, should remain at the 
disposal of him, the defendant, to be wasted 
or embe/.zled by him, to as large an amount 
as possible ; that, while jn those receptacles 
of inl’cetion debtors were rotting in body and 
mind, while oppressed debtors and injured 
creditors wore dyingbroken-hearted — judges, 
the authors of this misery, with their depen- 
dants, proteges, and bottle companions, should 
have as much time to enjoy and amuse them- 
selves in as possible : and that, lest business 
should be presented to them in any other than 
the must pleasant and least troublesome form, 
the fate of the wretches on both sides should 
never be disposed ot by these its arbiters, on 
any other ground than that of a sort of evi- 
dence utterly unfit for the purpose, and uni- 
versally acknowledged so to be.* 


• What is perfectly known to all lawyers at 
present, and to all non-lawyers as soon as the/ 
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S lease, is, that the practice of imprisonment for 
^ ebt is the result of a traffick,* in which the 
judges of all the common law-courts took a share; 
ana which consisted in selling (on pretences as 
notoriously false as any swindler was ever pu- 
nished for) the liberty of the people in the clia- 
racter of defendants, to all persons who (with or 
without so much as the pretence of title) found 
their account in the purchase of it 

It may be considered as a particular branch 
of the slave-trade: with this peculiarity, that 
the colour of the thing (the person converted 
into a thing^ made no difference. Crowded fails 
matched with crowded ships . the long vacation, 
with the long passage. 

Not to speaK of former struggles; soon after 
the Restoration, the thiec great common-law 
courts in Westminster Hall became so many 
rival shops. Like other shops, they fought fur 
custom: the liberty of the defendant was the 
bonus they each of them made itself master of, 
and offered as a lure to draw in purchasers. It 
became, consequently, in the hand of each, a 
weapon with which he fought his rivals. 

It was the King’s Bench that began. In cri- 
minal suits, of which alone it had been intended 
by the sovereign that it should have cognizance, >> 
it had been m possession of the undisputed 
practice, and thence of the right, of enabling the 

S laintifF (the prosecutor) to consign the defen- 
ant (that IS, anybody) to prison (a prison of its 
own) m the first instance, that is, without evi- 
dence. The Common Pleas, for which alone of 
the three courts the cognizance of civil suits had 
been intended, possessed no such righ^ unless 
in a particular and narrow description of causes. 

Tne judges of tlie King’s Bench formed a 
scheme for hlching custom from their brethren 
of the Common Pleas. Encouragement was 
given to plaintiffs to bnng false accusations 
i^inst defendants: accusations, the falsehood 
of which was completely understood^ as well by 
the Judges by whom they were received, as by 
the plaintiffs by whom they were delivered On 
the ground of a false accusation of this sort, the 
defendant, as of course, went to jail in some 
cases— was supposed to be m jail in others. Be- 
ing thus, or being supposed to be, in fail, he 
was at any rate m the power of the judges, to be 
dealt with as they pleased : being thus in their 
power, they suffered any other demand to be 
Drought against him, though it were only of a 
dvil nature. In what cases the man was really 
in their custody, and m what not, it is impossible 
for us now to Know: it was never intended that 
we should. The mass of jargon called, in West- 
minster Hall, by the name of a record^ was (as 

■ The practice to which this bears reference, 
has been radically idtered by 1 & 2 Vict c. 110. 

^ For the indeterminateness of the distinction 
between oivU and ortnuno/, see above: mean- 
time they may serve, bke x and y in algebra, 
to designate quantities, of which, at the outset 
nothing more is known than that they are both 
undefined, and that theiy are supposed to be dif- 
fttent ftmn each other. 


has been so often observed) a mass of jargon in 
which an indeterminate quantity of truth, in 
great part useless, was invariably intermixed 
with an incieterminatemassof falsehood, serving 
as a screen for whatever injustice it might be 
deemed proPtable and safe to perpetrate When 
the man was not in jail, die bonus employed as 
above to draw custom into the King’s Bench 
shop, was not made use of. what that shop got 
for Itself, was nothing more than the possibility 
of selling to customers a branch of juridical ser- 
vice, of which, till then, a monopoly had been 
possessed by the Common Pleas. But, in the 
cases in question, the Common Fleas not being 
in the piactice of sending a man to jail ; the 
King’s Bench, in so far as they took upon them- 
selves to sejid a man to jail m these same cases, 
gave themselves thereby an advantage (and 
through themselves to their customer) in which 
their bretheren on the other side of the hall had 
as yet no share. 

The success of Ihe kmq himself (in his court 
at Westminster, where, as all the world knows, 
he IS actually and constantly present) was pro- 
digious . the distress and impoverishment oi the 
king not himself, was proportumable : Ktoss 
threatened to grow in the Common Pleas Truth 
being in equal detestation on all sides of the 
lull, and the practice of making use of her, 
either for offence or for defence, equally un- 
known ; the king not himself, after lying a while 
in the state of the fallen angels, awoke, and, by 
the help of another falsehood, correctly moulded 
upon the foregoing one, stood uiion his defence. 

For details, this is not the place In substance, 
the story is of course told or alluded to m the 
institutional books and hooks of practice But 
m the Memoirs of the liite of the Lord Keeper 
Oiiiltord (as related by his brother, natural and 
professional, the Honourable Roger North, one 
of His Majesty’s counsel, learned in the law,) 
the whole war, with all its stratagems, is related 
in considerable detail, and pure of all disguise. 
The only interests professed to have ever come 
in view, are the interests of the lawyers — of the 
partnership in all its branches Of the interests 
of the suitors, no more account is taken, or men- 
tion made, than, at an auction of a West-India 
estate, of the interests of the negroes. For the 
ends or dictates of justice, no more regard is 
protessed on either side, than on either side in 
the conferences reported by Thucydides between 
the Athenians and the Mehans. 

The honourable and learned author was com- 
pletely m the secret : if any secret there could 
be said to be, in a business in which causes as 
well as effects, motives as well as measures, were 
so completely in the sunshine. It was under the 
conduct of his right honourable brother, then 
chief justice of the Common Pleas, that the de- 
fensive part of the warfare was carried on:*) the 
success of it IS matter of as undisguised a triumph 
as ever sat on the brow of a Kmg’sBench or Old 
Bailey advocate, when relating how, with the 
aid of his science, a malefactor was rescued 
from condign punishment by a quibble. 

^ Vide supra, p. 285, note *l*.-»AdL 
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were not exactly what the judges, for the 
time being, are pleased to make of it. 

The cause of this paralogism must be 
looked for in a notion, entertained through 
prejudice, or alfected from prudence, of the 
excellence of the law ; of its subserviency to 
the ends of justice: whatever is not reason 
is not law. Whether the opposite inference 
would not be the more rational one, the 
reader is by this time in a way to judge. 

The subject-matters of law are persons 
and things : the force of law is occupied in 
causing them to be forthcoming : both, inci- 
dentally, in the character of sources of evi- 
dence; both, ultimately (and, for precaution’s 
sake, incidentally,) in the character of pai- 
cels of the matter of satisfaction : persons, 
besides (in cases of corporal punishment.,) in 
the character of subject-matters of the punish- 
ment. 

The operations, the object of%hich is to 
cause them to be forthcoming for the purpose 
of satisfaction or punishment, are, in the 
books of practi<‘e. ranged under the head of 
execution : by them is done, or pretended to 
be done, that which the decision, judgment, 
decree, commanded to be done. 

In this part of the tield ot law’, as in most 
others, the dictates of utility, as p»)inted out 
by the ends of justice, are plain and simple. 
General rule : — in no case to omit any ope- 
ration by which the forthcomingness of the 
article can be made more sure. Exception, 
where the operation is either phjsically or | 
prudentiallj inipractieable ; — priulentially, 
because the vcx'ation and expense attacheil to ! 
the execution ot the deeision, w’ould be a i 
greater evil than that of its not being exe- j 
cured. Memento: — in the puisuit of this | 
object, to take that course, in which the 
(juantity of expen-e ami vexation created shall ' 
be the least that can be. I 

Uncertain, confused, voluminous, and, by 
its very volumimuisness, rendereil defective 
(for the inoie abundant the sw'arm of absurd 
and pernicious distinctions and diversifications, 
the more abundant the detects ;) fraudulent 
to creditors, oppicsMve to debtors, beneficial 
to lawyers — to lawyers ot all classes, from 
the chancellor to the bailitf’s follow'cr, — and 
to none but lawyers : — such, in its bearings 
upon this part of the field of procedure, as 
upon every other, is the system still in force 
in England.* 

* The distinction between inmlvrncy and 
bankruptcy^ is "if a piece witc the distinction 
between realty md jter^ov^x/iy each a source of 


To frame a system free from all these abuses, 
— a system in which the ends of justice and 
dictates of utility, as above indicated, shall 
be accomplished, and in the compass of from 
ten to fifty pages, would be an easy task : in 
from one hundred to five liundred pages, an 
impossible one. 

fraud and vexation to the suitor; cich a gold 
mine t ) the man of law. Precious distinction ! 
a wall of t>aper to fraud, a wall of adamant to 
justice. For the purjioses of framl, every debtor 
IS a bankrupt at jdcasure: for (not to sjieak of 
sham-traders) who can prevent his being a real 
one? Every non-trader may be made a bank- 
nipt, for the purpose of fraud ; no such person 
can be made a bankrupt for the purposes of 
justice. 

Ages ago, at the touch of the sceptre which 
sanctionLU thelaivs of bankruptcy, all distinction 
between realty and personalty in the hands of 
the l)ankru])t vanished. On that ground, nohair- 
splitting as betueen person, lands, and goods 

soniLtimcs one to be had, sometimes another, 
sometimes all three (according to the sort of court 
resort<‘d to, the sort of suit instituted, or pro- 
cess tmployed,— not to s))cak of other causes 
of variation, all equally foreign to the merits,) 
sometimes half of one, or one and a half: — 
di.stinctions, which arc all kept up against the 
creditors of non-tradcr.s, and cherished with an 
ailection ])roi)ortioncd to their absurdity, their 
mischievousness, and their consequent fruitful- 
ness in made business. 

Your debtor owes you two thousand pounds. 
IMoveable or other personal property not worth 
recurring to: land or other real property worth 
a thouvind pounds: bis body out of the reach 
of justice. < )f his thousand pounds you may 
have half, and but half; — Wiiy? Answer: — 
Because, had you and he lived three or four 
hundred years ago, it might (unless he were an 
old man, or an old woman, or a young one, or a 
child, with a dozen or two of other exceptions, 
not one of them taken into account) it might 
have been of use to the purposes of national de- 
fence that your debtor should keej) in his hanths 
half'the prop*rty, the whole of which should 
have been yours j keep it, lest the monarch 
should want men to attend him in bis wars. Even 
in its prune, the reason was a foolish one; the 
fund bearing no sort of proportion to the pur- 
poses by w'liich in pretension it was designed; 
and when creditor A liad ciifoft'his half, creditor 
B would come and halve that half, and so on, 
ul))hubet u])on al])habet, in any number. But 
at each division the use of the lawyer’s knife 
was to be bought, bought at his own price : and 
there lurks the real reason at the bottom of the 
ostensible one. 

But a reason which at one time had a shadow 
of utility, though even that shadow is no more, 
is of the best and rarest sort. Expect not any- 
thing like it but on great occasions. 

* Vide supra, p. 306, sub-note \ 
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CHAPTER I 

CASES ENUMl- HATED. 

In regard to evidence, admission, non-cxdu- 
sion (it has alicady been shown,) is the ge- 
neral rule Evidence is the ha'^is of justice 
exclude evidence, you exclude justice . 

The propiiety of the gcneial lule being so 
Conspicuous — whatevei be pioposod in the 
character of an exception, the onus jirobantli, 
respect of the propiiety of it, lies upon the 
p,'^'2ROser of the exception — upon the exclu- 
sioiiisY^* ai" prcc<j^'. 2 , 5 Aiftok, this task 

has been pertoiined ^ 

If, as above supposed, in the account statt*u'^ 
in the pieceding book, the cntiie list of the 
cases in which exclusion of evidence can be 
reconcilable to the ends of justice, is in- 
eluded ; in all other cases in and for which it 
ever has been or can be proposed, it will be 
improper. 

Having done with the cases in which it 
may be proper, the examination of the cases 
in which it cannot be proper will occupy the 
remaining part of this Book. 

In technical jargon, the question as be- 
tween admission, and tion-admission, admis- 
sion and exclusion, is clothed in different 
language. For admission, competena/ is the 
word — for exclusion, mcompetency Not only 
so, but mcompetency finds another syiioiiyiu, 
or at least a substitute, such as would not 
easily have been suspected; and this is cre- 
dibility. An objection is made to the admis- 
sion of the witness a question is to be ai gued 
— The question is- now as between compe- 
tency and credibility , whethci the objection 
goes to the competency of the witness, or 
only to his ct edibility — If, being considered 
as applying itself to his competency, the 
objection is deemed well-grounded, exclusion 
is the consequence: if, as levelled at the 
some mark, the objection is considered as 
ill-grounded, as insufhcient, admission is the 
consequence ; the witness is to be heard, as 
if no objection bad been adduced. 

Objections to the competency being ob- 
jections the effect of which is to operate the 
exclusion of the witness altogether , and ob- 
lections to bis credit having no such effect , 

* For the Author’s further remarks on this 
suluect, see Vol, VI. p. 105, et seq. 


It might seem that the latter class of objec- 
tions have no effect at all but that is not 
the case The objection itself, being the al- 
leg.ition of a mattei of fact, must be made 
good by evidence If an objeeliun is not good 
as an objection eithei to competency oi to 
credibility, evidence in proof of the objection 
Is not admitted to be pioduced If it be al- 
lowed to be good as an o})|eetion to compe- 
tency, tlio objection is al lowed to be ptuduced, 
and the witness not It it be good as to cie- 
dibihtj, but not as to competency, the wit- 
ness, and the evidence of the objection to 
him, are allowed to be produced togethei 
‘t, XllPse who support the evidence Against 
an ohjectiW‘l>^ it'* competency, have seldom 
any imwillmgness fo dUve YItV \iSame o^iaetfcni 
leceived in the character of an objection t(4* 
credibility Why ? Because m this case the 
objection fiequently amounts exactly to no- 
thing at all How so^ Because it is so pei- 
fectly fi ivolous, that, in the scales of common 
sense (the false scales and weights of common 
law being put out of the way,) it would not 
weigh against the evidence to the value of a 
feather The objection being good, is it good 
as against competency’ the man is not so 
much as heai d Does it apply to credibility ’ 
he is not the less believed 

In effect, the difference amounts to diame- 
trical opposition in language, it is presented 
as but a sort of a ban -breadth difference, 
so minute, so microscopical, that by a high- 
seated eye it has happened to it to be over- 
looked Like the difference between purport 
and tenor, it was that sort of difference to 
which a lawyer (if, with the leputation of a 
great orator, seated on a high and conimand- 
ing station — in a w'ord, a Mansfield) might, 
without shame, confess himself to have been 
seal ccly sensible. In sound, the difference is 
like the fatuous one between tweedle-dum and 
tweedle-dee : noi, in effect, is there any greater 
difference than between justice and injustice 
— a diffeience which, to a learned eye, is too 
minute to have any claim to notice. 

In practice, they had been confounded • so 
happily confounded, that, when a statute had 
lequired that a witness or witnesses should 
be credible, it was a matter of doubt whether 
ci edibility was oi was not the same as com- 
petency. Instead of talking of credibibty, 
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^^uiion } instead of competency, speak of 
'^mUnbility^ admission, and non-exclusion ; 
yoa could then be understood without dif- 
ficulty ; the difficulty would then be in con- 
jtiiving how to misunderstand you. But, well 
'suited as such clearness would have been to 
the purposes of common sense and common 
honesty, it would have been proportionably 
ill suited to the purposes of common law. 
The absurdity of the arrangement was in 
some measure hidden from view, by the cloud 
which hung over the language. Pi evented 
from knowing so much as what it was that 
was done, non-lawyers were the more effec- 
tually prevented from seeing into the irra- 
tionality and mischievousness of what \yas 
done : and, upon this part of the ground as 
upon every other, the rubbish thrown up by 
the lawyers, while working and fighting in 
the dark, contributed its part to tMcken the 
entrenchment which defends the garrison of 
the old castle of chicane. 

Deception, and vexation, have already been 
mentioned as the two inconveniences, in the 
apprehension of which (in so far as any rea- 
son, or so much as the sliglitcst colour of a 
reason, has ever been assigned or glanced at) 
the exclusionary sj htem, in what cases soever 
it has been applied, has had its root. 

Exclusions grounded on the consideration 
of vexation, form the matter of the next suc- 
ceeding Part. 

The present Part is appropriated to the 
consideration of those examples of exclusion, 
in which the fear of deception has been the 
ground, real or ostensible. 

Incoir ectness, and incompleteness. In these 
two expressions may be included all the pro- 
perties, by means of which it can happen to 
the testimony of a witness to produce decep- 
tion in the bosom of the judge. , 

If. in respect of either or both these qua- 
lities, there be any failure on the pari of the 
witness, the root or cause of it will be to be 
found either in the will, or in the understand- 
ing; in the volitional, or the intellectual, 
branch of his mental frame. With relation 
to the result here in question, the state of 
those faculties respectively may be said to be 
an unfit one. 

When, on the part of the testimony, incor- 
rectness or incompleteness in any degree has 
its source in an unfit state of the will, interest, 
sinister interest is the cause of it : when in an 
unfit state of the understanding, imbecility. 

Our business, at prl^sent, is to bring to view, 
not so much what ought to have been, as what 
been, done and thought. 

Topics different in appearance, though in 
^iS^Ct coincident, have l^en, in the existing 
sy«ite.ites, substituted or added to the above. 
B^ies or acts considered as blemishes upon 
^b 'ln^I clmriicter of the proposed witness, 
of instances, been 'oonsi- 
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dered as grounds of exclusion. Fof xne cioipip» 
nation of all these, one word, improbityt iaity 
on occasion serve. ■'<' 

But improbity, on what score does it pro* 
sent itself, in reality or in appearance, as coni 
stituting a proper ground ot exclusion ? and 
what relation, if any, does improbity bear to 
interest ? 

One answer will serve for both these ques> 
tions : — 

Interest, when acting in such a directior 
and with such effect as to give birth to false- 
hood, may be termed sinister interest.' Tfa< 
effect of improbity is to render a man, in pro- 
portion to the degree of it, more and mon 
apt to be led into falsehood by the force oi 
sinister interest. 

Thus it is that improbity, considered as a 
ground of exclusion, coincides with, and is in- 
cluded in, the ground expressed by the word 
interest. Be it lying, be it wbat it vrill, no 
man does anything wrong, anymore than right, 
without interest, without a motive. Suppose 
everything capable of acting in the character 
of a motive in a mendacity-prompting direc- 
tion, out of the question, a man of the most 
profligate character will be no more likely to 
deliver false testimony, than an average man 
taken at large. 

Under the head of improbity may be in- 
cluded, to the present purpose, that of reli- 
gion. Improbity has been generally ascribed 
to a man on the supposition of his having no 
religion, or having a bad one. Religion bas^ 
accordingly, furnished pretences for refusing 
to hear evidence : with what reason, will be 
seen in its place, lie who is considered as 
having no religion, no God, is termed an 
atheist ; he whose religion is bad, whose God 
is coriHidercd ns a bad one, whose notions con- 
cerning God are considered as bad notions, 
has l)«en tcrmqd a cacotlieist. Subordinate 
to the head religion, atheism and cacotkeim 
may, accordingly, constitute two distinguish- 
able heads. 

Subordinate, in like manner, to the more 
extensive head of imbecility, we shall find 
three particular heads: infancy, dotage 01 
superannuation, and insanity (including casual 
mental debility.) 

By reason of infancy, and to the extent of 
the age denoted by that word, every man is 
kept in a state of relative imbecility. In the 
course of his life, every man is subject to have 
his intellectual faculties more or leas disturbed 
and weakened by mental debility (whether 
caused by bodily debility or not;) and, to- 
wards the close of it, by dotage. 

Putting together these several artides, we 
have ' eight general heads, under which the 
circumstances that have been employ^ ap 
grounds or pretences for putting exduakKh 
upon evidence may be ranked; viz,--,- 

1. Interest. ' Sinister interert oS a]lj[ji|i^ 
withxmt distinction. 

Bb 
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% Pecuniary interest. 

S. Inprolrity at large. 

4. Atheism. 

5. Cacotheism. 

6. Infancy. Imbecility in respect of infancy. 

7. Insanity 

& Dotage. 

In the former set of cases which have just 
been under our review, we liave seen but little 
work, in the way of exclusion, for the provi- 
dence of the legislator , and of that little, the 
greater part left everywhere undone In the 
set of cases now coming undei leview, we 
shall see nothing at all, in point of propriety, 
to be done in that same way by the providence 
of the legislator, and at the same time in 
point of diet we shall see hiin (or lafher his 
substitute, his essentially and cvei lastingly 
incompetent substitute, the judge) at work 
everywhere, in all directions, and with a suit 
of activity as pernicious in effect as it is lash 
and unwarranted in principle 

CHAPTER II 

OANQEB or DECEPTION, NOT A PROPER GROUND 
FOR EXCLUSION OF EVIDENCE 

g 1. Exclusion of evidence, no security 
against misdecision 

Misdecision is the word to be used in this 
place, not deception Why ? Because in misde- 
cision consists the mischief, the only mischief 
Suppose deception, and yet no misdecision, 
there is no real mischief suppose niisdccision, 
yet no deception, the mischief is as great as 
if deception had been the cause of it. 

Deception supposes conception previous 
hewring, or what is equivalent The ludgo 
who should ascend the bench with a icsolu- 
tion never to hear anybody, would conduct 
himself badly enough , but in no case ifould 
it be said of him that be had 6ocn deceived 
Misdecision, as many insiances of it as theie 
were causes endeavoured to he brought befoi e 
him : misdecision, in abundance , deception, 
none. 

The first thing to be done then, is to show 
that, on whatever ground exclusion may be 
placed, it is not in the nature of it to afford 
any security against misdecision This accom- 
plished (it it be accomplished ,) the lemain- 
der of the book, were idl minds upon a level 
with the highest, would be but actum agere. 
But the mind of the public is not so easily 
satisfied: prejudice is not eradicated upon 
shch easy terms. 

In every case, the evidence (whatever it be) 
wjbleh it is on any side proposed to produce, 
is necessary, or less than necessary, to 

the decision prayed for on that side say (to 
take the clearest example,) the only evidence 
or not the only evidence, on that side. 

Ii In the first place, let it be necessary. 

Bxciiision,<4f put upon necessary evidence, 


produces, if the evidence would have hem 
true, a certainty of misdecision : deceptimi, 
supposing it to have taken place, cmi do no 
worse. But no man surely will be found who 
will either think oi say, that, of falsehood 
(supposing the evidence false,) deception will 
in any one instance be a certain consequence. 
To say this, would be as much as to say, 
every judge is a machine What, then, is 
the effect of exclusion ? To produce, for fear 
of an uncertain mischief — to produce to a 
certainty, and in the first instance, the very 
mibchief which it piofesses to avert. It is as 
if a copyist, consideiing that he now and then 
makes mistakes, should, for greatei security 
against incoi rectiiess, determine never to copy 
any inoie but in the dark 

What, then, would the lawyer be with his 
exclusionaiy lemedy, supposing he were sin- 
cere? He would be like the panic-struck 
bii d, whirii, for feai of the serpent, flies into 
Its mouth 

What should we say of a lottery, at £20 
a ticket, so many blanks to a prize, £20 the 
highest prized — £'20paidto put chase a chance 
of £20 ? Among non-lawyeis, where is the 
man to be tuuiul that would be weak enough 
to make such a lottery, weak enough to put 
into it if made ? The learned judge who shuts 
the (loot against evidence, to save himself or 
Co fiom being deceived by it, makes exactly 
such a lottery, and buys tickets in it. He 
buys tickets in it but with whose money ? 
Not with any of his own money, indeed, no, 
tiuly, he knows better things hut with the 
money of '-lators 

Rapax owes you £20 that he borrowed of 
you Ocitlatus Siispcctus was present at the 
tiansaolion Ins evidence is the only proof 
you jave of it If the ludge refuses to hear 
()c 1 .Su'.peetiis, misdecision to your pre- 
]iidiee !■> the ( erta ii consequence, your money 
1-1 gone 

You hot I owed £20 once of Rapax, he has 
abundant evidence of it but you paid him 
— Oculatus Suspei tus saw you pay him • of 
this payment his testimony is the only evi- 
dence If the judge refuses to hear Oculatus 
Suspect us, misdecision to your prejudice is 
the eertam consequence here, too, your £20 
IS gone. 

On the other hand, suppose, in either case, 
Oculatus to be a false witness is deception 
on the part of the judge, is misdecision and 
wrongful disposal of the money, a certun 
consequence? Nothing like it. Every day, 
false testimony is delivered . every day, fidse 
testimony is detected 

2 Next and lastly, let the evidence in 
question be less than necessary. Being not 
absolutely necessary, it must he because there 
is other evidence on that same side. In this 
case, though the evidence be excluded, buik 
decision is not the certain consequence. 

But in this ease, iheparty whoadduOM the 
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eridence having other evidence sufficient to 
warrant a decision in his favour, there is 
nothing gained by the exclusion. Excluding 
the evidence, you decide in favour of the 
party who produces it: what could you have 
done more, if you had admitted it? 

Not that, in this case, the exclusion is 
merely nugatory. It imposes upon the party 
on whose side the evidence was produced, the 
additional delay, vexation, and expense, of 
procuring other evide:ice ; and if these exceed 
his means, he loses his cause, and inisdecision, 
or failure of justice, is the consequence. 

In neither case, theri'fore, can the exclu- 
sionary system be conducive to the ends of 
justice. 

Of the apprehended danger of misdecision 
from the receipt of evidence of a comparatively 
untrustworthy kind, what is the amount and 
value ? In every ease, either nothing or next 
to nothing. The legislator issufficit*fitly upon 
his guard against it ; indeed, more than suf- 
ficiently: and so much nioie tlian sufficiently, 
as to prohibit the reception of it wiihout 
knowing what it is. lint being himself so 
much more than sufficiently upon his guard, 
what ground can he have for the appiehen- 
sion that the judge, on his part, will be le^s 
than sufficiently upon his guard ? The judge 
who, with such warning as may be given him 
by the legislator in the way of hi<sfrurtion, is 
not sufficiently proof against that dece[)tion 
against which the legislator has thus been so 
sufficiently upon his guard without warning, 
blight not to be deemed qualitied for his office. 

From the precautions taken by lawjer-, 
who would not have supposed that the danger 
was all of it on one side? — that, while it is 
an event unhappily so frequent for fabe tes- 
timony to obtain a credit that is not its due, 
it was a misfortune that could never happen 
for true testimony to fail of obtaining the 
credit that is its due ? Yet, in point ot fact, 
xvho is it that can be assured, that in a case 
so open to general suspicion as most of those 
to which the exclusionary rules refer, it may 
not have hap[)ened as often to true evidence 
to be disbelieved, as to false evidence to be 
believed? Fortunately for mankind, the nature 
of things does not admit of any such drastic 
remedy against the former misfoi tunc, as the 
quackery of lawyers has employed against the 
latter. 

The witness in question, supposing him to 
hdve been admitted, would either have been 
disbelieved or believed. In the first case, the 
rule is superfluous and useless. All the use of 
it consists in warding off a danger, which, the 
bvent shews, would not have been realized. 

■ Wherever the witness, if admitted, would 
have been believed, observe the consequence; 
observe the ground, in point of reason, upon 
which the law rests. The jury, who have 
seen the witness — who would have heiwd 
hie whole story— .who would have heard him 


cross-examined, and had the opportunity ol 
cross-examining him themselves — who would 
have heard the other witnesses, if there were 
any — who would have seen who and what 
the defendant and the prosecutor are — and 
who would have observed the whole com- 
plexion of the case, — the jury, who would 
have had the benefit of the observations of 
the counsel and the judge, would have be- 
lieved ins relation to be true. The law, which 
has not seen the witness, which knows no- 
thing of accused or prosecutor, which — in a 
word, knows nothing of the case, pronounces 
him unlit to he believed ; and so unfit, and 
the danger of hearing him so great, that, 
rather than run the risk, it chooses, as the 
lesser evil, to license the commission of all 
sorts of offences in his presence. When I 
said the latr, I might have .said the judge — 
the single judge, to whose partial and hasty 
conception, liuiried away and engrossed by 
some particular incident in the particular 
ca*-!' before him, it first occurred to lay down 
such a rule. 

All this while, the admission of a witness, 
— tlie disallowance of the rule which, on 
the ground of any supposed objection to his 
veracity, forbids liiin to bo hoard, — would 
not preclude the production of the ground 
of objection, \>hatcver it may be ; the record 
(for instance,) or other evidence, proving his 
having been coiivietcd of a crime reputed 
infamous. Wherever llie production of such 
ground of objection would have had the ef- 
fect of preventing the jury from crediting his 
evidence, the rule is superfluous and useless. 
The only case where it has any effect is that 
in which, after hearing the objection against 
him, they were to be satisfied of its being in- 
sufficient and inconclusive, and to credit his 
test imony not wit hstandiiig. 

Ag.’»in''t danger of ini<>derision, resulting 
from the admission of a lying witness, or 
rather of a witness disposed to lie, there are 
ahundant remedies. There is the natural 
sagacity of the jury — there is the cultivated 
sagacity of the judge — these is the perhaps 
equally cultivated, and still more keenly 
sharpened, sagaeity of the counsel for the 
defendant — there is, in penal cases (especially 
in cases of the most highly penal nature,) the 
candour of the counsel for the prosecution. 
For (though, in cases of guilt, the more flagrant 
the guilt, the greater the glory, and thence 
the greaterthe zeal of the defenffing counsel,) 
what counsel ever presses for a conviction, in 
a case any way serious, of a defendant of 
whose innocence he is himself assured ? Be- 
sides all these securities, there is in this coun- 
try, after all, the mercy ( which in this case 
would be but the justice) of the crown.* 

* The rase of MacDaniel* and Egan, the 
treacherous thief-takers, or blood-conspiiatOM^ 


* Leach, 44 — jEA 
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Where is the eonsisteiicy between this 
utter distrust of juries, and the implicit &ith 
bestowed, with so much affectation, on the 
decisions they ate permitted to give on such 
evidence as they are pei mitted to receive? 
When a parcel of people you know nothing 
of* except that they are housekeeping tiades- 
men, or something of that sort, are got toge- 
ther by bap-hazard, or by what ought to be 
hap-hazard, to the number of twelve, and 
shut up together in a place fiom which they 
cannot get out till the most obstinate among 
'them has subdued the rest; political ortho- 
doxy commands them to be looked upon as 
infallible 1 have no great opinion of hiunan 
infallibility, and if it weie necessaiy to be- 
lieve in it, 1 would go to work by dcgi ees, 
and begin with the Pope All I contend for 
(but this I do contend for) is,' that these 
twelve men, whoevet they aie, that have 
heard what the witness had to say — heatd 
him examined and cross-examined, and ex- 
amined him themselves as long as anyot them 
thought proper — aie more likely to judge 
right as to whether he has spoken truth oi 
no, than a judge, who lived centuiies ago, 
who never set eyes on the man, nor ever 
beard a syllabic fioin or about him in his life, 
IS likely to judge light on the question whe- 
ther the man would say true or no if he were 
to be heard It there be one business that 
belongs to a jury more particularly than an- 
other, it IS, one should think, the judging of 
the probability of evidence if they aie not 
fit to be trusted with this, not even with the 
benefit of the judge’s assistance and advice, 
what 18 it they are fit to be trusted with ? 
Better trust them with nothing at all, and 
do without them altogether 

A question continually started to the ]ury 
by the judge is, — Do you believe this evi- 
dence? — and it happens but* too ofte<n that 
the verdict declares the negative Indeed, 
little less of their attention is occupied in 
determining with themselves who is to be 
believed, than in drawing inferences from the 
evidence on which their belief has been be- 
stowed In all these instances, false evidence 
is poured in upon them, without the smalle'>t 
mark to distinguish it fiom the tiue. In all 
the cases of exclusion, the witness piesents 

will strikingly illustrate the difficulty of obtain- 
ing credence m a court of justice for a false 
story. The blood of the innocent was, in the 
estimation of these monsters in iniquity, a price 
not too great to be paid for the illicit gain. The 
ntraxd'was to be obtained at any price : but how 
yn» it to be obtained ? Not even here by per- 
jury t but by a -course still more oblique, and 
wfawn recommended itself to those veteran prac- 
dtioiien itf criminal law as more feasible and 
more MUfb. The crime was first to be produced, 
la order to jbe r^ated. An imagma^ crime 
voifid not have served their pnrpose. The dif- 
ficulty of ftaniiiig a tale of this kind, which, 
tb jyip fidle, sboud stand the action of counter- 


himself with a mark upon his forehead, point- 
ing out the leason there is for looking upon 
his evidence as likely to piove false. If he 
did not, there would be no ground for shut- 
ting the door upon him Hahet feenum in 
cornu Are men more in danger of being de- 
ceived when they have warning given them, 
than when they have none? 

But, when the testimony of a witness, be- 
ing false, is not believed, the very falsehood 
itself is a somce of instruction, and security 
against misdecmion 

Misdccision, be it never out of mind, is the 
only real evil, falsehood, unless in so far as 
it produces nubdcLision, none at all Yet, to 
no such object as niisdecision is the eye ever 
dnected by lawyeis of no such word is any 
ti ace to be found in their books Falsehood is 
the gicat and only object of all feais What’ 
would you lend an eat to falsehood'** V{hy 
not, if ftbin falsehood you can obtain a clue 
that guides to ti uth ^ fnsti uction dO you 
think to (Iciive nisi i uction from a bar? Why 
nut, as well as f i oin any other enemy ** 

In what othci ca«e can you be so suie of 
hearing falsehood, as when you have to take 
the examination of a notorious and profes- 
sional malefactor, on the occasion of some 
offence of which he stands accused^ Yet, the 
surer you aie of heat ing from him all such 
falsehoods as promise to suit bis purpose, the 
more insti uctive and satisfactory, if pertinent, 
are all such truths as his piupensity to false- 
hood has not enabled him to keep back 

Be the deponent w’ho he may, the thread 
of his testimony should all along be divided, 
by the eye of the judge sinind — carefully se- 
parated and divided, into two paits — that 
which runs in the picsiiniable direction of 
his wishes, and that whidi runs in a direc- 
tion counter to that of his wishes In the for- 
mer pait, so tai as depends upon bias, upon 
Intel est, iiny be seen a suit of evidence less 
ti ustwoi thy than if he were mdiffeient, in 
the other, a sort of evidence more trustwor- 
thy 

The severer the impending evil, on the 
score of piinislunont, or on any other, the 
strongci , of course, will be a roan’s wishes to 
avoid saying anything that may help to sub- 
ject him to it , and the more depraved the 

interrogation and the othertests, and obtain credii 
as if it were true, was too formidable to be en* 
countered. Their plan was, fiist to engage s man 
really to commit a crime, of the circumstances of 
which they were apprized : for the convenience 
of having memory to draw upon, and not merfe 
imagination, in the picture which the proseeu. 
tion of their scheme called upom them to give 
of It at the trial, in the character of witnesses, 
Those who were not to be withholden by any 
other consideration, were thus withholden from 
the engaging in a system of pequrious deptfr 
dation by the thoroughly understood and eon. 
tmuaUy contemplatea difficulty and daogtv of 
the attempt. 
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disposition of the man, the stronger his pro* I 
penalty, on every occjision, to pursue, in word ! 
as well as deed, the course indicated by the 
wishes of the moment, in spite of all sug- 
gestions of ultimate interest and moral obli- 
gation. Both these consideintions laid to- 
gether, hence it is, that of one part of every 
malefactor’s, of every liar's, evidence (viz. 
the part which tells against hiniseli, ) it mav 
be said, and with uinpieftiunuble tiuth, the 
more determined the bar, the better the evi- 
dence. As to the ratio of th-* tiust worthy 
part to the untrustworthy, it \m11 dei)endupon 
the verity-insuring force of the bci utinizing 
operations to which it is subjected 

Falsehood a certain cause of dccc[)tion and 
misdecision? On the contrary, in how many 
cases is it a guide to truth, a secuiity lor 
rectitude of decision? In the very sort ol case 
in which falsehood is most probable, decep- 
tion, as a consequence of i(. is least^)robable. 

Falsehood, where wilful, forms a species, ^ 
a most instructive and useful species, of evi- 
dence. It forms a particular inodilication ot ' 
circumstantial evidence. Falsehood «)n any 
occasion is circumstantial evidence of crimi- 
nality, of delinquency — of consciousness of 
misbehaviour, on either side of the cause, ami 
in any shape. 

When a pci son lahonring under suspicion 
of a crime is in a course of examination, is 
it generally expected that all he s iys will he 
true? On the contraiy, — the severer the 
punishment, and the stronger the persuasion 
of his guilt, the stronger is tlie persuasion, 
that, so far as what he has to say to any point 
will, if true, tend to his conviction (appearing 
to him, ns it natuially will, to have that ten- 
dency,) Avbatcvor it inay bappen to him to 
say as to that part will not be true. 

Accordingly, it is from that sort of source 
which, with the fullest ami most universal 
assurance, is looked to as a souicc of false 
evidence, that whatever assertion operates in 
favour of one side ot the cause (>i7. to the 
prejudice of the interests and presumed wishes 
of him whose evidence it is) is regarded as 
the most satisfactory of all evidence: legard- 
ed, and by everybody ; the very lawyeis not 
excepted, who to guard themselves against 
deception, are so anxious to shut the door of 
judicature against any source of evidence to 
which it can by possibility happen to yield 
false evidence. But, forasmuch as the eyes of 
all mankind, judges themselves not excepted, 
arc universally open to the falsity of false tes- 
timony, universally upon their guard against 
deception from the source that wears any ap- 
pearance of yielding it, — how can it be, that, 
on the part of judges, deception by reason of 
that same evidence, deception from whatever 
tilse evidence flows from that source, should 
be the certain, or so much as the preponde- 
rantly probable, consequence? 
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Not that, even in the cases where frilsehodd 
itself is looked to as the most instructive 
source of information — not that, even in the 
case of pel sons thus circuiiistanecd, of persons 
from whom falsehood is expected in a larger 
proportion than from any others, — not that, 
even from them, there seems reason to expect 
that falsehood should conic in greater quan- 
tity than truth. Truth, even in these cases, 
will he the g»‘ncral rule — falsehood, but an 
cx«’cption. q'akc what false proposition you 
will, there will he three conditions incident 
to the utlciaiicc of it: — 1. That it appear 
nccev<-:irj to the accomplishment of the de- 
pi'iient’s wi»hes (viz. for aequittal, if defen- 
dant, and so in other cases;) 2. That if it be 
net too palpably t:il-e to exclude a prospect of 
gaining Cl cdencc; <‘1. That it be not of a sort 
to expose him to siib>.eqncnt {iiinisiimcnt too 
severe to be risked. 

Symptom-, of terror and confusion exhibited 
in deport mont — noii-i osiionsion — indistinct 
and eva'-iv'e rcspoiiMoii, — all these indications 
have, on the •^aine sort ot oeeasion, and in the 
same ehaiaeter of ciieiimstaiitial evidence, 
tlieir use, their nnivei'ally felt and acknow- 
ledged Use. yet ('-iicli is the instruction de- 
livalde fiom falsehood) re«ponsioii, direct rc- 
spoiisiori.is on the >-aiue occasions still pressed 
for; as being (ibongb rei>letc with falsehood, 
or latber tor that very reason) pregnant with 
a sort and degrot' ot iiistriietion and satis- 
faetion, over and above any instruction and 
satisfaction that is to be tlerivod from those 
other sources, any or all of them put together. 
From manifest improbability on the face of 
it, fioin sclf-conlradietioii, from counter-evi- 
dcnci* — from any of these sources, detection 
may flow: and then it is that (by operating 
Us evidence of character, evidence much more 
conclusive than any extiaiieous testimony on 
that l»cad,) the, falsehood, us such, and recog- 
nised as such, ulfords its instruction, produces 
its ctfcct ill the character of circumstantial 
evidence. 

The case here spoken of, is that of a person 
luhoiiiiiig under tiic suspiemn of criminality, 
and on that score stationed, by an act of the 
judge, in the situation of defendant: the suit 
liaving punishment lor its object, real or 
professed. In this case, where any objection 
has been made to tlie propriety of receiving 
evideiu'o drawn from such a source, from the 
lips or pen of an individual placed in that dis- 
tressing situation, it has been rested, not on 
the ground of danger of deception, but on a 
very different ground, — certainty of vexatiofli 
on the part of the defendant, the proposed 
witness : of which in its place. 

True it is, that it is only when either re- 
cognised, or at least suspected, to be what it 
is, that falsehood becomes thus instructive, 
becomes a fence against deception, instead of 
a source and cause of it. Equally true it 

V 
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tlirt it it mondly Impossible that, in any of 
the cases m which the door ever has been 
shot or been proposed to be shut against evi- 
dence in consideration of the danger of de- 
ception« the falsity of it (whatsoever falsity 
it may happen to it to contain) should fail oi 
having been suspected 

Thus it is, that exclusion can in no case, 
on any assignable ground, be put upon evi- 
dence, without wearing on the face ot it a 
proof of its own injustice — a proof of the 
unsolidity of the ground 

Will it be said that, though the ground of 
the exclusion be just, it may happen to the 
judge not to be apprized ot the justice of 
it? Admitting the case to be realized, the 
utmost that it would prove would be, that 
the appropiiate arrangements should in evety 
case be taken for making suie that the judge 
shall be thus aware of it. What, then, on the 
principle of this observation, is the pioper 
coyrse Not exclusion to be put upon the 
evidence, but instruction to be given to the 
judge But this is precisely the remedy which, 
as a succedaneum to be in all cases substituted 
to exclusion, it is the object of these pages 
to recommend. 

The judge who, so much at Ins ease, pro- 
nounces a fact not true, because, the witness 
by whom the existence of it has been testi- 
fied may find himself a gainei in the event of 
its being credited, or on this or that particu- 
lar occasion has been known to have swei ved 
from the path of probity — would this same 
judge, with equal readiness, pronounce the 
same judgment, were a fac*t ot the same de- 
scription to call for his decision for any per- 
sonal purpose of bis own^ Not he, indeed 
Because a servant of his is believed by him 
to be addicted to lying, docs he on that ac- 
count lay down any such lule to himself, .is 
never to put a question to that sei vgnt in 
relation to his own conduct, or to that of any 
other servant ^ Not he, indeed If it be his 
misfortune to have a child whose charactei is 
tainted with that vice, does he lay down any 
such rule in his dealings towards this way- 
ward dhild? Not he, indeed The judge who, 
on the like hastily taken grounds, determines 
that the will of this or that testator shall be 
void, and that the augmentation ot diminu- 
tion intended to be made by it in regard to 
the share of this or that one of his children 
shall in consequence be without effect, — 
the same judge, if, with a view of making 
an augmentation or diminution to that same 
amount in regard to the share of one of his 
own children, he has to make inquiiy into 
fiiets,-»does he pay so much as the slightest 
'regard to any of these exclusive i ules ? Not 
he, indeed. 

Why this difiTerence ? Because, in regard 
so the condttsioo he forms in his individual 
etfHUsity, he is sincerely desirous that it be 
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Just and true: whereas, in regard to the coo* 
elusion he forms in his official capadty, ha 
cares not a straw whether it be true or un- 
true. In this case, all his concern is that it 
be found justifiable ; conformable to the stand- 
ard, whether in the wa> of statute law or juris- 
prudential law, to which, by his superiors and 
the public, his decisions are expected and 
required to be found conformable. 

§ 2 Probable source of this branch of the ex- 
clusionary system — its inconsistencies. 

The closei we look into the origin of this 
system of exclubion, the more thoroughly Me 
may be convinced of its hollowness and in- 
justice 

By whom have the exclusions been put ^ 
By the legislator, in the way of statute law ? 
No, but by the judge, m the way of juris- 
prudential law. 

If by the legislator, opeiating in the vny 
of statute law, the ground for it, though 
still untenable, would not have been so com- 
pletely hollow. To the legislatoi , in his situ- 
ation, it might have been competent to say, 
— The judge, I feai, will not be sufficiently 
upon bis guard against evidence thus ciicum- 
stanced the safe course will be to exclude it; 
and so, excluded it shall he — I will not trust 
him with it lletc, as already shown, there 
would have been shortsightedness, rashness, 
erroi inconsistency, however, there would 
have been none. 

But liorn the judge, nothing could have 
been moie inconsistent, nothing (on any other 
supposition than that of improbity) moie 
absiud 1 will not trust myself with this 
evidence it will deceive me . 1 am not upon 
my guard against it Is such folly conceiv- 
able * Had it been prevalent, the practice of 
taking the examination of the defendant, on 
a capital oi other criminal charge, never could 
have taken plate. Yet, on the continent of 
Europe, in the seat of llume-bied law, from 
which the doctiine of exclusion was piobably 
iinpoited into England, such examination 
was and is not only customary but indispens- 
able 

What then? Ought deafness, as well as 
blindness, to be among the attiibutes of Jus- 
tice ’ Is the story of the Syrens not fiible, 
but history and is every man, every luffian, 
that comes befoie you, a Syren? so that, 
wheicver there is possibility of falsehood in 
evidence, there is no safety for you but in 
stopping up your eats' No, leainedsir: no 
more than you — you who, if honest, can thus 
reason, are an (Edipus or an Ulysses. Such 
diffidence, — beyond that of the most inexpe- 
rienced virgin, — is it credible, in the situation 
of bun who never awakes in the mormng hut 
to see the fiite of men lying at his feet ? 

Not quahfied to judge of the ;veriK!ity W 
correctness of a man speaking to a matter of 
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&ct? 'What is it, then, that you are qualified 
for? la not this your occupation? Day by 
day, on one occasion or other, is not this the 
occupation of every man that breathes ? 

But no ; improbity, in some shape or other, 
presents to the difficulty a solution much 
more natural than is presented by the hy> 
potbesis of any such morbid diffidence. The 
origin of the exclusive system lies deep in the 
recesses of distant time : it date» in ages of 
barbarism — ages, in comparison with which 
the present, whatever may be the dream of 
vulgar prejudice, is the age of virtue. 

Corruption as likely a cause as any — gross 
and determined partiality : whatsoever bond 
of connexion — sympathy, common interest, 
or bribery — may have been the cause. In 
judicature, corruption, in the worst eases, 
must have a pretence ; and how many pre- 
tences have been acted upon, still more shal- 
low and unplausible than tliis ? sShallow as 
this is, the system of nullitication stands not, 
in any part of it, upon any equally specious 
grounds. 

Indolence, a cause at all times adequate to 
the effect — a cause still adequate to the pro- 
duction of it, even now that, on thcM: highei 
seats, within the Kngli'li pale at least, cor- 
ruption even in its mo'-t refined shape may be 
pronounced rare, confined to cases of a par- 
ticular sort ; and in its grosser shapes pro- 
bably without example. 

This man, were I to hear him, would come 
out with a parcel of lies. It would be a 
plague to hear him : 1 have lu>ard enough al- 
ready : shut the door in his face. 

As sheep follows sheep, judge, in the tech- 
nical system, follows judge. Here, ([uotli 
judge B, is a man, who, on such or such a 
score, lies under a temptation to speak false. 
In this or that shape, in the situation he is 
in, he has an interest in the cause. Exactly 
in this sort of situation was a man whom my 
brother A (though it is so long ago, I re- 
member it as if it had been but jesteiday) 
would not hear. Exactly in the same situa- 
tion? In respect ot exposure to temptation, 
perhaps yes; hut when brother A refused 
to hear the man, perhaps it was that he had 
already heard witnesses to the same fact till 
he was tired, and on the same side. 

Suppose a riper age : history of judicial 
transactions brought to light in bits and scraps 
at the command of booksellers (no thanks to 
legislators or to lawyers.) Of the cause of 
suspicion, a short indication ; but, as to the 
absence or presence of other evidence to the 
same or a different fact on the same side, a 
man might be a much better reporter than 
reporters commonly are (^or at least used to 
be,) without thinking of it.* 


• It seems much more probable, that the ex- 
clusion of evidence originated in the 'ignorance 


-DANGER OF DECEPTIOI^. Sfu 

The grounds of suspicion in evidence tOAf 
be ranked under four causes : ~ 

1. The fact spoken to — not the feet itself 
which is in question, but a feet supposed to 
be connected with it_so connected with it, 
that the existence of the evidentiary fact af- 
fords a reaiion for inferring the existence of 
the fact thus evidenced to. This is circum- 
stantial evidence, considered as contradistin- 
guished from direct. 

2. The information in question not deli- 
vered iinmerliately from the source of the 
information (the person, the thing, or the 
script, from which it is derived.) This is 
transmitted evidence, considered as coiitra- 
di>,tinguishcd from immediate : hearsay evi- 
dence, transcriptitious evidence, in their infi- 
nitely diversitiable degrees of remoteness from 
the source. 

.3. The evidence in question not collected 
or delivered in the best mode — not delivered 
under the influence of those securities for 
Iru'-t worthiness, which are commonly, and 
might he generally, employed for securing 
tlie correctness and completeness of the mass 
of information : sanction of an oath, exami- 
nation, cross-examination, fixation by writing, 
and S.O forth. In this rank are, in their own 
nature, and without the default of any person, 
all casually-written documents, such as' let- 
ters and memorandums ; and, by the default; 
ot the legislator or the judge, all evidence 
collected in any mode inferior in efficiency, 
from a source from which evidence might, 
without prepomlerant collateral inconvenience 
in the shape of expense, vexation, and delay, 
be collected in the bc«'t shape. Examples : — 
affidavit evidence ; nakedly assertive discourse 
^as in unsworn pleadings ;) and evidence col- 
lected j)cr jitdicem solum, sine partihus. 

4. The person w'ho is the source of the in- 
fonqation, exposed to some assignable cause 
of suspicion, affecting the trustworthiness of 
his statements. 

Here, then, arc four causes of weakness in 
the evidence, of which the one here in ques- 
tion is but one. In tlie other three cases, 
cither no cxelu'>ion at ml is put upon the 
evidence (as in the case of circumstantial evi- 
dence in general;) or an exclusion is put in 

of an uncivilized age, than in the sinister in- 
terest of the judge. In a rude state of society, 
where the art of extracting truth from the lips of 
a witness is not understood, and where testimo- 
nies are counted, not weighed, it seems to have 
been the universal practice to strike out of the 
account the testimony of all witnesses wbo wfre 
considered to be under the influence of any men. 
dacity.promoting cause. Exclusionary rules of 
evidence have nowhere been carried so ferae 
under the systems of procedure which have been 
the least fettered with technicalities. Take, for 
instance the Hindoo law of evidence. See 
History of British India^ book ii, chap, iv.^^ 
Editor. 



, BATIONALE OP JUDICIAL EVIDENCE* 


m 

instances, not put in others, according 
to a system of infinitely diversified and incon. 
sistent rules (as in the case of the different 
modifications of unoriginal and casually*writ* 
ten evidence above mentioned,) or the weak- 
ness of the evidence in the state in which it 
is delivered, or offered to be deliveied, i& the 
act and deed of the exclusiomst hunself he 
himself bespeaking it in a weak and bad 
shape, refusing toicccive it in a better shape, 

even when, in the best po'^sible shape, it 
would be received with less collateial incon- 
venience, as above 

This same psychological epicure, the deli- 
oscy of whose palate refuses all aliment that, 
in its unconcocted state, picsents a subpicion 
of any the slightest taint, will not suifet it 
to be served up to any table of Ins own, fur 
his own use, unless, by cooks from his own 
kitchen, it has been bi ought, by a pioccss of 
mortification, into a soit of cariion state 

A degree of ridicule attaches itself to the 
labour of him who pcisevcics in combating 
with the arm of leason a practice in the pro- 
duction of which improbity and imbecility 
.took undistinguishable paits, and in which, 
as soon almost as the idea is staited, anyone, 
whose eyes arc not detei rninedly closed, may 
see that reason had nevoi any shai e 

Witnesses, each of them with a m<iik of 
suspicion stamped upon bis foieheud, piesent 
themselves to the English exclusiomst foi 
admittance. Blindfolded by a bandage boi- 
rowed certainly not from justice, but fioni 
knavery oi prejudice, some of them be re- 
jects, in coiisideiation, as he says, of the 
maik; and in regaid to those, the objec- 
tion, in the jargon of English juiispiudcnec, 
goes to the competent y others of them he 
admits, notwithstanding the maik, and as to 
these, the objection goes only to the oedit 
in plain English, amounts to nothing— pi o- 
duces no effect at all 

The whole assembligeof suspicious charac- 
ters being thus distinguished into two groups, 
whose lot IS so diffeienfc, the elect and the 
reprobate, — a requisition that would be to be 
made (if reason had any share in the concei n,) 
is, that some sign should be shown, by which 
it might be made to appear that, in the least 
reprobate of the reprobate, the foicc of the 
cause of suspicion is greater than in any of 
the elect, or, if this be too much to require, 
that, at the least, in an avert^e man of the 
reprobate, the force of that same cause was 
greater than in an average man of the elect 

Such criterion, then, is it anywhere to be 
found 7 So far fiom it, that, on the contrary, 
instances will be found, instances to an iii- 
fidfinite extent, in which, where the foice of 
the cause of suspicion is at its maximum, or 
but a htur’S'hreadth below it, the proposed 
witness' is admitted notwithstanding, — ad- 
mitted info the dass of competent witnesses : 


[B. 

where that same'force is at its minimuiq, h 
quantity purely ideal, utterly incapable of 
ever having any the smallest effect in prac- 
tice, the witness is shut out.* 

The shape in which it may happen to tes- 
timony to be collected, has just been men- 
tioned as one among the sources of the weak- 
ness to which evidence is subject On this 
giound an aigiimcnt may be built by the ex- 
clusionisls let us hcai it 

In Ilome-bicd piocedure, the means of 
detecting 01 pi eventing mendacity are so per- 
fectly insigmlicant, that it would bu dangerous 
111 the highest degree to admit evidence from 
any but the puicst and most unsuspected 
source Parties not admitted, no questions 
asked but in a whispering room, as between 
confessor and penitent, by the judge* noCoun- 
tci-inteiiogation (foi the cioss* examination 
of Itome-bi ed law is an abuse of words, the 
penner of^ithe countei -interrogations know- 
ing nothing of the answers to the interroga- 
tions ) no ( ountei-cvidenre, foi we keep the 
evidence as close as possible, lesttheie should 
be any Not a cieaturc to hear the evidence, 
but one who caies not a stiaw whcthei it be 
true 01 false Thus circumstanced, the evi- 
dence is ti lie 01 untrue, pin o or impui e, accord- 
ing to the soul Co fi om which it flows Under 
such a system, ought anything under the de- 
gree ot angelic puiity evei to be heaid? 

Answer No, most cci tauily Accordingly, 
until the time comes when angels can be sub- 
poma’d, undci such a system theie is but one 
piopei course, wliichis, to exclude eveiybody. 
That done, if you think it better to receive 
evidence than to decide without evidence, you 
will admit the evidence in a shape in which 
it i-* fit to be icceived 

The digumcnt, such as it is, serves, in the 
manner we have seen, to justify the applica- 
tion of tlie exclusionai y system to the cases 
111 which the evidence is collected in the Ro- 
man mode It will opei ate s< ill more strongly 
in favour ot the application ol it to evidence 
leceived in the English alhdavit mode 
Be this as it may, — ceitain it is, that, under 
the Rome-bred sjstem (upon the continent, 
understand,) the exclusionary system has been 
cairied to still greater lengths than under the 
English , and accordingly, undei the former, 
compared with the latter, it the mischief be 
greater, the inconsistency is les*! 

The rules of evidence are the same m 
equity as in law So it has been said, and 
always without exception, any number of 
times over, by chancellor after chancellor. ^ It 
IS not true , but, so for as it is true, m point 
of consistency at least, so much the worse. 
The woise the mode of collection, the more 
select ought to be the evidence. There ou|^t 
to be gradations upon gradations — valves be^ 


* See the following Chapters. 
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bind valves. One exclusionary system, for 
evidence in causes tried by or before a jury ; 
another, for causes tried in equity ; another, 
for causes tried by learned coiun)on-la>Y 
judges, upon affidavit evidence. Single-re- 
iined might do for the jury box; none hut 
double* refined ought ever to he received into 
an examiner’s office ; none but treble-relined 
ever handed up to the bench. 

Thus stands it in point of corit-i'^tency : 
how in point of fact? In the sliape ot affida- 
vit evidence, everything is good, from every- 
body: from plaint ilFn, tioin deieiidants, troin 
felons, from peijurers. Pie^enl your e\i<lenci* 
to a learned judge, ho care*, not where it 
comes from, so it come in a had iliape — iu 
a shape in which it is fihihlo and fded ; — 
anylice, in a shape in which fees aie paid upon 
it, 

CHAPTER III. . 

iMPUoruiETY or rxcEnsiov ontih’ (.koi'mi 
or i.N'i riu ST. 

§. 1. Interest in yfiierul, not a jnojirr ytoutit! 
oj erilu'^ion. 

Seeing that deception is so far from being 
a certain, so far from being iwen a prepon- 
derantly proh.ihlo, eoiisequence of falsity in 
evidenee, even when tlie evi-tence of the 
falsity is eeilain, — it seems almost a supei- 
lluous tu'sk to show, ill, it to regal (1 any of 
those eiicumstanees wliieh have hi eii held as 
grounds of evelusimi, us hciiig, in any state 
of things whatever, to a eertainty pioduetivo j 
of falsehood in the e\ ideiu-e, is a laesumptioii 
altogclhei unwari ant able. 

The impropriety of it will a[)peiir in a 
clearer and stronger light, when we eome to 
view, one by one, the seveial alleged eauses j 
of exclusion, tor security against ileception, j 
the several circumstances, of which, f.ilsity 
in the evidence has been regarded as tl'e : 
necessary, or at least iirepondeiantly probable, i 
result. I 

To begin w’ith the article of uiterrsf. I 
say bore, not sinister inteiest, but interest 
without addition : for such is the expression 
employed in the hooks of English juiispru- 
dencc. 

On this occasion, as on every other, to 
understand what inteiest means, we must 
look to motives: to understand what motive 
means, we must look to pain and pleasure, 
to fear and hope; fear, the expectation of pain 
oroflossof pleasure — hope, the expectation 
of pleasure or of exemption from pain. The 
causes of physical motion and rest, are at- 
traction, impulse, and so forth: the causes of 
psychological motion and rest, are motives. 
Action, OP (in opposition to action) rest,- — 
action, whether positive or negative, — action 
without motive, without interest, is an effect 
without a cause. 


It is not out of every sort of pleasure, dtat 
of every sort of pain, that a motive, an ini* 
terest, is (at least in a sense applicable to the 
: present purpose) capable of aiising. Some 
plea'<urc>«, some pains, are of too ethereal and 
perishable a nature to excite an interest, to 
j operate in the character of a motive. 

'I'lie ple.isures and pains which present 
1 themselves as capable of acting in that cha- 
racter, have, in another w'ork,* been reduced 
to a certain numbei of beads. 

In the csinnalion of vulgar prejudice, there 
is a natuial alliance between improbity and 
inlclligenco, between probity and imbecility. 
In the I'-timati* of diseei nment, they are dif- 
ferently groii|)ed: improbity and hebetude — 
probity and intelligeiiee. 

Ignoramus lias, lor the purpose of this 
to|»ie, (‘omposed his system of psychology. 
What is it ’' A countei part to the learned 
Plow (leu's sj«,tfm of mineialogi(‘al chemis- 
tiy : equal a- touching it- simplicity — equal 
as toueliing its tiiitli. 'fwo patent metals, 
sulphur and meieiiry : the inotlier, sulphur; 
the fathei , mereiii y. Are they in good health? 
they bi'get llte noble meials : are they in bad 
bealtlii' they beget the base, loi tes creanittr 
Ji>if/hn< it hoiiis. 

Witb minds of every ela-s the mind of the 
lawyer lias to deal, (if tlie structure of the 
j liiiman miiid wliat does the lawyer know? 
Exactly wliat the gnib knows of the bud it 
pieys upon. Pv tiadition, by a blind and 
rickety kind ot experience, by something 
re'-emblmg instinct, lie kiiow'S by wliut so- 
phisms the minds of jurymen me poisoned; 
by what jiirgum their understandings are be- 
wildered ; how', hy a name of repioacli, the 
man who asks for the execution of the law’s, 
and the foimatioii of good ones, is painted 
as ,m enemy, — the judge who hy quibbles 
paial\/>'s tlie laws which exist, and stiains 
e\ei } ner\e fo pi event their iiiqu nvcnient, 
i- pmiited out as an idol to he stuffed with 
.idotulioii and with off'eriiies. 

In the \iew taken ot the subject by the 
man of law, — tojudge of tiustworthiness,or 
at least, ot litncss to he Ifeard, interest or no 
inh rest is (llugiant and stigmatized iinpiobity 
apart) the only question. Men at large are 
not under the action of anything that can 
with propriety be expressed by the name of 
interest ; therefore they are to be admitted. 
Is a man cx)iosed to the action of anything 
(hat can he de.^ignated by that invidious name ? 
So sui c as he is, so siue will his testimony be 
false. I'hiough : all scrutiny is unnecessary^: 
shut the door in his face. 

Sinister interest — the term and the distinc- 
tion are alike unknow'u to them. Sinister 
interest? Everything that can be called in- 
terest is to their eyes sinister. 

* Springs of Action Table. (Vol. I. p, 19«k) 
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ShMir a term so well known to 

anorahftit and politicians, is altogether un> 
known to lawyers, who have at least equal 
nW of it. 

What, then ? Is it that there are certain 
aorta of interests that are always simster in> 
tereata, while there are other sorts, which, if 
langna^, like heraldry, were made by analogy 
instead of by accident, would be called dexter 
interests^ No, truly. No sort of interest that 
ia not capable of being a sinister interest — no 
sort .*i interest that is not capable ot being 
a dexter interest Acting in a diiection to 
draw a man’s conduct aside fiom the path of 
Mobity, any sort of interest may be a siiiistei 
interest . acting in a direction to confine a 
man’s conduct within the path of probity, 
every sort of interest is a dexter interest 
The modification of probity here in question 
is veracity. Any interest acting in a dii ection 
to draw his conduct aside fioni the hue of 
veracity, is a sinister interest, — say, in tins 
case, a mendacity-pioinpting oi Uistigating 
interest every inteiest acting m a dirccti'.u 
to confine his discourse, bis conduct, las de- 
portment, within the path ot truth, of vent /, 
of veracity, is a dexter interest, — say, in tl is 
case, a veracity-securing intciest. 

Man in general not interested, devoid of 
interest ^ His testimony not exposed to the 
action of interest’ Say rather (for so you 
must say if you would say true,) no man, no 
man’s testimony, that is not exposed to the 
action of interest. 

Well . and that interest a sinister one ’ 
Not it, indeed. So far from it, there is no 
man whose testimony is not exposed to the 
action of, is not acted upon by, at least three 
regular and standing, commonly font, foiccs 
of this kind — all tending to cunfine his con- 
duct within the path of probity, his discouise 
and depoitment within the path of veracity 
and truth. 

1. Motive belonging to the physical sanc- 
tion. — Aversion to labour love of ease 
trouble of inventing and uttering a false state- 
ment, which, to answer its puipose, must be 
so elaborated and "dished up as to pass for 
true. 

2. Motive belonging to the political sanc- 
tion : — Fear of legal punishment , viz if it be 
a ease in which (as in general) punishment 
stands annexed by the legislator or the judge 
to fiilse and mendacious testimony 

3. Motive belonging to> the muial, oi say 
popular, sanction — Fear of shame, in case of 
wtection or unremoved suspicion. 

4 . Motive belonging to the religious sanc- 
tion :•*>• Fear of supernatural punishment, in 
tifis world or in the world to come 

Of these four motives, the three fiist have 
more or lees influence on every human mind , 
the lest, probably, on most minds. 

On most mbum, did I say ? On all with- 


out exception, if the English lawyer is to he 
believed : for, by a contrivance of htt owi^ 
he has shut the door against all witnesses on 
whose hearts motives of this clsss fidl of ex- 
eitmg their due influence.* 

In the above list we may see the regular 
forces which are upon duty on all occasions 
to guard the heart and the tongue against the 
seductions to mendacity But, in addition to 
these, there may be, by acadent, any number 
of others, acting as auxiliaries in their support. 
No soit oi motive (even these tutelary ones 
not excepted) to which it may not happen to 
act in the direction of a seductive one — no 
motive, ovei and above these tutelary ones, 
to which It may not happen to act also in the 
dll ection of a tutelaiy one For what motive 
IS thei c to which it has not happened, does 
not continually happen, to be employed in 
stimulating men to actions of all soits, good 
and bad, ih the way of reward ’ in restraining 
them from actions of all sorts, in the way of 
punisbniGiit <*1 

Between two opposite propositions, both 
of them absuid in theory, because both of 
them notoriously false in fact, the choice* is 
not an easy one Bui if a choice wete un- 
avoidable, the absurdity would be less gross 
to say, No man who is exposed to the action 
of inteiest will speak false, — than to say, No 
man who is exposed to the action of interest 
will speak ti ue Of a man’s, of every man’s, 
being subiectud to the action of divers men- 
dacity-restiaimng motives, you may be always 
sute ot bis being subjected fo the action of 
any mendacity-piomoting motives, you cannot 
be always sure 

But suppose you were sure. Does it fol- 
low, because there is a motive of some sort 
piompting a man to he, that for that reason 
he will lie ’ That thei e is dangei in such a 
case, 13 not to be disputed but docs the dan- 
ger approach to coi tauity * This will not be 
contended If it did, instead of shutting the 
door agmu'.t some witnesses, you ought not 
to open it to any An uitciest of a ceitain 
kind acts upon a man in a direction opposite 
to the path of duty but will he obey the 
impulse? That will depend upon the forces 
tending to coniine him to that path — upon 
the prevalence of the one set of opposite foices 
or the other All bodies on or about the 
earth tend to the centre of the earth ; yet all 
bodies are not there. All mountains have a 
tendency to fall into a level with the plains ; 
yet, notwithstanding, there are mountains. 
All waters seek a level; yet, notwithstanding, 
there are waves. 

In a machine, motion or rest will depend 
upon the proportion between the sum of the 

• Vide tnfrdy Chap. V. 

See Book I. Thioretie Gromdt , Chap. XIr 
Moral Causes of Correotnew asui Completenw 
in Testmony. (VoL VI. p. 26&) 
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impelling and the sum of the restraining forces : 
in the human mind the result will be the same. 
Everything depends upon proportions; and 
of any proportions in the case, the man of 
law takes no more thought than the machine 
does. 

Upon the proportion between the impell- 
ing and the restraining forces it depends, whe- 
ther the waggon moves or no, and at what 
rate it moves : upon the proportion between 
the mendacity-promoting and the mendacity- 
restraining forces it depends, whether any 
mendacity be produced or no, and in what de- 
gree and quantity. Any interest, interest of 
any sort and quantity, sufKcient to produce 
mendacity? As rational would it be to say, 
any horse or dog, or tlea, put to a waggon, 
is suificient to move it : to move it, and set 
it a-runniiig at the |)ace of a mail-coach. 

In the human iiiind there is a force to which 
there is nothing exactly corre*.p()«dent in the ' 
machine — the force of sensilnhlu: of sensi- 
bilitv with reference to the action of tlie 

if 

various soits of pains and pleuMiies, and their 
respective sources, in the character of mo- 
tives. 

Take what everybody undcrstandsi, money : 
for piecUion’s sake, take at once £10; the 
£10 of the day, whatever be the ratio of it to 
the £10 of yesterday: to the present [uii pose, 
depreciation will not atfect it. This £10, 
will its action be the same in the bosom of 
Cra*sus as of Irus? in the bosom ot Diogenes, 
as in that of (.atiline? No man will fan<‘\ any 
sueh thing fur a moment: no man, unless, 
perad vent lire, it have happened to him to 
have been stultified by le,i:al science. 

In each individual instance, whether men- 
dacity (temptation presenting itself j shall be 
produced or no, will depend upon four dis- 
tinguishable quantities: (piantitics above in- 
dicated. On the one side — 1. Sum of tlie 
mendacity- promoting motives; :2. The pa- 
tient’s sensibility to ditto. On the other side, 
3. Sum of the mendacity-restraining motives, 
regularly acting and occasional ; 4. Patient’s 
sensibility to ditto. Upon these several quan- 
tities: consequently upon the ratio or pro- 
portion of the sum of the quantities on tlie 
one side to that of the quantities on the other. 
Of the proportion, the exclusioiiist knows 
not anytiiiiig : he knows not any of the quan- 
tities; he will not sufler himself to know any- 
thing: he regards mendacity as certain; he 
excludes the evidence. 

Of none of these several quantities can 
anything be known or conjectured, without 
examination and sifting of the evidence. No- 
thing can be known without experiment: and 
be will not suffer experiment to be made. 

It is in psychology as in ship-building and 
T^ivigation. Suppose the ship’s way to depend 
upon the joint action of six influencing cir- 
cumstances — six jointly acting, hut mutually 


m 

conflicting, causes: and these, eaeh of ibein» 
say (for supposition’s sake) of equal force. If, 
in the investigations and reasonings on this 
subject, so much as one of the six be omitted, 
error is the inevitable consequence : the forms 
of mathematical language, instead of a chedc 
to the error, will operate but as a cloak to 
it. The vessel will be in one part of the 
world, while the Lagraiiges and the Eulers 
are proving it to be in another. 

Ill this re«<pect, what course of ratiocination 
has been pursued by lawyers, debating on the 
ground of established systems? Of the whole 
catalogue of motives, each capable of acting 
upon the will with the most efficient — all 
conseqiicnlly with a practically equal, force, 
they have taken observation of perhaps one, 
perhaps two; while on each side, or (what is 
woise) on one side only, the will of the pa- 
tient has been aeted upon by perhaps twice or 
I tli'^Ve the number. What, in consequence, 
has been the justness of the conclusion? Much 
about wiiut it would he in navigation, if caU 
eolations made for a submarine vessel, or an 
air-balloon, were to be applied to a ship of 
oidinary make and si/e: or us if, in calcula- 
ting the course of an ordinary vessel, no ac- 
count were taken ot the depth of water drawn 
by her, or ot the position of her sails. 

In this state of the progress made by law- 
yers in the theory of psychology, no wonder 
if we should find the theory and practice on 
the subject of evidence in no better plight 
than navigation was among the most polished 
nations of Europe, when the scene of it was 
confined to the Mediterranean, and when, 
dreading to lo^e sight of land, the navigator 
crept along the shore. 

Eetvveen these two otherwise resembling 
eave«, tliere is, however, one very material 
and lament able di/rerenee. In navigation, 
ignyiaiiee, delieient in adequate power, erred 
by ovei -eaulion and timidity: in jurispru- 
dence, igiioraiiee, supersaturated with power, 
is driven agiuund continually by hastiness and 

ra'hness. 

It would he tedious, an^ surely by this time 
suporl1uous,to pursue absurdity on this ground 
through all its mazes. 

No presumption so slender, which is not, 
under some established system, taken for con- 
clusive: if fact, notorious or proveahle fact, 
run counter, it makes no difference. Men- 
dacity IS presumed from affection — from bare 
wishes: wishes themselves are presumed from 
situations, from relations. Brother w'ill be 
for brother, master for servant, servant ftr 
master, and so on. What? when you see them 
fighting with one another every day ? Is it 
for his excessive fondness for Abel, that Cain 
would have been excluded by you? No mat- 
ter : it makes no difference. 

Among the causes of exclusion in Scotttb 
jurisprudence, imported or not from tbocon- 
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bineni, is this: if a man applies to eithei party, 
tendering his testimony * 

Observe, first the absurdity of tins evclu- 
non, and then the inisrlnevou'incss of it 

Absurdity Wlj.it? On the uoitli side ot 
the Tweed, doe-s no ‘>iuh alftcliou exist in 
any human bosom as the love of lusiiec*'' In 
a legal bosom, it seems, no, any inoie than 
on the south sule To tlie innn bom blind, 
all colours are .dike unknown but w<isevei 
blind man found .ibsuid enough to deny, or 
thoughtless enough to foiget, the e\islentc 
of coloill s ? 

Mischievousness Misi hiel the fii st A iiwin 
saw you robbed, be.iten, lelt foi dead him, 
you, for your part, di<l not see, }oii utie too 
much engaged To him, >oii, on 30111 put, 
cannot apply to testify \\h«it lie s.iw , ibi 3'oii 
knownot that he saw anything to yoiiisclf, 
he, on his part, must not Did you piofFei 
that testimony of yours to the phuntitl •* .i^ks 
the advocate on the otliei side Yes, 1 did 
Oh* then, aw.iy with you, tell it anywlieie 
else you will, you must not tell it heie so 
sure ds you opened yoiii month, so smo you 
would be peipircd 

Mischief the second Dircitions to woith- 
less witnesses to all who, in the sihool ot 
tcelmical jiirisprudeine, have le.iint to h.ite 
justice* to all who aie in hut (if .uiy suth 
there be) as woithless as the ni.iii of hiw sup- 
poses eveiy man to be If you see aiiv ni.iii 
baibarously ni]Utc(l, and, to earn a biihe or 
save the trouble of testily mg, you desne he 
should be without lemedy, go and olfei him 
your set vice. It you see a man puiloimng 
public money, making l.iws toi luuuiui , bie.dc- 
iiig them lor piofit, don’t stand upon lule- ot 
evidence cst.ihlished toi the pl.ini pm posi* of 
giving unpumty to niihhutois, don’t shi.k 
under a plea that will imn you with even 
man who has any leg.ud foi iii'lne, go to 
the pioseeutoi .it oine, and lone upon him 
your evidence the inou* ohtiu-ive voiii ad- 
dress, the suiei you m.iy in.ike yoms(*lt ot 
destroying the eompeleiH y, and, il th.it won’t 
do, the credibility, of youi evideim 

To this lulc, suth Is its alisuidity, it tan 
hardly have ha|ipcned to be fietiuently .uted 
upon but, like eveiy othei absmd .iiid mis- 
chievous lule of W’hich the system is com- 
posed, it lies in readiness, well ad.iptcd to 
serve a cause too dospei.ite to he seived by 
less vile means — j>eifet.tly adapted to .dlbid 
to long -robed iniquity the necess.ny piu- 
tence. 

In this example, we may tee a spceinien of 
the sort of evideiiee on the ground of wlpeh 
the technical law'yer builds a pieteneefor the 

• Erskine, WaidowJ, vol n — [Two insti- 
tutional writers of the middle ot the eighteenth 
century. If the doctrine w'as cvir fully adnnt- 
te^ It has for bometime past been in desuetude. 


exclusion of other evidence. In partial affec- 
tion, say rathci ui prefer able regard, he sees 
evidence, and that conclusive evidence, of 
peijniy, as if to wish well to yQur fiiend, 
and to pci pile youiself for him, were mse* 
paidble In the nieie act ot s.iying, I saw 
so and so, and am leady to testify what I 
saw, they see evidence ot partial affection — 
Scotn o- fdit/o.ncd, parti.il counsel as if it 
weie impossible without injustice to wish to 
decl.ire to jiistae what he saw 

Compaie Scotch and English judicial sci- 
ence In Scotland, foi infui tiling the con- 
‘'Ciente of leainod judges, no spontaneous 
W'ltne^ses leceivahlc In England, for 111- 
foinniig consciences of the s.une learned tex- 
tuic, no witnesses leceivahle hut willing 
ones f Siiih is the inet.iinorphosisutideigone 
by le<iined Justice in hei p.iss.ige fioiii one 
side to the otlu i of tlic Tweed Between 
M liiiiu/ and ipon f annul \ t hei e is cei tainlv some 
dilli'ienee the expiession has caiefiilly pie- 
seived it Let iiui-pnideiicc m.ike the most 
of it theie is not an .iloin to he lost 

Obsei ve, on this giound as on so many 
othei s, the (oii'-isleiuy ot the men ot law. 
and esp(>ei.illy l'high*'h law Delinniienev, ac- 
001 dmg to them, is not evei 10 he pie‘>uiued 
Yet, as often .is, on the giourul ot danger of 
deieption thiongh falseliooil, they exclude 
evidence, wh.it is it they do hut piesiitnedo- 
liiujiieiKy ? \\ h.it is it, as often .is on tins 

giouiid thev exilnde tcstiuiony that would 
othei wise he leruved by them in the eha- 
iiutei of evidence, — wli.it is it they do but 
piesiime iieijuij ? Actual peijuiy, no, be- 
eau-c tluii piov'deiM'e has pu vented it ac- 
lu .1 peipiiy, no incue than .ntu.1l minder, 
wilt 11, <he pistol 01 gun h.iviiii’ been hied, 
a tuti 1.11 V hand h.is ]iisl h.id time to heat 
I dt'vvn tlu guilty baud ni the act of pulling 
j the (iiggei actiMl peijiiiv not eomnntted, 
hilt the state of the mind exactly as if it 
h.id 

I’eijiiiy piosiimed, not indeed foi the pu- 
nishmg oi the piesumtd peipiiei, but fui the 
inlluting piiiii-ihmeiit, 01 (it that be not the 
woid) vex.ition, on an imiment and injured 
! man vexition to an iinliimted extent 

Suppose the ext hided testimony neccs'^.iiy 
to s,ive the life ot a man tapitally piosecuted, 
as foi mill del liere, one man being pre- 
sumed .in intended perjinei, anothei man 

suth 1-5 deith X 

•h For their ov/n use, English judges, learned 
oiits at least ( is has been to often mentioned,) 
receive no testimony but m the affielavit shape. 
But no man tan be compelled to give his testi- 
mony in this sh.i])e The appropriate summons, 
the •^ubpau'i ad testlijicandum^ applies not to 
this sha])e. 

J A man who had an estate par miter t>«?, 
the auter tue being the hte of one on trial for a 
capital crime, — would his testimony, in Eng lish 


Ch. III.] IMPROPER EXCLUSIONS— INTEREST. 807 


§ 2 . Pecnliar impropriety of exchmion on the 
yround of pecuniary interest ; and ahsnrdi- 
ties if Enijhdi httc undei this head. 

If, on the ground of intere't genenill j eouM- 
dered — if, on llu* ground of anj other ■>.|H'<Me>! 
of interest in particular — the uure!i>'Oiial)le- 
ness of e.\(*lii'Nion isdemon'«tial)h', — if inni the 
instance of pecuniar} interest that it is most 
palptihle. In the ca-e «it aii} otiu'i ’'laM'ie-, ol 
interest —the intere-'tiiot lia\ing an} |ial|)iihle 
ph}sical caiiM', the (juantity ol which might 
serve as an index and mea'Uie ot its toiec, 
— the strengtli ot it when* it is stiong, the 
weakiii'ss ot it when- it is weak, is not so 
universally niamtcst and inconte''tahh‘. Sup- 
pose, for examph*, it he contended that en- 
mity, known cnmit\, is a reu'-on.ihle ground 
of exclusion. Kuniit}, like any other pa-sion, 
is \iiruihle a</ >nlinituin in (h'giee ; capaide of 
existing in aii} the low»“st degrei^, a'« well as 
ill the higdie,.t. Jhit the foi<*e of enmit\, 
as of almost e\er} otlier jia— loii <‘\eept tin* 
love ot mone} . can no ot hei w I'^e he me.i'iii ed 
than In it-. eHeet- -o that it in tin- oi ih.it 
in-taiiee no vi-ihle i-lleef- hii\e followed from 
it, thf‘ otd} proof ol whieh t he evi-f t tie*' and 
action of It is -u-eeptihle i- wantina to the 
ease. In ihein-t.inee ol peciim.-ii \ intete-t, the 
argument stand- upon .i vei\ diirerent looting. 
AVithouf leckoning tlii' \iiiialioii- in dettiec, 
resulting fiom the vaiititioii- in the degiei’of 
opulence ol whieh the |)eeiini.ii \ eii ciiiiistaiice- 
oftlie party are su-cepiihle, --tli«> ilegree-ot 
whieh the foiee ot peeiiiii.ii} inteiest i- -ii— 
ceptihle are not only piodigiou-l\ iniiiierou-, 
hut also, in the lowe-t degree-, -ii-ei'ptihle 
of an exi-teiice as p.dpahleaiid poiidertihle .1- 
in the highest. A- ti ihoii-and pound-, tip- 
plied in the shiipe ot lew.ird, will he ieco.Q, 
nised as acting on the niiiid in the ch.ntieter 
of a lot of (lecumaiy inteie-t, with a loiee 
proportioned to it- amount, - - -o in like man- 
ner will a shilling, a pi'iiii}, 01 ti lailhim>- 
The legislator, tind the tidninii-.f i.ifoi , tiu* 
great deah-is in this siteeie- ol wtiie, can a- 


law, be admitted at the inst.inee of the iirisonor ? ‘ 
I leave the queMion, a nianh 11 one, for the sol.w-e 
of future contingent iiuihideis. Hut this I know, 
that if 1 were a jiufgc, and it we’^e a way with 
me upon the liench to do a kindness to a iiiend’s 
friend, the man should he hanged or not, as I 
plca.sed. Hang or not hang, I should he sure, 
not only of my job, but of my prai-e. Loading 
the gallows, I .should have praise for my ju-tiee ; 
exonerating it, for my humanity: the job should 
determine which. 

But be this as it may, in the case of interest, 
pecuniary interest ; in the case of imiirobity, 
as evidenced by felony and conviction thereof, 
there could be no doulit. 


In criminal cases, any persoir.s testimony is 
admitted on behalf of a prisoner, excepting the 
wife or husband, as the case may be. — Ed. 


well out out in pennyworths’ and ikrthings* 
worths the portion of pecuniary interest which 
they may be minded to create, as in hundred 
pounds’ w'ortlis and thousand pounds’ worths; 
and liow' ipicsf lonahle soever, or even hope- 
less, the influence of this species of iuteiest 
niav he, when hioken dow'ii into these inimite 
ami almost impalpable lots, yet the existence 
ol it 111 this case is not less manifest and in- 
disputahlc than in the other. 

Thus It is th.it, in the instance of pceii- 
niaiy intere-t, the impropriety of the exclu- 
sion is expo-ed to view by a circumstance 
w Inch has no pl.icc in any other. Generally 
speaking, no oth»‘r species of interest appears 
-o much as to (*xist, hut in eases in w’hich it 
acts, not with coiisideiable force only, hut 
with effect. It is not seen to e.xist, but where 
it Is seen to act ; nor is seen to act, hut where 
it is sei'ii to trmniph. Far otherwise is it 
with pccuniai} interest. The portions in 
wli'ch 11 i- -eim to exist arc in many instances 
so minute, that 111 tiio-e iii-f aiice- the notion 
ot its piei.ileiicc i- too p.ilpahly absurd to 
be ('ml)iaced, or -o miicli a- pretended to be 
emhiai-ed, hv aiiibod}. Who, for instance, 
-pe.ikiiig of the people of England, would 
t.ike upon himseli to maintain, with a grave 
la-’c, fli.it the iii.ijoiit} of them w’ould he 
re.td}, upon all oee.i-ions, each of tlitun to 
peijmi' him-elt foi the value of a farthing? 
I’lopo-itioiis, howe\ei, far he}ond this in 
extiavai-Miiee, have been implieity assumed 
In mail} a deeision that, on this giouud, has 
is-ued tioiii Eiigli-h hem lies. An interest, 
coi re-pomiing to some minute fraction of a 
t.u thing, ha- 111 many iii-taiicos been assumed 
a- a legitimate «‘aii-e for the exelusion ot a 
witiie— , on the -ole ground of the pecuniary 
nilei*‘-t geiieiated In tli.it cause. 

ill vain would it he to say, that this i'" 
aimvig the in wliiiii we cannot draw 

(he line; ami (h.it, therefore, in order to shut 
out the evidence in the cases in which the 
-iiii-tcr inllmmcc e\oited on it by this species 
of iiit<'ie-f would III* operative, and produc- 
tive (it the apprehended il^ olfcct, we must be 
content to shut it out in many-iiistances in 
whieh, nianile-tly enough, it cannot be ope- 
rative. The \ery impossibility of drawing a 
line, a proper lim*, ain whore, is an argument, 
and that ot itself a conclusive one, against 
the exelusionai y principle. A line of this sort 
^^it must he confe-sed) would, in whatsoever 
place draw’n, he an improper one. But, by 
the principle of exclusion, a line of this sort 
is not only drawn, but drawn at the very 
worst pl.ice possible. There is an impropriety 
in drawing the line, for example, at the sum 
of forty shillings ; and in la}ing down any 
such proposition as that which is implicitly 
contained in the Couit of Conscience Acts, 
that a man is not to be trusted to give his 
evidence in a case where be has a sum of 
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money to that amount at stake upon the re- 
sult of it.* There is an impropriety Why ’ 
In the first place, because (setting aside all 
such inscrutable circumstances as those which 
consist o£ psychological lchoayncIasle'^, afh*ct^ 
ing the sensibility of theindivKlual in quc'-tion 
to the respective action of the impiobity- 
aud-mendacity-restraining motive*’,) theie are 
some mcomes to whidi four hundred pounds 
are not more than forty shillings to othcis 
In the next pl,\ce, becaustN even Huppo>.uig it 
clear, in the instance of any paiticulai iiidi- 
vidual, antecedently to expei leiice, that torty 
shillings would constitute a temptation viifh- 
dently strong to engage him in the path of 
peigury, — supposing it possible, I say, to find 
sufficient reason for prcdieafing this of a sum 
of forty shillings, — it would not be possible 
to find Bufhaeiit icason foi refusing to pre- 
dicate it of a sum of thirly-ninc shillings 
But, by the line of exclusion diawii where it 
IS diawn, this effect is predicated, not only of 
a sum of foity shillings or of a sum of thiity- 
ninc shillings, but of asum less, andmiiohloss, 
than the thirty-ninth or foitieth part of the 
smallest piece of base metal that ever came 
out of a mint and this by a sweeping and un- 
bending rule, by which people of all degrees 
of opulence as well as indigence, Ihe Croesuses 
as well as the Iruses, the Diveses as well as 
the Lazaruses, are excluded in the lump 
The foice with which a motive of a pecu- 
niary kind acts upon the mind of a given 
individual, will be in the ratio of the sum in 
question to bis pecuniary cii cumstances In 
England, two individuals may be toiiiid, one 
of them belonging to the most numerous class, 
the income of one of whom is to that of the 
other as 500 to 1 All other cireumstanocs 
set aside, the force with which a given sum 
acts upon the mind of one of these individuals, 
will be but one five hundiedth pait of the 
force with which it acts upon the mind of 
the other Yet (supposing tins rule to be ob- 
served) if, on account of Ins being acted upon 
by the prospect of gaining in tins way a given 
sum, the testimoiiy-of the poorer of the two 
individuals in question is to be rejected, so 
must that of the i ichei The same effect, and 
that a certain one, is to be asciibed for this 
purpose to two forces, of which the one is in 
truth but the five hundredth part of the other 
In Great Britain, an estate of the value of 
20,000 guineas a-year, or thereabouts, has 
been known to be at stake upon the event 
of a single cause < value, at thiity years’ pui- 
chase, 600,000 guineas A guinea contains a 
little more than 1000 farthings this same 
sum, then, applied to persons whose incomes 
stand at different points in the scale, from 
the highest to the lowest, is capable of acting 


* Many of these local acts now give jurisdic- 
tion to the extent of £it — Ed. 
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on them respectively with 1000 different de- 
grees of force . 600,000 being the number of 
guineas, multiplying the 600,000 by the 1000, 
here then aie 600,000,000 diffeicnt degrees 
of force with wdneh the mind of man is ca- 
pable of being acted upon by this one motive 
called peciiniuiy inteiest, to which by this 
rule one and the same degree of force (and 
that lu eveiy case an irresistible one) is as- 
cubed 

Thus different are the degrees of force 
with which this one, among so many causes of 
falsehood (cheeked by the action of so many 
coiiiitci causes — of so many causes of truth,) 
tends to the production of its effect degrees, 
which, by the identity of the denomination 
given to them, vi/. pecuniary interat, are re- 
presented as being the same Fiom the meie 
consideiation of this diversity, it must be 
sufficiently evident, that, in a vast number 
of the instances in w Inch this cause of false- 
hood has place, its influence must, practically 
speaking, be equal to 0 — not capable of sur- 
mounting the meie tvs inertur of the human 
mind, supposing this cause of action to stand 
alone, unopposed bv any other wliei eas the 
whole force of the standing causes of truth is 
w'hat It has to encouiitei in every instance, 
without leckoiiing the force of such of the 
causes of tiiith, the action of which is but 
occasional Yet this is the cause, and indeed 
stands at the head of the list of the causes, 
tlic force of which is, by the rule which as- 
sumes it for a ground of peremptory exclusion, 
regal ded as being in every instance infinite 
and iiiesistible certain, at least, of prepon- 
derating over the sum of all other forces — of 
all cinscs of tiuth — to w'hich it can happen 
to stand opposed to it 

If thcie wcie any soit, of witnesses ima- 
ginable, against whom it weie prudence to 
shut the dooi, the soit of witnesses against 
which tlic law is so decided to shut the door, 
arc precisely those to whom it may be thrown 
open with least dangci All witnesses being 
exposed to seductive influence, all witnesses 
being dangerous, those will be least danger- 
ous against whom men aie most upon their 
gii.ud such aic those, on whose foreheads 
the force of the seduction is written down in 
figures A cloud involves the woikings of 
fiiendslnp, a cloud involves the workings of 
enmity, a cloud involves the workings of 
love the existence of the passion, the foice 
of its action, everything is involved in dark- 
ness No j uryman, no stranger, scai cely even 
the closest intimate, can form any estimate 
of the degree of the enmity, the friendship, 
or the love experience may have show'n him 
no such enmity, no such friendship, no such 
love. But every man knows what ten shu- 
lings is, what twenty shillings is, and what is 
the difference every man knows the value — 
every roan feels the power, of money. Every 
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man knows that allowances are to be made 
for it. Few men arc disposed to make less 
allowance than truth requires, for the force 
of its action on other people. Few incji are 
disposed to set the incorruptibility of other 
men at too high a rate, or the force of cor- 
ruption at too low a one: few ineii there are 
in whom suspicions thus grounded are in any 
danger of not being carried up to tin* full 
limits of the truth; few in whom tlie_\ aie 
not much inou apt to be carried bejond the 
truth than to fall ''hort of it. 

Of the fore»* of nione\, on whaiever occa- 
sion acting, tlie judge sitting on his liench is 
fully aw.ue and acutely sensilde. Agieed: 
but is there an\ other huiiian being to whom 
that force is a seciet i Sits then* that old 
woman anywhere (not to eontine oui selves 
to benches'; who, on healing a report in.ide 
to her by another old woniiin, toigi t.- to ask 
herself in wh.it way and degree (it in anj ) 
the reporting old woman may have to gain 
or lose by the credit given or not given to 
her report ? 

What? can the man of law* be sincere in 
thinking that no sort of ui(*n undei stand 
either the value of money, or the inlliicnee of 
it upon testimony, but hiniself-’ 

In this ease, then*lore, the advantage ex- 
pected from exeliision of evidence, in the 
character of a security against deee|itioii and 
consequent misdeeisi^ is iiioie plainly ideal 
than ill any other : Wo rea-oii in favour ot 
the exclusion more palpably frivolous. And 
yet it is to this inodilicution of interest, that 
exclusion on the score of interest is in a man- 
ner conliiied hy English iurispnulenee. 

In the eyes of the Eiigli-h lawyer, one 
thing, and one thing only, has a value : that 
thing is money. 

On the W'illof iii.aii, if you helieiethe Eng- 
lish law’yer, one thing, and out* thing only, 
has indueiice : that thing is money*. Such is 
his system of psy ehologieal dyuamies. 

If you will lielieve the man ot law*, there 
is no siieli thing as the tear ot (lod ; no sucli 
thing as regard for reputation ; no sueh thing 
as fear of legal piinishnient ; no such thing 
as ambition; no such thing as the love ot 
pow'er; no such thing as filial, no su(*li thing 
as parenttal, alFection ; no sueh thing as party 
attachment; no sucli thing as party eninity, 
no such thing as public spirit, patriotism, or 
general benevolence; no such thing as com- 
passion; no such thing as gratitude; no such 
thing as revenge. Or (what comes to the 
same thing,) — weighed against the interest 
produced by the value of a farthing, the ut- 
most mass of interest producible from the 
action of all those atfectioiis put together, 
vanishes in the scale. 

Add self-preservation, if you please — self- 
preservation from whatever be the worst of 
evils, death not excepted, — the farthing will 


still be heaviest. A pin a day is a groat a 
year.” Instead of the larthiiig, put in a pin, 
the result will be still the samc.^ 

Romance 1 roman eo ! True; hut it is the 
romance of real life. The picture here drawn 
of the human mind is romantic enough, no 
doubt ; but as to (he account here given of 
that pii'tiire, nothing was ever more strictly 
true. Snell are the <k*ei’'i<*ns of the sage 
of huv; sueli his every day’s practice; such 
hi-t opinion*., such hi-, thoughts: unless, on 
learned benehe-., deei-ion and practice run 
on williont thoin;ht. 

Foi a lartbing — for the chance of girinhig 
tlie inconnncnsinahh* fiaetion of a farthing, 
no mail upon earth, no EiielNhiiian at least, 
th.it would not pei |nre himself. This in We.st- 
iniii'.ter II.ill i-, science: this in Westminster 
Hall 1 -. law* Aceoidnig to tlie prints of the 
day, £18(h(H)() w’as the value ot the property 
left by the late Duke of lindgewatcr. For 
a fiaetion of a farthing, Aristides, w*ith the 
duke's propel ty in his pocket, W'ould have 
peijiired himself. 

One deei*.ion I meet with, that would be 
aniii-mg eiiongli, if to a lover of mankind there 
could be any tiling amusing in injustice. A 
m.ni is turned out of court for a lihr, not for 
any inti'rest that lie lias, but for one which 
he supposed himself to have, the ease being 
otherwise. Instead of turning the man out 
of court, might not tlie judge have contented 
himself with setting him light? Would not 
the judge’s opinion have done as wx‘ll as a 
relt'usv vf The pleasant part of the story 
is, that the tact on which the exclusion is 
grounded could not have been true. For, be- 
toie the witin'ss could be turned out of court 
for supposing bimsidf to liavc an intuiest, he 
imist have been intormed of his having none: 
eon^ecjiieiitly, at the time when he w*as turned 
out, he must liave ceased to suppose that he 
had any. 

• nnder,)nri*,])nulential law, in cases in which 
a peii.ilty is given to the iioor of the jiarish, and 
thence in exoneration of the rateable inhabitants, 
the evidence of a ji.irishionereoiild not be heard 
to convict a man of .-in oH'eiicc subjecting him to 
a penalty of live sliillings thus applicable. In- 
.stcad of five shillings, say one .shilling ; exam. 
l»les might be found: — pixir’s share, sixpence. 
Take a iiarislnoner of Marylebone, and compute 
how much more or less than that of a pin the 
value of his share of the one shilling or the live 
shillings would be. 

Comes a statute to remedy this: and, under 
the auspices of learned gentlemen, instead of 
confining the remedy, as might have bMti, to 
the individual parish in which in the individual 
case the evidence had been lost, actually extends 
it to all the parishes in all England. O heroic 
probity! O portentous reach of thought I Thus 
IS jurisprudence mended! thus statute books 
filled! 

•f* Peake, 128. Vide infruy Chap. VII. /?«• 
slorativcs to Competency, 
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Another offence for which I find a man pro- 
nounced a liar, seems» to make no bad match 
with the foregoing it was for being a man of 
honour. “ Oh ho! you luo a man of honour, 
arc you 5* Out with jou.tlicii — yon have no 
business here ” Hoitig asked whctliei he did 
not look upon hiinstlt as bound in honoin to 
pay costs lot the p.uty who railed liini, sup- 
posing him to lose the (aiisc, .uid wlicthei 
such was nol Ins inicnlion, — his answer was 
in the afTiiinalive, and he was reiteted It 
W’lis taken foi gianted tlnat he would he a Itai 
Why’ HecciiiisC he had shown he would nol 
be one If instead ol saying y es, ho had said no, 
who could have lefusid to Ik lies c him and 
wLat would have heroine of the pietome'' 
I3y the snpposifion, the witness is a man 
of snpci-oidinaiy piohitv moial oliligation, 
naked moral obligation, has on him the foite 
ot liw What IS the tonclusionol the cvein- 
sionisl ? 1 hat this man of uneominonly niee 
honour will he suie to peipue hiui'clf, to 
save him<!elf fiom ineutiiiig a loss whnh he 
cannot be compelled to take ii|)on hinisdl * 
To ohsci VC, in an instinctive poiiil of view', 
the cases wheie the cxelusioinst inii' a tilt, 
as here, against a phantom ot poenmaij iiifc- 
rest — coiitiast them with the eases to be 
next mentioned, inwliuh, notwithstanding 
Its being piognatit with that same inteiest in 
its most palpable shajic, he gives his peiimt 
to the evidence. 


• 13oth these extravagancies have beer set 
aside by later decisions A witness cannot now, 
according to Philhpps, be excluded on account 
of Ins believing himself to be inteiestccl, noi on 
account of his considering himself bouiiii in ho- 
nour to pay the costs See Philhpps (edit 182J,) 
I. 60, 61 The former noint, however, seems to 
be still doubtful Sre Plnlhpps, note ( 1 ) to p 62 
Another of the absurdities of Hnghsh law, in 
respect to the exclusion gioundcd on pecuniary 
interest, is very well exposed m the follflwing 
passage, extracted horn a review of the Ttaih ? 
des Pi eitres J udicini) p’it in the JOth Number ot 
the Edinburgh Review — 

Take as an exani]’lc the case of forgery 
Unless the crime has been committed m the pre- 
sence of witnesses, ft can only be ptored (in the 
proper sense of the word) by the individual whose 
name is said to have been forged Yet that per- 
son IS the only one whom the law of England 

E rohibits from proving the fact a strange pro- 
ilntion, for which some very strong reason will 
naturally be sought The reason to be found in 
the books IS this, that the party has an interest in 
pronouncing that paper forged, for the enforce- 
ment of which he may be sued it it is genuine . 
and this would be true, if the event cif the cri- 
minal inquiry were admitted to affect his inte- 
rest, when the holder proceeds m a civil suit to 
enforce the supposed obligation. But it is also 


• The 9 Geo IV c 32, declares, that no person 
shall be deemed an incompetent witness in sup- 
port of any prosecution for forgery, by reason of 
any interest ne may have in respect of the forged 
4ocument ^Ed, 


§ 3 Exceptions to the exclusionary rule in 
Eughbh law — Reasons of the exceptions^ 
buhvcrsive of the general rule 

What hna happened in this instance, and 
whaf, in this as well as so many othei in- 
stances, Is the best thing that could happen 
f(» the laws of oiii juiispi udc'iitial Solons, — 
they aie contradicted, eontiadictcd by them- 
selvc', and nl eveiy turn Exceptions, self- 
contiadu tiou's, spring up everywhere under 
then feet exceptions, and, as fai as they ex- 
tend, all reasonable Reasonable, and why’ 
Because, the lule ifscll being funddmuntally 
absuid, evei vthing must he reasonable which 
goes to nanow its extent 

Tn eoiisideiingthe exceptions as reasonable, 
undei -taiid the piactire, \i/ the act of admis- 
sion. and no moic foi as to the reasons on 
wlinli it has hem built, they may be reason- 
alile, oi ahsiiid in any degtee, the practice is 
what it is 

Beloie I ento! upon the eonsidcnation of the 
paiticnkii ex(K>pti\e i iiles, each c hai aeiei ized 
and ‘iipixnfed by its appiopiiale leasoii, it 
hceomes neec'^'.ary to expl iin what soit of a 
thing it IS, whnJi, nndii the name of a rea- 
son, one nu‘( ts with in the hooks of English 
cemnnon law 

t’ommon-l.iw ica'Oiis mav he distinguished, 
HI the liist pi lee, into technical reasons and 
vnlgai tcasoiis By||||||chn](Ml reasons are 

an inctisi>utal)le uile, that the issue of the trial 
for forgery, whethei conch nmation or disclurae, 
IS not pciipittccl to have tlx lc.ist effect upon tips 
liahihty the criminal may he convicted, and 
yet the pariy who>c name appears to the instru- 
ment 111 ly liL fixed with the debt in a civil pro- 
( ceding, or he ni ly be nccjuittcd, and yet the 
genuincncsi of the handwiiting may hereafter 

be t]ue lioncd, and its lals'hood estiblishcd 

ilow, then, can the anomaly of this exclusion 
be exjilaincd ’ It seems that legal antiquarians 
have prescivcd the tradition of a ])iactice which 
IS said to have prevailed in former times, — when 
a person was convicted ot forgery, the forged 
instiument was damned, i e delivered up tc) be 
destroyed in open couit The practice, if it ever 
existed, now lives but in the memory of the 
learned, the disabling consequences, however, 
survive it to this hour The trial pioceeds in the 

I uesenre of the person whose name is said to 
lave been forged, who alone knows the fact, and 
has no motive for misrciircsenting it His state- 
ment would at once convict the pursuer \o^ 
piisoncr’] if guilty, or, if innocent, relieve him 
from the charge. But the law declares him in- 
competent; and he is condemned to sit by, a silent 
spectator, hearing the case imperfectly pieced 
out by the opinions and surmises of other per- 
sons, on the speculative question, whether or not 
the handwriting is his. And this speculation, 
incapable under any circumstances of satisfy, 
mg a reasonable mind, decides upon the life of 
a lellow-citi/en, in a system which habitually 
boasts of requiring always the very best evi- 
dence that the nature qf tne case can admit 
Editor. 
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meant rca<5ons that have nothiiifi^ to do witli 
utility. Tvchnicaly as applied to reasons, is 
an appellative invented by English lawyer-*, 
to den()t<' siieli modes ot speak in^^ as wcuild 
not pass lor reasons upon an^\ho(l\ but tlu'iu- 
selve'-: rea'^oiispeiMiliar to tlieart, tlu* '-eii*n<*(\ 
th(‘ protessiou. l?yaA//se;^ speakiii.i>f with 
referenee to a law or rule ol I.iw, an unleai iied 
man would be a[)t to uiuUa^taiuI, a eouvuli^- 
ration the tiuulenrv of wliieli to prove the 
law or rub* ot law to be eonloimable to the 
prineiple ol utilit} ; /. r . pioduetive of mou* 
j^ood than (’vil. 'riie'-e vul;4:ar oi popular lea- 
sons a liMrued man will s(»iiietime^ eoudi ^-ta iid 
to take up wlun tlu'v b.ippcn to tali iii bis 
wav; but tin* lavoiiiiti*, tin* piivilee'ed. lea- 
soii'^, au* ol (*oui^e the pi ole^-ional, tin* ‘*ei- 
entiti<*, the ti.iusei'iulentiil in a word, the 
teebnnal, n a^ons, ;i<, al)o\r de^sci ibed. 

Ia*avinir ibe ^nontilie loa^oii'^ lo seientilie 
men, as not hein^ lit to be -pntt i; of under 
the name of lea-ons b\ vule.ii lij*", I eonfim* 
tin* applieaiion ol tin* woid ////sevs, vvben i*in- 
pb)}ed without any *'Ueb .nbiil.iiiieiit, to sueb 
rea^'Oii- ol tin* \ ideal ea-t, on tin* oecMsiun 
in qin^'tion, bav e beiui Ininouied b\ tin* adop- 
tion ^iven to them bv '*eienti!ie p- n*-. 

A ipeal book, aeeoidinu to I be t J i i ek pi o- 
v(*rb, 1- a t;uMt evd. A bis\, be-^ide*^ wint 
belone-* to It a^ a book, i'^ at an\ i.i'n an evd, 
^leat Ol little. "I'o lorni a t<»bia!l» <*oin‘et 
judgment eoin'eininir anv law', in ie^pi‘et ol 
lln» ipie^tion w bet I'« r tie' ^ood oi ibe evil 
t(»ndeiieies ol it pi edominate - in a woid, to 
toim lii'^ |inli;iin‘n( on the ipieNinai <ai wliieb 
side tin* balanet* i--, eveiv leLi-’a’ot ,ind 
wilier on lel’l'^lat ion wiio iiinlei stale bi'- 
Ini'^iness, pioei'eiU in bl^ aeeounts as a inei- 
eliant doe^ in bi^ . b a delitoi sub' as v\ ell as 
a (‘leditoi, and uef^leets not .mv nioie »o make* 
ins entiles on oin side tb.in on (in* oibei. 

In the books ot EiiL^li'-b 1 l\^ vei'*, tin* wavs 
of speaking vvbieli one iin‘i*ts with iiiidei (In* 
name of leasons, aie eonfnnal lor (be most 
pait to one suit . Sueli i-. the ease m |).Mtieu- 
lar with the lea^mis eorie''|>ondine[ to tin* se- 
veral pai tieidai lulesbv wbieb suinany ^loups 
of exeeptions have been atl.iebed to (be 
neral rule of i*\elusnni on tin* ^eou* id pecu- 
niary interest, 'rotln* lule it'^ell, no leason 
at all appeals ever to bavi* be4*ii aiiinxed: 
the utility of it has been esiablisbed bv ass^er- 
tion and as'^umption, without so iiiin*h as an 
attempt to find a ie«i-oii lor it. To the e\eep- 
tion lias been aitac'hod a leason, sueli as it is; 
a reason, of coiiise, lu lavoui ol tin* exceptive 

rule a rea'>on on that oiu* snb*. The ri aMin 

havinj^ been tlius evlnbited, its (•on(*lu''ive- 
ness has lH‘en piesumi‘d as a mattei of course. 
No inaiks au* dn<*ov viable, on tins ^n'ound at 
least, ol any such suspicion, as that, in the ac- 
count-bookkept by alcKi^bitor(MiI‘in;'^ij*k"biin 
to keep any,) there should be two sides. 

On the present occasion, in picseiiting a 

VoL. VJI. 


sample of learned reason on tins ground, I 
shall coniine invself to the ca^i* of an ex- 
ti.incous witness. The <*asi' in vibicb the pe- 
cuiiiarv inf credit at stake is that winch a man 
poss.t»ss(»s in the cliara(*ter of a paiiy ui the 
4*aiuc, plaintilf oi dilciulant, i-'U-tuved lor 
another [dacc;’*^ for, in this lattci ca-c, ju- 

I isp! udt*uci*, and more jiai ticularl v Kiigluh 
jiirupi udcncc, will lie louiid vai legated by 
iui*oiisistt‘iicics, tor vv Inch, ill the situation <.>f 
an (*\(i;nicoiis witness, there is no place. 

In point ot piopiietv, the exclusion stands 
in botli cases on neailv (be •^ame ground. If 
tlu‘u*l)i* any dilb'reiice it i'. this, — viz. (bat, 
sum for sum, llu* ex^du'^ioii is uioie pliiinlv 
iistdes-s in the cas** <d tin* p'Htv tliaii in the 
of llji‘ e\lianeoiis w ilium's Why? Re- 
cau-e llu* inlcie-.! bv wIiicli the will is a(*(ed 
upon in a -inufei diiection, u, iii the ca*^e of 
.1 p.utv, inoK* <-oii-pieuou-lv p.imled upon the 
la<*t‘ ot the siiu.ition in which be 'stands. I)e- 
ccpt’oni- tbi*ii loll* sn iiiiicb tlu* li*-s pi obable : 

II e mind of flic jiidee, be lu* who in* may, is 
'«o iiiiieb the b‘-•^ 111 (langi ‘1 ol not being suf- 
li4ii*ii(ly foi(‘w. lined ae.niut it. 

I. b;\i*c[dion till* lii^l . — Inti*ic-f at. mist 
inti*i(*-l. 

I ’nlc^'. Ilic i idc, old of will cl 1 tlu* < \cc|»tion 

u taken, lu* ‘'iijipo'^cd lo be b.id /// the 

ica'-oii ot the e\eeptinn (it it ba- anv » sup- 
po^c> all otlur cii cuuut.nice- c(|u.d, and the 
<|iianlitv oi mom V cuativi* ot the inteicst. 
the '-amc on both '^ldc'^. Again-sf the truth of 
tin-' supposition, tbcic is exa(‘tlv iiilniily to 
one. "I'lu* iiMiiibci ol po-'^ibU* ratio-, is in- 
timtc* ol tbc-c (be i.itio ot t»(iualitv is one. 
Ot the pioportmn lictwecu interest and iii- 
tcie-t, the (*\ceptioii lake', no eogin/aiu*e : no 
iiu*iition ot it is made-t 

II Exception the second — I'lu* iiiteiest 
contingent. f 

* P-tirt Acrotmt, 

It must be acknowledged, that, in many of 
the cases in which this excejition lias been al- 
lowed, It has been, from the nature of the case, 
uniiULstiouably certain that the interest, at least 
the pecuniary interest, was equal on both sides; 
thus, the acce|)ter of a bill ofVxcbangeis an ad- 
missible w'ltuess in an action by indorser against 
drawer, to jirove tluit he had no etlects of the 
drawer’s in his bands; because, whichever way 
Ibe suit may be decided, he is equally liable. 

( )n the other band, there art* many cases in which 
the interest is not really, but only nominally, 
the same on both sides. Thus, a pauper is a 
good witness for cither parish, in a settlement 
case : why? because (we are told) it is the same 
tbiiig to him whether he has a settlement in one 
parish or in another : true, it may be the same 
thing; but it may also be a veiy ditierent thing, 
since diflerent jianshes give viiy different allow- 
ances to their poor.— 

4: Lord Chief- Justice Parker rejected the evi- 
dence in favour of a hundred, of a hurulredor 
who was so poor as not to be called u])on to pay 
taxes, on the ground of the possibility of his one 
day becoming rich. 10 Mod. 150. — Eit 
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The assumptions here nic tno — 1 That in 
human affairs, at least in buiu<in .iff.iirs ot this 
stamp, a line isuheadv diawn between eei- 
ttunty anil contnigcniy , ii 'Unit noiontni- 
gent Intel ost e.iii be t fjn.il to aiiv < 1 1 t.iui one 
Whence eainc this [Ki''tnhi(e '' Fioni Kiulul 
from Pnee •' — fioin f!ie Stock Evchange ^ — 
from Ijloycl’s Cofreehonse i 

The po->tii!ate oine admitted, deinon-ifia- 
tions follow in any f|iiantity, and to iiiiy ef- 
fcit 

1 That, — in the ca'^e above alluded lo, of 
the duke with Ins XlWO.OOO a-yeai, hi-s title 
to the whole ot it hi mg contested, the duke 
at the point of dialh, hi>, only son i ailed on 
his part ns a witness, tlu estate unsettled, 
son and fathci upon the terms that all latheis 
and all sons ought to be, - - the son would lie a 
good witnC'S Whyi' Mei aU'-e Ins uitmest i', 
not vested , is not cei tain , is no lx ttei thin 
contingent Sviiis, if the estate be in settle- 
ment, sixpence a-veai settled on the son, the 
fathei in full vigoui, the son in a galloping 
coiisurnplion, fathei and son like lleiii} II 
and his sons foi here /e i/itnest </t/ /ilz ist 
cei tain, et nemif conlint/mt *’ 

Can it be iieeessaiy toobsiive, that in hu- 
man affaiis, in niatteis of gain and loss espe- 
pittlly — nioie particulaily in matteis of gam 
and loss that depend upon law, — the dilfei- 
cncc between (oiitingency and leitainty is 
but in name — that what is called Aicitainii/ 
(tor even death itself is contingent as to 
tune) IS buta f o/ituu/enc//, in whuh the ’alio 
expressive ot the degiee ot piohahility is 
moie 01 less gieatei Ilian in the othei lase^* 
Can it he iieeessaiy to ohsoixe, that tlieie is 
not that contingent sum foi wliieh the exact 
equivalent, in a sum called bj evei}l'ody a 
cei tain one, is not to be found * 'I'lie law'ici, 
by whose dectees the opei.it ions ot the mo 
ney market aie govenied and pei plexi d — aie 
they all a seeiel to him What dianty hoj, 
xvliat heggai-boy, w is e\ei .it a loss to know 
that the toxs-up of a h.illpenny w.is woith a 
fai thing’’ Alas' Wlien will the W'isdom of 
the sages ot the law use to a level with that 
of billies and sui kling'. ^ 

Obseive wliat the £18l),00(t a-ye.ii loses 
in value, by being contingent iiiste.ul of cci- 
tain Ihe piopoitional numbci of f.itlieis by 
whom tlieir only cbildieii aic disinheiited is 
— what shall we say ’ say one out of a thou- 
sand say even one out of a liuiidied and 
eighty The value of the £180,000 is le- 
duced, by this tii cumstaiieo, lo what ^ — to 
£179,000 

Gieat debates, m the days of the school- 
men, eonceimng the comp.uative v<iliie, m 
point of intei est, of a possible Aiigdship and 
a present Mouseship Mi. Justice w’ould be 
clearly foi the mouse. 
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2. Keeper and coneubiiic keeper rich as 
a Jew, fond a^ the Jew in tl e H.irlot’s Pro- 
gress (oneubme at high allow’ar.ce keep- 
er’s whole pi Opel tj at st.iko upon the c.iuse 
Coiiciibnie a good witnc&s 

.1 Defeiidatit a feme sole, in iid oi widow , 
hci whole piopcrty at slake, .is betoie, die 
the heiicss of oiii duke, witness couitiiig 
liei in niiUiitige, .md the d.iv fixed — a het- 
tci witness need not be desiied I know how 
W’oithless a thing a viomaii is, in the eye of 
a tine English lawyer how incapable of 
eie.itiug an iii(<i‘st, how incapable of exci- 
nsing.iny nifiiiemc, light oi wrong, on mar's 
.ilFci turns It w.is my c.ue, theieloio, to 
ilothe hei, lo iiiKst hei, with a tec simple 

4 'Uie I'uke’s d.iugliti 1 seiliiced suppose, 
.Is (’l.uis-.,* was by Loicl.uc she W'<uiting a 
d.iy of being of .ige i’or /toitc atfion viisns 
siduin i.isi, tiesji.iss /»c/ f/Mor/ stiLuiium 
aiiusit sfi (kmgfs lem.iiiimguiimciided, vviiirh 
fille should h.i\c mended while in ebildbed 
dam igi s laid .it £10 000 I tile good witness 
Why'' Jk’c.iiise no iiiteii’st W'hat matteis it 
lo hei w'lu'Mier she be thought to have been 
defiled wiiiioiit consent, oi to have ddiveied 
hi I self ,is Potiphai’s wife would have done 
to Joseph ^ 

j S('i ns, the d.iy past, and fille of age Action 
pel jntt tic r/fsf.t </iiiii mil (holt hec.uisc no 
light JH1 fane Ji/le mend stoi kings isstnf, 
no d.images of jnci A< lion pei fille iic ijist, 
qum mil scdiiifion, fille nc cbtiaiil dans age ’ 
it vnioie fille b.ul evidence qma lunw debet 
esse fistic tn son laitse denusni 

III Exicpium the Ihiiil — -But heie a dif- 
lu ulty OK ms A leason, to be siisieplihle of 
(oiieet scn'tiiiy — a le.ison, like any othei 
piopositioii, should have loi its vehule -onie 
deteiimn.ife and eoniplcte grammatie.il sen- 
teiue But among Ihe woids, oi iCsembhiges 
of w'oids, whuh on this giouiid assume the 
guise and poit of reasons, no stub pioposi- 
tions, no such seni cnees, aie to be found 
What IS found, consists ot heic and tlieie a 
cdtihwoid or two, out of which, if others 
vvcie added to them, reasons of some soit 
OI othei might pei.idvciitiiie be composed 
'Pake, foi example, the woids necasity, com se 
of trade Tlie niattoi of Gibbon’s book has 
been not imaptly st.xted to be not histuiy, 
but allusions to history , the soit of matter 
lieie ill question m.iy, in like niaimei, be said 
to consist not of leasoiis, but of <dlusions to 
icasoiis 

1. Jewellci dcliveis jewels to lusjouiney- 
inan to delivei them ovei to a customer 
join iiey man steals them Thief good witness 

•f- This action, however, can be maintained, 
whether the daughter is of full age or not. In 
the i ase of Bennett V Allcot, Mr Justice Dul- 
ler said — “ Here instances of actual service are 
proved, and therefore it is immaterial whether 
she were of age or not.” 2 T. R. 168. — Ed, 


* 1 Salk. 283.— Erf. 
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to prove delivery. Wh} ? Bec{Ul^^e, in speak- 
ing of tlie transaction, occasion may be taken 
to Use the wonis amrse of tradn. Trade is 
certainly a good thing: but ((Utpre^ what can 
it be the better foi a sort ot evidence' which 
in each in->tan''»' will ino>.l probably, it not 
certaiiilv, t'ive the goods away tioin the light 
owpcr to a tbiel ? 

Svi U'i it the icwcllcr liimsidf had di*li\ eic<i 
then.:^ tor, this is not ui I hr rtutist of tratlr. 
No shopkci‘pcr w'as (*ver known to sm va* a 
cufetoa'cr wnth liis ow’ii hand-.. 

Observe the diireience : in ca^c of nienda- 
cily, tlie jewa'llei has no inlm-cst to '-inve 
but tliat ofg'aining the v.ilue ot the jewi'K; 
the lourncv man has that s;iinc \alue to eain, 
und his life to save. Put in the English 
law'jer’s price-book, lile is w’orlh nothing, 
reputation wairth as litlh', e,\ct*pl w'lieii mo- 
ney is to be got by parting with it. 

2. Action tor tlu' piicc ot gooSs v(il<l b^ 
factorage, tactor paid at .*> p('r lamf . (^iie-'tion 
about the pi ice agi('(*d on, w’hctlicr £10, OIK) 
or £11,000: it £11,000, iacloi gt'ts £.>0, 
wdiirli, it £10,000, h(‘ doi -. not get. Eiietor 
a good witness. \\ li\ IJccaiiM' lierc too \oii 
may s^y roiu\r if f/odr Had the I’acloi di' 
livered £.j 0 woith ot hi-s own goods with Ill's 
ow'ii liamK, there being nohodv (dse to piove 
it, he W'ould have h>si tin* mone\ ; ioi heie 
you e'lrnmt s.iv ronrsr of irudr. 

If, 111 the OIK' ca-i', the profit trom pt'rjmj, 
suppO'^iiig pirjurv, i-^ no c.ieaiei than m the 
other, — how mueli gie.itei the ini^chu't! how 
niiieh greater the lo'-'^! 'fo gam liis £.>(), iho 
factor mu'^t, in the liist ca-i*, liavc* iiiMn'ted 
on the paity iiijuied a lo-'^ ol tw'eiitv time'- 
as much. 

In a Cii-c of till-, sort (ami tlien* aic plcnl v 
of them ) some, instead ol < om st* ot* 1 1 aih*, s.i\ 
72crt\ssitif. The one woid is a*^ good as the 
other . any other as good as either ol tliem. 
Approve tlie exception, }ou mu^l lirst Inive 
condemned the lule. 

With letereiiee to what event can it lie //c- 
rcssari/ to admit a spc«*ic'^ of cvidi nee winch 
is more likely to lie pioiluctivc* of injustice 
than justice.'^ toi such (as wc have -eon) is 
the fundamental pro[)osit ion, which, in point 
of reason, forms the iiccossai y and only basi^ 
of tlic lule. With icfciciicc to wdiat dc'^irable 
end? To the avoulama* of inju'^tiee? To 
say so, w'onld be a contiadiction in terms. 

In those three W'ords, course of 1radi\ may 
be seen a complete contutation ot the rule ; 
a complete di-avowal of the piinciple of it; 
a complete certiru’ate of the noii-e\i-tence of 
that danger wdiicli coii'-titutes the sole reaboa 
of the rule. 

Course of trade ! — and of w hat trade ? Of 
ever) branch of trade, fiom the highest to the 
low'e&t: course of dealing — of dealings of all 


• I Phil. 61.- Ed. 


sorts — of every day’s dealings between man 
and man. The persons exposed to the action 
ot this sinister interest — of this interest, 
w’hieli, siiiistei as it is, pecuniai y as u is, as 
W’oll as so much beyond pecuniai v, forms no 
liar to their testimony, — are jiersons ot the 
lowe-t, as wi'll as niO'^t numerous oidei, .ser- 
vants and day-labourers; while the interest, 
tlu* pei'umar) inferesi, of itself, rises to any 
magmtu(ii‘. And with tbi- example not only 
ludou* \our cyi's but in \om moiitlis, you lake 
upon \(»u to de|)iive justice of tlic light of 
iwidciu'c, on [ircti'iice ot interest ! 

IV. Exception tlu* fomth: — Interest cre- 
ated b\ a w^ager. a wager laid b} the witness 
on tlu* (*vent of tlu* c.ui-e. 

Reason for tlu* i*\e(*ption ; A man oiiglit 
not to have* it in Ills power to deprive another 
of tlu* li('iu*lit of lii*. (c'-t mion\ .f 

Wli.it ! not to di*pii\e him ot a sort of 
te>timon\ wlii(*h, in }onrviewM>t the matter, 
is sure to he -laiiied li\ pmjiirj, and to pro- 
daice misdecision and injiisliee? One tiling 
on um* oeea-'ion, anotlu-r thing on another 
oc*e.ision One iiidivuln.il must not have it 
in 111-, pow'er to deprive aiiothei of the beneiit 
ol bis te'-liinoii\ . Ibnv often do they not, 
tlie'-i* hnvjers, give that s.iiiie p'wver to indi- 
viduals ill other instance'> !— how often do 
ihev not exec'iiti* it themsclvi‘s! 

l{les-i‘d law ! A lav^- aiithoii/ing parties to 
Idle vviliics-es, and witnes-c*s to lu* lined — a 
law e'-tal)h-hiiig a marki*( overt tor hired 
witnesses - .elleet given to the practice, and 
nothing s;iul against it ! 

Waucring thus emplojcd is subornation; 
noi vet simple siiboiiialioii, but subornation 
<loiibU* distilled, Suboi nation simply dis- 
tilled is £100 promised by plaintilF to wit- 
lU'^'S, to be I eceived if plaintitf gains the cause. 
A wager ol £100 between [ilaintifF and wit- 
ness, plaintilF \|[i} mg that he loses the cause, 
witness that he gains it, aet*^ with double 
the foiee.J In the ease of the simple loser. 


+ The])rmcli)le laid down in Ikiilow /*. Vovvell, 
Skin. nlKI, and the celebr.it^;d ciise of Bent v. 
Baker, II 'T. R. 27-* was, that where a jicrsoii 
makes hnp‘elf a paity in interest after a plaiii- 
lilFor deC*ndant has an interest in his testimony, 
he may not liy this deprive the parties of the 

beneiit of Ins evidenee Ed- 

J If the remark were worth insisting on, it 
Jicts with more than double the force; the suf- 
feiing from a given sum lost being so much 
greater than the enjoynu*nt from the same sum 
gamed. AVhat if the £100 lost were the witness’s 
all: he could lose no more; his suflermg from 
loss could not be increased. Sujiiiosing it so 
niucli g:iined, the gam would be capable of being 
doubled and doubled, and so on ad injinituyn; 
and still the enjoyment limited enougli, as, bj^ 
universal confession, all human enjoyments are. 
I^aws are in force reprobating simple gaming^ 
and empowering the loser to recover back nioney 
thus lost. I low innocent is simple gaming, in 
comparison with such wagering! 
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though plaintiff should lose the cause, wit- 
ness will indeed gam nothiin,', but neithei will 
he lose. In the case of the wagei, plaintiff 
losing the cause, witness will not only gain 
nothing, hut he will toifeit as much as in the 
other case ho would have gamed 
V. Exception the fifth — 

Aftei obseivmg the < ises in whifh the ex- 
cluding lules have been broken through, for 
reasons proper in theuiselves, but yet no 
otheiwise {(lopet than on the supposition of 
the iinpiopriety of the lule, — it m.iy be cu- 
rious enough to obseive a case in which the 
rule IS bioken through on the gioiinclot acii- 
ciirnstiuice out of which iiotlniig like a leason 
can be made, or is so much as attenipled to 
be made 

A time there was, when the witnos'. was 
not exposed to the action of the siiiistcn in- 
teicst, to the ac'tion of which he is exposed, 
now that he is called u])on to speak Well, 
and what then ■* What follows'^ That at that 
time, had he been examined, the cause which 
exists for suspecting him w'ould not at that 
time have existed but, foi not existing then, 
does it exist the less at pieseiit-' 

Question A man who at the liinc of his 
examination has an interest in the cause, — is 
he an admissible witness, he having had no 
Intercast at tlie time of the supposed fac t ■' 
Decision in the afliiniative * Because he w'as 
undci no temptation when he had not to 
speak, thciefoie, when ho is to speak, know- 
ing him to he undei temptation, }on aie to 
suppose him not to he so Just as it a pilot 
weie to say in a storm, the vessel among the 
bieakeis, Sit still, there is no danger Why 
so Because j’es+eiclay it was a dead ealiii 
VI Exception the sixth Von e dire f Ti uth 
expected, m spite of inteiest 

One point of prac tic:e inoi e may put a finish 
to this exclusionary rule, and the dovntions 
from it When a witness pioduced against 
you has an inteiest in the business (meaning 
always a pecuniary inteiest,) and jou cannot 
get otbei evidence of it, oi do not care to be 
at the expense, ;'ou address yourself to the 
witness himself, and ask him wdiether he has 
or no if he speaks truth, he is turned out, 
if he perjures himself, he is heaid This ope- 
ration IS called cxammmg a witness upon the 
voire dtre. Votre dire is, in law French, to 
tell the truth and the examination is called 
voiie due, because upon this occasion the 
witness IS called upon, and expected, to tell 
the truth, no such requisition hemg made, 
noi result expected, in other cases. 


* Modem Equity Digest, tit. Evidence, from 
2 Vesey jun. 634. 

witness to a will, not interested at the exe- 
cution or death of the testator, is competent, 
though interested at his examination, Drograve 
& Winder, July 1795* 2 Vesey jun. 634.” 
t 1 Phil. 23, 123, 254.— Ac*. 
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The practice, and the name found for it 
ai e not ill matched Speak the truth indeed^ 
So, on this occasion he is to speak truth, is 
he ■’ What is it, then, that he is to speak on 
uthci occasioii'i'' 

On the exduMoiiaiy pimciple, no supposi- 
tion W'as ever moie completely felo de se If 
the man has no inteiest, they make suie m 
the lust place that he will not speak the 
tiutli, and, though he have an interest, still 
tlu*y expect him to speak the tiutli 

On the piincipleof univeisal admission, 
not lung would he inoie eoiiMstent, nothing 
more iatioii.il, than the practice If the si- 
tuation the witness stands in exposes him to 
the ac tio'i of a nicndaeity-piomoling inteiest, 
he will speak undei abi.is the ]uclge should 
know' ot It, that he may put himselt on his 
guaid Meiidac loiis it may happen to him to 
he lespeitnig this collateial f.ict, as well is 
the piiiicppal one, but ineiidacious he canncit 
be in both facts, without c'xposing himself to 
double dangei Bad as a passpoit to (jntg >- 
nice ®.iy) < otnpcUncy, the exnuiinatioii is gott 1 
as afloi cling a clue to citdibilifi/ 

III a modem book w'lucli lies before mi , 
the practice ot examination on a voiie due i 
spoken of as being at piesont out of us • 
How the piactice itself c’aii he out of use, I 
do not veiy well conceive lean concen >•* 
the phiasc to be out of use — and it it he, i- » 
much the hettei A man might look a go(< I 
while, even in the vocabulary of English lai i 
before he would find so silly a one Com.* 
my honest fneiid, 1 <im going to put soin i 
questions to you To the fust ot them, th s 
coiiit expects you to speak tiulh to the 
otheis, as you plt'ase J 


■{■ The ahove-ennniciatcd exceptions are but 
specimens 

In Serjeant Hawkins’s Crown Law (c 40, S 24,) 
stands the lollowing passage, word tor woici* — 
It seems an uiicontistcd rule, in all cases 
whatsoever, that it is a good exception against 
a witness that he is either to be a gainer or a 
loser by the event of the cause, whether such 
advantage be direct and immecliate, or conse- 
quential only ” 

Observe well, in all cases whatsoever Im- 
mediately alter, comes the collection of cases, 
thirty-hve in number, in nineteen of which, the 
evidence of an interested witness has been ad- 
judged or recognised at common law to be inad- 
missible (including a few in which the door has 
been opened by special provision in a statute :) 
in the other sixteen it has been adjudged or re- 
cogniseil to be aclmissible. In this place, there, 
fore, the true construction of ail is half, the 
cases unconiorniablc to the rule being, within 
two or three, as numerous as the cases conform- 
aole to It. Would any one wish to jiick out the 
admissible cases from the inadmissible ones, 
without looking at the book The surest way 
would be to draw them like blanks and pnzes 
out of a wheel: human reason, if unsopnisti- 
cated, would only lessen, instead ot increasing the 
chance of guessing nght Behold a sample : — 
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Wc have now seen that, if it wcic in the [ give birth to any such systematical plan of 
natuie of pecunianly-intere'^ted evidence to I legal depredation as upun a partial and hasty 


Bad, or ercluded Good, or admitted 
ir i t n esses, fe * t n es,ses • 

1 . The informer, on a 1. Persons wlio by 

penal statute several statutes are en- 

tne informer the whole titled torew'ards on Con- 
or a part of tlie iienalty. viction of ofienders.” 
Ileason:- For he is f Qf/a re : — are they 
directly interested in less iiuertsted, or less 
the event.” directly interested, in 

the event?) 

2. In perjury. ‘2. In ])erjury also. 

The jiarty injured, The jiariy injured, 

the ])rosecution hein^ the jirosecution being 
grounded on thestatute. grounded on the com- 
Jleason : — Because the mon law. 
statute gives him ten {Qua re : — donot the 

pounds. statutes give ten pou nds 

and a great deal more, 
to the witnesses above 
spoken of?4 

3. In the case of em- 3. In the same case 
bezzlcment of naval as on the other side — 
stores ; the ]mv-ecution the w itness good il hc is 
being on the st.itute 17 disingenuous, and will 
(Jco. II. c, ‘Id, w'lucli notown that he enter- 
infiicts a ])enaltv with tains an exiieotation of 
the moiety to the in- the informer’s share, 
former, oreoi poreal ])u- 

nishnient without tlie 
penalty, at the discre- 
tion of the judge. Tlie 
witness had. it he is in- 
genuous, and owns lie 
has an exiieetiitiou of 
the inlonner’s sluie. 

(Compare this witli 
No. I of the gooil ta^es, 
wheie tliciaimng ofihe 
reward d« j)eiuls ujioii 
himself, (lie jiulge not 
having It in his power 
to dejnive him ot it, as 
here.) 

4. In forgery, in re- 1. The same iicrson, 
lation to a bond, the wlien In* lias got a ic- 
person whose name is lease fiom him to whom 
foigtd to a bond, .ind the bond pui ports to he 
w ho offers to ]>ro\ e lliat l»a\ alile. 

the name signed is not 
his signaiiiie.^’ 

Qiiun\ Wliuh IS the most jirohahle supposi- 

^ In jirasc eation> in wliieh the exjis'iise to the 
prosenitoT is moic than ten ]»ounils,( what chance 
would the law' have of prniluciiig cUiy etlect, if 
the inuind paity wire n(»t ini^ielled to iiroseeute 
by a motive stronger than what can jiossihly he 
afforded by the chance of acquiring ten jiounds? 
especially wlien the acipiiMtion isdejiendent upon 
the success of a suit at l.iw' and such a suit ! 

»• He is now made a competent witness, by the 
» Geo. IV. c. Wl.^Kd. 

^ By the 5 Eli/, c. y, besides being sentei>ced 
to six montlis imprisonment, a convicted per- 
jurer forfeited one moiety of which went to 
the king, and the other to the person aggrieved 
by tlie perjury. The 2 Geo. II- c. 25, inflicts the 
punishment of transportation, or imprisonment 
lor seven years, with hard labour. — lUl. 


tion ; — That, to gain a hundred pounds, D should 
seek to deprive another of a hundred pounds, 
and no more ^ or that, to gain the same sum, \V 
the witness, of whom it ajipcars that he has 
been (rusted with that sum, should seek to dc- 
jirive another of it, and of his life into the har- 
gtiin? That 1) should be guilty of a momen- 
tary, and general, and constructive falsehood, 
without oath; or W of an express and circum- 
stantial (rain of falsehood, upon oath ? 

Quit What inducement could the man im- 
posed u))on l)y the bond have to let oft’ W, the 
man whose name is to it, but for W’s assuring 
him that it was a forged one, and that he would 
give such evidence as would convict I).^^ And 
f/uare^ What could be W’s inducement to give 
such assurance, hut the expectation of saving 
himself from the payment of the bond? Qutrrc^ 
Therefore', Iiow' is the interest destroyed by the 
maim*Livre? 

[Tothc above e\e*eptions to the rule excluding 
interested evidence, add this most remarkable 
one. ‘‘ If a witness is sw'orn, and jiroves an in- 
strument, however formal the iiroof may be, on 
the jiait of the ))laintitr, lie is to be considered a 
witness for all purjioses, altliough he may he 
suhstantially the real defendant in the suit, and 
the defendant on the record a mere nominal 
party.” Phillip])s, i. 2f»y I'thtur. | 

It was at one time mv intentiiMi to have given 
in one view, column by the side of column, the 
whole number of cases in winch, on the score of 
interest (pecuniary inteiest.) witnesses liad, in 
virtue of the general rule, been excluded; and 
the cases of exceiition. in which, notwithstand- 
ing the general rule, witnesses equally exjioscel 
to the temptation of the Stinie sort of interest had 
been admitted. 

On a nearer apjiroach, this intention lv»s I ecu 
given uj). ArgunieiUtition on (he (piestion how 
the law ouglit to he, is of itself sufficiently vo- 
luminous, without being encumherid w'lth an 
<idditional load of argumentation on tlie (juestion 
how the law is, or rather ought to be tieemed 
re|)uted, conjex’tuicd to he. 

The use of such a table would not have been 
very considerahle*. In a general view', the re- 
sults of tlie inquiry, on the licad of exclusions 
on the ground of danger of deception, are two: 
— I. That in no instiincc ought it to take place; 
Init that a general statute^, ought to he made, 
abolishing it in all cases. 2. That such is the 
inconsistency of the course of decision under ju- 
rispiudeiitial law, tliat (unless it be in the parti- 
cular cases in w'hich, notwithstanding interest, 
evidence has been admitted) the judge is in 
every case at perfect liberty to e^xclude the wit- 
ness or admit him, as he thinks fit: that, decide 
as he may, he has no blame to apjirehend ; and 
that Iietween the general ])rinciple of stare dc^ 
eisis and the pursuit of the ends of justice, in 
each particular case he has his choice of praise: 
the praise of zeal for the law, in the one case; 
the praise of zeal for justice in the other. 

On the other hand, the embarrassment at- 
tending the construction of such a table w'ould 
have been enormous. Suppose it copied, with ac- 
knowledgment, from the existing digests and in- 
dexes. Then comes the question — Who are you? 
— what sort of a lawyer are you, who put your 
trust in indexes ? Nor would even this plan nave 
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view might seem the inevitable consequence, 
the cases in which (notwithstanding the in- 
fluence of the principle of exclusion) this 
seemingly dangcious species of evidence is 
actually admitted, aie of suflicient extent to 
have long ago let in the mischief in full foi ce 
At the same time, amattei of fact iinivetsally 
notonous is, that no symptoms of the pic va- 
lence of any such mist hief have evei mani- 
fested themselves 

So far is the public from ever having been 
laid under contribution by a system of de- 
predation grounded on mendacity, as in the 
case supposed, — so far has been the practice 
of laying individuals under contribution in 
this way, by false evidence, from being lea- 
lizcd to such a degree as to have become a 
prevalent practice, — that even the icwaids 
oflfered to informcis — the stamUng invitations 
by which men are called upon, at all times, 
to lay offenders undci contribution, without 
prejudice to truth, and to the gieat benciit of 
justice, — are not excepted to an extent suf- 
ficient to give to the laws thus endeavouted 
to be supported, the degiec of efficacy which 
the interest of the public in that behalf len- 
ders so desiiable 

Men are not so foi ward as could be wished 
to dig for emolument in the mine of litiga- 
tion, even by the invitation, and under the 
full protection of the law Can it be looked 
upon with 1 eason as a mischief seriously to be 
apprehended, that men should be more for- 
waid than at present to cmbaik in the °jmc 
intricate ad ventui e, with the re|)roadi of men- 
dacity andinjustice pressing all the while upon 
their consciences, and with the fcai of punisli- 
ment and infamy before then eyes? 

CHAPTER IV 

IMPROPEIETY OF EXCLUSION ON THE GRQUND 
OF IMPllOBIlY 

§ 1. Convicted pet jury an improper ground 
of eicluiton 

Third general cau^c of exclusion on the score 
of deception, — improbity 

Interest is not in any shape a proper ground 
of exclusion. Improbity, iii whatevci shape 
or degree, is still farther from being a proper 
ground of exclusion 

Entire assurance of mendacity neither ought 

been altogether free from embarrassment and 
diMertatioo. Index would not always agree with 
index : a choice would then be to be made ; and 
then would come, as candidates for admission, 
the reasons for such choice. 

2. Suppose the obligation submitted to, of 
taking on myself, in ea^ instance, the responsi- 
bility of the short statement given of the case. 
Thus, then, the reader finds himself plunged in 
the ocean of jurisprudential law, composed, in 
every port of it, of uncertainties. Toe reader 


to be, nor is, received as a ground for the ex- 
clusion of theassuredly mendacious testimony. 
So fai from it, that, on the contrary, that sort 
of evidence which is most assuredly menda- 
cious lb (when applied in the manner that all 
mankind are in the habit of apply ingit) regard- 
ed even by lawyers as the “ best evidence ” 

Evidence in which both causes of suspicion 
are united, and each in the highest degree, 
IS 1 eceived in evei y day’s practice, to the great 
advantage of, and without any picjudice, or 
so much as suspicion oi prejudice, to justice* 
and tills where, in case of deception, the mis- 
cliiet would be .it its highest pitch 

These sevcial propositions either have 
been, or, it is hoped, wall be, established by 
sufficient proofs 

Let us begin with peijury In perjury may 
be seen by far the strongest case the case 
in which the pretence toi exclusion on the 
score of sajuiity against deception wears the 
fairest outside 

Peijury is a paiticular modification of im- 
piobity, hut a modification paiticulaily ap- 
piopridte to the present purpose Improbity 
at laige, according as it is inoie oi less fie- 
quently displayed, indicates an habitual, oi 
at least tiequcnt, pie valence of the force of 
the impiobity-piomoting over that of the 
tutelaiy or nnprobity-iesti .lining motives: a 
force impelling the individual into this or 
that line of unmor.ility and misconduct, ac- 
coi ding to the n.itui e of the seducing motive 
or motives acting in each individual case 
Pcijuiy, in .uUbtion to the prevalence of the 
ordinal y motives on some individu.il occasion 
or octasions, induates the p.uticul.ir species 
of delinquency into which the individual has 
thus been impelled, vu mend.icity the very 
speties by winch the most plausible of all 
pieteiiees toi exclusion on the giound of im- 
piobity is aifoided In any othci case, the 
argument lot the exclusion i«> no more than 
tills lie has violated the obligations of mo- 
itility in some soils of ways, therefore it is 
nioie 01 less piobable that he will, upon oc- 
casion, violite them in till's soit of w.iy In 
the case of mendacity it tuns tlius He has 
violated the obligations of niuiality not only 
m otbei soits of ways, but in tins very sort 
of w.iy, on foimer occ.isions, theiefuie it is 
moie oi less piobable that so lie will on the 
occasion now in hand * 

being set down in thislabynnth, the business of 
the author is, by dissertations upon dissertations, 
to make him a clue for it. Ttie words put by 
one reporter into the mouths of tlie judges, agree 
not with the words of another reporter ; and when 
thc^y do, Uiey are still but the wonls of a re- 
orter, not the words of a judge; no judge is 
ound by tliem 

* Mendacity, on this occasion, is the only 
proper subject of regard : the ceremony, without 
which the most pernicious exercise of mendacity 
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For suspicion, a most peifectly proper 
ground: foi rejection, none whatever. Rea- 
sons: those already inentioiicd ; to which may 
be added thohO which follow. 

1. In this Hue ot delinquency, beyond most, 
if not all others, the scale is lengthy, the de- 
grees are numerous : the highc"! degree upon 
a level w’ith murder ; the lowest, that soitot 
conduct (^^hnll it be called Jiii^conduet ?) w hich 
is openly and habitually piacti^ed by Engll^h 
jurymen; — countenanced, appio\ed, leeom- 
inended by Engli"!! judges. , 

To all these ditfcreiit levels the eye of 
judicial suspicion hii'i the power of adjusting 
itself. Exclusion knows no giadations . blind 
and brainless, it has but one altei native; — 
shut or open, like a valve ; up or dow’ii, like a 
steam-engine. 

Instead of conniving at the exclusionary 
system, long ago would the legislator every- 
where, if wi-dom had been as easi^\ displayed 
as ptiwer exeiciscd, ha\e exhibited a scale of 
this sort, for judicial siisjiicioii to guide itself 
by. An attempt of this sort will be found in 
an ensuing book. 

2. When the door of the witne-s-box is shut 
against a proposed witness on tliisseoie, it is 


is not perjury, and by nuans of which the least 
pernicious is pei'iury, is not the woik of the wit- 
ness, l)ut of tbc legislator. In consid- ring, tliere- 
fore, the jiretence of exclusion on this ground, 
mendacity is the species of nniirobity to bo con- 
sidered, not perjury. Abolish oaths, you would 
abolish perjury; but would the iniscbicf of men- 
dacity be diiiiinislieil? 

Tlie mendacity here in (piestion is indeed the 
mendacity' of an indi\idual occiqiyuig the sta- 
tion of a jiul’.ci.d witness; mendacity uttered on 
the occasion of judicature. To tins extent, con- 
sidered as a sort of presuuiptne evidence of tu- 
ture contingent mendacity in danger of being 
commuted on an occasion of this same soit, iiien- 
dacitv committed on a judicial occasion in a 
past instance will (it is true) alfoid a presumj)- 
tion stronger than any single act of niendacUy 
taken at large, licit still, it is trom nuiulacity, 
not from perjury, — from mendacity, whether nre- 
convertecl or not intopcijury, — tliat the mischief 
has flowed : it is to that iniscliief that the degree 
of improbity is jiroportionate. 

If the profanation of the ceremony weie alone 
regarded, the indication aflbrcled by it of im- 
probity w’oultl be very slight, or even evanescent. 
Such at least must be the case in a country m 
w’hich this profanation is not only generally, but 
publicly and notoriously, practised, and at tlie i 
same tune unattended with the sense of shame, 
by men in elevated stations, and in other respects 
of unblemished characters. Hut in England, it 
has been seen in a former book (Book II Se ’u- 
ritif'sf (’hiij). VI. Oath^) that examples •.t this 
profanation are thus tjfeneral, even among .iicn 
distinguished from the common mass by supe- 
rior probity. That that iiigrcdient m tbc com- 
position of perjury shouldj in any considerable 
degree, operate as an indication of mendacity, 
any more than any other species of improbity, is 
tantamount to a contradiction in terms. 


407 

generally on the ground of some single trans- 
gression of this sort. But a single transgres- 
sion of this sort, — what does it prove ? The 
violated ceremony apart (ac'oncomitant purely 
accidental, having no connexion other than 
accidental with the nature of the mendacity, 
nor w ith its pernicious consequences,) the con- 
viction pi oves no more than this, — viz. that an 
one assignable occasion the convict has been 
known to full into that sort of trr.nsgre>::iuii, 
which every human adult must also have 
fallen into, moie times than one, on occasions 
assignuhle oi uiiassigiiahle. 

“I said,” sa\s the Psalmist I : cid in 
my wiath, all men are liars.” It w’as m his 
wrath that the observation came from him ; 
but he need not have wished to retiaci. it in 
his coolest moments. From a single lie told 
in the cour'-e of ever so long u lite, a iri-_n 
may, without aiu grammatical uiproprc^y, 
he denominated a liar. But, admitling that 
in this sense the iieingaliar is what, without 
exception, might he predicated of every human 
being that ever arrived at man’s estate, the 
truth, of the pioposition would not be incom- 
patible with a probability on tbc side of ve- 
r.icity, to tlieamoiinf, on each given occasion, 
of many inillioiis to one. And, upon the 
whole, he who considers liow' few in coinpa- 
lison arc the occasions in which any advan- 
tage (how'soevir inquire, and ovei balanced 
by ultimate di-advantiigi ) is to be gained by 
falsehood, will, I imagine, join with mo in the 
opinion, that, from the mouth of the must 
egregious li.ti that e\cr existid, tiiith must 
have is-ued at least ahuiidied limes, for once 
that iiilseiaoa. wiliul ialschoud, has taken its 
place. 

Ag.im, no man is the same as himself at all 
liiiu's. it h.i-. been sanl ot wisdom- it may 
be siiitl, iind with equal liutli, of protiky; it 
may be said, ami not altogether without truth, 
of wiaeity, tjiat most iinpoitant, because all- 
exlen-ive, biaiicb ot probity. The mind, of 
wliii h the loree has -unk 'iml r the temptation 
at onetime, may s an . ■ .•i.isl it at another: 
till* same mind ha^ i‘s sf.t nger moments and 
its weaker mo iicnts ; witjiont taking into the 
account Ihif .smt tl revol'ilion so much of- 
tener ti-l'''d ot than exemplified, a thorough 
change. " bi the nart of the temptation, like- 
wi'i’. the strength of it is liable to variation 
(as bath been already noted,) upon a scale 
(iistiiiguishable to an lutinity of degrees. 

From a mau's having hoinc false witness in 
some one mstanee (or even, as w'e shall see 
presently, wut t any such w'arraiit, and 
merely from hif* nav iig done or thought, or 
having been supiiosed to have done or thought, 
something w'rong. in some ether way that has 
nothing to dj with falsehood,) it is inferred, 
and that with the most peremptory assurance, 
that he W'ill never beai true witness in the 
W’holc course of his life ! An induction, and 
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such an induction, grounded on a single in- 
stance ! 

To pronounce a man guilty of any other 
offence without the opportunity of a hearing, 
is allowed to be the summit of injustice To 
pronounce a man in the same mannei guilty 
of an intention to commit peijuiy, is given, 
on this occasion, as a most refined invention 
for the furtherance of justice 1 

He was heard (it may be said ) he was 
heard, before he was pronounced guilty of the 
fact on which the incapacitation was giounded 
— He was heard , yes but upon what occa- 
sion On the occasion on which he is deemed 
incredible’ No but on the occasion of a 
transaction altogether ditfcient which may 
have happened yesterday, it is true , but be- 
tween which and the o( casioii in question, 
an inteival of half a century may, toi any 
piovibion the lule makes to the contraiy, have 
elapsed 

The exclu''ionist, at any rate, is estopped 
fiom representing convietion of peijuiy as a 
mark of distinction between the unfoitunatc 
liai in question, and other men Accoiding to 
him — perjured or unperjured before — eveiy 
man, foi the most triHing piofit, is icady to 
commit peijury 

Fiom all this, is any smh inference to be 
drawn as that pcijuiy is a light inattei i that 
it is no stain upon a man’s chaiactei ’ that 
it affords no piesumption against the tiuth of 
his testimony in succeeding instances •* Fai 
be it from me to have harboured, for a moment, 
any such conceit What I am contending 
against (let it novel be out of sight) is abso- 
lute rejection lejectioii in all cases — not 
suspicion and distiiist The veiy repugnance, 
with which it is but iiatuial the leadei should 
have received the piopositioii of opening the 
door of justice to testimony qf this tainted 
kind, IS a SOI t of proof and earnest of the safetj 
of the mcasui e The same pi ec qf itate emotion, 
under the influence of which the man of tx- 
peiience, the man of law, has so geiieially 
shut the dooi against testimony tfius stigma- 
tized, maybe expected to act upon the whole 
with equal ioite, qnd with ctiiite as' much as 
its due foice, even upon men ot his o^wn ele- 
vated level much moie upon the nntfiinking 
multitude below So bioad, so pioniiilient is 
the stigma — so conspuuous and impressive 
the warning which it gives, — the daiif^'i is, 
not that the man thus distinguished shbulcl 
gam too much credem e, but that he should 
not gam enough Foenum habet in coiviu 
Suppose an-incxorable dooi shut against liiiin , 
or, although open, suppose an inexorably dtA’f 
ear turned to him , and observe the consc- | 
quence : — that crimes, all imaginable crimes, ■ 
may be committed with impunity, with sure 
impunity, on his person ancl m his presence 

When the perjuier is a principal in the 
cause •>. when the person on whose part false 


testimony is apprehended (apprehended on 
the ground of false testimony given in a for- 
mer instance,) and the person whose pur- 
pose would be served by the false testimony 
(whose interest, it is apprehended, may be 
the eflicMent cause of such false testimony,) 
are one and the same , in this case it is only 
on the part of one peison that the improbity 
IS ptesumed and in his instance the pre- 
sumption IS but too well justihcd by foimer 
experience But suppose the perjurer not 
himself a party, but only called in by a party, 
in the cliaiaetcr of a witness bow stands the 
piesumption then? Without suboi nation on 
the one part, peijuiy on the ollici part is, 
in this case, 1 do not say an impossible crime 
but at any late not a naluial one. Sponta- 
neous peijuiy, to seive a person who knows 
nothing of it, and who, tboiefore, does not 
so much as conceive himself to be obliged bj 
if, Is eerfaiiily a possible case, but it is not 
a Iiatuial '^one But, if peijury on the part 
ot the w'ltncss supposes on the part of the 
pai ty a sort of subornation, more or less ex- 
plicit, — how stands the daiigei , how stands 
the supposition, when, to ptoducu the appie- 
hciidecl niiscliicf, eiiininality, and iii this high 
clegico, on the pait of two cliffeient persons, 
must have taken place On the pait of one 
of Iheiii, the piesumption indeed has a ground 
to stancl upon hut on the pait of the otner, 
it has no gioiuid Will it be said, that the 
invoking, in tins WMy, the aid of a person 
thus exposed to suspicion, affoids a suspicion 
but too iiatuial ot aconiiexion in guilt? The 
suspidoii might have some tmee, if on all 
otrasioiis, oi on most occasions, a man had 
Ills cbeue ot witnesses But in goiieial the 
case alfoids no sutli dioice Chance — the 
same chance which gives biitb tothcoireiice, 
oi otliei cause of dispute (to the ofIenc*e, if 
real, oi to the event which disproves the 
lealityof it, li the aecusatiuii be gi uundless,) 
— this same chance bungs to the spot the 
witnesses, by whoso testimony, if obtainable, 
the cause is to be decided To have bis wit- 
nesses to diag out of the bouse and the vciy 
bosom of the adversaiy, is no uncommon 
ease 

Cases, however, there aie, in which a man 
has usually his choice of witnesses — actual 
observing witnesses to the ti ansae tion — even- 
tual deposing witnesses in case ot litigation. 
I mean the case ot attesting witnesses to con- 
veyances and otUci coiitiacts. Apply the rule 
ot evclusum tor pei jui y to this case Because 
iny witness has since perjured himself, am 1 
to be depiived of my esUte ’* 

^ Where a witness, who at the time of the 
trai^saction was an uninterested one, has since 
give’tO liimself an interest in the cause, — as, for 
instance, by a wager, — Engbsh lawyers have 
decideVl — and with indisputable justice — that, 
by this t^it of the witness, the party shall not be 
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In considering whether improbity, and in 
particular whether this strongest case of it, 
ought, in point of policy, to be considered as 
aground for the exclusion of testimony, — the 
consequences in point of utility to the public 
tuken in all its parts, have, on this occasion 
as on every other, been taken liy me for the 
standard of right and wrong. But the consi- 
deration of these consequences, — has it in 
general been the ellicient cause of the deci- 
sions given on this head, in the cstabli'-hed 
systems of jurisfirudencc' To a certain de- 
gree, yes; exclusively, certainly not. In the 
legislation and jinisprudence of various na- 
tions, and of England among othcis, the 
oiFender, not the commiinit) injuied hy the 
olFence, has been the object in view — anti- 
pathy, not benevolence, the prevailing mo- 
tive. infamy, and (as a visible sign of infamy) 
exclusion fiom the sanctuaiy of justice, has 
been a lot of punishment su|»(m added to 
what other lots were found at hand ; a sort of 
makeweight piinishmenttofill upthe measure. 
It is one of the instances, which, in hut too 
great number, may be found in the English 
us well as other established sv stems, of the 
sort of punishment that has been called inis- 
seated punishim nt : punishment tit alwnnm 
personum : a soit ot pnm-hment which, in 
this partnailar application of it, may hestjled 
chdHi t -rnrdli 1 / |iunisliment. The puni-hment 
does not Itill upon the witness who is disipia- 
lified, hut U|ton all persons who may have 
need of his (‘\idence. A ceitain person has 
oilendi‘d, and, t(t add a stmg to his punish- 
ment, an unolFcnding crowd is collected be- 
low', and a pailtul of punishment is thrown 
down upon their heads out of a window'. 
An innocent stranger is laid hold of, and a 
sw’ord run through his body, that with the 
point of it a useless seiatch may be given to 
the caitilF who has provoked all this venge- 
ance. 


deprived of the beiiititof Ins testimony.* The 
damage which a man is not allowed to do by an 
act otherwise so innocent as that of a wager, — 
shall he be allowed to do it by so criminal an act 
as jierjury ? 

fit is rather curious, that, while the attesting 
witness, if he has hapjiened to perjure himself 
since he signed bis name, would not, 1 Mippo.>e, 
be admitteil to prove his <jwn signature, he is 
admitted to disjirmc it: ‘‘ A person w'lio has set 
his name as a subscribing witness to a deed or 
will, is adlni^slble to impeach the execution of 
the instrument:*’ although by so doing he con- 
fesses liimself to have lieen guilty of a crime 
which differs from the worst kind of perjury only 
in the absence of oath — from forgery only in 
name. — Editor.] 


“ Vide supra-, p. 403, note +. — Ed. 

** Phillipps on Evidence (edit. 1022) i. 4Land 
the cases there referred to. 


§ 2. Inconsistencies of English law under 
this head. 

Under English jurisprudence, the testi- 
mony of a proposed witness, if previously 
convicted of perjury, is altogether inadmis- 
sible.* iSo siijs the general rule. Not that 
exceptions are altogether wanting. 

1. Exception the first : — A piece of parch- 
ment called a nconl having been rendered 
necessary, — if anv body has contrived to keep 
it out of the waj for a few minutes, the per- 
jurei’s evidence is good evidence.f What the 
record (such pait of it as is not itself menda- 
cious) can exhibit of the ca-e, is as nothing 
in comparison with what the judge's notes 
might show, or the testimony of another 
pel son present at the trial on which the 
perjury was comiuitti’d. But production of 
the Iving |>ar(‘hnient pioduces fees; produc- 
tion of the other evidence would not yield 
fees. 

The oracular and sacred character attri- 
buted ill the books to everything that bears 
the name of a reem d, is grounded on the sup- 
position that the insliunient, if not the coin- 
position of tlu' judge, has at any rate been 
aiithenf i(*ated by his peiiisal. This supposi- 
tion, unless bj the incicst accident, is never 
tiue. While all this honour is paid to the 
spill ions (loi'unient, the genuine one, which 
actually is the composition of the judge 
himsell who tiied the cause, passes iinre- 
gaided. 

Admitting the judge’s notes as the best of 
allevidence, when it happens tobe attainable, 
-- .:>e species of evidemv theie is, w'hieh can- 
iif.v but exist • a spci iis of evidence scarcely 
' infeiior to the judge’s notes, and greatly su- 
j perior (lationally .speaking) to the second- 
liand as wall as unciicumstantial evidence 
furnished bj the copy of the record; and 
which is siiif* to be not only attainable, but 
j actiiallj picseiit, and that without expense, 
'fills Is no other than the evidence of the per- 
jured witness hintsolf, whose conviction, on 
the account in ipiestion, is supposed to have 
taken [dace, 'fills, howeVer, is too sure, and 
Minple, and cheap a method of coming at the 


• Hawkins says (iv. 3r)5) — “• 1 do not find it 
cleaily settled, whether the pardon of a convic- 
tion of perjury, makes the party a gooel witness 
and he quotes a number of cases bearing upon 
the point. It seems, that for perjury at ci'inmon 
law, tliv party pardoned may be be a witness ; 
but the 6 Elii. restrained the king from grant- 
ing a pardon, (irilb. 140. This statute was very 
sehluni made use of. Indictments for peijury 
may now he very much simplified, in consequence 
of the facility afforded by the 23 Geo. 11. c. 11. 
—Ed. 

+ Leach’s Hawkins, § 103. — [What Haw- 
kins says (iv. 437,) is on the authority of a caw 
in Salk. 40, which is quoted b> the Author in 
the next imge. — Ed. 1 
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truth, to be allowed of.* An observation that 
appears to have been made on this subject is, 
that when a man has been convicted of a dime, 
it would be an unpleasdiit thing to him to 
speak of it, and thcMice it is that a man, 
whose testimony, if admitted, will be sute to 
be delusive (for that is the supposition,) is 
to be admitted to give tins delusive testimony, 
rather than that any questions should be put 
to him concerning a fact on which perjury 
without detection would be impossible But, 
if its being unpleasant to a man is a leason 
for not asking him a question, a fojtiori it 
ought to be a reason lor not punishing him 
for how unpleasant soever it may be to a man 
to say, 1 Wve been whipped, pilloiied, oi 
tiansportcd, the opciatiun of wliqipiug, pil- 
lorying, or tianspoi ting, should, one would 
think, be still more so 

In no possible case can the unpleasant ni- 
oumstance in question, the punislnncnt (if it 
IS to be tailed one,) be sinei of not falling 
upon one who is innoient, than m the pio- 
sent, foi if he to whom the question is thus 
put, whether he has been (onvnted of such 
or su(h anoffente, nevoi was convicted of it, 
—how it should evei h.ippen to him to for- 
swear himself, and answ'ei in the annmative, 
unless he takes a pleasute in foi sweaiing him- 
self to his own piejudice, is scaicely to be 
conceived How well disposed soevei a man 
may be to be unjust to othois, tlieie seems to 
be no great dangei of his being disposed to do 
injustice to himself 

This preference of the intciests of the 
guilty to those of the innocent, how absiud 
soevei in all ca&es, will at least h<ive the el- 
fect it aims at, in the case wheie, it a witness 
is not liable to be exposed by his own confes- 
810 T 1 , he IS not liable to be exposed .it all , in 
those cases (some siuh there are) wheie no 
other evidence of specific ciiminalily is pei- 
mittcd to be addiued But whifie the dilfe- 
rence in point of unpleasantness is no mure 
than what theie is between the confessing 
his own guilt, and the having it pioved to 
his face by evidence whidi is deemed still 
moie convincing, silch as the piuduction of 
the record of his conviction, — what possible 
use theie is in this tendeiness, even to the 
criminal to whom it is shown, seems not veiy 
easy to point out 

2 Exception the second — Where the stain 
upon the testimony has been done away by 
any of the nppiovcd restoratives of which in 
the Chapter of Re',totatwei> f 

3. Exception the thud — Where the testi- 
mony, being self-regaidmg, viz that ot a de- 
fendant, IS delivered in the shape ot aflidavit 
evidence, and in relation to the iriegulanty 
ofajudgmentin which such peisonisapaity 


* 4 LcjIcIi’s Hawkins, 
•f- IiifiUi Chap. VII. 


(This, then, must have been in a civil suit. 
What if in a cnminal suit ^ Ti y the cause, and 
then you will know Examine the aiithoii'- 
ties, and the farther you examine, the farther 
you will be from knowing ) 

The reason is a good one provided always 
that the rule be, in the hist place, acknow- 
ledgcil to be absurd and mischievous “ It 
hath been lulcd, that a conviction of perjury 
doth not disable a man fiom making an affi- 
davit in relation to the iriegulanty of a judg- 
ment in a cause where such person is a party ; 
for otherwise he must suffer all injustice, j 
and would have no way to help himself But 
It C.111 only be read in defence of a charge 
(t e against a charge,) and not in suppoit of 
a complaint ”|| Not that, in the soit ot ease 
thus exeepted, the leason is by any ine.ins so 
good as in the othei soit ot tase so carefully 
distinguished All other evidence being sup- 
posed, in b(Vh cases, unattainable, — in w'hat 
I cspect IS a man less exposed to siiffei all in- 
jiistuc by not being admitted to give his own 
testimony m suppost of a complaint of his 
own, than by not being admitted to give it 
for the pin pose of defending himself against a 
chaige-' In othei words, in what respect is 
he less cxjiosed to sufFei iiijiistii.e, by not 
being peiimtted to give his own testimony 
in his own behalf w'hcn plaintilf, than when 
defendant ■* On the coiitiaiy, the danger he 
would he exposed to fioin iiijUsticc would he 
gieatei if the pioposition weie revcised De- 
baiied fiom being heaid as a witness foi liim- 
‘'oll in Ihe dial at tei of deft iidant, he is ev(iosed 
to no 111 ) lines but '•uih as may be attempted 
to be iiifluted on him bj tlie inteivention of 
the baud ot justice debaiied tioiii being 
heaid as a witness toi liimseltin the eliaiae- 
tei ot jtlnmtilf, he is evposed to all iiijuiies 
without exception 

Fiom a ehaige he cannot, in the way of 
(onvution, beasuffeiei, but upon the sup- 
position of a suit of suine kind oi othei in- 
stituted, and penuiy (oniimtted, oi at least 
inisiepieseiitation made, in support of it, with 
the ludge upon the watth to protect him 
against it In this lase, the scene of the 
itquiy lies in tund , and theie lie has the 
piobity and tompassion of the judge for Ins 
defence In the opjiosite ease, it has lam 
(]an/oniceJ in pays and there, whom had 
he for his defeiulei * If the adversaiy had or- 
dinal y pnidenee, seconded by ordinary good 
foi tune, nobody Suppose yourself for a mo- 
ment, gentle lendei, in this unpleasant pre- 
diciineiit put into it, not by any pci jury of 
your own (joii would not foi give me the sup- 
position,) but bv tbe united perjury of two 
wicked adveisaiies Invited by these lawyeis, 
jour enemy, being strongei than yourself. 


± In Salkeld, it is injuries'* 
11 I^each’s Hawkins, § 103. 
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and catching you alone, may beat you to a , of the force of it, and when thus warned. 


jelly; or (if it be more agreeable to him,) 
first having tied you to the i)e(l-i)()st, he vio- 
lates your wife and your daughter, they also 
being perjurers or quakers,* in your pie'>enee. 
Of bini''elf, the privilege thus given him could 
hardly have occurred to him. Ilut he has over- 
heard a lawyer brag of it as a good joke; or he 
he has found it in a book by accident. 

Examine the case in another point of view, 
and now wit lithe eje of an exclusionist : }ou 
may see another reason for taking the excep- 
tion (if an exception then* mu-t he) elscwheie 
rather tlian here. I.et it he in his own I'aiise, 
and, therefore, in his •. wn behalf: here is in- 
terest in the ease, and to a cei taiiity : where- 
as, if the cause lie one to whieli he is not a 
party, and in which he has no natural inte- 
rest, pai’jnryon his part, if nnhiihed, will he 
withont a motive; nor can In' he liiihed with- 
out a person aide and willing and iiold enough 
to oiler him a hrihe ; three conditions which 
do not meet in one poison e\ei) day. 

There remains jft one part of the case, 
which, on dilfcrciit occa-ioiis, lias hccii hi ought 
to view’ already. When the most .suspicious 
of all evidence (so far as iiii|iiol)if\ i^ <on- 
cerned) is received, in what ^hape is it rc- 
cened ■* In the shape of ///v? c.icc ovulcinv, 
the depoiiciil presouf mcouit to lx* examiiicil 
and eross-examined In the advcrsaiy and the 
judge' Oh, no this i-, exai’tly the sliape in 
winch the door wa- just now I'Xpicsslv shut 
against it. Oh, no the dish must he -cited 
lip ill the shape of ailidavit cvidmicc, dres-ed 
at leisuie, with an attorney to <li-h it uj). a 
licensed accomplice to luip cook the poison, 
and no ta-lci to detect it. 

Thus, ill icgaid to the exclusions grounded 
on improbity, stands flic mattci upon the face 
of the hooks. Hut sudi is the iiifelicitt of the 
subject, such tin* fclicitv of tlie [iiolession, 
there is no ti u-tiiig even to the freshest of 
tluir books. The apparent uiicei taint j of the 
law* is such as we have alreadt had a glimpse 
of, and such as w»* shall see m a luller and 
fuller light in piopoitioii as we advance: but 
the real and latent uncciiaiiifj of the law' ('I 
speak alwajs of flie common law) is still 
deeper and more profound. Ever unfatlioiu- 
able, essentially tluctuatiiig: such istlieocean, 
such is the ooinmoii law . 

Inquiring among piofessioual friends the 
degree of ohseivaiico given to the rules cv- 
cludiiig witnesses on the ground of improbity, 
I learn that judges may, in this point of view, 
he divided into tlnee classes. Some, treating 
the objection as an objection to credit, noi, 
to competency, admit the witness, suffer his 
evidence to go to the jury, presenting* (he 
objection at the same time, warning the jury 

* As to the evidence of Quakers, see V^ol. VI. 
p. 3t<i, note b\ — Ed. 


leaving them to themselves. If, after this 
w'arning, the jury convict a man of whose 
guilt the judge from whom they have thus 

re<*eived the warning, is not sati-lied, thence 

follows, as a matter of course, a reconnnenda- 
tion to mercy, — whence follow’s, as a matter 
also of <*ourse, a pardon. Another class suffer 
the testimony to he given, hut if tlicy do 
not find It coiiohoiated by other testimony, 
ilirect the jury to acquit, paying no regard to 
it. A thud class, again, if they understand 
that no other evidence is to follow, refuse, in 
s|)itc of all authorities, so niueh as to suffer 
the jury to hear (he evidciiee.f 

Of what individuals these several classes 
arc I espectiv cly composed, 1 do not know, and 
should hi* very sfirry to be obliged to know. 
The object 111 all thc-c cases is the preser- 
Viitioii of till* iiiii()<*cnt. To this ohjeet there 

an* the-e tlnee loads, all equally effectual : 

the liisf, a lutional course, and coiifoimablc 
to hiw’, mc.iiiing .dwajs the [luhlished, the 
known, tin* know able di-peiisatioiis of the 
law; — the second, aihitraiy, as.-uining, self- 
wdlcd, trc-passii|P upon the regard due to 
the f'lec ageii<*y of )uii(*s, uiiconformahle to 
the -pint ot the constitution, hut contain- 
ing nothing absolutely repugnant to any per- 
emptory injunction of tiu* law, — the thiid, 
c(|u.illy and completely lepugiiant to reason 
and to law. 

I’'iidi*i the jiiri-piudenee of ancient Rome, 
tliegicat and poweiful judge called the piactor 
u-cd, at the < oniiucmvmerit of his pra'torship, 
to hangup for the iidormatioii ot the suitors, 
in a coii'picuous siticition in some public place, 
a table ot (he rules by which he proposed to 
i gov(*rii Idm-clf dm mg his year. 

Ot the tlnee dilfereiit courses taken, as 
above mciitioni d, in relation to the same bu- 
siness, by so many chis-es of English judges, 
I, having uo*othei iiiteicst in being iiitormed 
than wind I pos-iv^s in (]i(> general capacity 
of an Eiigli-h subject, sliould he unwilling to 
know which, on any given occasion, has been 
or vvonld he taken by any individual judge. 
Hut, in tin* capacity of a*prosecutor in any of 
the cases in qiustion, weic it ever my mis- 
f'oitnne to find myself standing in that capa- 
city, it would certainly he highly material to 
me to procure (if It vvcie possible) two tables: 

+ These reni.irks w'ere written about the year 
IflhU. The same diversity still (lh39) prevails. 
It frequently liaiqiens, that where the principal 
w itness has been a party concerned in the com- 
mission of a theft, or in the subsequent recep- 
tion of the stolen property, and there is no cor- 
roborative testimony to the material facts of the 
case, the counsel for the prosecution, with the 
consent of the judge, withdraws the case from 
the consideration of the jury, alter merely stating 
the nature of the only cviiicnce he hiul to adduce 
in sujiport of the charge. — Ed. 
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the one a standing one, containing the names 
of the twelve judges, each being accompanied 
with the designation of th.it one of the above 
three courses which it is his practice to pur- 
sue, the other an occ.i'.ion.il one, containing 
the names of the tiidgcs, who, upon the trial 
of the cause ui which I was in away to be 
prosecutor, would be destined to jntside If 
the judge I saw reason to expect, w.is a ludge 
who would biiffei a jury to hear, and to act 
as if they heaid, 1 would under his auspices 
take my chance for bringing the ti iitb to l.ght 
but if he vveie eitlici a judge who Mould not 
suffer a juiy to hear, oi one who would not 
suffer them to act as if they heard, most eei- 
tainly I would haie nothing to doth.it I (oiild 
a\oid doing, III the w.xy of prosctution, iindei 
the direction of such a judge 

It would he equally uiciiiiibent on me to 
decline bearing a part in any such sliiun tiial, 
whether 1 consulted the rules ot peisoiial pi u- 
dcnce, oi those ot ■.ooinl duty — Mhethei Iie- 
garded the effv'Ctof suth a prosecution in the 
way ot buitheii on mj own finances and tny 
own ease, oi, in the M.iy of example, on the 
conduct of those to whmn, in the lapacity ot 
poisons exposed to the temptation of ulfeiid- 
ing, information of flic pi.ictice in this behalf 
inipht be ot impoitame 

The example is bad, when <i m.ui supposed 
to he guilty is seen to rem.im impio-'ccutcd 
But the example is much woise, mIicii a man 
supposed to be guilty is seen to be piose- 
cuted, but piuseciited undci < iicunistam es in 
wlinh it maj he and is known betoiihand 
that piosctulion will bo to no pm pose , saving 
always the impoverishment and haiasbinent 
of the prosccutoi , unpoieiished .iiid haiassed 
already by the iniiii v — impoveu'shed ,md ha- 
lassed comnioiily still moic hy the f.ill.ieiously 
offered and I Ciillj Mithlioldtii leniedy The 
escape foi ivant of pioseeutioii, is the simple 
escape of a guilty imiii fiuin puinshineiit ‘'the 
escape taking place aftei pioseeutiori, and 
effected by siuli means, is an example of the 
fiiiiinph of him who is guilty, and ot the 
punishmcut of him who is imioceiit and iii- 
juicd 

§ 3 Improbity in otlici *<hapes an impropct 
yi ound of eitlusion 

If ft oni that inodiiieatum oi impiohity n Inch 
consists HI a In each ot veracity on the veiy 
sort ot occasion in question (viz judicial tes- 
timony,) no suthcient giound toi exclusion 
can be deduced, — much less (it is evident) 
can it, fiom impiobity inanifestuig itself in 
any other shape. English jurispiudencc fui- 
nishes in this part ot the field a iieh hai vest 
of learning, which whoever has an ap[ietite 
for absurdity may go and feast upon, at the 
table spread foi him by llawkuis, Bacon, and 
Corny ns, with their everelasluiig authoutics 

Looking into the offeiue lui lias puipose 
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bi ing a process to which thought, howsoever 
misapplied, is necessary, and thought being 
attended with trouble, sages have substituted 
a more expeditious opeiation, which is, the 
looking at the punishment. Treasons, felonies 
(uneleigyable and tlergyahlc,*) pticnmnires, 
niisdemeanours by these denominations aie 
expiessed all the distinctions they know of, 
in point ot malignity (or say iinpiobity) be- 
tween one group of offences and another ; 
and, except the obseute and mostly incon- 
gruous intim.itiuTi given ot the iiatuie of the 
olfence in the ease of treason, and the undis- 
tiiiguishable intimation of uiiscoiiduet oi de- 
liiiqiioiiey in geneial convened by the teim 
misdeincanour, none of these terms affoid 
any the slightest intimation of any intrinsic 
quality in the offence itself, noi ot anything 
else belonging to it, hut the .u eideiital circum- 
st.inee of the punishment that has been at- 
tached to it.-|- 

A system of aiiangement is good or bad, 
instructive oi fallai loiis, aieoidmg as the ob- 
jects ranked undei the s,inie division possess 
11101 e 01 tewci piopeities in eoimiion In the 
system in question, the objects not possessing 
any essential piopeities in eouinioii, — any 
Intel ente giuundcd on the place occupied by 
the object in the system, ma t, in the ease of 
this system as of any other, he jii upoi tioiiably 
iiu oiu lusive To make a complete per.imbu- 
latiou of the whole th.« is, would, loi this or 
any othei puipose, lequne volumes upon vo- 
lumes A snnple oi two must sei ve instead 
ot .1 ( oiiiplete list 

To judge ot otfeiiees hy jnimshineiils, the 
most deti stable of mankind shoiilo be found 
ill the tl.iss ot tiaitms Tieasoii being the 
suit ot ait mo''t oUeiisive to iho'C who^e de- 
jieiideiit cieatmes jmlges used to he, tieason 
is. 111 the eve gt juiisj'. udential law, the veiy 
|uiiii,ule ot impiohity In the ihainitei of a 
witness, a tiaitoi, ot coulee, sujiposiiig him 
to remain with Ins bowels in his body, novel 
could be heaid lle'ason, unless the case were 
paiticiilaii/ed, would m vei know what to 
think of ’t f/t what soil of elis|)ositioii (if of 
any) to regatd it as evidential y — whether of 

* The benefit of clergy was abolished by 7 
\8(Jco IV c.2»_A:r/ 

Of late, It seems to be established, that the 
question, miamy or no inf.uny, is to be decided 
by the consideiation, not (as formerly) of the 
nature ot the punishment, but of the uatuie of 
the otleuce and for this decision credit seems 
to have been taken, as for a conspicuous stride 
in the career ot liberality and improvement But 
what becomes of it, when it is considered that 
tlie coniejition even of the offence has no better 
ground than the observation of the punishments 
that have been annexed to it? And admitting 
the distinction to have been ascertained, is there 
any consistency in supposing that a judge will in 
any instance have attached an infamous punish- 
ment to anoilence not infamous'" 
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vice or of virtue. Enemies must be resisted — 
traitors must be punished: but to a traitor it 
may happen to be among the most proHigate 
or the most virtuous of mankind. Ocea'sions 
there aie in al)iiiidaiice, on whieh traitor or 
no traitor depends ujion bad sueee'^s or good 
success. Take a monarchy, and suppose the 
title to the crown (the legitimacy, for in- 
stance, of the heir apparent of the last mon- 
arelO to he in dispute. Half the jioople believe 
the logitimriej ; tlie other lialf disbelieve it. 
Each half aie t'\'itois, to tlie otlier halt. 
Whieh are so b\ law? It depends upon tlie 
course taken b\ a few balls of dilFermit si/{'s. 
Hut will it lie siiid that the course taken by 
the balls alfoitls any inditMtion ot tlie side 
on whieh the greatest proportion of \(M*acity 
is to be found In <*ases like tlu'se (iiol to 
speak of coneoaled traitors,) every non-]uior 
at least is at lieart a tiaitor. Hut i> lu‘ 


these men were not traitors, what men ever 
were or can be? 

Next below treasons, stand unclergyahle 
felonies. Among these, t.ike homieide in the 
way ot duelling. 

Two men (juarrel ; oik* of them calls the 
other a liar. So highly does he prize the re- 
putalion of venn'ity, that, lalher than sutfer 
a 'stain to remain upon it, he deterniines to 
risk his life, ehalUmges his adversary to fight, 
and kills him. Jui isprndeinv, iii its sapience, 
knowing no dilferenei* between homieide by 
e4)iis(Mit, b\ whieli no other human being is 
pill in fiMr — and homiinde in pursuit of a 
' scheme of highway lohheij, of nocturnal 
hoii-i‘hieakiiig, liy whicdi every man who has 
a life Is pul ill fear of it, — has made tin* one 
and llie olhi*i muidei, and e<»nsefjuenlly fe- 
lon\ Th(' man pn leis death to the im[)u- 
tiition of a 111 ', -and the inlei cnee of the law 


the less trustworthy.'^ On the cfAitrary, who 
docb not sec that lie is liy -o iniieli the moie 
so-' Ilis adheremv to vei.ieity, his iiiscnM 
bility to till' force of sinN((‘r inleie^t, (‘sfa- 
lilished hythe ineonti'stahh* e\ idimce - 

by evid< nee ''lO'h a - no adlnu’ent to the v^U(‘- 
cessful suit* lids It 111 his [Miwm to giV(‘. 

During the w'ai f.u e In‘t w’CiMi tli(‘ two roll's, 
— that i'', luim nmnaation to etnn'i.ition, - tlu* 
good piMiple ol England, good and liad toge- 
ther, WOK* alti'i n.itelj lojalist-, and ti.iifois 
coii’^equent Iv , it tlu' iinm ot hwv W’eri* tit to 
be believed, in all tliat time^carci' a man in tlie 
country that w'ds fit to la* ladn^ved * 

H\ a numerous and H'speetahli* de-eiiption 
of men, probably by agre.it majoiit j ot tho'-e 
to wdiom the history of tludr eomiti y is an 
object ot int<*rest, Russ(d and S\<lno\ { Ru^'^el 
at aii\ rale) ''Cem to be ii'gaided as patt(*riis 
of heroic virtue: of viitue, not simply in le- 
spect of the general tenor of tlu*ir lives, Imt 
in respect of the very act wliieh brought the 
life of each of them to its <*l(>se. Hoth pat- 


1'-, that lu* Ciiniiot open hi'^ mouth liut lies 
! will l'^sue horn it 

■ Such are tlu* inemisNti lu'ie- which an* un- 
avoid.ihle in tlie appln-atioii of an\ ru1i» whii’h 
tak<*N irnprohit} for a giound of 4*\elii'-ion. 
j 'r.ike it t4)r a ground 4d ‘«‘U-pi4*i4)ii oiiIn, all 
I th(*-(* ah-ur(lilii‘'» aie a\ ohKmI. On eacdi oeea- 
'-lon (*vi*i N man is judged 4)f by hw ow n W'oi ks. 
A man is not pionoiiinaal iiiuvoillij ot 4*n*dit, 
i meit*l\ la*4Mi!st* othei men, who have eum- 
! iiiitteii 4)th<*i a4*4*idi‘ntall\ 4‘alled hv tlie 

1 '«aiiu* iiiiint’ il'^ ‘'O t (' ;ict of aic ''iipposod 
' niiwortlij ofoii’dit. 'I'ln* '^U'picion is found- 
ed, not on \\n' class of tluMilfoiuv ( \vhicli, as 
ol^<•Iu•t*^ an* cla'^rd, ‘'liows notliiiii;;) nor jot 
I on tlio ifcini'i ot I ho olfonoo, an mdioation 
1 [iiounanf nith ilolii'«ion ; nor, more nnplioitlj’, 
i <>0 iniioli O', on tlio sjucics; but lathoron tho 
] indivniiia] olfoinT ; and llius oaoli sliado of 
dolnujiionoj rai'ox up that ^bado, and that 
"b.ido alono, of siispn'ion, that bolonj'&to it. 

If tbo lofji^lator had In', ohoioo of witnos^os 
upon ovorj' oooasion, and witru'ssos of all sorts 


terns (k't U'> saj ) of lioroio vntuo: yot, it in ] 
the eye of tho law (ki’ that is the (piostion) 

• Look back, as above, to a fow hundred years’ 
distance in the track of tune, yon .see a wliole 
nation composed of traitors. Jjouk on to a few 
hundred dofjrees’ distance in the track of s])acc, 
you may .see a wliolo colony compose*! of felons : 
and felons not in posse merely, like the traitors, 
but in eSH’, duly converted into that state in due 
form of l.iw. Upon the evidence of this or th.it 
one of tlu'se felons, this or that other of them 
has from time to time suftered death : murdered, 
thereby, or not murdered, is a question I leave 
undiscusacd for the amusement ot those who sent 
them tliere. 

Question for a law debating club : Where are 
we to look for the worst nmruerers ; to the f’ourt 
of (Common Pleas hanging a man upon good 
evidence?'* or to a New South W'ales Criminal 
Court hanging a man ujion such bad evidence, 
that is, upon no evidence ? 

» Said to be murder. (Hawkins.) 


in In', pocket, he would do well not to pro- 
diiee iinj, upon any oeea'-ion, hut such over 
wlmse eondiict the tutelary motives e.xereisod 
despotic swaj : in a woid, to admit no other 
men for witne-.ses than'* peifect men. Hut 
perfect men do not e.xist : and if the earth 
were covered with them, delinquents would, 
not send for them to he witnes&es to their 
delinquency. Tu such a state of things, then, 
the legUlator has this option, and no other: 
to open the door to all witnesses, or to give 
licence to all crimes. For all purposes, he 
must take men as he finds them: and, fur 
the purpose of testimony, he must take such 
men as happen to have been in the way to 
see, or to say they have been in the viaj to 
see, what, had it depended upon the actors, 
would have been seen by nobody. 

A very short argument might be sufficient 
to satisfy us of the insufficiency of all argu* 
inents drawn from the topic of criminality in 
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the lump. The evidence of an accomplice is 
admitted, whatever be the ciiuie, at least 
Twhich 19 abundantly sufficient for the pur- 
pose) in crimes which arcrct'aided, as being ot 
the deepest dye, and, as affin dmgthestiongcst 
ground for exclusion in the instance of a wit- 
ness whose ciiminalit}, wlicther of the same 
or a diffeient species, is of Icssiecent date * 

Supposing (Tiiintialify in general to be a 
just ground of incapacitation in tins behalf, 
on the nait of a witness pioduced in favour 
of a criminal prosecution, — the ciiiuinality 
manifested by a paiticipatiun in that vei> 
crime would alForcl a jiister giouml than can 
be found on the part of a cimunal not in the 
same piedicamcnt 

Supcriot cci faulty, and supeiior fu*shiu'ss, 
are ciicumotancos that concnii in giving to the 
gtound of exclusion, in tins case, a dc^gice of 
strength which is scarcely to be found in any 
other 

Fust, in legal d to reitainty ceitainty of 
p.ist depravity In other cases, the evidence 
of criminality (the only evidence admitted by 
the law) is the lecord of conviction But 
the conviction mciy have been eiioncous the 
man may have been innoc c*iit, though the jury 
thought him guilty lleic lie says himself 
he was guilty, and unfolds all the ciicum- 
stances ot his guilt cucumstanccs without 
which it would not have been in his power 
to display the guilt o^ the accomplice against 
whom his evidence is pioduced 

Next, in regard toy/csAucss foi oiifiash- 
ness depends the pic'^iimption of /irtsc/// de- 
pravity, without which, past is nothing to 
the purpose of pieseiit depiavity, as lendeied 
probable by past In otliei eases, ihceiiim- 
nality mat/, it is true, bo i cceut , but what is 
equally true, is, that it may be any number 
of years anterior to the tunc when the* testi- 
mony IS given Long befoie that period, the 
Clime may have been for evei biuied iii dbli- 
vion, and the cJiaiactci legenerated Ileie, 
the taint on the evidence is as fiesh as the 
crime, by the piosecutioii of which the evi- 
dence IS called forth f 

I ■ ■ - 

• Most commonly, evidence of this dcscrqition 
has other evidence ot some sort or other, though 
frequenlly but circumstantial, to support it; in- 
deed, It IS seldom that circumstantial evidence 
can be altogether wanting But instances have 
happened m which the decision (the verdict of a 
jury under the direction of a professional judge) 
has been grounded on this without any other 
evidence, such is the credit that has been given 
to It, and may still be given to it at any time — 
[It has never been done in modern times. Kex 
v. Durham ; Smith and Davises case, 1 Leach, 
4/8. The judges now require corroborative tes- 
timony, not only as to the thing done, hut also 
as to the identity of the pet son, charged with 
iMTing done it: in default of which, they always 
recommend the jury to acquit — Ed ] 

*f The reason, in point of common sense, for 
tne exclusion, in the case of a partweps cnmtnts, 


In a double view, so far as the danger of 
deception is concerned, this single example 
ought to be regarded as conclusive, in the 
charaitei of a proof from cxpeiicnce , and in 
the chaiadci of an at t/umentum ad honnnem. 

In the cluiidtlcr of an appeal to expeiience. 

The temptation at the highest pitch the 
individual exposed to it, an individual belong- 
ing to that class in whom the pi oneness to 
yield to temptation is at the highest pitch 
the force of the mendacity-piomptingmotives 
at the highest pitch, the foice of the menda- 
city-iestiaining motives at the lowest pitch, 
and yet mendacity itself unfrequent in com- 
parison with veiacity, and, at any rate (what 
18 the only thing ultimately material) decep- 
tion, and consequent inisdecision, extremely 
laie t 

IS thus strong But tlie technical reason — the 
reason to which so much importance is attached 
on other occasions — failing the reason founded 
on the piobability of mendacity, is thrown aside. 
In law. It IS not tiitmnuhty that incapacitates, 
but injatuy Now infamy, like most other words 
which have been borrowed from the language of 
ordinary life by the language of law, has two 
meanings one meaning when uttered by un- 
learned — another meaning when by learned lips. 
M’hen a person wiio is not a lawyer hears of in- 
jatuy oj chu ! at tn, he usually sujqioscs that it is 
the same thing as criminality, or, at least, that, 
when there is no doubt of a man’s having com- 
muted a crime, it does not need the assistance 
of any such thing os a speech, from any such 
functionary as a ludge, to rendci him infamous, 
ly.iwvers, however, have determined that infamy 
is the consequence, not of the crime, nor even 
of the lotictclion, but of the pidgin^ nt Now, 
as the accom]>hce, who turns wfuat is callecl 
king’s tviOcnce, usually has not been tried, he 
cannot have been convicted, nor conscciuently can 
ludgment have passed against him There is no 
infamy, theretoic, and consequently no untrust- 
worthincss.'* Let him even have been convicted, 
and on the clearest evidence, so judgment have 
not passed, he will speak the truth . but so soon 
as It has passed, he is unht to be believed ; from 
that moment he is a liar. It might appear, never- 
theless, to common sense, that, other things be- 
ing the same, it can make veiy little difference 
in tile piobability of a man’s telling the truth, 
whether ot no certain words have been uttereci 
by a iucige. — Editor. 

The absence of complaint on this ground 
is the more remarkable, and adds the greater 
force to the argument, inasmuch as on other 
grounds the effect of the permanent offers of re- 
ward held out by statute nas been matter of fre- 
quent and just comulaint. Rewards to different 
amounts being helu out for crimes regarded as 
rising one above another in malignity, profes- 
sional men forbear to inform against a man till 

” This is an exaggeration; the untrusewor- 
thiifess of the evidence of the accomplice who 
secures his own pardon, by endeavouring to con- 
vict his associates, is pointed out in the books, 
and acted u])on by the judges, as has been seen 
in the note to the preceding page. — Ed. qf this 
Edition. 
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In the character of an argumentum ad ho- 
minem, its operation seems to be still more 
forcible. 

When, in ca'<c of deceplion and consequent 
ini^deci'^ioii, the mischief is ‘'opreat — when, 
in a word, it is at th. bi^ho"! |t<> slide pitch, 
amounting, perliaps, to the ininin'r of an in- 
nocent man, — you scruple not to f^ive admis- 
sion to the evidence. Kveiy day you admit 
it — you all admit it; by none of you has so 
much ns a sus[)icion been onteitained, or at 
least been profesM'd to be entertained, tliat 
the ndinission ot it is, upon tlie w’hole, unfa- 
vourable to the interests of trulli and Justice. 
Yet, w'herc the tempt.itioii amounts to no- 
thiiifi: — where tin* capacity ot opposin;' to the 
temptation (if there were any) that resist, 
ance which probity requiio«, remains unim- 
peached — and w'liere tlie mischief, in case of 
deception and consequent misde<‘ision, is ne.\t 
to nothinit, — c\cn(heie, it biiU the shadow' 
of an interest Hit bclore joiir e\es, jou seiii- 
ple not to shut an inexoralile door against the 
evidence. I 

We have seen, in some measure, w'liat is 1 
to be tliouii:]it of the incapa<*ita(ions grounded i 
upon interest. We now know' what to Ihiiik j 
of the incapacitations tomnled on ciiimiialitv. j 
Add i/itc/cst and < / oia/m///// toi’Ctliei , and ob- ' 
serve wliat toUows. Inlcrest incap.icitati s__ 
ciimiiiality iiica|iacitates : interest and ciiini- 
iiulity, each m tin* hii'hest dei'ree, do not in- 
capacitate. In f^iammaiiaiis' log’ll*, two nega- 
tives make an airniu.itive : in law\eis’ loeic, | 


hairs, and raise quibbles about a farthing’s- 
worth of inteiest in one shape, and a far- 
thing’s- worth in another.* 

§ 4. If exclitsioH on the ground of convicted 
niendantg ircicjustiftalde, Engtidi hvrgers 
and judges should b% excluded. 

First, as to the professional law>er — the 
law'ver in full praetiee. 1 speak not of attoi- 
iiejs, who, when it happens to them to lie, lie 
rather m deportment than in language, in deeds 
rather than in words: or, it in written words, 
in words prepaied for them by the client’s lips. 
The indiscrimmate defence of right and wrong, 
by wliat is it ke|)t up, but by the indiscrimi- 
iiati* advancement of truth and fal.stdiood ? 

What the perjurer has done once, and per- 
haps but once, the advocate is doing in every 
daj’s practice. Occasion, motive, everything 
the same, cxce|)t the [iiinishiiieiit and the ce- 
remony: the kis-, given to the book in one 
ease — not given to it in the other. 

riie peijiiier makes a lie, the advocate cir- 
culates It : the pcijiiiiT gives words to it, the 
advocate effei't. To what amoiiiits the differ- 
ence I'o t he same a.s between the part l>oriie 

* One species of evidence, evidence of the 
most useful kind, is l)v this cvcluMonary' rule 
nn \oral)ly shut out. The evulencc admitted is 
that of a iKiitaker of the crime, who, in rccom- 
])ense tor such evuleiue, obtains the equivalent 
ofa p.irdon: indeed, more than the equivalent 
of wb.it is granted under that name'. Ttiis man, 
then, ii])on respiisition, gnes intorniation of as 


two atlii iiiatives make a iiegatuo. In vulgar 
arithmetic, one and one make two: m law'- 
ycr’s aiitlinietie, one and one make not two, 
but notlimg 

Oh ! lint lawyiM's’ interest is pecuniary in- 
terest: and tills iiiteiest, wliieli, being addeil 
to ei iiiimalit} , lemoies the iiieapaeil.ition, is 
only the mere interest of selt-pieservalion m 
regal d to lile, and nolhmg more. Well then, 
add pecuniary interest: a<ld lawyeis’ only 
interest to other [people’s strongest interest : 
put three grounds ol mcapacitatioii together: 
instead of tw'o. the three put together still 
make nothing, as before. A [lardun, together 
with a reward, is oifered to one eons[inator 
for the discovery of anothei : neither reward 
nor [laidon given, unless the man iiitormed 
against is eoiuieted. This is eiery day’s 


m..iiy Climes as he li.ts hi’en witness of; or at 
le.tst ot as many as, lu'ing known to he acquaint- 
ed with, he IS required to give evidence of. But 
thc])crsons convicteil with or without such bought 
eiuicnce, have, many of ihcm (jierhaps most of 
j them,) tlieir catalogue of crimes of others to 
j which they havi hei n [irivy, and which, if re- 
I quircd and admitted, they might he nistrunien- 
tal in lirmgiiig to justice. Such evidence would 
not always Ite given; the quality or quantity of 
mducenient iiecessaiy to the extraction ot it 
would not alway's he found. It would, how'ever, 
sometimes, [lerh.qis not unfreqiicntly, be found: 
coiiscnnce, w'liicli so often [iroiluccs from a man 
the confesMon ot' his own crimes, w'oiild naturally 
have kss difficulty in [irteducing the relation of 
those of other men. M’hcnever it happened to 
be produced, a more unsuspicious species of evi- 
dence could hanlly he found anywhere: were it 
obtained by hop' s of pardon, it would indeed in 
i that case he upon a footing, hut no more than 


practice. Such is the invitation : and the 
doors of justice are thrown open to llie scum 
of the earth thus collected. After this, split 

his guilt has risen to such a pitch as to entitle 
the mforiiier to the highest (the i.'4U) reward. Jt 
i.s, or at least is siqijio-sed to be, a point of nolicy 
not to gather the fruit till it is ripe. The whole 
system of rewards offered to accomplices in first- 
rate crimes (a system unknown upon the Conti- 
nent) has grown out of the exclusion put by 
English law upon seU’-criniinating testimony: 
of which in its place. 


upon a footing, with the evidence obtained by 
the virtual sort of pardon above mentioned : when 
afforded without iiojies of pardon, it would na- 
turally and almost certainly be the pure result 
of conscience. In capitalcases more particularly, 
cornqnion would be, practically speaking, out of 
the question, since, by the supposition, the man 
would almost immediately be out of the reach 
of all earthly reward as well as punishment. It 
is just possible, but not at all probable, that for 
the sake of eating and dunking a little better 
during the short interval before death, he should 
designedly produce the destruction of a fellow- 
creature. 
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by one man and that borne by another in a 
plan of forgery. 

The lawyer indeed has his licence to plead, 
his licence under the seal of the moral sanc- 
tion * the perjurer has no such licence Un- 
questionably the licence makes a diffcience 
contempt and powe^sit not on the same head 

One diifei once requires to be marked The 
licence granted to the advocate confines it- 
self to the case wheie it is in that ch<u.icter 
that he acts whcie it is to the use of others 
that he lies As truly as the coin tier said, non 
omnthm dorniio, the advocate may say, 7 ioh 
omntbuif tneniior foi (the fee, and the repu- 
tation of impressive and sucee«stul lying, 
excepted,) if he lies to his own use, ho goes 
beyond his licence 

But when the habit, thus in ceaseless ex- 
ercise, has been matured into a second na- 
ture, IS it so natuial that the line thus faintly 
marked out should never be ctossed * Is it 
not more nntrr.il that, as public wiongs have 
been known to mix with piivate, the concerns 
of otheis ••hoiild, to this pin pose, nowand 
then ini\ theni'-elves uith a man’s own^ 

CoHcessum tst oralortbus alujuid vtentni m 
htstoriis. To the oiator who laid down the 
rule, was it an unficquent occuiience to see 
him affoiding the example’ 

To a butchei, it may happen to be a man 
of humanity he has a licence for shedding 
blood, a licence sealed with the same seal as 
that under which the advocate acts in the ut- 
terance of falsehoods The licence extends 
to quadrupeds of all soils , it does nut extend 
to bipeds, or at least to bipeds without fea- 
thers Yet, when human life is at stake, a 
butchei IS nevei put upon a jur\ * 

It seems scarcely in the natiuc of things, 
that, in point of testimonial tiu'-twoithiness 
the testimony of a piofessional advocate 
should, in any countiy, or under any system, 
be, in the eye of reason, altogether upon a 
level with that pt a man of an equally culti- 
vated mind in another station, taken at ran- 
dom But whatever untiusl worthiness may 
be found attached to the chaiactei on European 
ground, by far the greatest part of it will be 
found referable to the technical system , .ind 
whatever ulterior degree of untrustwoithiness 
may be found attached to it on English gi ound, 
will be found referable to the peculiar degree 
of malignity to which the endemial disease of 
that system has risen in England 

Under the natural system (weie it ever re- 
stored)-— -under the most periect system ima- 
ginable, — ^the profession of the advocate never 
could cease to be necessary, how much less 
soever might be the demand for the exercise 
of It. But, under the natural system, the ad- 
vocate is only the assistant, the bottle-holder, 


* As to this fidlacy, vide mpra^ p. Cl, sub- 
note *. 
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of the suitor , under the technical system, the 
champion, the substitute. 

Undei the natural system, the suitor be- 
ing essentially piesent — present, so long and 
as often as any matter of fact, coining in any 
way under bis cognizance, is in question, — 
there stands somebody, there stands the suitor 
in his proper person, responsible for the truth 
of everything that is said in bis behalf the 
pci son so losponsible is always present in the 
face of the bystandeis and the judge in vam 
would the advocate, the echo, the hearsay 
w'ltiicss, pi etend to believe wbat the pi incipal, 
tlieii standing before him, dares not ventuie 
to asseit, or at any rate to peisist in. 

When the client is out of the way, not 
only of pumshment but of shame, the ad- 
vocate (no loiigci the bottle-holdei but the 
substitute) soil! mg on Ins own w'lngs, be- 
lieves, and pi odaiins aloud, whatevei is most 
convenient*, to be believed Ills gospel is in 
his hand, in bis biief he beliulds bis suffi- 
cient waiiant fium beginning to end, the 
paper maybe composed of lie:, of lies leplete 
with infamy, but the weight of it falls not 
on l>.i> sbouldei s 

III the writings of lawycis, a topic which, 
of coiiise, cannot be an iinfiequent one, is the 
lespectability of the piofessional diaiactci 
the tiansccndant excellence of the functions 
in the even ISC of vvlnch it mamtests itself; 
wliatevei in talent is most biilliaiit, whatever 
in loaiiiing is most piofuund, joined together 
and acting in the seivice of justice What a 
maker of sticks has ue\et yet been know'n 
to forget. Is, that to eveiy stick tbeie aie 
tw'O ends wli.it a maker of this sort of pa- 
negyiic takes c.iie never to remember, is, 
that to eveiy cause thoie aie two sides, and 
that only one of these i an possibly be in the 
right 

Anothei case which [iresents itself as a sub- 
ject of examination, in regard to exclusion of 
testimony on the scoie of appropriate impro- 
bity, is that of English judgeship 

In speaking of this case of habitual men- 
dacity, nothing faitlier will bciequisite than 
the marking those circumstances which con- 
cui in distinguishing it from the last piecedmg 
case 

Meantime, lest the condition of being h<i- 
bitually stained with this degrading vice 
should be regarded as a necessary one, in- 
delibly attached to one of the most exalted 
functions in government, it maj be proper to 
premise, that England is the country on which 
the imputation will be found to rest, if not 
to the exclusion of any other, at least in a 
degree of most prodigious pre-eminence. 

I?ven to that other of the three united king- 
doms which 18 contiguous to England, the 
contagion has not extended itself though, on 
the othet hand, it has crossed the sea, and 
involved the other kingdom, the laws of 
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svhich have beeft drawn from an English 
M}iirc6* 

Even in England, the number of the per- 
sons thus regularly infected is so small, that 
were numbers the sole object, this head of 
;>referable exclusion might seem to have 
scarcely a claim to notice. But when it is 
lionsidered that the station here in question, 
[imited as is the number of the occupants, 
s among the chief fountains from which the 
public morals are derived ; and that in one 
of them in particular, sits a reverend per- 
sonage, who among his official titles numbers 
bhat of custos morum of the nation, guardian 
of the iniblic moials; the paucity of the 
occupants will hardly be adduced as a suf- 
licient reason why, in this point of view, any- 
more than in any other, the station should 
be passed by as an object undeserving of re- 
gard. 

Had Clodius In his day paid a Msit to this 
island, for the purpose of delivering a set of 
lectures on the virtue of conjugal fidelity; 
or had Messalina come over and purchased 
tbe site of Camden House, for the purpose 
of erecting upon the premises a boarding- 
school upon an imperial scale, for the educa- 
tion of young ladies; the individuality of the 
two characters would scarcely have passed 
as a reason why their conduct in their re- 
spective situations should he pas«;c<l by, as an 
object too inconsiderable for notice. 

Between the mendacity of the advocate 
and that of the judge (the scene is now con- 
fined to England,) there is thi'. difference. 
Among advocates, taking any given indivi- 
dual, the exemplification of the quality i^ 
rather matter of suspicion than proof. 'I’liat 
a large portion of his time is thus employed, 
is clear hejoiid dispute; but it would not 
always be easy to say exactly what particular 
portion or portions — to fix upon the particu- 
lar cause, or hour, or minute. In the instance 
of the judge, tins difficulty has no place. In 
this shape, as well as in so many others, the 
fruits of bis industry are upon record: his 
name is subjoined to them, and in his own 
hand: they are consigned to that sort of in- 
strument which ^as if to give the better eflect 
and virtue to this its quality) is proclaimed 
aloud as the standard of truth: that mass 
of authoritative and privileged asseveration, 
which no other asseveration (conic it from 
what quarter, or from whatsoever number of 
quarters, it may) is ever to be suffered to 
contradict: a mass, the matter of which, 
being constantly (in the greater part of it) 
false, is on that account to be as constantly 
taken for true. '» 

To be at a loss for specimens of the exer- 
cise of this talent, would be as if an astrono- 
mer were to he at a loss to find stars in the 
milky way. In the selection — since for illus- 
tration’s sake a specimen must be produced 
VoL. VII. 


in the selection lies the only difficulty. 

To give them all, would be to transcribe no 
small part of the collection of those fruits of 
professional industry, which, in professional 
language, are know'ii by the name of books 
of practice. To transcribe them, on the pre- 
sent occ>asion, w’ould be to imitate the la- 
bour of the ingenious attorney, who, on the 
occasion of the entry of names and baptisms 
on a blank leaf, took occasion to enrich the 
budget of evidence with an office copy of the 
Bible. 

In the Muriatje do Fiyaro, the travelled 
valet, speaking of England, represents cursing 
and swearing as the matter constituting the 
basis of conversation. Though matter of that 
sort is more abundant than a lover either of 
good sense or piety would wish, yet, taken in 
the quantity there assigned, the proposition 
cannot but be considered as tinctured with 
that exaggeVation, which, being natural to 
the occasion, shows itself fur what it is. 

Itj instead of that vice, he had fixed upon 
the vice of lying; and, instead of common 
conversation, upon that sort of regulated dis- 
course in the delivery of which a man might 
he expected to be more particularly on hia 
guard ; and had his observation been, that in 
England lying constitutes the basis of judicial 
procedure; his remark would have contained 
nothing beyond the simple and altogether in- 
disputable tuith. 

Sup{M)ited by irresistible power, effrontery 
has hardened itself to such a pitch, as to 
affect to regard mendacity under the pallia- 
tive name ot fiction : mendacity in the mouth 
of judge.-* — mendacity, tlie source of fees, as 
conducive, as even necessary, to justice. 

Such, ill that e.valtod station, being the 
practice, tlie habitual practice, — what, in 
point ot dial acter and reputation, is the con* 
Si quf'i>e«' '•* Ji^st what it might naturally be 
e.vpected to be: that in the scale of trust- 
worthiiu’ss, the assci tion of an'English judge, 
writing in that character — the a.ssertion of the 
guardian of English morals, stands exactly at 
the lowest dogiec conceivable. Not only U 
this state of things generally notorious, but 
it is built upon us such by the acts of the 
legislature: and this so truly and effectually,^ 
that it is upon the known untrustworthines» 
— upon the infamy, of this exalted character, 
that the law depends' for the efficacy of ita 
arrangements. 

Among the other devices employed by the 
authors of the jurisprudential system for the 
attainment of their ends, was that of word- 
ing their notices in such manner as to convey 
no information : the consequence of which, 
actual as well as intended, was, that a man 
was punished and pillaged as for a con- 
tempt of the orders thus carefully kept from 
coming to his knowledge. The people ol 
England having been under a course of pU- 



418 


RATIONALE OF JUDICIAL EVIDENCE, 


[B.IX. P.IIL 


htae in thiiform for some centuiies, the cries 
of the oppressed prevailed at length with the 
legislatuie to apply what tlie aiithois of the 
grievance (the persons by whose counsels the 
legislature, on occasions of this sort, goveins 
Itself of course, for want of being able of 
itself so much as to undei stand the language,) 
what the autliois of the grievance piesented 
in the chaiactci of a remedy Instead of the 
sham notice, which till then had been the 
only notice ever delivered, — instead of this 
sham notice by itself, the insti ument was in 
futuie to contain two notices The one was 
and is the old sham notice, signed by the 
judge — the customary heap of lies — the of- 
ficial discourse of the ludge, whose name, in 
his own handwriting, conveying the assu- 
rance of its veiity, was inscribed on it I’lie 
other was and is a true notice — a notice that 
may be at least, and (the nature of the con- 
tents considered) commonly will be, a true 
one, signed by some attorney The two no- 
tices being in point-blank contradiction to 
one anothei , on what docs the efiu. it y of the 
tiue insti ument, and of the law by which it 
was instituted, depend ’ 

On what but this? viz that the woid of 
the attorney, who, unless by accident, has 
the advantage of not being known, shall be 
taken in picfeience to that of the judf^e, 
whom everybody knows, and who, as such, 
is so much better known than ti listed, that 
he is icgarded as unwoithy of all ciedcnce 

The assertion thus deliveied (it may per- 
haps be remarked) has not received the sanc- 
tion of an oath True unless any such duty 
as that of veracity should be understood as 
comprehended in the oath of office But w hat 
is no less true is, that the assertion is of that 
class, to which thcicvcicnd authors them- 
selves ascribe a degicc of trustwoithincss 
beyond any which they will aVow to an as- 
sertion from anv other quarter, though backed 
by the sanction of an oath Records, instru- 
ments coming authenticated from that exalted 
and thus commanding station, — recoids, of 
the verity of which the above specimen fur- 
nishes a correct idea, aie sure to be believed 
t. e (though known for what they aie) acted 
upon as if true Depositions, assei tions from 
all other quarters, though sanctioned upon 
oath, may be believed or not they must 
take their chance — but lecords aie infal- 
lible 

Is it the occasion, and thence the effect, — 
is it the occasion, or the ceremony, that makes 
the political mischief, the moral tuipitude? 
Surely not the ceremony, but the occasion 
If the ceremony, then suppose a mass of tes- 
timony received without the ceremony, and 
an innocent man convicted and life destroyed 
uptm that ground. In this is there no mischief ? 
In this is there no turpitude^ 

On the other aide, take two pieces of gold 


coin, two guineas, each of full weight, and, 
under the eye of an approvingjudge, to change 
the pusonci’s doom from death to transpor- 
tation, let the two-and-foity-shilliugs’- worth 
of gold coin be valued by twelve jurvmen, 
<^peaking upon tlieir oaths, at nine-and-thirty 
shillings, and no more * Look at this, which 
IS every day’s piactice, and then say whether 
the distinction between the occasion and the 
ceremony be to the conscience of an English 
judge either a subject of doubt, or a matter 
of indiifcictice 

Thus strong is the ob]ection in the ca&e of 
the English judge struiigei than in the case 
of the advocate — itself a stioiigcr case than 
that of the convicted peijiiicr 

Mendacity, it must not be forgotten, is the 
only shape m wliuli improbity is licie iii ques- 
tion extended to othei shape*', the imputa- 
tion would be utifouiidod, and, in lespect of 
Its uiiquest^iOiiable groundlessness, revolting 

The Loid High Chancellor, the Lord Chief- 
Justice, — you might be every day in liis com- 
pany, foi any iiuinbei of years, without being 
under any the smallest dcgiee of apprehension 
on f he scoi e of y our watch Your table might 
be covered with plate, and not so much as a 
fca-spnoii w'ould be iii any the smallest dan- 
ger of finding its way tiom his hand into his 
pocket In all such paiticulais, your assu- 
lance of piobity on the part of the aibitei 
of the lives of unlicensed depredatois might 
well be as entiie, as, on the part of any such 
unlicensed depiedatoi, youi a&suiaiice of the 
opposite quality would 

But in legard to that paiticular modifica- 
tion of impiobity which alone is here in ques- 
tion, the nidttei in.iy be steii to stand upon 
a veiy (bffvieiit footing, not to say an oppo- 
site one 

It IS to Ills celebrity and long-continued 
experience in the capacity of an advocate, that 
the Loicl Chancellor 01 Lot d Chief- Justice is 
indebted for liis cutnmaitding situation in the 
cliaractei of a judge 

In the case of the unlicensed depredator, 
mendacity IS but a c<isual piacticc, an acci- 
dentally-necessai y lesouiee Foi the purpose 
of getting your watch, no lies nie told by the 
man whose dexterity finds means in the crowd 
to extract it out of your fob For the pur- 
pose of getting yoiii spoons, no lies are told 
by the burglar, to whose ingenuity the win- 
dow-shuttei of your butler's pantry has proved 
an insufficient obstacle If, foi con veiling 
these treasures into others more paiticularly 
adapted to his immediate use, it be necessary 
for the acquirer to have recourse to an ordi- 
nary and unconfederated dealer, true it is, 
that m that case a story may eventually be 
to be told But if, between the man of dex 


* For the alteration of the law in this respect* 
see Vol. VI. p. 381, Note 2.^Ed. 
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terity and the man of thrift, there be a regular 
established connexion, cemented by the ne> 
oessary confidence, invention has no need to 
draw upon itself; and though, in the shape 
of depredation, improbity thus extends and 
doubles itself, in the shape of mendacity it 
finds no place. 

Far different, not to say directly opposite, 
is the case as between the two practitioners, 
on the ground of mendacity. On this ground, 
what, on the part of the practitioner whose 
strength lies in his hands, was but a casualty, 
is, on the part of him whose strength lies in 
his brains and tongue, matter of regular, of 
constant^, of necessary practice. Set the one 
and the other in the witness-box, the digni- 
fied practitioner will be the most careful not 
to hazard any false statement that would be 
easily open to detection ; but as often as the 
nature of the case holds out security against 
detection, a natural consequence h, that, of 
the two, he shall be the more ready at the 
utterance of falsehood, as well as more admit 
and successful in the management of it. 

The field ot psychological facts is a field 
which, in its whole extent, holds out to 
learned mendacity this encouraging and fos- 
tering security. Under his brush, like drapery 
underthatof the painter, intentions, motives 
disposition, character — everything of that sort, 
takes, on each occasion, the exact shape and 
hue which the occasion, and the purpose that 
arises out of it, requires. In equity, all facts 
of this class are made by the learned draughts- 
man; at common law, by the leading counsel. 
Whether of his own stores, or by adoption 
from the attorney, from the paper of instruc- 
tions in one case, from the brief in the other, 
is matter of accident, and not worth thinking 
about. 

In all these particulars, misrepresentation, 
whether on the wrong or on the right side, is 
matter of course. On the wrong side it is 
matter of duty, a duty the more imperious the 
more perilous the wrong ; and punishment, 
in the shape of professional dishonour and for- 
feiture of practice, would be the consequence 
of neglect: if on the light side, embellishment 
in this style is, if not a duty, at least a merit, 
—and reward, in the shape of honour, awaits 
the skilful and successful organ. 

In the production of these cases, strong as 
they are, let not the purpose for which they 
are adduced — let not the pi oposition contend- 
ed for, be for a moment out of sight. Even in 
these strongest of all cases, that of the advo- 
cate anywhere, and that of the judge in Eng- 
land, the object is not to recommend, but to 
reprobate, the shutting the door against t^e 
evidence. Rightly you can never act, so long 
aa, on the ground of untrustworthiness and 
consequent fear of deception, you shut the 
door of justice against any human testimony. 
But if you will not act rightly, act at least 


consistently: and to do so, you must shut 
the door in the first place against yourselves* 
Judico me cremari, was the decision of Judge 
Blackstone’s righteous Pope: take that case 
for your precedent, and say, Judico me ex- 
cludi: the sacrifice will not be quite so great, 
the decision not less reasonable. Having done 
with yourselves, proceed upon your learned 
brethren, and their ungraduated fellow-prac- 
tisers the barristers of the present time, the 
apprentices of the heroic age. From them 
descend to solicitors, and to attorneys, if any 
you can find, who, dying from public odium, 
have not taken shelter under the former, the 
less hackneyed name. 

When the testimony of these venders of 
falsehood for daily bread is shut out, it will 
be time enough to think about shutting the 
door against the ill-fated Jonas, whose mis- 
fortune it was to be detected in acting, for 
once in his life, without a licence, that part 
which he sees performed every day with such 
universal applause, and on the highest thea- 
tres, under the sanction of a licence. 

But, above all, forget not that most deeply- 
learned person, whom I was in danger to have 
forgotten, the special pleader: who, having 
never opened his mouth, has never spoken a 
lie; but who, from his first entrance into the 
profession, unto the present moment, what- 
ever be the present moment, never knew 
what it was to set his hand to a single paper 
without a lie in if. 

I.iet us not mistake. If the presumption of 
untrustworthincss do, upon any such grounds 
as above, attach itself with justice upon the 
English judge, it <‘ertainly is not upon the 
station; as little is it upon the nation. It is 
upon the system, the technical system, under 
which he acts : the system that causes him 
to be false — habitually and constantly false ; 
and Qot only tp be false, but to be the cause, 
and the constantly-acting cause, of falsehood 
in other men. The technical system is a hot- 
house of mendacity: the soil richer, far richer, 
in England, than under any other clime. The 
advocate, picked out in ^ue time from the« 
bed of special pleaders or chancery draughts- 
men, is trained up in this stove . the judge is 
the advocate run to seed. 

It extends not, this disastrous presumption, 
— it extends not, in anything like equal force, 
to the judge, nor even to the advocate, of any 
other country; it crosses not the Tweed.* 
Under Roman law, if, under the name of 
fiction, falsehood be now and then served up 
to the table of the judge, it is only, as it were, 
by way of desert, and in the character of a 

* In the law of Scotland, there are very few, 
if there be way ^fietionee juris; but their abaenee 
may be attribute to the extensive powers of the 
judges, in earlier times, which rendered any such 
indirect means of modelling the law to suit thiit 
views unnecessary.— £dL 
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casual delicacy.* It is on English benches 
that it is gorged and disgorged, with an appe* 
tite that will bear the epithet of canine. 

If it extends not, in any comparatively 
considerable foice, to the judge, or even the 
advocate, in any other country, much less 
does it, even in England, to the country ma- 
gistrate, the justice of the peace, much less 
does it, in any even the slightest degree, to 
those unlearned judges Never have they fed 
on any such foul diet they have never shaken 
hands with Den or Fen, with Doe oi Roe 
no connexion have they with sham pledges, 
with sham bail, with sham anything fees 
flow not into their hands from any such pol- 
luted source. 

To the general conclusion . be of this set of 
cases the strength what it may, it can never 
stand against the force of the general answer 
The more manifest the mendacity, the more 
secure it is against the danger of producing 
deception , that consequence, without which, 
mendacity, howsoever it he in intention, is 
altogether innocent in point of effect. By 
those from whom it issues, and who act upon 
it as if it were true, the mendacity of it is 
still more fully understood than it can be by 
anybody else. 

After this conclusive answer, others that 
carry upon the face of them moi e ot less truth, 
have, for the present purpose, little claim to 
notice A distinction may require to be taken 
between the judge and the man; and as in 
the Court of Exchequer the same robes in- 
clude two sorts of judges — a comnion-law 
judge, and an cquity-law judge, whose voca- 
tion consists in stopping and tliwaiting the 
proceedings of each other, — so iii any and 
every couit it may happen to the same enve- 
lope to contain two soi ts of human beings — a 
veracious individual, and a peipctually-lying 
judge. „ 

The remaik is certainly not without foun- 
dation in expchcnce Not that the obseiva- 
tion can be altogether free from legiet, that 
between the two opposite characters the con- 
■ tact should be so qonstant and so close; that 
one head should encii cle two such faces The 
claim to competency is beyond dispute , but 
when credibility comes to be considered, pro- 
verbs in abundance, regarded commonly as 
the emanation of wisdom, the offspring of 
experience, obtrude themselves, and become 

* g, the fiction by which, under the ante- 
JTastinian law, a citizen, whom it was illegal to 
put to death, was, on bis conviction ot a capital 
crime, presumed to be a slave, and so executed; 
-—that by which an invalid testament was liti- 

f ated, on the assertion that the granter must 
ave been insane;— the jm posthrmmty by 
which citizens taken captive by an enemy were 
eumrosed to be still residing in Rome. For 
notices of some Actions in the civil law, vtde 
Nbodt ProhabiL Jans, lib. in. cap. xii. Huber* 
PraleetVDnee Index FuA*o,~-Ed. 


troublesome : nor is it pleasant to consider, 
that the weakness of the union, in the cha- 
racter of an objection to what is called cre- 
dibility, depends upon the truth of the pro- 
position, that communications thus evil and 
thus close do not corrupt good manners. ^ 

No it IS not for the purpose of advocating, 
but of reprobating exclusion of testimony, 
that these remarkable cases are spread upon 
the cai pet it is not for the put pose of pi ovirig 
that these ought to be excluded, but that 
none ought to be excluded not only not the 
felon or the perjurer, nor even the ever- 
racndacious advocate of any country, but not 
even the constant arbiter , utterer, bespeaker, 
lewarder, and coinpeller of mendacity, the 
English judge 

No let them not shut the door of the wit- 
ness-box against any human creature but if 
nothing will satisfy them but that somebody 
must be eia'‘lude<l — if the demon of exclusion 
must have victims, — let judges and advocates 
be the fust. 


CHAPTER V 

IMPROPRIETY OF EXCLUSION ON TH£ GROUND 
OF KFLIGIOUS OPINIONS 

§ 1 Atheti>m an improper ground of 
exclusion 

In the case ot iinpiobity, the seat of the 
disease is in the will , in the case of atheism, 
the seat of the disease (such let us call it) 
is in the uiidcrstaniling Between the two 
branches ot the ineiital fianie, the communi- 
cation Is indeed must intimate tiue, but 
they must not be confouiidcd Ileie the pie- 
sumption is still mote remote and slightei 
than before C^ould the absence of all snus- 
tci interest he ascei tamed, improbity in the 
ease in uliieh tlic piesiimption it affords is 
the strongest, — improbity in the shape of 
perjury, — would nut affoid any the slight- 
est presumption of mendacity in any given 
instance Peipiiy is improbity But atheism 
IS not impiobity that it .dfords a presump- 
tion of impiobity, is the utmost that can be 
said of it by anybody. 

From the four sources above mentioned 
under the name of sanctions, the ideas of pain 
and pleasure aie found operating on each man, 
with more or less foice, in the character of 
standing tutelary motives ' the physical sanc- 
tion, the moial or popular, the political or 
legal, and the religious The atheist is one 
oil whom the rehgious sanction has no hold. 
In respect of the extent of the cases in which 
th/ry respectively operate, the physu^ is con- 
fined within natural hmits ; the political, by 
limits more or less casual and scanty: the 
moral and the religious, though hitherto va- 
riable, are altogether unconfined, and capable 
of covet iiig the whole field But human con- 
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duct depends not merely on the number and soever way it turns, come from his own lips, 
nature of the moral forces to the action of Being about to give bis testimony, the first 
which, on the occasion in question, the pa- question put to him is. Are you an atheist ? 
tient is exposed, but also on the sensibility Answer, No, or Yes. 

of his mental frame with reference to each First, let it be No. If there be no ex- 
such force. To restrain this man, all four traneous evidence to the contrary, the objec- 
shall be unavailing : to restrain that man, a tion is disposed of. But suppose extraneous 
single one of them cball be suflieient. evidcTice to the contrary ; viz. the hearsay 

It has been seen in Book I. how much may evidence above spoken of. Prima facie^ and 
be said in behalf of the opinion that, in the in general, hearsay evidence is superseded, 
character of a security for good conduct in the and turned into superfluous, equivalent to 
present life, the religious sanction is incom- irrevelant, by the immediate testimony of 
parably le^s efficient than either the moral or the person whose supposed extra-judicial 
the political. If this opinion be true, it fol- discourse is reported by it. But, upon occa- 
lows, that any presumption of improbity which sion, for intirmation, or even for confirmation, 
can be afforded by athei'^in is very slight. of the immediate and judicial testimony of 
The question, however, whether in any'’ the supposed extra-judicial discourser, it may 
degree, and in w'hsit degree, the absence of still have its use. Comes then the extraneous 


religion, or this or that erroneous opinion in 
regard to it, affords a presumption of impro- 
bity, may happily be added to thh list of the 
questions the investigation of which is un- 
necessary to the pre>-ent purpo-e. Why so ? 
Answer : Becau'^c the fact of a man’s enter- 
taining anv sucli opinion, is that sort ot psy- 
chological fact, of the existence of which it 
is impossible for the judge to olitain sufficient 
evidence, on any other supposition than that 
of a degree of veracity, not onlj exclusive ot 
the suppo'-ition of a more than ordinary pro- ! 
pensity to mendacity, Imt in itself so pre- | 
eminent, as to entitle the te'«tiinony of the 
witness to a more than oidinai} share ot 
confidence. 

To cause a man for this purpose to be 
justly regarded as an atheist, the evidence 
must coiiie either from an extraneous source, 
or from discourses formerly committed to 
writing by himself, or from his own lips. 

1. Coming from an extraneous source, the 
persuasive force of the evidence finds tw’o 
objections to encounter it. In the first place, 
it is at best but hear.say evidence ; on such 
or such an occasion he declared himself an 
atheist. In the next place, the time of the 
fact, supposing it true, is a time past and 
gone. For aught that appears, the situation 
he is in in tliis respect may be parallel to that 
of a man who at one time had an interest in 
the cause — but an interest which, before any 
occasion led him to speak of the fact, was 
extinct. Once that error was entertained 
by him : admitted : but in the existence of a 
God is there anything so perfectly incredible, 
that when once a man has entertained the 
contrary persuasion, it is impossible for him 
ever to cease to entertain it ? 

2. Let the evidence be derived from former 
writings of his own. In this case, the tirst 
of the two above-mentioned ean«es of incon- 
clusivcness has no existence ; but the second 
remains ; and with the same degree of force 
as in the former case. 

3. Next, and lastly, let the evidence, whicb- 


witnesb to the proposed witness’s character, 
and says of him, — On such a day I heard him 
declare himself an atheist. But be this state- 
ment true 01 false, by it the declaration of 
the supposed atheist, the declaration whereby 
he says, I am not an atheist, is not contra- 
dicted. Then, when he declared himself ai. 
atheist, he was an atheist : now that he says 

1 am not an atheist, he is not so. If, indeed, 
he says, — No; on the occasion of w'hich the 
witness speaks, I did not declare myself an 
atheist, — then, indeed, eontradiction exists; 
then It is for the judge to make his choice, 
and say to himself, which of them he will be- 
lieve. Not that the ehoice is w'ortli making; 
for the faet thus to he determined, is the 
state of the mind of the supposed atheist 
at that former time : whereas, the fact on 
whieh the alleged cause of the exclusion rests, 
is the state of his mind at the time when 
called upon to give evidence. If a written 
document is produced, as above, the contra- 
diction is more conclusive than in the othrr 
case ; unless athe meaning put upon the docu- 
ment, or its genuineness, of its exemption 
(i. e. the exemption of the act of writing it) 
from force or fiaud, be contested and ren- 
dered dubious. 

Next, let the answer be, Yes, I am an 
atheist,* Then, indeed, the man must be an 
atheist ; at any rate he must be taken for an 
atheist. But shall this answer be regarded 
as a piece of evidence warranting the exclu- 
sion ? No, surely ; and for this reason. The 
ansvver is either false or true. If false, the 
supposed cause of the exclusion fails in point 
of fact : — he is not an atheist ; he cannot, 
therefore, with propriety, be excluded on the 
ground of atheism. If the answer be true,| 

* Those who do not believe in the existence 
of a God, or in a future state of rewards and 
punishments, cannot be admitted as witnesses 
In England. Omychund v. Barker, 1 AtkyUs, 
45; Rex v. White, Leach, 430. Oilb. L. £.14^ 

2 Hawk. P. C. 434. — £d. 
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the cause of exclusion foils on another ground . 
the presumption of mendacity, the presump, 
tion grounded on the atheism, is proved to 
he erroneous. 

What is known to every man, cannot be 
unknown to him , — viz in the first place, the 
general odium to which this declination is 
ukely to expose him in the next place, to 
what a degree it cannot but diminish the de. 
gree of credence likely to be given to his 
evidence ; t. e counteract what cannot but 
be his own purposes, if his evidence be pui > 
posely false. On the other hand, if he says. 
No, 1 am not an atheist, — the avoidance of 
that infomy, the preservation of bis evidence 
from that discredit, is certain mendacity 
would find the field quite clear, disproof 
would be impossible. What, then, to the 
present purpose, is the effect of such a de- 
claration ? To show that from the three other 
sanctions, one or all of them, his will (such 
is his relative sensibility) experiences that 
degree of influence, which, on the minds of 
so large a proportion of mankind, all four 
together are so frequently insulfioient to pro- 
duce. 

Compare this case with the above-men- 
tioned vulgar notion about interest By that 
prejudice, men in general are presumed ready 
to give mendacious testimony by the slightest 
particle of inteiest Heie is an interest, 
— and that an interest corresponding to the 
moral sanction — an interest corresponding to 
the fear ot shame, — urging him, and with 
great force, to speak falsely on this occasion, 
by saying that he is not an atheist, when he 
IS. Urged by a detachment ot that force 
(viz. the force of the moral sanction) to de- 
viate from the path of truth , yet, such is the 
power of that sanction ovei his will, theie 
exists still in his mind the main body of that 
force (for by the supposition pll the qthei 
three sanctions are out of the question,) act- 
ing upon him it'ith such effect as to keep his 
discourse steady, and pieserve him from stray- 
ing into that sinister path towards which it 
IS thus impelled. 

This IS no place for the discussion of opi- 
nions on the subject of rehgion; but one 
general observation belongs strictly to the 
present purpose. Were an atheist a worse 
monster than he has ever been supposed to 
be — bent upon doing mischief in all possible 
ways, on all possible occasions, and by all 
pOsnUe means, false testimony among the 
res^^— «rule excluding testimony on the score 
iff atheism would afford no security against 
^^foe mischief to be apprehended fiom that 
•ounse; for, to get rid of the exclusion, he 
would have no more to do than to put him- 
self to the expose of a folsehood, of which 
the detection is impossible. On the other 
band, the exclusion operates, to a consider- 
aUe extent, as a safeguard to all criminals. 


atheists or not, who, when called upon to 
bear testimony against one another, are will- 
ing to make profession of atheism. 

Under the exclusions founded on crimi- 
nality, a man has a licence to commit crimes, 
but he will not seek it for the purpose: it 
would be too expensive he must pay for it, 
either with his liberty (ncft to speak of other 
punishment) or with ms life. Under those 
founded on religion, he may seek it for the 
purpose . he may take out the hcence, and 
take it out for almost nothing A knot ot 
any sort of ciiminals may conspire, and insuie 
to one another impunity, so far as depends on 
the evidence of each other. 

An atheist is a bad witness , but how to 
know him from another ^ It must be from 
his own account of himself, if from anything ; 
for atheism is not written on a man’s fore- 
head Which, then, is the true atheist ^ — the 
man who siiys he is not an atheist, and is one^ 
or the man who says be is an atheist, and is 
not so^ This pretended atheist (it should 
seem) must be considered as the true one, 
for every practical purpose Those who speak 
of atheists as lying undei the disabilities in 
question, must, if they mean anything, mean 
such persons, and all such persons, as exhibit 
the only marks of atheism which the nature 
ot the case can by any possibility afford It 
this be true, here is a icceipt, and that an 
infallible one, whereby any man that pleases 
may render his testimony unreccivable. The 
conspirators in one of the assassination plots 
against Henry the Fourth of France, or his 
predecessor (I forget which,) made use of 
the sacrament as an instrument foi binding 
one anothei to mutual fidelity * Had they 
brooded over their plots under the shadow of 
the English common law, they might have 
found in atheism, ot pretended atheism, a 
security of latber a diffeient nature, it must 
be confessed, but applicable to the same use, 
and of rather superior efficacy A man might 
have taken ever so many sacraments, and 
be never the worse witness* but one good 
declaration of atheism, made in pi oper form 
and in proper company, will be enough to 
make him as bad as can be desired. When 
a man has been received to serve the king, 
if he would serve with safety, he must pro- 
duce a certificate of orthodoxy, as demon- 
strated by taking the sacrament accordingto 
the forms of the English church, f When a 
man proposes to join in murdering the king, 
if he would do the business in safety as against 
his associates, he must make them furnish 
him with a certificate of their atheism. 

P peculation, quoth somebody. No; cases 


* Thuani Historia. 

+ The 9 Geo.IV. c. 17t repeals so mudi of 
the Corporation and Test Acts as requires the 
sacrament to be taken..— 
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of .evidence excluded on account of atheism 
have every now and then presented them* 
selves in practice.* 

The same strain of imbecility which gave 
rise to the examination on the voire dire, 
has, after sufferim,'' the question to he put — 
“ Are you an atheist?” — and receiving an 
answer regarded os amounting to an aihrina- 
tive, shut the door against the witness ; and, 
in revenge for hit. ’’cracity, administered 
injustice instead of justice to the party un- 
fortunate enoiigii to stand in need of this 
evidence. 

Besides the olTciu'c against the dictates of 
reason and justi(*e, the question thus put 
was repugnant to the known •".lies of ac- 
tually existing law. In virtue ot a statute- 
still in force, t a declaration to any such etfect 
subjects the individual to penalties of high 
severity: and tlie lule, that no man shall, 
in return to any question, give *an answer 
that can have the elfect ot subjecting him 
to any sort of penalty, is the lirml\ -estab- 
lished fruit of that mischievous superslilioii, 
the war upon which will form the business 
of the ensuing l^irt. 

Question and aii'-w'cr together, the dis- 
closure was such as could not hut have given 
no slight wound to the feelings of a great 
majority, if not the whole, ot the surround- 
ing ainiience. But tlie wound had for its 
authors, not the honest aiul intiepid witness, 
but the crew' of leanu'd sophists . tlie attor- 
ney W'ho put the insinuation into the biief — 
the advocate who tormeil a ipiestion out of 
it, — but, above all, the judge, who sutFcred 
such a question to be put. 


• The books exhibit several oases of this sort; 
and from iirivate mforniation it has Inqipened to 
me to bear of several not mentioned in any 
book. 

[Such a case occurred only a few nionlhs ago. 
One of Carlile's shopmen had been robbed. 11 is 
evidence was refiiseil, and justice denied to him, 
on the ground of what lawyers aft’eetcdly called 
defect of religions principle. — Edilnr. ] 

Since this w'us written (July ItMMi) the sta- 
tute against bla.sphcniy has been repealed;'* but 
the Ixird Chancellor (by \irtue ot that power 
of superseding the will of the legislature, w'bich 
judges never hesitate to assume to themselves 
whenever they need it,) has taken ujion himself 
to declare, that to deny the Trinity is still an 
ofience at common law. — Editor. 


» Independent of the statute 9 A 10 Will. III. 
c. 32, a blasphemous libel was still indictable at 
common law. Rex r. Carlyslc, 3 B. A A. 101. 
The statute was repealed, so far as regards the 
denying any one of the jiersons of the Uoly 
Trinity to be God, by the «)3 Geo. Ill, c. lOO. 
The 3 Jac. I. c. 21, enacts, that if m any play or 
exhibition of that kind, the name of the Trinity, 
or of any of the persons of the Trinity, be mode 
use of, in a profane and jesting manner, the of- 
fender shall forfeit i'lO. — Ed. 
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§ 2. Cocotheism, or had religion, an improper 
ground of exclusion. 

How' impossible it is from alheisra to de- 
duce a proper ground for exclusion, we have 
just been seeing. From cucotheism, though 
no good ground, yet a les.'^ bad ground might 
be made, if there wore any man whose God 
commanded him to commit perjury ; mean- 
ing ahvays by perjury (w'hat it were so much 
to be wished w'erc ahvays meant by it,) men- 
dacity by party or witness on a judicial oc- 
casion — oath or no oatli. The gods of the 
Ilimloo'i, if the translations W'c have of their 
scriptures arc in this iiiNtanee to be depend- 
ed upon, heoiise such mendacity in certain 
cases.:}: 

t)n tliis, as on every other part of the 
ground, coiiiinon law is up in arms against 
coinmon sense and eotiiniun honesty, and, 
by its ineonsisieiicies, against itself. 

The God of the Jew's, and, by a prodi- 
gious and modern stretch of jurisprudential 
liberality, the God of the Mahometans, || and 
the god of the Hindoos,^ arc tolerated as 
not eountonaneing perjnry.^C The God who 


+ ride supra, Vol. VI. p. 272. 

II Bull, r, 292. Ibid. 

^1 Moreover, by a still more recent cfFort of 
liberality, a Scottish schismatic, under the name 
of a Covenanter, has also been admitted to give 
evidence; although instead of kissing the book, 
as a man of perfect trustworthiness would have 
done, ho contented himself with looking at it, 

lifting up his right hand at the same time [In 

ftl lid rone’s case, Leach, 4 12, “ M r. J ustice Gould 
said, that on the trial of the rebels at Carlisle, 
in the year 1745, finding it to be the ceremony 
of a particular sect, he admitted the witness to 
swear by the form of bolding up his hand, with- 
out touching the book, or kissing it ; and that 
he afterwards referred the case to the opinion of 
the twelve judges, who determined that the wit- 
ness' yvas legady sworn.” On this authority Mil- 
drone was exemjned from kissipg the book, and 
was sworn in the following form You swear, 
according to the custom of your own country, and 
the religion you profess, that the evidence you 
shall give between our sovereign lord the king, 
aMtl the prisoner at the barfshall be the truth, the 
whole truth, and nothing but the truth. So help 
you God.” If the English judges had thought 
the matter worth inquiring into, they would have 
found, that kissing the book is a practice quite 
unknown in Scotland, unless in deference to the 
peculiar religious scruples of a witness. The Scot- 
tish form docs not appear to have any connexion 
with religious views ; and it is probable, that the 
Scotchmen who objected to the kissing the book, 
were merely obstinate individuals, annoyed by 
finding a deviation from the practice to which 
thev had been accustomed. The form of th^ 
oath in Scotland is — 1 swear by Almighty God, 
and as 1 shall answer to God at the great day of 
judgment, that I will tell the truth, the whole 
truth, and nothing but the truth, in so far as I 
know, or shall be asked, on this occasion.” In 
the revenue department of the Exchequer Ccmit 
of Scotland, the practice of England was intro- 
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binds men to voracity by broken saucers/ 
tbe Godot the Chinese, — if they have a god, 
though it has so often been said they have 
none, — even he is tolei ated the God of 
the catholics and the God of quakers is not 
tolerated. In intendment of law, he either 
commands perjury, or is, at best, indifFereut 
about it. 

No ; this account is not yet a correct one 
were this the law, it would be reasonable, in 
comparison with what, when conectly stated, 
it will be seen to be 

I, Catholics 

Catholics excluded ' those Christians, in 
comparison with whom, those who are not 
Catholics compose a small minority, Church 
of England men a still smallei ’ Catholics, 
than whom, till as it weio of yesterday, theie 
were no othei Christians’ Evidence ot ca- 
tholics excluded 1 Are we tlieri commanded 
by law to believe that theie is neither so- 
ciety, nor laws, nor judioatiiie, noi evidence, 
nor veracity, among the greater ptii t ot Clnis- 
tiansPf 


duced at the Union In Clerk and Scrope’s 
History of the Exchequer m Scotland (p 32,) 
there is this curious remark — “ When witnesses 
appear m court, those for the plaintiff are hrst 
examined on oath, to be taken either conform 
to the English or bcottish form. The last is 
sometimes required, as what some people fancy 
more solemn ; and especially, if tlic first be 
profanely considered by the witness, only as a 
castom-ihouse oath, as is but too trequendy the 
case,” — Ed. 

• In the pamphlet intituled, “ Trial at large 
of Aeon, a Chinese Tartar ^<iilor, for Muidcr. 
Tned at the Admiralty Sessions, holden at the 
{Sessions’ House, in the Old Bailey, on Friday, 
July 4, 1806, before Sir William Holt, knight, 
judge of the High Court of Admiralty, and 8ir 
Simon Blanc, knight, one of the judges of the 
Court of King’s Bench. liondon: l*rnUed for, 
and sold by, R. Butters, 22 Fetter Lane, Fleet 
Street.” Page 4, “ The oatli being repeated m 
the Chinese langViage, on the conclusion, a China 
kaucer is presented to the person, which he holds 
in his right hand, and then dashes to pieces , the 
signification of which is, tliat if he does not speak 
the truth, may his body bedashed to pieces in the 
same manner as the saucer.” 

•|* Somehow or other, it happens, that for two 
centuries there is not a case ot state perjury on 
the black side, butrebmon, and m particular the 
Church of England religion, is at the bottom of 
it. The popish plot is a sinking example. 1 am 
not so shallow or so violent as to conclude from 
this circumstance, that a man who has a religion 
is less trustworthy than one who has none, or that 
the Church of England religion is a worse religion 
than the Catholic. But one use 1 cannot refrain 
from making of these occurrences, against the 
incapacitation grounded on Catholicism. On the 
Church of En(^and side, I find in history symp- 
toms of perjury of the worst sort ; and on the 
Catholic side none. I am not so mad as to say, 
that whoever is a Church of England man is on 
that account unfit to be believed ; but thus much 
J cannot but say, that asiar as the indications 


[B.IX. P.IIL 

Catholics excluded I Oh no — not all ca- 
tholics • no, only those who have exhibited a 
degree of attachment to the duties of religion; 
such a degree as, among protestants, would 
be as I are as martyrdom is rare. A catholic, 
as such, IS not excluded ; he must be a popish 
recusant J An oath is tendered to him — an 
oath such that the catholic who takes it re- 
nounces his religion, denies that he is a catho- 
lic • it was devised, and avowedly, for this 
veiy purpose Thus, then, under the spirit of 
this policy, a dI^tllbutlon is made of catholics 
into two classes — peijurers and non-per- 
jurers to all who will perjure themselves, 
the door ot the witness-box is thiowii open; 
against all who will not perjure themselves, 
It IS shut 

It is with catholics, as we have seen it to 
be with atheists It is not to atheists that 
the law' is opposed it is only to such atheists 
as will not,perjure themselves [) 

affoided by the history of England extend, there 
IS more ground for exduding a Church of Eng- 
land man than for exduding a Catholic, or a man 
of any other sect 

J A popish recusant (it may be said) is now 
become no more than an empty name. To be a 
pojiish recusant, a man must be a papist ; and 
there are now no papists . new oaths navmg been 
devised, new oaths, which catholics, it is .supposed, 
have no objection to take “ Be it so but then 
the class remains open to receive as many as may 
choose to enter into it That some would remain 
attached to it, at least in their hearts, was the 
very supposition upon which the new laws were 
groundecl. Else, what use for any new laws ? 
else, what is there done by the new laws, that 
would not have been done much better by a 
sponge '* W hy leave the statute-book still m- 
tumbeied with the engines (rusty as they^rel of 

I iersecution and intolerance ^ But antipathy, 
ilind antipathy, must have its pastime saved for 
It ; deprived of flesh and blood, it must still have 
a mannikin to pummel and vent itselt upon. Ho- 
garth has painted cruelty on its progress ; this is 
cruelty on its return. Be this as it may ; on this 
head, so far as exclusion is concerned, whatever 
thanks may be due to statute law, none are due 
to jurisprudence. 

II It IS thus with oaths, on every occasion on 
which they are employed as tests A line drawn 
with great ceremony : the population ot the coun- 
try divided by it into two classes. On one side 
of the line, all those whom the proffered seduc- 
tion IS unable to draw aside from the path marked 
out by conscience; on the other, all those in whose 
eyes the most solemn and deliberate assertion is 
an empty ceremony. On the one side, all those 
ot whom, by the experiment, you are made sure 
that they will not be perjurers ; on the other side, 
all those, of each of whom, the best that can be 
said IS, that it cannot be known whether he be 
or be not a ;^rjurer. A line drawn ; and to what 
purpose ? That every man of whom it is clear 
that he will not perjure himself, may be subjected 

to 

* See 18 Geo. III. c 60 ; 31 Geo. HI. c. 32 ; 
43 Geo. III. c, 30 ; and finally, the Act known 
by the name of tlie Catholic Emancipation Act, 
10 Geo. IV. c. 7— 
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IL Quakers. 

What is known to everybody, is, that as 
far as anything can be true that is predicated 
of men in whole classes, the quakers are the 
most veracious of mankind. Whatever re- 
gard men at large are wont to pay to that 
which they say upon oath, that, and mure, 
is paid by this knot of friends to what is said 
by them (on the like serious occasions at 
least) without oath. 

By the legislature itself, to say the least, 
they are not regarded as mendacious. Laws 
have been made for the express purpose of 
giving indulgence to their weakness, and ad- 
mitting them to give evidence without the 
ceremony. Laws made ; yes ; hut here comes 
jurisprudence with its distinctions, its per- 
plexities, and its inconsistencies. In with 
him, on civil ground : out with him, on cri- 
minal.* Occasion there has been to say, 
over and over again, that, as to §.11 criminal 
cases, where the punishment is not beyond 
pecuniary, the distinction is nominal and fri- 
volous : since, for the self-same oireiice or 
supposed offenc.' — for the solf-s.une caii.-iO, a 
man may he proceeded against (at the option 
of whoever chooses to proceed against him) 
ill the one was or the other. Accordingly, to 
the extent, at any rate, of this coincidence, 
the admitting law cannot do right, hut it must 
do wrong. It cannot do right in admitting the 
quaker in a civil cause, without doing wrtmg 
in excluding him when the suit chosen has 
been one of the criminal sort. 

But suppose the punishment ultra-pecu- 
niary : suppose man’s life at stake ; suppose 
a quaker, — that is, a man calling hiinst lf a 
quaker, — wicked enough to attempt murder 
with his tongue ; has not the law sutfering 
enough at its command to punish him with ? 
In non-quakers, law exempts not from pu- 
nishment murder committed with this instru- 
ment. The punishment which, in this case, 
is too much fora non-quaker, — might not 
some of it be reserved tor the quaker, and 
serve as a succedaiieum to the ceremony to 
which he is thus recalcitrant ? 

Conceive a class of men, amounting to 
many thousands, on whose persons, male or 
female, and in whose presence, so there be no 

to some disability, some insecurity, some disho- 
nour : that every man, of whom it is mutter of 
doubt whether he is or is not perjured, may be 
gratified with a share in some monopoly, with the 
possession of some privilege. In the case of such 
a law, who will, and who will not, be perjurers, 
cannot be seen till it is passed and executed ; but 
what may be seen, and that as soon as it has been 
put to the vote, is, that, — in intention at any 
rate, and so far as depends upon themselvt^ — 
all who vote for it are shborners. Thus it is, 
that, with religion on their Kps, men wate war 
against morality and human happiness. \Vhen 
will such warfare cease ? 

• See Vol. VI. p. :i81. Note ^.—Ed. 


other witnesses, all other men arb left free— 
have a licence from the law, to commit (so 
they be but capital) all imaginable crimes, — 
rape, robbery, burglary, mayhem, incendiar* 
ism, and so forth. As to property of persona 
absent, destroyed or stolen in their presence, 
this, with so many other trifies of the like 
nature, is scarce worth adding. I remember 
the case of a man who, in pursuit of a scheme 
of plunder, set a house on fire, and who, be- 
cause nobody had seen what he was about but 
a quaker, was turned loose again to burn other 
houses. 

Here again comes the same sort of incon- 
sistency as was ohsei ved in the case of the 
atheist and the catholic. Obeying the dictates 
, of conscience, a man remains incredible, vio- 
lating them, he becomes credible. 

III. Persons excomniunicated. 

You omit paying your attorney’s bill : if 
the bill is a just one, and you able to pay it, 
this is wrong of you ; but if unable, your lot 
(of which immediately) will be just the same, 
f If the hnsine--. done, was done in a court called 
j a common-law eoavt, your attorney is called 
an attorney, and the case belongs not to this 
purpose. It in a eoiirt.callcd an ecclesiastical 
court, the attorney is called a proctor: you 
are iin|>iisoned, and so forth; — hut first you 
must he e.vconunuHicated. For this crime, or 
for any other, no sooner arc you excommuni- 
ealed, than a discovoiy is made, that, being 
“ excluded out of tin* eluirch,” you are “ not 
under the influence of any leligion you are 
a sort of atheist. To your own weak reason 
it appears to you that you believe ; but the 
law, which is the perfection of reason, knows 
that you do not. Being omniscient, and infal- 
lible, and so forth, she knows that, were you 
to he heard, it would he impossible you should 
speak true: therefore, you too are posted oflf 
upon the excluded list, along wdth atheisms, 
catliolich, and quakers. 

Forbidden by his religion, a quaker will not 
pay tithes: sued in the spiritual court, he is 
excommunicated. As a witness, he is now in- 
competent twice over : once by being a qua- 
ker, and again by being (^communicate. Why 
by being excommunicate ? Answer, per Mr 
Justice Buller: Because he is not under 

the influence of any religion. 

Of the exclusionary system, a part of the 
mischief (it has been already observed) not 
to speak of other parts, is, that it involves in 
it a licence to persons unknown, in unknown 
numbers, to commit injustice in all imaginable 
shapes : to commit all imaginable crimes. 

+ Buller, 292. 

J Since these two paragraphs were written 
(J uly 1806,) the incompetency of excommuni- 
ratea persons to give evidence has been removed 
by the statute 63 (jeo. III. c. 127 (Phillipps, i. 
2H.)_i!;rft/or. 
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To the legislator, having always an inte- 
rest more or less unmixed in the well-being 
of the people — being always more or less 
governed by that interest, — to the real and 
legitimate legislator, acting as such, it could 
hardly have happened, unless by sinister coun- 
sel, to give in to a system so obviously hostile 
to the well-being of the people 

By the j udge, acting under the fee- collecting 
system, and under the sinister impulse given 
to bun by that system, — by the judge wield- 
ing in disguise the sceptre of legislation, public 
interest would, at best, and where not exposed 
to an eye of positive hostility, be legaided, 
of course, with inditference When lawyer’s 
profit (the only serious object ol his caie) had 
mischief (in whatever shape — expense, de- 
lay, vexation, misdecision, failure of justice) 
for its immediate cause, or (what comes to 
the same thing) its insepaiable, though but 
collateral accompaniment, — mischief would 
be the fruit of his choice and hence it was 
by the exclusion of the presence, and thence 
of the testimony, of the paities, that the foun- 
dation of the exclusionary system, that gi and 
support of the fee-collecting system, was laid. 
When the above-described connexion between 
lawyei ’s piofit and non-lawyer’s misery either 
did not exist, or did not pi esent itself to his 
view, — then it was that, every now and then, 
it would happen to him to pioduce mischief 
and misery, not puiposely, not with malice 
prepense, but only, as the clown m Dijden’s 
legend whistled, foi want of thought 

In the present case, it would appear, that 
so wide a deviation fiom the line of utility 
and justice was mainly occasioned by the sen- 
timent of antipathy 

Although punishment admits of no othei 
justificative reason, than a piobable prospect 
of the production of greater good — of an in- 
crease in the aggregate mass of happiness, of 
a decrease in the aggiegate mass of misery, 
yet such has larely been the final cause of 
punishment in the mind of the legislator 
especially in those tunes of piimeval barba- 
rism, in which all systems of legislation have 
had their rise Diminution of suffering (vu 
on the part of the community injured by the 
offence) may have been, in any given instance, 
the result onA fruit oi punishment, but, even 
where this is the case, not diminution, but 
production, of suffenng — viz. on the pait of 
the offender, — has but too often, and per- 
haps in the origin of society, most commonly, 
been at least the predominant, if not the sole, 
object and end in view By the view of such 
or such a mode of conduct, the feeling of an- 
tipathy has been excited in the bieast of the 
man in power : to gratify it, he sets himself 
to work to plague and torment the individual 
by whom that unpleasant sensation has been 
excited : by the spectacle of the suffering so 
produced, the appetite receives its gratifica- 


tion. At the same time, the same spectacle, 
exhibiting itself to the eyes or the imagination 
of those who, were it not for the punishment, 
might have engaged in the practice of acts of 
the same soitasthe act thus punished, restrains 
them, to a certain degree, from the thus foi- 
biddeii practice, and causes acts of that de- 
scription to be less fiequent than they w'ouid 
be If the mode of conduct whereby the an- 
tipathy has been pioduced be of the number 
of those, the con&equeiices of which have more 
of evil 111 them than of good, the lestraint 
thus pioduced is beneficial to the community 
It IS not the less beneficial to the commu- 
nity, foi not having been present, m idea, to 
the mind of the man in power but neither, 
on the other hand, fiom its having been the 
eventual result of the use he has thus been 
making of his powei, does it follow, by any 
means, that the idea of it was previously pre- 
sent to 1 ) 1 % mind It it had been uinfoimly 

pi esent to bis mind — if the benefit to the 
community had been the ultimate object of 
hib exeitioiis — if the suffering of the ob- 
noxious pet sou had, instead of being the ul- 
timate object, been no more than the means, 
the mediator) object, — the quantum of suffer- 
ing would have been measured out according 
to the object — would have been suited to it 
in quality, would have been adjusted to it 
in quantity, and would not anjwheie have 
oveishot the maik not a paiticle of suffer- 
ing would have been pioduced, of which the 
efiects had not pieviously been fully oonipre- 
lieiided and aeeiirately aseei tamed Of any 
siuli accuiacy, liowevei — of any such calm 
and exclusivuly-appropiiated attention to the 
aggregate iiiteiest of the community, and the 
ends of public justice, the veiy idea is new — 
even at the pi esent advanced period in the 
oareei of pci feetibility and civilization. Much 
I more must the piactice have been geneially 
unknown, in those aide tunes in which the 
art of legislation was in its cradle — in those 
times of infantine ignorance, which aie still 
siiffeied to lule the destiny of iipei age — 
In this tempei of mind, among men whose 
minds wei e engrossed by these nariow views, 
no wondei that any vehicle oi mass of mis- 
chief, which ptomised to add anything to the 
plague, should be snatched up and hurled at 
the head of the obnoxiou'^ offeiidei, with little 
knowledge of, and as little solicitude about, 
the contents laid hold of, and eagerly em- 
ployed, not only without staying to investi- 
gate the consequences, pi esent and future, 
near and remote, ceitain and contingent, with 
refciencc to the obnoxious individual, — but 
with as little attention to any effects of which 
it iifight be pioductive on the feelings of other 
individuals, connected by accident only with 
the individual by whose offence the passion 
had been excited — individuals whose suffer^f 
ing, had it been included in the prospect, was 
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not of a nature to contribute anything to the 
gratification aimed at. 

Antipathy, when its exertions are regu- 
lated by utility and justice, is the handmaid 
of justice.* Antipathy towards the injurer is 
the natural, and in a human bosom in some 
degree even the inseparable consequence of 
sympathy for the injured. 

Unhappily for mankind, the antipathy thus 
directed has not been most energetic or most 
busy when the object to which it pointed 
was the most noxious. They who have di- 
minished the sum of human enjoyment — they 
who have augmented the sum of human suf- 
fering — these find antipathy, sooner or later, 
not averse to repose : they whose opinions 
are not our opinions — they whose pleasures 
are not our pleasures — they whom we op- 
press, they whom we exclude from their 
share of common benefits, — these are they 
who find antipathy implacable. •Wherever 
the praise of virtue is to be earned without 
the expense of self-denial, the most vicious 
will never be found the most backward in 
the chase. 

Against the perjurer, his kinsman the for- 
gerer, and the motley fellowship of felons, 
without staying to distinguish one from an- 
other, the door was shut, as it were in a pet, 
and “ for want of thought.” The precedent 
once made, the opportunity of stigmatizing 
and plaguing the traitor and the atheist, with 
his kinsmen the catholic, the quaker, and the 
excommunicate, was not to be lost. Always 
remembered, that the more unforeseen ex- 
clusions there are, and the more unforeseen 
exceptions to exclusion^, the more arguments ; 
and the more arguments, the more fees. 

The outlandish men, the Mahometan, the 
Hindoo, and the Chinese, against whom the 
door, if ever shut, has be('n opened, are al- 
most as far from us as the atheist, and much 
farther than the catholic or the quaker. Hut 
the distance of the outlandish man is his pro- 
tection. Blind from birth to the lights by 
which we are illuminated, he is not a rebel 
to the examples or the arguments, logical 
or golden, by which we are governed. Nui- 
sances, it is true, all pagans are ; but happily, 
in their case (unless now and then by acci- 
dent,) the nuisance is at a distance from the 
nose.* 


* As to the Chinese, they have so evil a re- 
putation, and look so much like athiests, that, 
had the sine qua non of solemn justice not been 
wanting, the creaking of the saucer might have 
been followed by an examination on the voite 
dire (supra, p. 404;) and the religion or irreli- 
gion of China might have been settled, in mme 
way or other, to the satisfaction of English sages. 
But Aeon was poor, and Aeon had no advocate. 
On this occasion, as on others, homicide being 
proved, muider was presumed. 


CHAPTER VI. 

IMPROPUIETY OF EXCLUSION ON THE GROUND 

OF MENTAL IMBECILITY, AND PARTICULAR- 
LY OF INFANCY AND SUPERANNUATION. 

The last ground of exclusion on the score 
of deception, to which our consideration is 
called, is imbecility. 

From whichever source it be derived, the 
propriety of regarding imbecility, upon occa- 
sion, as a cause of suspicion, is obvious and 
indisputable. From whichever source derived, 
the taking it for a cause of exclusion will be 
found equally indefensible. 

Mental or corporeal, imbecility — a terra 
of relation — admits of degrees ad infinitum. 
Imbecility, in a variety of respects, is the 
lot of all created beings. Supposing that, in 
any degree, imbecility were capable of consti- 
tuting a proper ground of exclusion, by what 
mark could that degree be distinguished from 
any other? From the impossibility of find- 
ing an answer to that question, results the 
impropriety of taking it for a ground of ex- 
clusion in any case. In the absence of any 
universal mark of such a degree of imbecility, 
to form such opinion as the nature of the case 
admits of, there is but one rational course, 
which is, the examining of the proposed wit- 
ness: which only rational course is the very 
course that, upon the supposition of the ex- 
clusion, is not suifered to be taken. 

Infancy, superannuation, insanity: what- 
ever be the modification — connected or un- 
connected with the circumstance of age 

the answer will be still the same. 

Between Infancy and maturity, it is ne- 
cessary, for some purposes, to draw a line 
at a venture; and that line (notwithstanding 
the w'ide difference in respect of intellectual 
strength between individual and individual 
at the same age) — that line a common one, 
fixed for every individual at cthe same place. 
But to the present purpose, no such line is 
necessary : no such line can afford any secu- 
rity against deception : no such line can fail 
of producing, if not dece{Jtion itself, yet (what 
is worse) inisdecision. 

In the case of superannuation, the imprac- 
ticability of drawing any line for that pur- 
pose, without the most palpable absurdity, is 
plainly obvious. Imbecility, and to such a 
degree as to make delivery of testimony not 
merely ineligible but impossible, is the effect 
of iniancy at a certain age. Imbecility, to 
this purpose, or indeed almost any other, 
considered as the result of superannuation, is 
but an accidental concomitant, and indeed a 
rare one, at any period of old age. 

In the case of insanity, a fixed point of 
time for this purpose is not incapable of being 
proposed, but incapable of being employed 
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to any good effect: when (for example) a 
man, having by competent authority been 
deemed incapable of retaining in his own 
hands the management of his own affurs, 
without preponderant prejudice to himself 
and Others, has by competent authority been 
declared in that state, and placed under the 
authority of a guardian for that purpose 

Here indeed would be a point of time fixed, 
but no line could be drawn through it, ap- 
plicable with any advantage to this purpose 
From any degree of comparative unfitness in 
respect of providence, and the various other 
fiiciilties necessary to the management of the 
variety of affairs that occur in human life, no 
tolerably-assured inference can be diawn re- 
specting the capacity or incapacity of giving 
a correct and intelligible statement of a single 
fact which came within the cognizance of a 
man’s senses Before the arrangement made, 
a man may have been completely incapable 
perhaps of obtaining perception of the fact — 
perhaps of lemembenng and giving a correct 
and intelligible statement of such perception, 
though obtained — after the ariangement, 
competent or incompetent to the general ma- 
nagement of his own affairs, to the pui pose 
of delivering testimony it may happen to him 
to be as completely competent as another 
man These observations ai e bi ought to view 
for the purpose of nipping in the bud, if pos- 
sible, future contingent exclusions on this 
ground. 

Of the thiee sources and modifications of 
intellectual imbecility, infancy is the only 
one that has been taken for exclusion by 
English law Accordingly, ot the three words 
mentioned in this view, iiitaucy is the only 
one, of which, for this pin pose, any mention 
IS to be found in the books Foi the s<imc 
reason, imbecility^ the woid hcie employed 
for the purpose of including the thieg cases, 
and bringing to view the ground they siaiid 
upon, is in these ticasuies of technical science 
equally unknown. 

In a direct way, infancy cannot at present 
be employed as a bar to admission, howso- 
ever immature the a^e For, with the appro- 
bation of the twelve judges, in the case of 
an infant of no more than seven years old,* 
and m a case of an infant under seven years 
old*)* (how much under is not said,) this 
evidence was received 

Unfortunately, to the admission given m 
this case, two conditions precedent have been 
annexed. 

One IS, that the child shall have taken an 
oath ; t. e. gone through the same ceremony 
by which testimonial relation is preceded in 
other instances. To this operation, had it 

<*> 

* Leach* i 430. Mobile’s case, mtes 
'f'GwiUem’s Bacon (edit ISO?,) ii. STL Leach’s 
Crown Cases, 1. 237* Brazier’s case. 


been performed, there could have been no 
objection The misfortune was, that in a 
certain instance it was omitted: and the 
consequence was, that, a rape having been 
committed “ on the body of an nffant under 
seven yeais of age,” the man by whom, if 
by anybody, the mischief w'as done, was sent 
out to commit other rapes 

“ The piisoner” (accoiding to the learned 
reportei :() was convicted, but the judgment 
was respited, on a doubt [not having aiiyie- 
lation to the fact, but] “ created by a mar- 
ginal note to a casein Dyer’s Reports, for 
these notes having been made by Lord Chief 
Justice Treby, are considered” (continues the 
hook) “ of great weight and authority and 
it was submitted” (by Mi Justice Buller, an- 
no 1771)) “ to the twelve judgts,” whether 
evidence, undet any ciirumstances w'hatcvcr, 
could be legally admitted in actiminal piose- 
cution, exf/ept upon oath * Answei No, not 
in any case. 

2 The othei condition was and is, that 
the “ infant appeal ^ on stiict examination by 
the cuuit, to possess a suflicient Inowlcdge 
of the natnie and consequences ot an oath” 
— “ of the danyet and iinpiely of falsehood,”)! 
Foi a muie paiticulat desciiption of the 
Inioivltdf/e and the dant/er above spoken of in 
geiieial teims, the following exemplification 
piumises to seive as well as any othei that 
loiild be substituted to it, since neither the 
questions nor the answei s aie fixed by law. 
Extinct from the newspapei called the Times^ 
dated 17th Sept 1803 Pioceedings at the 
“ Old Bailey, Friday, Sept 10, 1803 Mary 
Ann Cainey, a daughter ot the prisoner, only 
twelve yenis of age, was examined lelative 
to the idea she eiitei tamed of an oath, and 
the consequences that would lesult iiom 
telling a falsehood The answer which she 
letuincd was exceedinyly coricct viz that if 
she told a falsehood when on oath, she should 
be put in the pillory when in this world, and 
go to the devil when in the next.” 

To the putting of a question to the effect 
above described, I know of no conclusive 
objection, bnt, to the deducing, either fiom 
silence or from any answer whatsoever which 
may have been extracted by such a question, 
a decision pronouncing the exclusion of the 
testimony, objections occur that seem per- 
fectly unansw'erable. 

It IS lequiring of the child, as a condition 
precedent to her being suffered to give a sort 
of relation which a child of any age that can 
speak may be perfectly competent to give, a 
soit of account which a child of that imma- 
ture age (to go no farther) seems altogether 
incCmpetent to give. The testimony to the 
relevant point is to a fact of the most simple 
nature — a fact which, supposing it to have 
— — 

X Leach* i. 199. || Leach, i. 200. 
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happened, must have presented itself to the 
senses of the patient, and inhde a very deep 
impression on them. The subject-matter of 
the testimony to the irrelevant point, is a fact 
of the most complex and abstruse nature : a 
fact that has been matter of dispute among 
the inaturest, the strongest, and acutest 
minds. 

The relevant question — the question to 
which (if to any) the child would have been 
competent to give an answer — was, what she 
had seen and felt? The irrelevant question 
prefixed, and (in one event) sub&titjited to it, 
included a string of que^tions; what on this 
most abstruse subject she had been taught, 
what she had comprehended, and what .she 
had retained? The evidence — the only evi.«. 
dence that, in answer to such an examination, 
could have been given by such a child, was, 
not the opinion of the child, but an article 
of hearsay evidt nee : the account given by the 
child of the instruction it had received.* 

Observe the effect of the criterion so un- 
happily employed. The proper question, 
whether the child has been thus injured, is 
put aside ; and, intitea<l of it, another ques- 
tion is put in, viz. whether the child can say 
its catechism. 

Of the substitution thus made, or prefer- 
ence thus given, of a question foreign to the 
merits — to the only question belongiiij^ to the 
merits, the following present themselves as 
the natural consequences; — 

1 . In some cases, excluding good and true 
evidence; thus excluding justice, and giving 
impunity to the guilty. It the child has not 
been tutored in the requisite manner, and 
that with effect on the part of the child, as 
well as diligence on the part of the instruc- 
tors, the child may have been abused ami 
mangled, the malefactor goes unpunished, 

• In relation to the principal point, at one 
time the practice was, instead of examining the 
child itself, to examine the parents or other per- 
sons as to the account which, immediately after 
the transaction, had been given by the child to 
them. To this sort of evidence, the examination 
of the child itself in court was afterwards added 
or substituted : if added, with indisputable pro- 
priety; not so, if substituted, to the absolute 
exclusion of the hearsay evidence: since, for 
infirmation or conlirination of evidence, the oc- 
casional use of hearsay evidence is not only in- 
disputable, but recognised in practice. In re- 
gard to the principal fact, the reason assigned 
for the preference thus given to the evidence of 
the child itself, was, that that of the parents, &c. 
was but hearsay evidence. In regard to the in- 
cidental fact (the instruction given to the child,) 
the same consideration might have suggested the 
propriety of examining the parents tnemsglyes 
in preference: the account of what instruclon 
Uiey had given to the child, would come from 
their lips in the shape of immediate evidence; 
from the lips of the child, the only shape in 
which it could come would he that of hearsay 
evidence! 


laughing at the sages from whose zeal, to 
little according to knowledge, he has obtained 
a licence. 

2. Placing the fate of the cause (in a ca» 
pital cause, the life of the prisoner) in a state 
of complete dep'endcnce on the will and plea- 
sure of the person or persons under whose 
power the child is all the time ; its parents, 
fur example. Is it their wish that the cause 
should he deprived of the benefit of the child’s 
evidence? The catechism is omitted to be 
administered, or a sort of anti-catechism ad> 
ministered in the room of it, according to the 
nature of the case. By a false answer, had 
the testimony been admitted, the child might 
have been subjected to punishment as for 
perjury, and the parents to legal punishment, 
or at least to disrepute, as for subornation 
of perjury. On the occasion of the prelimi- 
nary examination, neitiicr from silence nor 
from any answer wbat»«oever — from any such 
answer as in tliis view they may have pre- 
sented, need any such consequences be ap- 
prehended. Tims it is, that in this way the 
lull benefit of perjury, or subornation of per- 
jury, may he obtained, without any of the 
risk: the full benefit of perjury, under the 
protei'tion, and as a fi uit of the wisdom, of 
English jurisprudence. 

3. Holding out to false and mendacious 
accusation a receipt for fabricating evidence, 
and, l)y a false gloss, bestowing on it an ap- 
pearance of trustwortlnness. The supposi- 
tion that the individual whose fate depends 
upon his knowledge of the law, should on any 
occasion be in possession of any such know- 
ledge, may he apt to appear ridiculous ; but 
it is wiiat by accident does now and then hap- 
pen. Tlie mother of such a child forms a 
scheme for ruining a male enemy. She em- 
ploys the requisite time and labour in impress- 
ing jipon the«mind of the child two lessons : 
the one, a false story of the supposed injury; 
tlie other, an appropriate cathchisin, such as 
may afford the requisite satisfaction to the 
pious anxiety of the judge. Delighted with 
the advances made by tjie sweet child in the 
science of theology, to entertain a doubt of 
its veracity would be impiety in the eyes of 
jurisprudential science. 

The same artificial mark of trustworthi- 
ness, which, on the occasion just spoken of, 
gave such complete satisfaction in the instance 
of a child of twelve years old, might, in many 
instances, be imprinted with equal facility 
and success upon the testimony of a child not 
above half, or even a third of that age. It 
might even be imprinted upon the faculties, 
mental and vocal, of a naturally-accomplished 
and well-instructed parrot or magpie — with 
this difference, that, in the case of the unfea- 
thered witness, the questions would require 
to be in that form to which an advocate is 
confined when examining a witness of his own 
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side ; whereas, in the case of the feathered 
witness, they would require to be in that 
more commodious form, with the use of which 
he 16 indulged in the examination of a witness 
On the opposite side. 

4. The wording of the test being moreover 
unfixed, as is the case with everything that 
has no more determinate foundation to rest 
upon than that of jurisprudential law, — the 
testimony of the most trustworthy witness is 
liable to be sunk by any failure of coincidence 
between the persuasion of the judge and the 
persuasion of the child (that is, of its instruc- 
tors) on a subject thus obscure and delicate 
Not to mention exti erne cases, such as those 
of atheists and other unbelievers, — Christians 
are not wanting, to whose conceptions the 
devil presents himself in the character of an 
allegorical and purely ideal personage. If, in 
the case of the child whose answers on this 
head gave such complete satisfaction at the 
Old Bailey, the expectation of an eventual 
visit to the piesident of the infernal regions 
was regarded as an article of faith indispensa- 
ble to the present purpose, — an answer dis- 
affirming the existence of that tremendous 
personage, might have been fatal to the me- 
rits of the cause On this supposition, a boy 
of twelve years, whose good fortune it had 
been in other respects to have been under the 
tuition of Dr. Priestley, or any other equally 
zealous defender of the Chiistian faith, might, 
for want of the necessary protection depend- 
ing upon his own evidence, find himself ex- 
posed to the most afflictive personal injuries 
— or, at the expense of real mendacity, find 
himself obliged to pui chase the factitious re- 
putation of the opposite virtue 

Learned judges have seldom time to intro- 
duce any very seal clung probe into the bowels 
of the evidence give them a good lound an- 
swer, satisfaction enters, and ejects diffidence 
“ I shall be put into the pillory in this world , 

I shall go to the devil in the next ” — “ Ex- 
ceedingly correct,” is the observation of the 
reporter , “ exceedingly correct” (unless the 
reporter were incorrect,) — “ exceedingly 
correct, ” or something to that or the like 
purport or effect, must have been the obser- 
vation of the judge. 

In the individual cases in question, the par- ^ 
ties on both sides being low people (for of 
the labours of counsel on their behalf nothing 
is said,) — the answer, being thus pointed oi 
rounded, and adapted to the taste of learned 
judges, passed without further sciutiny. His 
reverend lordship was not less indulgent to 
the young theologian, than a friendly exami- 
ner at Oxford or Cambridge would have been 
to a candidate for a degree in divinity, or a 
friendly chaplain at Lambeth to a candidate 
for holy orders. But suppose this prelimi- 
nary examination conducted by the tongue of 
a well-fee’d advocate alas ! what would all 
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the science of the tender student avail against 
the sharpness of so penetrating a probe I 
Conceive a Garrow opposed to tbe tender 
novice how little would it cost him to drag 
to light either some jeofail in her creed, or 
the confession of a fact which, in the case of 
hei making a tolerable primd facte answer, 
could never be otherwise than true, viz. that 
she had been tutored for the pm pose. 

By considerations of the above, or some 
other nature (that is to say, by some of them,) 
an impression appears to have been made on 
reverend minds Mr Justice Rooke,* m the 
case of an unsatisfactory response, adjourned 
the cause, and committed the young witness 
to the charge of a clergyman, for religious 
instruction, in the mean time. This succe- 
daneum to exclusion obtained the appiobation 
of the other judges. 

To the impressing upon the memory the 
lesson to bib given by the i everend divine, six 
months’ inteival between circuit and circuit 
was, if diligently employed, extremely well 
adapted it would have been equally well 
adapted to the rendering the fair and tender 
leporter more and more perfect in any fabii- 
cated stoiy of an injury, supposing no injury 
to have been sustained. But, on the opposite 
supposition, for the keeping alive in the infant 
memoiy a coriect recollection of the tians- 
action in its true and proper colours, the dis- 
service that could not but be done by this 
long interval pi esents itself as equally indis- 
putable In this point of view, an expedient, 
of the sinceiity of which, in its design, it is 
impossible to enteitain a doubr, presents it- 
self as being, in its tendency, extremely well 
adapted to every purpose of falsehood and 
injustice, and equally ill adapted to every 
purpose of truth and justice 

The case is unhappily of no unfrequent re- 
currence Justice IS wanted for it, if for any 
case It is with this as with most other 
points of pioccdure the difficulties it is 
encumbered with, aie chiefly, if not wholly, 
the work of artifice and science In itself it 
presents little difficulty If mendacity were 
appiehendcd, who would not rather have to 
encounter a raw and juvenile prevaricator, 
than a leflecting veteran, with length of ex- 
pel lence and maturity of age’ 

Wheie evidence is concerned, the duty of 
learned ludges (such has ever hitherto been 
the case) forbade them to do justice Their 
duty 18 to preserve existing i ules . and ex- 
isting rules were made that justice might 
not be done In a case of this sort — where 
evidence of this description was a chief in- 
gradient in the composition of the mass of 
evidence, — if it were lawful to discover truth, 
truth might be discovered with at least as 
much facility and certainty as m the case of 


• Gwillem’s Bacon, ii. 677* 
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ordinary evidence. The fact, if there be any- 
thing serious in it, is established by real 
evidence — by the physical and physiological 
marks of violence. Here we see one of the 
perpetually -recurring cases, in which all 
doubt might so easily be removed, one way 
or the other, by the examination of the de- 
fendant. The examination of the child being 
taken out of the hearing of its parents, on 
the one hand, of the defendant on the other 
— that of the defendant out ot the hearing 
of both, — the light ot truth could scarce fail 
to issue from the colli>iou of the evidence. 

Where immaturity of age dot's not exist 
in any such degree as to dejirive the child of 
the several degrees of the respective faculties 
concerned (perception, judgment, memory, 
and expression) that are respectively neces- 
sary to bestow on the testimony the indis- 
pensable degree of correctness, — the want of 
the faculties necessary to the exei ntion of a 
successful jdan of mendacity, gives to such 
immature testimony, in a very material re- 
spect, the advantage of the maturest evi- 
dence. 

In the immature and tender mind, if the 
influence of the moral and religious sanctions 
is apt to be weak, unsteady, and precarious, 
the mendacity -rest raining inlluence of the 
physical sanction is stronger then than after- 
wards. Of memory, if deeply impressed ami 
vigorous (as, in the sort of ease in question, 
when taken fresh, it can hardly tail to he,) 
the expression is delivered without olFort. 
Invention, under the perpetual condition of 
not being true, and yet appearing to be true, 
is the work of anxious and unremitting labour : 
the less the mind is exercised in the habit of 
reflection, the more apt will it be to sink 
under the trial. 

By the power of the political sanction, con- 
centrated in this lase in all its plenitude in 
the hands of the domestic ruler, the will of 
the patient might be acted upon (it is true) 
with a mendaeity-promoting force superior to 
any that may he expected to bear upon the 
patient in an adult state, in a state of com- 
parative independence. In few adult minds 
is any other fear so strongly impressed, as the 
fear of the rod is, in general, capable of being 
impressed on the infant iiiiml, by a severe and 
steady hand. But the disadvantage to which, 
in this case, the interests of truth and justice 
are subjected by the weakness, of the voli- 
tional faculty, may be expected to be at least 
compensated for by the weakness of the in- 
tellectual faculty. The child strives to lie as 
well as it is able ; but under the opposing 
lorce of cross-examination, it is unable to.lie 
with eflfect.* 


• From the Asiatic Annual Register for 1802, 
pp. 132-144. Indictment for murder; Rutney, 
a boy of seven years old, brought forward by 


This much in regard to the case of in&ncy, 
which is (as already observed) the only case of 
imbecility which has been taken for a ground 
of exclusion by English law. 

A case, however, presented itself not many 
} ears ago, in which u witness was rejected, 
not indeed on account of imbecility, but on 
the analogous ground of a supposed deficiency 
of appropriate knowledge. 

Indictment of a woman for bigamy. Rex 
V. Eleanor Wlietford, Guildford Assizes, Sa- 
turday, 9th August 1806, before the Lord 
Chief- Baron. ( Times and Morning Chronicle, 
1 1th August, both in the same words.) The 
fust marriage, or supposed marriage, the par- 
ties both Engli-h, at Gretna Green, in Scot- 
land. The celebration of the ceremony, in 
the manner usual in Gretna Green marriages, 
proved by the habitual operator, the vice- 
pi iest, a tobacconist. “ David Laiiig, the 
(iretna Green par.son, was first called. He 
"fated that he perfoiined the ceremony over 
file piisoner and her husband, in his way; 
that was, he read nothing, but he said some- 
thing oil* the tongue, arid authorized them to 
cohabit together.” 

'rhe Lord Chief- Baron said he would not 
admit this as a marriage, lie asked him what 
he was. He replied, a tobacconist. His lord- 
ship observed, that a fellow or two, like the 
witness, did these sort of things ; but both 
himself and the parties were liable to punish- 
ment. 

tlie prosecutors to give evidence against the pri- 
.soners, one of them his own mother (p. 138.) To 
the ]ireliminary examination, nothing could be 
more satisfactory than his answers. “ He seemed 
completely aware of the guilt of telling a lie; 
and distinguished the punishment due to simple 
talsehnod, and to falsehood upon oath, by saying, 
that a jiersun guilty of the one deserved to be 
floggetl, hut that tliose who were guilty of the 
othev ought to* be hanged. His general notions 
of right and wrong weie equally correct, and all 
his answers w'cre given in the' most firm and 
undaunted manner. 

“ Having gone through this preliminary pro- 
bation. he was sworn in the usual manner; but 
it very mmimi aiqieared that'>tiot one word of truth 
was tt» ri«+»ected from any part of his narra- 
tive. Fortunately, the story which he told was, 
in itself, so inconceivable, as to carry its own 
refutation along with it.” 

Thus far the report. The jurisdiction of the 
Christian devil not being recognised among the 
Hindoos, the theological, or diabolical partlshall 
we 8.iy) of the test, it may be observed, was not 
anplied. Deserve and ought are the terms em- 
ployed : terms of ambiguous import, importing^ 
obligation, but not specifying the source. Of 
the three sanctions — the relimous, the political, 
and the moral — the last omy seems, on that 
occasion, to have been brought into action upon 
this eastern theatre. A test thus imperfect— a 
test not containing any theological elethents in 
its composition, could not easily have been em- 
ployed in the laboratory of English jurispru- 
dence. 
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Here, then, the fact was out of dispute . 
the guilt, in a moral view (to say nothing of 
the religious,) equally out of dispute . yet the 
judge acquits the prisoner — acquits her for 
overmore. Why ’ Because the state of the 
law, in respect of the validity of tJie iriairiage, 
was not, according to the conception of the 
learned .ludge, proved by a proper sort of 
person “ He would not receive the law of 
Scotland from a tobacconist ” What ^ nor 
yet from anybody else^ That “ both the fel- 
low and the parties were liable to punish- 
jment,” so much his lordship knew So much 
he knew but exactly at that point stopped 
his lordship’s knowledge . and, what is mote, 
exactly at that point commenced his deter- 
mination not to know 

By a special verdict (not to mention othei 
means in use,) he might have been infotmed 
and by the same regular couise, infonnation 
of no slight importance to the whole country 
might have been gained. 

In the case quoted above out of Gwillem,* 
a step altogether out of the regulai course 
was taken. The evidence appeared not suf- 
ficient for conviction . what was the regular 
consequence’ That the prisoner should be ac- 
quitted. Instead of that, the trial is put off 
to the next assizes the defendant, guilty or 
innocent, in prison all the time The pro- 
ceeding was reported to the twelve judges 
it was approved by them it was therefoie 
legal Of these twelve reverend and learned 
persons, the Lord Chief-Baron limnelf was 
one Had he thought of this when tiying 
Eleanor Whetford, he would have learnt that 
there are middle couises between instant con- 
viction and instant acquittal, if the learned 
judge thinks piopei to employ them 

Delay, and of the same length, in the one 
case created, in the other case not cieated 
When created, to what end? That an infant, 
undei seven years of age, might, at the option 
of its parents, 'be instructed m theology, oi 
in mendacity, or in both, while the memoiy 
of the supposed fact bad, if real, all that time 
to fade in When refused to be created, 
what were the cirtumstances undei winch 
the omission took place ’ When the point 
that might have been aimed at by the delay 
would have been accomplished by it with the 
utmost certainty — accomplished to the satis- 
faction, not only of the public at large, but 
of the learned judge himself for (says he) 
“ if you have any advocate of character, I 
will receive his testimony.” Was there, in 
the opinion of the learned judge, any such 
universal perversity at the Scotch bai, as that 
no advocate of character would be to be found, 
who, in relation to this point of Scottish law, 
would be to be prevailed upon to give his 
opinion (to the present purpose called his 
** testimony") for his fee? 

■ Vide supruy p. 430. 


In the former case, the defendant fwitness] 
was “ a fellow that did those sort of things:” 
in the Guildford case, “ the defendant was a 
young lady of handsome person and elegant 
manners, and her appearance at the bai ex- 
cited considerable sympathy on her behalf in 
the spectatois in court.” 

Why mention this circumstance? I men- 
tion it, in addition to what has already been 
said on that subject in another place, that it 
may be seen so much the more distinctly, 
how easy it is, under the existing system, for 
a judge, in meting out justice, to have two 
measures, one for “fellows,” — another for 
“ young ladies of handsome person and ele- 
gant manneis.” and with what unhappy suc- 
cess, powei, in reality arbitrary, has been 
covered up from observation by technical 
forms 

By the descnption of the person of the de- 
fendant m the Guildford case, the recollection 
of the classical reader is naturally sent back 
a few thousand years, to the incident which, 
in all subsequent causes, involved the pro- 
ceedings of the couit ot Areopagus in habi- 
tual darkness. Of course, “ the handsome 
person and elegant manners” of defendant 
Eleanor Whetford cannot possibly have ex- 
CKiscd on the decision at Guildford any such 
influence as, in the case of Rex v. Phryne, 
proved so salutary to the defendant Phryne, 
and so fatal to justice, under Athenian judi- 
catuiet Concerning living judges, wheie 
an j thing of moral blame would attach, fiction 
heiseir is silent but, as over depaited ones, 
history, so, over futuie contingent ones, fic- 
tion at any i ite, maintains an undisputed 
powei Availing myself, then, on the pre- 
sent occasion, of the light of fiction (for, ab- 
hoiring It as exercised for any purpose of 
judicatuie, I have not the least objection to 
it foi the purpose of aigumcnt,) the use I 
make of it is this, viz that, under the law of 
England as it now st.inds (viz in virtue of 
the featuics above dcsciibeu in it,) an Eng- 
lish judge IS at least as much at libei ty as the 
judge of any othei country, in pronouncing 
his decisions, to consult (not to speak of his 
pocket) Ins party, his luimoin, or his taste; 
and that, on condition ot looking grave all the 
time, and pronouncing certain combinations 
of learned words, such as never can be want- 
ing, he will find no more difficulty in acquit- 
ting beauties than in browbeating fellows. 
Not but that, so far as concerns the bare pos- 
session of thejMS nocendi, truth might serve 
a man foi predicating it of all alike, the living 
and the dead: it is only when the faculty is 
to be spoken of as being in actual exercise, 
thfit tiuth will decline to serve you, recom- 
mending it to you to employ fiction in her 
stead. 

t Potter’s Grecian Antiquities, i. 105. Luciaa 
in Cataplo. 
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CHAPTER VII. 

OP THE RrsTORATlVKS FOR COMPETENCY, 
DEVISKD BY ENGLISH LAWYERS. 

If, directed to no other end than the avoid- 
ance of deception, exclusion of evidence is 
bad altogether, had to the whole of its ex- 
tent, — whatever does anything towards the 
narrowing that extent, is so far good. t<uch 
being the elFeet of the restorative processes 
now to he ctjusidered, the application of them 
is so far ^ood. 

Here, then, it might seem at first sight 
that they ought to be dismissed ; referiing to 
the books for an account of them, instead of 
s^eeking to augment the load of this work by' 
superfluous matter. 

In two points of view', however, it may be 
not altogether useless to bestow' upon them 
a further glance. 

One is, the proof they alFord (if any further 
pioofcan he wanting) of the inipiojiriet} of 
tlie rule, of which, in propoition to their ex- 
tent, they destroy the ellic.icy. For in scawi* 
any instance can the propriety of them he 
defended, l)ut by arguments which prove or 
assume the iinpiopiiety of the rule. The 
other is, the jioison the\ keep infusing into 
so commanding a portion of the public mind : 
the imbecility, or improbity, or both, whii'h, 
on the pait of the class of minds by which 
such conceits have been hatched, they pre- 
suppose, and tend to perpetuate. 'J’he laws 
about witchcrafl* w'ere in thcii daj copious 
and tremendous sources of injustice: the op- 
posite conceit about ed'orvism might "o far 
have its use, if, in here and there an in-tance, 
it sei ved to snatch a victim fiom the other 
prejudice, or in any other way to narrow' the 
channel of injustice. Hut, forasmuch as this 
rpiaek remedy serveil to confirm in men’s 
minds the opinion of the existence of the 
disease, and thence to give extent and per- 
manency to an opinion which is in itself a 
most cruel disease, the elfcct of it was, per- 
haps, rather pernicious than beneficial upon the 
whole. What exorcism has been to sorcerj 
and W'itchcraft, the restorative processes heie 
about to be brought into view still are, in 
relation to the [iractice of treating eviilence 
as it it were betw'itched, and thence unfit tor 
use. 

In a system of law', absurdity, even al- 
though no immediate practical consequences 
arc deduced from it, is never a matter of in- 
difference ; for w'hatever is found so exalted 
is venerated, and whatever is venerated is 
imitated. 

To ktHjp up in the composition of the lej^al 
system as large a proportion of absurdity as 
the stomach of the people can be made to 

• Vule Mipra, n. 101, note •. 
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endure, is among the deepest and the most 
favourite arts of lawyercratt : the security 
the impostor is in proportion to the stupidity 
of the dupe. What renders the device the 
better adapted to its purpose is, that in the 
situation in w'hich the lawyer acts, the most 
stupid and the most acute find equal facility 
111 the piactice of it. To adorn a spot with 
a palace, or strengthen it with a fortress, 
demands the skill of the architect or the 
engineei' ; but to encumber it with rubbish, 
is an operation to w'hich the rudest hands 
are com|M*tent, especially if stationed on the 
heights above. 

if w'hat follow's in this chapter should ap- 
pear to rc'^cmble a sick man’s dream, rather 
than a woik of reflection — should exhibit all 
the wildiK'-s of the Arabian Nights, without 
any of the beauty, — {<ardon, gentle reader: 
such as I liavi* it, give 1 it unto thee. By 
me, it has not, an\ of it been made: all that 
I have done b\ it, is to present it in its na- 
tive colours, alliT stii[)[iiiig it of the mask of 
sapience in which law\eiciafl and bigotry hud 
dicssed it up. 

'I'he theorv of tni-tw'orthincss, untrust- 
woi thiiK'ss, and lostoiation of trustw'orthi- 
ness — ol health, disea.e, and mode of cure, so 
lar as concerns the In. inch of the jiathologico- 
psjcholoeu'iil sjstcm here in question, has 
levealed its-clf here and there, in unconnected 
rudimi'iits and liagments, to the sagacity of 
lOiiiih'.h hiwjers. Hut, with shame be it 
spoken, never jet wu" it toimed into a com- 
plete and consistent whole ; never was this 
interesting hiamh of the seience of evidence 
placed upon its piojicr basis, till the genius 
ot Dr. (lall aiose, and da/./lcd with its clfiil- 
gciicc the ejes ot astonished Europe. Hy 
the diseoveries ol that great man, W'e are at 
length enahlcd to iimh'i stand what English 
lawjers havc«l)eeii at. 

'I’he facility of delivering true testimony, 
depends (^likc all other lai’iiUies, moral and 
intellectual) upon .'i particular ore.ui w'hich is 
the scat of It: a portion or piotuhcraiice of 
the htimaii cranium, whLcli niaj be called the 
organ of trustw'orthincss. Near this precious 
organ (alas! too near it) aie stationed the 
organs of interest and nnprohitji^ tw'o of the 
liriiieipal oigans of niitrnstworthincss. When 
the ajipropnale exeiting matter correspondent 
*to either of these respective organs a})plics 
itself to the system, the organ of uiitriist- 
w’orthiness dilates, extends itself, and hy its 
overbearing influence depresses the organ of 
trust w'orthi ness : on the other hand, no sooner 
is the appiopriate and correspondent instru- 
ment of restoration taken in hand, and applied 
secundum artem^ than the tumidity antece- 
dently superinduced upon the organ of un- 
trustworthiness subsides, and the organ of 
trustworthiness (like a giant refreshed) rise* 
and reassuines its native strength and stature, 

E c 
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Antecedently to this theory, by which all 
difficulties are now at length cleat ed up, the 
ingenuity of English sages had discovered 
(though by a method not wholly clear of the 
imputation of cinpiiicism) diveis remedies, 
which, acting upon the peccant and a'dema- 
tous matter of the organs ot unti ustworthi- 
ness, operate upon the oigan of tiustworthi- 
ness in the charactci of restoratives 

The annals of psychology alloi d a case of 
an unhappy gentlemen, a Mr Simon Biowne, 
whose inisfoitunc it was one day to feel his 
immortal soul perish within him * Fot a spe- 
cies of mortification so fatal in its extent, 
the pharinacopaua of that day at least, seems 
not to have fuinishcd any remedy Had the 
disease been confined to that pait of Ihe soul 
which 18 the seat of vei acity, the case would 
not have been thus desperate For the ic- 
stitution ot the oigaii of trustwoithmest., 
Westminister Hall alibi ds no fewer than five 
specifics Foul of those are diawii from the 
mechanical school, and consist in the scien- 
tific application of four several mstruinents.t 
a burning iron, a small seal, a great seal, and 
a sort of lever called a sceptic Ot the fifth, 
the appropriate instrument is a tongue 

When the peccant matter acts in the shape 
of interest, the small seal will sufhee when 
it IS of the nature of improbity, nothing less 
than the great seal will set ve The sceptre 
18 applied to the same pin poses as the gi eat 
seal, but the scale it acts upon is laigci, and 
indeed indefinite By the gieat seal, impio- 
blty 18 discharged in a small stieani, as it 
were by a hand-pump, and fiom only one 
bosom at a time by the sceptic it I'l dis- 
charged as fioin a immp woikcd like that at 
the royal duikyai d at Poi t«mouth, by a steam- 
engine The number of bosoms capable of 
being thus cleared liy it, <iiid by a single 
stroke, is absolutely without li'.nit 

1 Sinninif Lon — In the character of a 
restorative of compel ency when impaired by 
iinpiobity, the use of this instiument is con- 
fined to felonies, and among those to clergy- 
able felonies The i*on, being made led hot, 
is applied to the hand theie must be a hiss- 
ing and an outciy, but of each, any the 
least degiee is sufficient the outcry must be 
performed either by the prisoner or a law'ful 
deputy the hissing may be perfoimed by a 
piece of bacon. In this case, the modus ope- 
randi of the remedy is so obvious, it is almost 
superfluous to mention it the viius is buint 
out by the actual cautery, exactly like the 
virus of a mad dog the organ of untrust- 


• II aivkes worth’s Adventurer. 

•f At an early period, purgation before the or. 
dinary, by those who were entitled to the beneht 
of clergy, acted as a restoration ; but this was 
abolished by 18 Eliz. c. 7* On this subject, see 
1 FhiL 31 Ed. 


worthiness collapses, and its antagonist re- 
sumes its post. 

Somehow or other, this remedy has of late 
years grown out of fashion Instead of un- 
dergoing the operation of the cautery, the 
patient is sent to bicathe the air of New 
South Wales Whethci the competency of 
such ot the sojouineis theie on whose evi- 
dence othcis ot them have been hanged, was 
pi eviously restoi cd or no, is not as yet known, 
the question not having been yet laid before 
the twelve judges It )cs, it must have been 
by the air of the plate, known as it is to be 
in othci respects lemarkably salubiious 

The action of this rcstoiative depends upon 
a vaiiety of ciiciimstiinces, some of them 
not immodiat ly ob\ oils to any but learned 
eyes Tin' diireiencf ^t >• example) between 
a felony cleigjable ».• > c.‘.*to untleigyable,{ 
turns upon a faithii^ 't the value of the 
article stofmi, being italB 4i/s , should be set 
a fai thing too high, the o[»eration would fail 
This 18 so well known, that in that case it 
nevei has been emplojed But it it w’ere 
leally vvoith eight or ten guineas, and valued 
at as many shillings (a case as iiequent as 
the othei is unexampled,) smh undervalua- 
tion would not impair the ethcacy of the re- 
medy 

The offence may even be pi ocisely the same, 

— and yet, no buining, no veracity Theft to 
the value of twelvepeiice fai thing is grand 
laiceny, and gi and laiceny is bin liable theft 
to no gieatei value than tw'elvcpence is but 
petty laicen>, and petty laiceny is not bum 
able The giand theft, conseqmmtly, when 
piopeily punished — that is, piopeily paidoned 

— leaves the veiaeity unimpaned the petty 
theft (till a late statute lame in aid) dc- 
stioyed the vei acity beyond lecoveiv \Vhe- 
thei, foi example, the veiaiily of a Londoner 
who had stolen a quartein loaf was recovei- 
able, depended upon the .issi/e of biead in 
London as sidtled foi that week for, steal- 
ing the selt-iame loaf undei the self-same 
citcumstaiues, would be the grand oi the 
petty offence, act oi ding to the assize.! 


J This distinction was abolished by 7 & 8 
Geo. IV. c 2» —Ed. 

II It may be argued on the other side, that 
though the material subject of the larceny, the 
loaf, is the same, and everything else the same, 
the value, and thence the onence, is not the same, 
since there is the fartlnngs’-worth ot difference. 
This may be very true , and yet the facility of 
revival on the part of the veracity is not as the 
magnitude ot the offence It is, on the contrary, 
in me inverse ratio of that magnitude : for the 
sole difference in the two instances is confined to 
thi value, and it is in tlie greater offence that the 
veracity revives, — it is in the lesser that it isiin- 
revivable. VVhen I say vni evtvable^ 1 mean by 
common law. But no aifficulties are too arduous 
for legidative wisdom. Parliament has spoken ; 
and the farthing’s-worth of diflerence has been 
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summation of the punishment , and the change 
of character inferred from the operulion of it-- 
reforming poweis, that the leturn of veracity 
is to be asciibed. Other |)uni>>hmcnts may 
run their course ; other puni''liments, what- 
ever may be their duration, may have lun 
their course, and the incredibility remain un- 
extinguished. It is not time, but heat, that 
works the cure. Neither does whipping pos- 
sess any such virtue as that of a lestorative 
to veiacity: for whipping is not tiie. A <‘on- 
viction of an otfence, fur which whipping is 
the sentence, cxpi'l-. the veracity; but the 
execution of the senteiiee does not in this 
case bring it back a 'ain. 'I'o a plain under- 
standing, the incicdihilitj might as well b« 
W'hipprd out as buint out, or the new cie- 
dibilit) w'hippcd in as buint in: but tin-, if 
seems, is not law'. Thcie isiiopuiiliei like 
fire.* •' 

Doubts have aiiscn how' an a[)|ilication 
made to the hand sbould cvei ii'ach the lie.irt. 
There aie some people that will i.n-e doubt- 
out of an\ thing, some have been seen sitting 
upon benches for j ears ti'eel her, without do- 
ing any thing but laising ilonbts. 

Not many years ago, aniimemous physii'ian 
of the inechanie.d school, used to (‘vtract 
“ mercury out of the bones.” It was dis- 
chaiged in an nnintm i upteil stream, by an 
hydraulic machine of his own invmilion: lor 
years together, the ad\ ei tisemeiit wa- ii‘- j 
pcated III the L'nidon iiaiu'is. Sir Keiielm | 
Digby’s method of euiing w'ounds was by 
ap[dying a small quantity ot liis sympathetic 
powder to a few' diops ot the bh'od : the cuie 
was peiformed “ without hindranee ot busi- 
ness, or know’leilge ot a betUellow .” tlie pa- 

done away. Since the IMsi of tlie late kmg. * petty 
larceny no hiiiger iiic.ip.ieit.it(,s. Inloie m.my 
ccntuiies arc at an end, who knows Imt that, liy 
fai tilings’- worths at a time, the whole nias.s of 
incredibility may have been icinovtd? 

• There sue cases, indeed, in which wln}>]>ing, 
or tine, or tr.ins])()ttation, or any other kinds of 
punishment, have all the viuut of burning: but 
this is only when they have been Mibstiintfd for 
it by act of parli.uncnt. in all other cases, notlnng 
but burning will serve. The benefit of clergy 
has of itself no virtue: burning, or a statutoiy 
substitute, is indisi 'disable. “ In Lord M'ar- 
wick’s case,” says Piiilhpps (i. IVJ,) ‘■‘one who 
had been convicted of nianslaugliter, and allowed 
his clergy, but not burnt in the band, was called 
as a witness for the prisoner ; and on an objec- 
tion to his competency, the lords referred it to 
judges present, who thought he was not a 
competent witness, as the statute had made the 
burning in the hand a condition precedent to the 
discharge.” — Editor. 

“ The 31 Geo. III. c. 3.5, enacts that no person 
shall be an incompetent witness by reason of a 
conviction of petty larceny : and the 7 and tt 
Geo. IV. c. 29, abolishes this distinction between 
fraud and petty larceny. —/w/-. 


of miles distant. This with him w'as every 
day’s piactii'c. Vide the cases, as reported by 
the learned knight himself These eases are 
mueh stronger than the ease in question. 

'2. A (ireiif Seal. — The sort ot great seal 
to be employed on this oceasion,is that whieh 
is employeil for granting paidons. Supposing 
(what has sometimes happened) the ground 
of tlu* pardon to have been the persuasion of 
the eonvict’s innoeence, the restoration of 
the admis'-ihility would, under the rule of 
eousi-.(t‘uey, he a iieee-sary eoiisequenee : in 
eveiy other case, whatever propriety there 
might be, coiisi-teiiey is out of the qiic.stion. 
All evpeiimeiit was once made hy another 
sort ot seal, called a pi ivy seal: the experi- 
ment failed, tlie seal was not found to be 
big enough. -f 

'File iMidon, has if been a pardon upon the 
ineiit-', nr not upon lliemeiits? What sort 
ot a thing is a paidon upon the merits? by 
what maik is it to be distinguished from a 
I pardon through favouritism, corruption, or 
I ca|iiict‘? What arc the piopcr giouiids for 
paidon-’ — Wliiil hiwjci ever thought it worth 
ins while to put to himself any such ques- 
tion ■' 

I All these (jiiestions, t<>gethor with many 
I another that might he added to them on the 
ground of rea-oii, an*, toitunalely for the 
reader, rciuleied snpei lliimis h\ f wo deternii* 
nation- oil the ground of positiii* law'. IbilesH 
ill |iattieular eiieumstaiiees, exeluMon on the 
^seoie of iuiaiin is nor done awav hy a pardon 
on the ineiMs ; it is done away hy a pardon 
' which cannot hy any pos-ihility have been a 
, paidon u|>oii tin* merits; 1 mean a pardon 
' granted liy 't.ilute, at a particular time, to 
I all maletaetois without distiiietioii. In this 
ease tlu* iiislrumeiit is, 

3. ,1 Sn/iti3. — The power of this engine, 
as applied lo other [lUi poses,^is no secret: 
in the eliaraeler iit a re-torative of trust w'oi- 
thiiu's-, It has lu vei yet leeeived the atten- 
tion it (leserie-. In the ease of the burning 
lion, the (iiiiieiple u|ioii ^\hieh tiiat iiistru- 
' inent act-, ha-, to rendtr it clear, been de- 
' elaied to be the same as in the case of the 
statute paidon. The sceptre may, to this 
] purpose, he considered as composed of an 

j + The English of this is, that it belongs to the 
Chaneellor. not to the liord I’rivy Seal (or at 
least not to the Lord Privy Seal alone,) to grant 
pardons. Understand, in a direct way; for in 
an indirect way, as above shown," it belongs to 
anybody. 

[a statute of the last session but one (0 Geo, 
IV. c. 2.5,) enacts, that a pardon under the sign- 
nianual, and countersigned by a Secretary of 
State, shall have the same effect as a pardon un- 
der the great seal Editor. ] 

•‘‘See Book VI IT. Teehnical Procedure; 

XIV. NuUiJicntion. 
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inBnite number of burning irons, applicable 
at the same time, and (like Sii Kenelm's 
sympathetic powder) at a distance, to an in- 
definite number oi liandc Inquiring into each 
man’s conduct and ch'uacter would give infi- 
nity of tiouble By so simple a contrivance 
as the application of a soi t of rod, called a 
sceptre, to a loll of pai chment, all this tiouble 
is saved 

So far, everything is as it should be Rut 
one consideration [ircscnts itself, suggesting 
melancholy reflections. The power of ti ust- 
worthiness and untiustwoitluncss is vested in 
the same royal and sacred hands as the power 
of life and death If it depend upon the plca- 
suie of his Majesty to extiipatc the vnus of 
mendacity from any the most corrupted heai ts, 
and in any number, so must ltd foitmi in 
any less tainted hearts — a multo fortwn in 
all untainted ones Obsei vc, then, the untliec 

— the habitual and heieditaiy malice, of the 
advisers of the ciown for so many suciesstve 
ages at no greatei expense than that of a 
piece of parchment, with the mnmcntaiy use 
of a gilt stick, the expense of winch is in- 
curred already, they might banish for evei the 
spirit of mendacity fi om the lips of men they 
might make all men tiustworthy, — and they 
w'lll not. 

It has been exactly with these adviseis of 
the Defender of the Faith and so foith, as 
with those of the Pope of Rome Po'^'-essing 
the key, it depended upon him (the successor 
of St Peter) to thiow the gates of Paradise 
wide open, as those of Kensington (laideiis* 
on a Sunday ! Yet did he keep them shut , 
opening only now and then a wicket, all fui 
the p.iltry piofit ot selling tickets one b> one 

4 To com hide, and crown this list of 
cahahstical and preteinatmal rcstoiatnes of 
tinstwoithine'«s when expelled by iinpiobitv, 

— we come to one, the opei.iiioii of svliieh, 
though more poweiful than all of these [uit 
togethei, IS altogethei natural, and in “ the 
oidinary coutse ot things ” This (it in this 
rase as m the otheis, the iiistiuiueiit must 
be specified) coiisj,sts of the tongue of an 
attorney-geneial, employed in >>0 faiinliai an 
operation as that of telling a lie An assem- 
blage of wmrds, pin porting to be a history of 
the prosecution, w'lth the judgment in which 
It terminated, is written upon a piece of parch- 
ment this parchment is called a ; ecot d Lies 
there are alw'ays in it, or it would not he 
what it 18 — eriors scarce ever : in the ease in 
question, at any rate, there are none This 
will not hinder the attorney-geneial from 
commg into court and saying (if be is in the 
mood,) " 1 confess errois in the recoid ” so 
rare as he does so, so sure is he to be taken 
at his word.* 


* Smith, if that be the man’s name, spelt vntli 
a y instead of an t, or with a superfluous e at the 


It has been already mentioned as among 
the intermediate ends of lawyer- craft, to cor- 
rupt the tnoials of the people, and among 
the means to that end, the planting and che- 
rishing in the public bioast the love of lies, 
by causing then salvation to be conveyed to 
them, oil evciy favourable occasion, thiough 
that coirupt channel On the pi esent occa- 
sion, that smihtci policy employs itself with 
peculiai advantage Pin suing this line of 
policy, law'vers have heafied mischief upon 
imscliief, that lies upon lies might be em- 
ployed, and pupulai itj upon populaiity gamed, 
by cm mg it They have aitcd as a suigeoii 
would do, who, having a mad dog tied up, 
should sccittlv iMit or slip the knot, that the 
aninial, on gaming its libiuty, might send 
m to its inastei a suppl\ ot pafieiits In ait 
endless vaiiety of shape-., the) have entailed 
iinii upon the innocent, ami against this luin 
they havt left no remi'dy but in a lie for 
the guilty, >es, but tot the miiocenr there 
IS no meity, no safety, hut iii a he A Pnn- 
doia’s box i-> opeiud upon the people, and 
such IS tlic ( out n value ot the machine, that 
111 nut lung but a lie shall there be powei to 
shut it Undei such a sjstem, wheie is the 
bosom that can defend itself against the love 
of lies ^ 

Aincnean savages have been proverbial for 
ciuelty I'lie savage is mild and placable, 
coinpaied with the English luwyei The 
savage iiunccs oi hi oils his enemy, and is sa- 
tisfied the Luvyei, at a whisper fiom above, 
gluts on the child uitbuin his uiifiruvoked 
and meieenai) oiutlty No mischief is so 
imassuagcablo a 5 that wdmli emidoys for its 
instiument a m iSs t.f coiiupted language. 
Peiillus’s bull, aflei it bad In oiled its author, 
was soon laid upon tlie sbelt Corjiipfion of 
blvoJ, the in VI ''lion ot a coiiupted uiider- 
staiidiiig’, at the siig;i>-uon of a coiiupted 
heart — that most iiaibaious ot all abuses of 
woids, — lemaiiis, if ihe lawyei have his will, 
icmaiiis to coi i iipt justice as well as language, 
to the cud ot time 

By a lie fiom the attoiiiey-geneial, lawyei- 
craft’s last shift (such vutue is theie in a lie) 
even this syphilis, so dexteiously inoculated 
and so stiictlv entailed, leccives its cuie. 
The be is spoken, and the patient is made 
whole and not he alone, hut in and through 
him, an endless Ime of patients 


end of it For finding errors, of a sort fit to be 
confessed, a sure way is to inrke them ; but 
should there happen to be none, it comes to the 
same thing. 

N.B — Should these errors, or any other er- 
r »rs, have been made by the attorney’s clerk by 
whom the indutment was diawn up, — left or 
made in it, whether to save the trouble of reading 
over, or to oblige a friend,— they are as good 
errors as if they nad been made by the attorney- 
general himself. 
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In this same ultimum remedium, the suitor, 
to whose indispensable witness (guilty or not 
guilty) it has happened to have been con- 
victed of perjury, beholds, in one case, his 
only hope. 

I say in one case: for here comes in quibble 
upon (luibble. Prjosecute ;it cominun law, the 
iiiudinisMbility is pardonable: proiccnte upon 
the statute (for there is a >'tatute against per- 
jury,) it is not pardonable. How is it then? 
In this case, and this alone, has the sovereign 
been ill enough advised to tie up In'! own 
hands'-' Not he, indeed: but the man of law, 
till corrn|)terot blood and laiignaee, has tied 
them for him: the same -“opliist, who. In his 
qnii ks, ousted the iiino(‘ent oi paidon in thit 
former i-a-e, follows np hi- blow and ousts 
another set of innoeeiit pei-ons, ot whom (as 
ill the toimerea^e) tin--, and this .done, is 
known, viz. their innoeence. Sueh is the doc- 
trine, as it stands in the book-. Ni* that any 
jiidce need he bound b\ it, any fuithei than 
it is agiceaole to him to be bound h_\ it. 

Cleansing our bp*' ot the Ihi-h hmgu.ig'* — 
emerging ii (Mil the region-- ot impo-tuie- let 
us speak, if pns--ible, in plain Kngli-li. 'i'lie 
power of the privv seal to lemit luiiii-hment, 
and therewith to re-ioie ilu* faeultv ol giving 
testimonv, ha\ing been «pie-lioiied on the be- 
half of the ch uieelloi , na- di-allowed. lint 
the powet of the elianeellor. a- we Inive s.-eii, 
has its limits. Among tin' ollieei- ot the 
crow'll, to the power ol the attoriiex -geneial, 
and to that alone, the-e limits o]tpo-e no bai. 
The privy seal (it may be -aid) hi-ing phiee- 
able and ili-plaeeable by the knit;, al-o the 
chancellor, al-o the attoi'ie,-geneial, — the 
distiiiciioii is Imt iiomina! in e\ery ea-e it i- 
tbe power ot the kin*;, aeling onl\ h\ diiFe- 
rent hand-. 'J'o a -eeond w-l.inei'. h(*we\er, 
there W'ill be a iet\ -uli-: inlial dill'erenee. 
Each tunctionaiy, -o Ion-' a- he letains In- 
ollice, retain- at lei-t a neg.itiie upon e\ei\- 
thing that is done in it. Re-li. lined by any 
con-iderations whatever, let tlie attoniey- 
geneial loi the time being lefii-e to conie— 
error-, — unle— by -ome -trance lui-hap theie 


practice, everything is matter of cross and 
pile. JurisprudtMice is not among the subjects 
of human knowledge: to picdieate certainty 

of it, or anything approaching to certainty 

certainty to a discoiir.se w hich has not so much 
as a certain word belonging to it, is an abuse 
ot language. Where statute law is, and judges 
in duo subjection, there, and there alone, is 
certainty . 

What the lion Las striven in vain to do, may 
sometimes be done by the mouse. It has 
already been stated, that, it the parehinent is 
j out of till* way, tlie competency of the per- 
' jiiri'i- sets the gainsaycr at deii.ince. Here, 

I tliiin, is a power of re-t<M':ition, vested in any 
' hand which, hy fair or foul means, with or 
j without li-k, c-in gain a mmiicntary command 
! ovei the ncci'— ary [laichmciit. 1 throw out 
I tills as a hint to tlic ingenuity of future (unc- 
tionarios, when-soi'ver .stationed and howso- 
c\ei dciiominati d, who, wilhor w’ithout right, 
po--es- the physical faculty of taking in hand 
these mysterious parchments. Whieh would 
he till' more astute coiiti ivance, — smuggling 
the paichment for a few minutes, or confess- 
ing cnois ill it w’hen there are none, and by 
a man who has never looked at it? 

On otiicf occasions, availing themselves of 
the power they po-sess dv facta over these 
jireeious paichmcnts, judges have made out 
ofthem 1<M- theiiiseUes the faculty ot leaving 
a man in po— c-sion of a remedy, or depriving 
him ot it, at pb-a-urc. For example, in the 
case ol a piost-cution deemed malicious, they 
begin with so ordeiing matters, that, without 
po-scs,-iiig a copy of the reeoid (^the record in 
wliicli the lii-lory of the pio-ecutioii is sup- 
po-t'd to be given,) no man tlius injuied shall 
I Iniic it in liis power to seek ledre— : this 
dime, they allow iiim this copy, or withhold 
j It fioin liiin at plea-tire. 

j Tl-e e\pi-(li->iit is so perfectly in the style 
of jiiii-pi iidential sconce, tint, though an 
imioccnt lu.iii weie to h,* s:i\cd by it from 
pum-bmciit, or the widow or the oiiphan from 
lo-iiig their -ub-i-teuce lor want of evidence, 
j I should not de-pair ol -geiug it (it occasion 


should be eiiois (and tlicii pel haps not in all 
cases) the tc-tuuony would be inadmis-ible. 

Meantime, in tin- account is a— iimcd a 
proposition which not impiohably may not be 
true, — \iz. lliat, in virtue ot a iceoid, in 
which, at the suit ot the king, conviction and 
judg'iicnt are legi-tcied without ouilawry, — 
in the same way as outlaw’iy is done away, 
ill a ca-c where the king i- nominal plaintilf, 
by the king's uttmney-geiieial, hy so easy a 
piocess a- the telling of a lie, — so, in ease of 
conviction and judgm-.-iit, may all other penal 
con-equenee-, liy the -aine lie. Perhaps th^ 
iii;iv not he tine. It would be .-caree worth 
w liking across the room to see all that has 
been s;iid about it. When once we steer a 
hair's-breadth out of the sphere of every day’s 


served) employ I'd in practice. 

Wcic any otlicr in-tance wanting, the prac- 
tice e.illed iriilidi au'iiaf the reeord mi,., lit serve 
to -how that tlic-e mysteiious taheriracles of 
pretended ti ill h ai e never employed in a man- 
ner -o congenial to their destination, as when, 
like einis and halls, they are in some way or 
other made the instruments of trick and siib- 
tciluge. IJy an unlearned reader, a record of 
the court, being a history of the proceedings 
ot the court, would naturally be supposed to 
be the work of an oilicial band, trcasiiied up 
in otrn-i.il custody, and as little in danger of 
finding itself in any other than otbcial hand.s, 
as the regalia at the jcwel-ollice. Alas 1 by 
the mob of gazers whose station is at a dis- 
tance from the curtain, how imperfect the 
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conceptions formed of the mysteiies acted 
behind it! It is the destiny of these jewels of 
the jurisprudential treasury to hnd a Colonel 
Blood in every phuntiff wliose attorney sees 
reason to urge him to thi<> daring enterprise 
By so simple an opeiation as the filching 
(anghco-jargoHice, withdrawing) the record,* 
>— the plaintiff, should it be his fortune to 
discover in time a momentai y gap in his evi- 
dence, gives himself a right to a new trial, 
while, under exactly the same necessity, a 
defendant would be left to take his chance, 
trying the cause a second tunc upon affidavit 
evidence, to know whethei it shall be tried 
a thud time upon pio[ier evidence. 

Necessity, the mother of invention, will 
sometimes give biitli to expedients, which, 
when once brought to light, are aftci wards 
adopted by convenieiu e In the tlieati c of the 
ingenious Mr Astley, the lips of the diamatu, 
persons being scaled by authority, scrolls upon 
great occasions, petfoim the office of sweet 
sounds From this humble station might not 
a hint be taken foi the use of a moie exalted 
theatre? A statue (anyone of the three kings 
might serve) attiicd in the costume of the 
great officer of the ciown, his majesty’s at- 
torney-gcnei al , and upon the pulling of a 
string, a scioll, as it diops, uiiiolls itself, with 
this epigraph “ Ills Majesty’s Attoincy-ge- 
neial confesses eriois in the lecord ” 

Not that It IS in the nature of things, that 
in any tank (much less in so high a lank) an 
English lawyer should feel himself less at lus 
ease when saying the thing that is not, than 
when saying the thing that is fai he it fiom 
this pen to dip itself in any such iniustiee 
in that point, theie could not be any the 
smallest difference between the living pet son 
and the statue But a case not iiiifiequeiitly 
realized is, that — the habitual station of that 
high officer hciiig, not in tliat high cout t in 
M'hich, besides the tlnee wooden kings, the 
“ king himstJf ’ is, in the intendment of law, 
always pijgsent, but on the other side of the 
passage — the consequence is, that as often as 
crrois arc to be confessed oi any other func- 
tion to be performed by the person of that 
high officer in that high com t, the passage 
Is to be crossed This is the iiiconvemence, 
in tendei consideiation wheicof, the pioposal 
1& submitted it being <'A>nsidcred bow per- 
fectly light in the bala^.’e any quantity of 
mischief of which non-law'ycrs are the bearers 
is, when set against a grain of inconvenience 
pt easing upon any such learned, especialU 
any such eminently learned, pair of feet or 
ahouldcis' there needs no rhetoric to impress 
upon learned minds a due sense of the mag- 
nitude and importance of the occasion 
What if the learned gentleman in office 


• See 3 Bl. Com. 337. 


for the time being were to come into court 
once for all, and confess errors in all records 
present and future ; taking, pro hac vtce, lies 
for errors ’ Alas ! that would nevei do ; in 
the first place, it would be true, it would 
rip open the hen whose eggs are fees. 

Such are the lestoratives to competency 
under English law 

Is there any part of this theory of resto- 
ration capable of being regarded in a serious 
point of view ? Let us try let us take that 
which presents the gravest a<«pect From the 
butmng iron, the gieat seal, and the sceptre 
(it maybe said,) no great matters aie to be ex- 
pected Admitted, — of all these instruments* 
— admitted, they leave the man as they found 
him But the little seal ? this is quite another 
affair this doe*’ not leave a man as it found 
him this actually destroys his interest. In 
a will, a legacy ot £30 is given to a man who 
otlieiwis^’ would have had nothing does 
not that give him an interest in supporting 
the will by his testimony ’ He agrees not to 
accept the legacy , and, in evidence of such 
agreement, commits it to writing (it is then 
tailed a release,) and puts his seal to the 
release His right to the JEoO is now cleai ly 
gone and is not Ins intciest, the supposed 
mendacity-promoting motive, gone wnth it’ 

No, indeed is it not still the same impos- 
tuie, only a little more thickly covered 

In the fiist pi ice, let it never be out of 
mind, that, accoi ding to the pi me iples of the 
cxcdusionists tlicmsel\e«5 (as tai as their prin- 
ciples can be judged of by then practice,) 
the nostrum ncvti can be of any manner of 
Use, since, be the inteiest which a man is 
undci evci so greet, they admit him notwith- 
standing they admit him, as we have seen 
alicady, when he is an extiancous witness; 
they admit him ovci .iiid ovei again, as will 
be seen further on, w hen he is a party 

In the next place, if the state of the mind 
be at all considei ed, it is not in the nature of 
the case, that fiom the operation (make the 
most of it) the state ot the witness’s mind 
should expel lence .my mateiial variation 

He releases, he gives up his inteiest. But 
whence came this saciifice’ The saciifice 
may be to any the greatest amount , but to 
any the least amount, a saeiifice without an 
iiiduceincnt is an effect without a cause. One 
cause alone constitutes any r<itional mode of 
accounting foi such a sacrifice, — viz atieaty 
between the pioposed witness and the party 
to whose interest the testimony (it is under- 
stood) will be sei viceable But if any such 
tieaty has taken place, the witness must have 
said ovei and over again, and naturally to, 
c]^> in the heating of, more persons than one. 
So and so is what, at such a time and such 
a place, I saw so and so is the testimony I 
have to give In othei words, over and over 
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again it must have happened to him to have 
delivered extrajudicially, in the presence of 
aVariety of witnesses, in substance and effect 
(if not in tenor) the very evidence winch, 
if admitted, he will have to deliver in judi- 
cial form and place. How then can it he said, 
that, when the pecuniary interest is out ot 
him, supposing it reallj out of him, he is de- 
void of interest? If that ho true which is so 
decidedly airirmed as well as disatfunied hy 
English lawjers, that reputation, reputation 
for truth and honcstv, is of no value to a 
man, then indeed ho is devoid of iiitei’est : 


testimony is really under the action of inte« 
rest, to he regarded as if it wore not.* 

In some ohstin ite cases, the virtue of the 
little seal has been found not altogether 
strong enough for the woik assigned to it. 
An occasion is upon record, in which, maugre 
all the efforts made by the witness to get 
rid of the interest, and with it of the matter 
of untrustworthiness, it stuck to him like 
birdlime, so that the consequence was, he 
could not he received. Experiments are not 
I unknown to juiisprudence, any more than to 
! other arts. The milder, howsoever morbid 


hut if reputation he of any tlie least value 
to him, if he would part with so much as a 
farthing to preserve it, then, even in that 
case, he has still an inteiest ; and an inf crest 
adeipiate, accoiding to thoiii, to the produc- 
tion of meudacit v in any case. 

Here, then, ’is an inlorost, and that an 
ade(]uale one — an inteiest not taken away 
hy the operation, but still huhsi.,*tiug. Re- 
maining in all cases, it '•upeisodes the neces- 
sity of looking out for any of tho^e modifi- 
cations which maybe produced lt\ an\ diifer- i 
once in flic nafure of the iiifercst in iliderent ! 
cases. Ihif, for illustiatioii and s(ill m<ue * 
complete satisfaction, let u- htok a little way j 
into those diil'ereiiees. 

In the next place, then, hen' is a traiis’- 
aetion bet ween two |)‘irties : an inducement 
there must have been on each side, or the 
transaction eould not have taken place. On 
the one hand, unless an advantage in s<»iue 
shape or oth(>r acei lied to him from it, the 
releasing witness would not ha\e pei formed 
his part in it : and moreovei, on the other 
pait, unless sonic adiantaee aeeiaied to the 
party, neither would the paity have borne 
ins part. Hut tliis adv.int.ige to tliepait} 
could not, in the natuie of tin* e<is«., li.ivo 
been eonstituted by anUhuigel'e tli.an a tie 
of some suit or otliiT, direct or indirect, en- 
gaging the witness to persoveie, and delner 
in court evidence to the same elFeet as tliat 
wliieli liad been delivered hv him out of com t. 
What p.irtieiihir shape it may have liajipened 
to this tie to assume in each individual ease, 
it would ill geiieial he liuitless, jyid alwais 
needless, to attempt to investigate. 

Take the matter in another point of view'. 
The fesliinony thus vamped u(), — is it tiue 
or false ’ If flue, the vamping is of no use; 
if false, what then is the elfcet of it ? 

Useless, then, it is most eoinplctelj, this 
lawyer's pantomime. Ihit though useless, it 
is far from being inoperative: it is praefieally 
misehievoiis. Though interest never can he 
a just cause of cjclm^ion, it never can t.iil to 
he a just cause of susjncion. The object of 
the mummery, the efieet of it, it it has wiy 
(and it is not the lawyer’s fault if it has 
none,) is to wipe away this suspicion from 
the mind of the judge ; to cause a man, whose 


and peccant, matter of interest, might it not 
he asoihed as it were hy the more acrid mat- 
ter of felonious untrustvvorthine.ss ? Might 

• In a case deemed in the last reign, decided 
in the tune of Lord 3Ian.sfield, a doctrine is laid 
down, hy which, if acted iqion, all objection to 
ti'e comjietency of a witness on the score of In- 
tel cst is virtually done aw.iy. (Peake, 106.) A 
I witness having a n.itural interest in the event of 
a cause- having a betpust to gain by the esta« 
hlishmeiit of the validity of a contested will (the 
beipiest of the reversion of a copyliold estate,) 
ofh-red to give up his interest hj giving up his 
cl.iim to tlie heipiest. 'i’lio p irty to the cause — 
the ji.irty piincijMlly inteiested in the estaldish- 
ment of the validity of the will, declined accept- 
.'•nee of the offer. The testimony was admitted 
as competent, though tlie offer was not accepted, 
and the inteiest reniamtd. From this time, the 
decision having remained unquestioned, notning 
but a mere p intommc can he necessary to there- 
i inovnl of the bar to the competency of a witness 
I on the score of interest. The witness makes his 
1 how to the attorney for the party, and tenders a 
I })iece of ]»archnicnt culled a surrender or release: 

I the attorney m.ikcs his bow to the witness, and 
puts by the parchment. 

In that instance, jierhaps, to obviate the im- 
jHitation of collusion, the party to whom the 
surrender vv.is tendered was the heir-at-law, the 
party prcimliced hy the eNtaldisl’ment of the will. 
'J'his )>.irtv, thinking pro*'abiv that the effect o^’ 
Ins jef’iisal wopld he to knock up the will, re- 
fused to accejit the profKred lieiielit: hi- would 
have got tins jiart of the succession, hut, by the 
coiiSKjuent istablishinent of tlie whole will, he 
wiHild have lost every other part. 

M'onld the decision liave been the same, had 
tlie surrcmliT tciideied ljj;en a surrender made 
for the use of the lesidiriry devisee or legatee? 
It might have been, with neaily as little danger 
to tiulli, . 111(1 with more benefit to subst.vntial 
justice. Ill tins c.-ise, the party to whom the offer 
w'as made, and tlie party liy whom it was made, 
having each of them a nerfect and uiulcfalcated 
interest in the establishment of the will, the 
maker of the offer might have been assured be- 
forthand of the non-accc])taiice of it ; which he 
could not be, in an tqu.d degree, in the other 
case ; since the heir-at-law, rather than have no- 
thing, might in that case have accc]>ted the offer, 
and in a future similar case certainly would accept 
it: t’le devisee had everything to gain by agree- 
ing to refuse the offer, and everything to lose by 
not agreeing to refuse it t since, if he did not 
undertake to refuse it, tlie witness, having no 
motive for making it, would not make it, and so 
his testimony could nut be receiv ed. 
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not the matter of interest be considered as 
iMrged in that of felohy ’ The doctrine of 
vnerger* has done in its day greater feats than 
this. If this bo admitted, everything else 
is plain sailing. Witness, having an interest 
not purgeable by release, commits a felony 
nothing more easy . felonies are committed 
every day for much worse purposes Plain- 
tiff prosecutes witness pleads guilty, puts 
on a bacon glove, and is burnt in the hand . 
attorney-general confesses errors in the re- 
Wrd ; which, whether there are any or not, 
he is always ready to do, on propci occasions 
knd proper considerations. If one of these 
operations will not be sufficient, the other 
will; at any late, both together 

Thus, if you have the misfortune to tar 
your coat, put a little butter to the tai , the 
tar is merged m the buttei , ru^ on a little 
oil called spirit of turpentine, tar and butter 
are both merged in it altogether merge m 
air, thin air, and your coat is as admissible 
as it was before 

Thcpharmacopoeiaof technical restoratives 
bears no slight analogy to the impostures 
that at diffeient periods have been seen acted 
on the spiutual and medical theatres — \oex- 
arcism, animal magnetism, and traotonsm 

Of the operations of the exorcist, the suc- 
cess 18 infallible,, in the expulsion of non- 
existent devils of those of the magnetist and 
the tractonst no less so, in the expulsion of 
non-existent diseases. Of the operations of 
the lawyer, oi rather the knot of lawyers 
(for here co-operution is necessary,) the suc- 
cess, in lespect of the expulsion of the demon 
of mendacity out of the breast of the patient, 
is no less assuied, piovided he was never 
there if he has not been there at the mo- 
ment preceding the opeiation, neither is he 
imniediately aftei it But if at that antece- 
dent instant of tune the demon was m ac- 
tual possession of the premise's* is it in •the 
power of the rejease with its talismanic seal 
to eject linn ? The prayers and mandates of 
the exorcist, the arm of the magnetist, or 
the brass of the tiactonst, would he of equal 
efficacy. r 

In these several impostures, as in most 
others, the respective opeiators have this in 
common, that, in the instance of any given 
ndividual, it is not always altogether easy 
to determine to which of two eongenial and 
eo-barmonizing classes he appertains — that of 
the impostors or that of the dupes As to 
the junsprudentialist, his most common state 


is, perhaps, a sort of middte si^te between 
the two. What he knows is, that the pre« 
tence makes business and brings fees : whal 
be cares not about is, whether it be true or 
false. 

In one respect, the jurisprudential opera- 
tors fall far beneath the medical and pneu- 
matological. By the force of imagination, in 
addition to the non-existent diseases, the 
magnctizer and the tractonst may not impro- 
bably have now and then administered cure 
or relief to an existent one By the same 
poweifiil though unsteady instrument, it may 
even have happened to the exorcist to have 
quieted or soothed real and excruciating per- 
tuiliations, howsoever derived fiom an un- 
real source But after the acts of exorcism 
peifoimed by the lawyers for driving the 
demon of mendacity out of the bosom of the 
witness, — if so it was that 'at the time of 
clapping tljp seal to the piarchinent he was 
in possession of the premises, in any one in- 
stance could he evei have been expelled’ 

On the north side of the Tweed, witnesses 
we have seenf) are subject to a kind of 
iseasc called partial counseL It seems to 
be a sort of contagion, the matter of which 
IS adherent to the witness’s box. Fortunate- 
ly, the Phaimacopaua Edinhurgensis affords 
a specific for it it is of the cathartic class, 
scientifically (shall we say, oi vulgarlj’) called 
a purge A dozen or two of words aie given 
a man to gabble secundum pi eescriptionem, he 
having first placed himself duly in the place 
and posture of a man giving evidence, — and 
the remedy is at once administered J 

As to the peccant matter, fortunately for 
the bystanders, it goes off, not by the prtmee 
vice, like the matter of incredulity in the 
bosom of Felix, when, as in Ilogaith’s print, 
expelled by the eloquence of the Christian 
oratoi , but by a sort of insensible transpi- 
ration 

As to its efficacy, the proof of it is in every 
day’s practice Not a case in which the spe- 
cific has evei failed to he admmisteied, not 
a case m winch, after the operation, a patient 
was evei known to complain of any the 
slightest rgmiiant of the disease. 

•f Vide supra, p. 39fi. 

J This IS in allusion to the practice m Scot- 
land of putting two questions to a witness after 
he IS sworn, to the following effect; — “ Have 
you any ill will against the prisoner at the bar ?” 
“ Has any one given or promised you anything 
for what you are going to say on this occasion?” 
— The second question onlv is put to witnesses 
for the defence. — Ed. 


• 2 Bl. Com 17«. 



PART IV. 


VIEW OF THE CASES IN WHICH EVIDENCE HAS IMPROPERLY BEEN 
EXCLUDED ON THE GROUND OF VEXATION. 


CHAPTER I. 

VEXATION TO INDIVIDtlATS AllISINO SOLELY 

OUT OF THE EXECUTION OF THE LAWS, NOT 

A PilOi’EK GROUND OF EXCLUSION. 

It has already been proviMl — that is, observed 
(for surely this is one of those eases ia which 
to observe is to prove) — that there are cases 
in w'hich exclusion of the evidence, on the 
ground of the vexation inseparable from the 
delivery of it, i>. a proper measure; — viz. 
where the collateral mischief consisting of 
the vexation is prejionderant over the direct 
mischief produced by the chance of inisde- 
cision or failure of justice resulting from the 
want of the evidence. 

It was, at the suun‘ time, and in the same 
way, i)roved, that tliere are cases in which 
such exclusion, bott omed on that same gi ound, 
is not a proper measure ; — viz. all ca^es in 
which the balance us lietwecn the two mis- 
chiefs is on the other side. 

Tlie 'several ca^es in which the mischief of 
the vexation lesulting from the delivery of 
the evidence is c.ipable of being preponder- 
ant over the mischief of inisdecision or failure 
of justice for want of the enidence, have this 
common property, — viz. that the vexation is 
produced by circumstiinces entirely indepen- 
dent of the uneasiness produced by the ob- 
lig.ition of making any di»closure, the etfect 
of which is to subject the proposed witness, 
or any other pcrs,m, to any punishment or 
other burthfusome oblig.it ion, to which it is 
the intention of the legislator that he should 
be subjected. It is produced, in all these 
cases, by cucumstancos accidental and ex- 
trinsic : for example, dis. n o})oi tionate expense 
by reason of a long and « xpeiisive journey or 
voyage ; irreparable loss of time ; disclosure 
of collateral facts, such as a third person has 
no right by law to be informed of. 

Besides these accidental lots of vexation, 
there is, however, one, which may be consi- 
dered as naturally, and in the ordinary course 
of tilings, attached to the obligation of giving 
evidence: and that is, the thought of the 
unpleasant and more or less prejudicial con- 
sequences, which the evidence may have Jhe 
effect of producing, to the prejudice of the 
proposed witness himself or some other per- 
son, by reason of the execution of a judicial 


decision, of which such evidence may consti- 
tute, or help to constitute, the ground. By 
the idea of such consequences, considered as 
liable to be produced by the evidence, an 
unwillingness to deliver it (which is as much 
as to say, vexation in the event of its being 
delivered) will, in many cases, be produced. 
Concerning this unwillingness, indubitable 
or presumable, a notion bus obtained, that, 
in many if not in all cases in which the ex- 
istence of it is regarded as certain or probable, 
it constitutes of itself a eulhcicnt reason for 
excluding the evidence to which it is regarded 
as attached. And, in one of the most enlight- 
ened nations* of Europe, this notion, having 
been adopted by judges, and, under their 
authority having formed itself into a rule or 
maxim of jurisprudential law, has constituted 
the basis of an ai rangeinent exercising a most 
extensive and important influence over the 
whole fabric of the law of procedure. Re- 
garding it as one of the most pernicious and 
most irrational notions that ever found its 
way into the human mind, 1 propose to allot 
this whole Part to the task of sifting it to 
the bottom, in the hope that the labour em- 
ployed in a task at once so important and so 
new, will not be regarded as ill-bestowed. 

To constitute a just ground of exclusion, 
the lot of vexation here in question must be 
a mass of that evil over and above what 
woqld have l^een produced by a decis'on to 
the same effect grounded on other evidence — 
on any evidence to which th^lot of vexation 
in question would noji have been attached. 
For, supposing the exclusionary notion to 
extend to all other evidence — to other evi- 
dence at large — to whatever vexation might 
come to be produced by evidence of whatever 
description, having the effect of subjecting 
some person or other to the punishment of 
other burthensome obligation in question, — 
to say that, in consideration of the vexation 
thus resulting, no such evidence ought to be 
received, would he as much as to say, there 
ought not to be any such thing as a punish- 
ment or other burthensome obligation ever 
imposed ; in a w'ord, that there ought not 
ever to be any such thing as a law. 

But (it may be said) there are such things 
as bad laws : and in no country is the body 
of the laws altogether free from them. Now, 
the effect of the practice which, in opposition 
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to toe exdutnonarf rule in question, forces 
testimony from persons of all descriptions, 
without regard to unwillingness and conse> 
quent vexation, is, to give to whatever sub- 
etantive laws it is employed in giving execu- 
tion to, a degree of efficiency much beyond 
what they would possess in the opposite case. 
But, by giving tins extraordinary degree of 
efficacy to all laws (substantive laws) with- 
out distinction, it will give the same degree 
.of efficiency to as many bad laws as it hap- 
pens to the aggregate body of the laws to 
include . and forasmuch as in every existing 
system the extent of this mass oi bad laws 
is more or less considerable, the mischief of 
the practice against winch the door is shut 
by the exclusionary i ule would be propurtion- 
ably great. 

In the character of an argument in favour 
of the exclusionary rule, the detect of this 
argument will, I imagine, be found apparent 
upon the face of it ^ But inasmuch as, when 
sifted to the bottom, it will be found to lead 
to discussions of a very debcate and impor- 
tant nature, I do not propose to leave it ulti- 
mately 111 Its present state, to stand altoge- 
ther upon its own sti ength or weakness Foi 
the present, however, conhmng the examina- 
tion to the question immediately appei taming 
to the present Book, 1 shall content niyseli 
with bringing to view, by way of answer, the 
following observations viz — 

1 Supposing that, for the accomplishment 
of the purpose stated iii the argument, the 
exclusionary rule is, upon the whole, well 
adapted, it can be so in no othei respect than 
that of its operating in the charactei of a 
debiktative upon the whole of that poitioii 
of the body of substantive laws to which it 
applies; weakening their efficacy, — iciidciing 
them so much the less efficacious, in lespect 
of the purposes which they le&peclively have 
in view. But, so fai as this a*ioue is rolisi- 
dered as the result ot the lule in qucbtion, 
and that result a henehcial one, it ]> no othei- 
wise of use than as any othei institution or 
arrangement would be of use, that should in 
an equal degree coirtribute to weaken the 
efficacy of the law's 

On one only supposition would the balance 
oi its effects be on the side of benefit , and 
that IS, if the aggregate body of the law's 
were so constituted, that the mischief le- 
sulting from such as are mischievous, out- 
weighs, upon the whole, the good resulting 
from such as are of a henehcial chaiacter 
But, that, even under the worst government 
of which any accounts are extant, the sup- 
position here in question was evei realized, 
seems altogether improbable for, on this 
supposition, a state of anarchy would be less 
mischievous than — would be preferable to 
~-8uch a state of government. 

2. The person to whom it is propoi»ed to 
’ V 


form his opinion, and consequent decision, 
respecting the propriety of the exclusionary 
rule, is the legislator In the political state 
in question, either that rule is not as yet es- 
tablished, or it is already established. If not, 
then, considered as addiessed to the legis- 
lator, the argument stands thus : — 

Monitor. In the state subject to your au- 
thority there aie a multitude of bad laws : to 
weaken their efficacy, please to establish this 
exclusionary rule. 

Leyi<ilator Excuse me Of such laws, it 
any, as in my judgment are bad laws, 1 shall 
not content myself with weiikcning the effi- 
cacy, I shall abolish them altogether. In 
regard to such of them as in my judgment 
are good laws, I should be sorry to do this, 
or anything else, that should in any degree 
weaken their efficacy. 

Shift now the scene to a state in w'hich 
the exclu<|ionaiy rule has already been esta- 
blished — 

Momtoi. In the state subject to youi au- 
thoiity there are a multitude of bad laws It 
has lieeii proposed to you to abolish the ex- 
clusionaiy rule Do no such thing it is a 
most useful i ule , it sei ves to weaken the ef- 
ficacy, and thus to diminish the mischievous- 
ness, of youi bad laws 

Lcgitlator Thanks foi your caution. But 
being also fortunate enough to have a multi- 
tude of good laws, my wish is, to give to those 
good laws the highest degiee of efficiency 
they aie susceptible of The effect of this 
exclusionaiy lule which you aie so anxious 
to pieseive, is (taking youi own account of 
it) to w'caken the eflicacy of whatever laws, 
good as well as bad, it is applied to Taken 
in its nutuial state, and unless subject to li- 
mitations to wbu'h you do not propose to 
suliject it, it applies to all laws, and wea- 
kens the efficacy oi all it is foi this teason I 
me<in that it should no longei have any ap-< 
plication to any of the good ones , and it is 
in that view that I mean to abolish it alto- 
gether As to the bad laws, 1 shall not con- 
tent myself with weakening then efficacy . 
convince me of their badness, and 1 shall 
abolish them 

Monitor But, among those laws which in 
your ]udgmciit are bad ones, and which ac- 
cordingly you propose to youi self to abolish, 
may not there be some, which, legard being 
had to the affections and prejudices of the 
people, It would appeal to you not advisable 
to abolish ’ 

Legislator. 1 should be sorry to find any 
such but if such there he, there aie several 
courses, any or all of which I should prefer 
to the giving up the benefit of the increase 
wbk'h the abolition of the rule would give 
to the force of such of the laws as to me 
seem good ones. 

1. I would cause to be laid before the peo- 
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pie the reasohs by which my disapprobation 
of such laws as to me seem bad ones was 
produced. Having operated upon my mind, 
probably enough they may operate on other 
minds ; especially as coming from a station 
from whence, if tolerably well dealt with, 
men are apt enough to take their opinions as 
well as their laws. And, moreover, should 
it so happen, that, by my reasons thus made 
known, any others should be brought forth, 
that in my maturcr judgment should prove 
preponderant over mine, 1 propose to myself 
to take the opposite course ; viz to go over 
to the side of the people, instead of their 
coming over to mine. 

2. In the meantime, if I despaired of behig 
able either to bring over the people tft. my 
opinion, or to carry over mine to theirs, 1 
could, if I thought it worth while, lea\e the 
debilitative rule to apply itself 1o the parti- 
cular laws thus appearing to niu>t<) be had 
ones. Leaving these law-s in that state and 
degree in which 1 found them, the people 
would have no reason to complain of me ; 
and, barring the operation of the rule in de- 
bilitarion of my good laws, I should give to 
them all the operative force which it is de- 
sirable that good laws should iiossess. . 

In the case where the e\iden(‘e'in ques- 
tion is of the self-regarding, the self-crnni- 
nating kind, — if testimony extracted tiom a 
man’s own lips were attendetj witli aiu the 
smallest degree of probability of unjn''t '.uf- 
fering on his part, over and almve that which 
results from testimony extracted fiom an ex- 
traneous and indilFerent witness, there would 
then (on the gionnd of danger of deception 
and consequent misdecision ) he, in point of 
reason, a ground, not for exclusion indeed, 
but, however, for su'.pieion and eautioii more 
than ordinary on the part of the judge, lint 
who does not see tliat the supposition thus 
brought to view for the piirpO''e ot illustra- 
tion and argument, is a stippo'-ilitni which 
holds good, not in the pre->eiit ease, hut in 
the case directly opposite, vi/.. that of self- 
serving testimony .•* with only this dilFi'ience, 
that, whereas in tl>.il ease theie is onlv a 
chance of the evisfenee of falsehood on that 
side, there isaeertainty of the non-existence 
of It in the present ease. It is not every 
man that will swerve from the truth for his 
own advantage: a man of entire probity will 
not, to the value of a hair’s-brcadtli. Hut 
there is not that man breathing, who, being 
in his right mind, and having his own interest 
alone at stake, ever will knowingly swerve 
from the line of truth to his own disadvan- 
tage. 

There is but one sort of evidence which, 
practically speaking, is free from all diniger 
of producing deception by mendacity ; and 
this is the sort of evidence upon which an 
exclusion bus been put by Euglish lawyers. 


Two men have each committed an ofibnee» 
or done, each of them, an improper act of apy 
other description — an act which in both cases 
is improper in the same degree and the 
same way. In the instance of one of them, 
it so happens that the act can be proved 
against him without resorting to his own tes- 
timony : in the other instance, so it happens 
that, though with the help of his own tes- 
timony it would be proved upon him, yet 
without that help it cannot. Is there any 
earthly rca*4un why the lot of one of these 
men should be better than that of the other? 
why his suiFering should be in the smallest 
degree less ? Yet, under the exclusionary rule, 
one of them sulFers not merely less than the 
other, but nhsobitely nothing; while his not 
more guilty fellow suifers the full sigour of 
the law. 

Cro'-s and pile (whether antecedently or 
siihsequeiitly to conviction) would not, by 
man in general, would not certainly by Eng- 
lish liiwjers, l)c regarded as a just and proper 
iiK'thod of determining, amongst two or more 
equally guilty , which should and which should 
not sillier. Cross and pile, when called in by 
the common sense of jurymen for their re- 
lief in a situation of honest doubt, has been 
reprobated with indignation by their learned 
and olFieial directors. Hut, in the case here 
in question, acquittal by cross and lille would 
be a signal improvement, if substituted to 
acquittal by the force and virtue of this ex- 
clu'.ionary rule. In cross and pile, the natu- 
rally -sagacious or learnedly- instructed knave 
would not behold any means of safety more 
open to himself than to his less instructed 
lellows : whereas, it is the nature of the ex- 
clusionary rule to operate as a licence for 
tleluiquciicy to all those whose astuteness, 
seconded by ordinary good fortune,' enables 
them to lake advantage of it. Who shall 
count the multitudes that day after day have 
been aciing under this licance? For it is 
among the properties of this invitation to 
guilt, that those who act under it with most 
i«-lic)ty ami success are those who enjoy the 
uitoimr advantage of ‘not being known to 
have acted under it. 

That, under the protection of this licence, 
the impunity of the wicked may be as com- 
plete. and the encouragement to wickedness 
as inviting as possible, malefactors and law- 
yers have joined in another practice. Under 
circumstances of notorious delinquency, libe- 
rated in virtue of this or any other incident 
foreign to the merits, malefactors may be 
seen everywhere holding their heads high, 
and (as often as occasion presents itself} 
assuming the port and language of injured 
innocence. Accordingly, when a delinquent 
has been thus fortunate, to speak ot him in 
the character of a delinquent is an offence 
punished, and with equal rigour, as i the ob- 
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jeefc of the imputatioii had been a character 
of the purest innocence. In a place where 
fhappiljr for the existence of society) the of* 
lOnsiirenesB of unwelcome truth to the feel- 
ings of evil-doers does not enable them to 
transfer upon their censors the punishment 
due to themselves, what a clamour was once 
raised by the appellation of acquitted ftlons / 
As if an acquitted felon was a «ort of animal 
no more capable of finding itself in existence 
on English ground, than a spider was sup- 
posed be in Ireland. All this while, under 
the genial influence of this and so many other 
rules so ingeniously and successfully directed 
to this end, acquitted felons and acquitted 
male&ctors of all sorts and sizes are as inucli 
at home in the British Lleo, as venomous 
■erpentt in Guiana, or t rocodiles in the Nile 
In a relaxed constitution of the body poli- 
tic, acquitted and unprosecuted malefactors 
of all kinds are no less congenial to that ai- 
tificial body, than, in a constitution of the 
same character, the taenia, the lunibricus, and 
the ascaris, are to the natui al body In one 
particular, the parallel discovei s an unhappy 
failure. In the natural body, it is not in the 
power, and as little (let us hope) in the wish, 
of the licensed piactitionei, to piopngiite the 
breed of the vermin to the plague ot nhich 
it is exposed : whereas, in the political body, 
by the in^iuments which theie has been «uch 
frequent occasion to bring to view, we have 
been seeing the hand of the practitioner ot tii- 
pied, with unwearied perseverance, in sowing 
the seeds of wickedness in every iiuaginable 
shape. 

CHAPTER II 

ENUMERATION OF Tilt SORIS OF rviDtNCE 
IMPROPERLY EXCLUDED ON THIS GROUND 
BY ENGLISH LAW. 

Various are the points of view in which the 
vexation, that in this case appeals to have been 
taken for the ground of the excluiiion, has been 
contemplated various the correspondent mo- 
difications of which the evidence, regaided as 
the cause of such veiPatioii, has been consi- 
dered as susceptible , and the coriespondcnt 
specific denominations that cither have been, 
or (to express those seveial points of view, 
and the consequent arrangements they have 
given birth to) require to be, respectively af- 
fixed to those mudihcations Numcious are 
evsii the sources fi oni winch tho«e modifica- 
tions have been derived — 

■ I. The nature of the consequences of the 
evidence m respect of good and evil Hence 
the distinction. — evidence ofa nature to serve, 
evidenee of a natui e to disseive 
2. The identity or diversity, of the person 
yielding the evidence, and the person affected 
by the consequence of it. Hence the modi- 
ficatimis expressed or expressible by the ap- 


pellatives eelf^ierving, and uy-difservingt ojr 
self-prejudtcing.* 

3 His station in the cause : whether that 
of 8 party or an extraneous witness. No ap- 
pellatives deduced from this circumstance; 
but, in respect of the legal arrangements, much 
importance given to it. 

4 Nature and denomination of the suit, on 
the occasion of which the evidence is proposed 
to be delivered ; viz ciiminal, or iion-ciiminal 
— commonly called civil 

5. Nature of the evil constituting the vexa- 
tion , VIZ. the evil or disservice pioduced by 
the disclosure. From this source, and the 
second and fourth taken together, come the 
modifications expressible by the several ap- 
pellatives helf-crminative or self-inculpative, 
self-dts(/rannf/f *,elf-discrediting,oi simply sei/- 
oneiatwe (as whcie blame is out of the ques- 
tion ) 

6. The mature of the affection which is 
the scat of the vexation , viz. whetbei sclf- 
regaiding or sympathetic 

Where one person (a trustee) standscharged 
with the interests of anothei (a Jidei-committee 
or ce^tuy que trust) as in the case of guaidian 
and waul, factor (oi agent) and principal, law- 
yer m>d client (especially wlieie the existence 
of the lelation is voluntaiy outlie pait of the 
tiustee,) an affection ot sympathy, of which 
the iidei-comniittee is the olqect, may natu- 
lally enough be supposed to exut in tl.e bosom 
of the ti ustee This being assumed, a conse- 
quence IS, that whore, fioin the evideme de- 
hveied by the tiustee, a vexation oi prejudice 
ot the selt-iogauluig kind may be expected 
to befall tin. lidvi committee, a pi oportionable 
(hoW'Oevei sfioit of equal) vexation ot the 
synipatlietie kind may, in like mannei, be ex- 
pected to find Its way fioni the same soiitce 
into the In east of the tiustee To this head 
may be rcieiiedthe most plausible reason that 
has been tonnil foi the e\elusion that has b^en 
put upon what, taking the only appellative 
in use, and which is of the dyslogistic, or vi- 
tuperative cast, may be called tt usl-hreakiuy 
01 trust- betrayiny evidence 

Where, a number of individuals living to- 
gethei in the chaiaetei of membeisotthe same 
family (as is the case with husband and wife, 
parent and child,) evidence delivered by one 
inembci would be a eau«e of vexation to an- 
other, — vexation in a mixed mass, partly sym- 
pathetic, paitly self-regarding, is liable to find 
its way into the bosoms of these several mem- 
bers fiom that source. In this vexation we 
see the most plausible reason that has been 
found for the exdusion that has been put upon 
some of the modifications, and some only, of 

* binder the mutual appellauve telf-regard. 
tng^ both self-serving and selt-disservmg are 
comprised. Self-serving evidence belong not 
to tne present purpose. —(See the next Chap- 
ter.) 
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that which may be termed famify-peace-dis- 
turbing or family-disturbing evidence. 

When the effect of a lot of self-criminative 
evidence has been to produce the conviction 
of him by whom it has been delivered, it is 
capable of receiving the appellati<»n of self- 
convicting evidence. But, fora^iich as, ante- 
cedently to conviction, this c*ct, not having 
as yet taken place, can only be matter of ex- 
pectation and (’OTijecture, the appellat ion could 
not, without iinpropri(‘ty, ho applied to hclf- 
criminutive evidence at un> such uuteccdeiit 
point of time. 

Laying together the modifications deduced 
from the several sources? above mentioned, wc 
shall find six species, each presenting itself as 
entitled, on some account or another, to a se- 
parate consideration. Tiiesi? are — 

1. Self-criminative, reaching beyond hclf- 
ouerative. 

2. Self-oncrative, and self-criin;vative not 
reaching bejond it. 

3. Self-disgiacing. 

4. Self-discrediting. 

5. Trust-prejudicing. 

6. FaimIy-iK*ace-di!>turbing. 

The olfoct of the testimony will be in some 
respects dillerent, and the reasons for and 
against the admission of it stand upon a cor- 
respondently dilferent footing, accuiding as 
the htation which the proposed deponent oc- 
cupies in the cause is that of a party, or that 
of an extraneous witness. We will consider 
him succe-'sively in both these stations: as a 
party, in the ensuing Part ; as an extraneous 
witness only, in the present. 

CHAPTER III. 

IMrUOPRIETY OF THE EXCLUSION PUT CPo.V 

SKLP-UISSI IIVING EVIDENCE BY l-NOLlsH 

LAW. 

§ 1. Usi'i nf self disserving evidence, and mis- 
chief resulting from its cu'clii.sion. 

The fundamental rule on this subject is 
generally given in Latin : JVemo tenctur se~ 
ipsum accusare : no man is l)Outid to accuse 
himself. Taken by itself, the proposition, as 
thus delivered, having its source rather in 
the aifections than in the understanding, has 
more of rhetoric in it than of logic, and pre- 
sents no clear idea until it he translated into 
more simple language. The part of an ac- 
cuser is one part ; that of a witness is an- 
other. The part of the accuser is that of the 
plaintiff, of wbi(‘h that of the prosecutor and 
that of the informer are modifications ; these 
Ifeing names that are given in different cases 
to the plaintiff, according to the natuxe of 
the cause. By no man shall be bound lo do 
so and so,” is meant, no man shall be liable 
to be punished for not doing so and so. Uf 
the pvAoosition, no man is bound to accuse 


himself,” the literal meaning, reduced to clear 
and unambiguous language, is, no man shall 
be liable to be punished fur not instituting a 
penal suit against himself ; for not preferring 
a bill of indictment against himself, or lodg* 
ing an infoiHiation against himself ; or not 
bringing a penal action against himself; or 
preferring an appeal against himself, — as the 
case may he. 

in plain English, the maxim is neither 
more nor le^-s than so much nonsense. To 
find an intelligible meaning for it, we must 
have recourse to practice; we must shut up 
-our law-books, and observe what passes be- 
fore our ojes. We then find that the ques- 
tion is, not whether a man shall be bound 
to commence a suit against himself; nor yet 
whether, without being called (tlm suit Le- 
ing commenced by any other person,) he shall 
be bound to come and give evidence against 
biinself: but whether, being called, and ques- 
tions being put to him, he shall be bound to 
make aiissW'er to sm-h questions. 

The substitution is not a mere impropriety, 
hut a sophism, a fraud. A law which should 
say to a man — Whenever it happens to you 
to commit a crime, eomc and accuse yourself, 
come and give intormation against yourself — 
would, oil the taco of it, be an absurd one. 
'I'he olijeot of the sophism is to cause it to 
be believed, that, in the liberty of propound- 
ing to a man undci accusation or suspicion 
of a Cl line, questions, the object of whieb is 
to discover wlietluT he is guilty or no, this 
sort of absurdity is involved. But, that no 
such absiudity is involved in that liberty, is 
what everybody will sec, to whom it is not 
more agreeable to shut liis eyes. 

Observe, too, what in this case is the im- 
poi't attached to the terms expressive of ob- 
ligation — hound, forced, compelledt Observe 
w'liat is the nature of the compulsive force. 

()bligatiod to speak is not here in question. 
In tlic case w'here the penal* process is of the 
acute kind, punishment directed to this ob- 
ject is wdiat has been commonly expressed in 
French by the wovCi question — in English, by 
the word torture. ' 

Obligation, on the part of the defendant, 
there is in fact in this case none. What it 
imports is mere permission: permission to 
the adverse party (the plaintiff,) and to the 
judge, one or both, to put questions to the 
defendant ; for the sake of the faculty which 
thence results to the judge, of noting the an- 
swers or the silence (whichever is the result,) 
and drawing his inference from them. 

From the faculty of putting these ques- 
tions, what is it that the defendant has to fey? 
It is this : From the known principles of hu- 
man nature, according to a course of obser- 
vation common to all mankind — according 
to the result of a set of observations, which 
it can scarce happen to a man to hare arrived 
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at fluan^s estate without having had frequent 
occasion to make — between delinquency on 
the one hand, and silence under inquiry on 
the other, theie is a manifest connexion; a 
connexion too natural not to be instant and 
inseparable. 

, The delusive language in winch interested 
ariafice has dressed out the exclusionary rule 
being thus stript otf, let us now take a more 
detailed observation of the mischiefs flowing 
firpm it. These niischiets will coriespond to 
the uses of the species of evidence thus maikcd 
put for exclusion : i e. to the occasions on 
which, and purposes ibr which, the demand 
for it 18 liable to present itself 

1 . In the first place, in so far as it is to be 
had, it has already been stated as being (not 
only upon the face ot it, but by the confes- 
sion of those who, notwithstanding, have been 
in the habit of excluding it) the very best 
possible sort of evidence the evidence the 
most completely satisfactoiy evidence, in a 
word, so completely, and even exclusively, 
satisfactory, that, accoiding to the Roman 
system, after the delivery ot such evidence 
as under English law is deemed conclusive 
even where the punishment is at the highest 
pitch, the mass of evidence is icgardcd as 
deficient without evidence of this kind , and 
the deficiency as being so important, that tor- 
ture {howsoever ill employed) has, undei the 
dominion of that jurisprudence, been every- 
where employed for the filling it up. 

First use of self-dissei ving evidence — aug- 
menting the securit) against misdccision and 
failure of j usticc, by furnishing the most ti ust- 
worthy and satisfactory ground of decision , 
the best security against failure of justice, or 
misdecision, for want of evidence, — y\i evi- 
dence of the best, most Irustivorthy, most 
satisfiictory kind. JIabes confitenUm reum, 
says the Roman oiator as much as to i^y. 
Having this, what more can you desire? 

2 . This is not^ll. Under the distress pi o- 
duced by the exclusion put upon the best evi- 
dence, recourse has been had (through a sense 
of necessity, and that the wound given to 
justice might not be ^'ast endurance) to bad 
evidence of various descriptions evidence, 
the inferiority of which has, on other occa- 
nons, and where (for want of bettei) there 
has been a real demand for it, been not ac- 
knowledged merely, but pioclaimed Under 
this description come — 1 . The supposed con- 
fessorial testimony of the party, delivered 
thfOUgh the meduina of hearsay evidence, 
aUd, of course ^in case of misconception, 
4 es^ed or undesigned) without the opportu- 
nity of explanation, completion, and correc- 
^n. 2 . Written discourse, supposed to be in 
the hafidnnriting of the party, and supposed to 
contain on his part a sort of confessorial tes- 
tiihOny, delivered in the state in which it has 
l^en supposed to be found, but, at the option 


of the adverse possessor, complete or muti- 
lated ; and, at any rate, without adequiUe op- 
portunity given of explanation. 

Second use of self-disserving evidence, 
adding a secuiity against misdecision and fai- 
lure of justice, by culding or substituting more 
trustwort hy e|^ence to les s trustworthy.* 

* It 18 curious to observe the desperate shifts 
to which legislators are put, in order to counter- 
act the pernicious effect of the debihtatives which 
they have suffered to be introduced into the sys- 
tem of judicial procedure. 

In one instance, tor want of that best sort of 
evidence which lawyers have taken care to ex- 
clude, lawyer-led legislators have been forced 
to content themselves with, and to set dovm as 
conclusive, the very worst sort of evidence, viz. 
common icport. 

By one sutute, reputed thieves,® haunting the 
avenues of playhouses, and so iorth, are made 
punishable so and so. 

If a maivcan be proved a thief, what matters 
It where he is found ^ If he cannot be proved a 
thief by other means, how is it that his being 
found in the avenue of a playhouse is to prove 
him so, or so much as contribute anything to 
the proving him so'* Not to speak of passengers, 
— among all the persons who, from the building 
of apla^ouse to the burning of it, ever entered 
into a playhouse, has there ever been a single 
person who was not found m one of the avenues 
to the playhouse * 

A reputed thitf** reputed such by whom? By 
the thiet-takcTs A reputed thief is a man who 
is believed to be such, by some person who is, 
or professes to be, acquainted with his habits of 
life. Who 18 that pci son ** Anaccomphee? No; 
for in this case he would be able to speak to some 
individual transaction, in the course of which 
the reputed thief acted as one In a wo^d, and m 
experience, it is never other than a thief-taker. 

But the thief-taker,— by what means is it that 
he has come to form, concerning tbe man in 
question, an opinion pronouncing him a thief* 
By the word tliief (though not in all cases and 
necessanly, yet obviously in the present case,) a 
habitual thief, a man who is so by habit, is im- 
plied To constitute a habit requires a multi- 
tude of acts By any one single act is he capa- 
ble of being proved to have been a thief m so 
much as a single instance* If so, there is no 
need of any such law. 

What? Cannot you prove so much as a single 
act* Then how is it you can prove the habit? 
Cannot you prove so much as an act ? Then how 
18 It you can prove so many as (though it were 
no more than) two such acts * 

Curious enough must be the sort of testimony 
on which a man is convicted under this law. In- 
to the composition of it, no individual act can 
enter: opinion, the opinion of the thief-taker, 
IS everything there can be of it I know him to 
be such* I know him to be generally looked 
upon as such : of this sort is au there can be of 
It Against erroneous or mendacious testimony, 
the grand secimty is cross-examination : cross- 

• ilJnder the fi Gea IV. c. 83 , which r^aled 
all former statutes against rogues, vagabonds, 
&C., persons may be punished for being • re- 
puted thieves.**^ and persons are so punished 
every day at tne poMce-courts.— Ed. 
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3. The person whose bosom is the source 
of self-disserving evidence (the plaintiff, or 
more commonly the defendant, in the cause) 
is one person : that person is forthcoming of 
course. Whatever evidence is extractible 
from that source, is extractible on the spot, 
and without addition to the exiiense. Stop 
\ip that source, whatever evidence you can 
hope to get from other sources, if got at all, 
you must get as you can, from, perhaps, a 
variety of sources, from each at the end of 
an indefinite length of time, and under the 
pressure of an indefinite load of expense. 
Hence, 

Third use of self-disserving evidence, saving 
of delay, vexation, and expense. 

A striking illustration of this last use is 
afforded by the case in whieh, for (h<* con- 
viction of a defendant, it is necessary that 
his handwriting .should he pioved. 

As, at a trial at common law,^the party 
him.self (the detiendant) <*an in no ea-e he ex- 
amined in behalf of his adversary the plain- 
tiff; the plaintiff, to prove the defendant’.s 
handwriting, is obliged to go upon the hunt 
for other witnesses. In some instances, a 
witness for this purpose will he to he had 
without any additional e.\[)ense. Hut this 
is altogether matter of chance ; and for this 
single purpose it may be necessary t(^ fetch 
a witness on pin pose, at any degiee of in- 
convenience to the witness, from any ima- 
ginable distance, and consequently at a pro- 
portionate expense. This expense rests nlti- 
niately on the shoulders of the party who on 
that side hears the burthen of costs. If the 
burthen of costs rested uniformly on the party 
who is in the wrong, even in that <‘ase this 
unnecessary expense would be a grievance : 
in case of mala jides, indeed, it may have 
its use in the character of a punishment : 
hut it would be a supposition by much too 
favourable to the intellectual character of 
the law, and by much too injurious to the 

examination, by which, if the individual facts 
charged are false, true ones (liy their inconsis- 
tency with which, they are disproved) may be 
brought out against them. In no other criminal 
case would the depriving the defendant of the 
faculty of cross-examination be deemed en- 
durable. In this case, by the very nature of the 
evidence (that is, of the only fact deposed to,) 
the faculty of cross-examination stands excluded. 
When, in a case of this sort, a man says, I be- 
lieve this man to be a thief; should the case be, 
that he entertains no such belief, by what evi- 
dence can his falsehood be made appear ?~ Do 
you know of any one instance in which the man 
acted as a thief? This is the only sort of ques- 
tion, which, in the view of discrediting the de- 
claration of opinion^ could be asked ; and this, 
by the supposition, is one that cannot be asl^d. 

Not that to the account of the exclusionary 
system alone is to be placed the offence commit- 
ted against justice the law that has last been 
brouOTt to view. It is the effort of necc^ity. 


moral character of the people, to suppose 
this to be the more common case. Nor yet 
does’ the burthen of costs rest, with any- 
thing like uniformity, upon the party who is 
in the wrong, or even upon the party whom 
the decision supposes to he in the wrong. So 
far from ii, that, to distinguish the cases in 
whieh it shall rest upon the party who is sup- 
posed to be in the wrong, from those in which 
it shall rest upon the party supposed to be in 
the right, is a discussion that occupies the 
contents of a reasonable octavo volume. 

The expense, which consists in the pecu- 
niary allowance to the witness, added to that 
of the instrument of summons, with the law- 
yer’s fees belonging to it, appears in pounds, 
shillings, and pence; hnt the delay and vex- 
ation (not to -peak of incidental and casual 
exjienses, which may he the neces.sary ac- 
companiments of the process of investigating 
by reilection and himtin(> out by inquiry a 
muirs connexions, for the purpose of light- 
ing on some per-oii capable of proving his 
handwriting by the regular mode of proof,) 
all this put together forms a mass of inconve- 
nience, which, though it cannot always be cor- 
rectly expressed in poiinds,shilIings, and pence, 
is neither the les>. real nor the less heavy. 

When the sort of witnc.ss in question, or 
one who is thought to be such, or pretends 
to he such, has been hunted out, the prize 
may hut too easily turn out to be no better 
than a snare and a source of miscarriage. 1 he 
suitor whose misfoitunc it is to stand in need 
of such testimony, is thus rendered depen- 
dent upon nlie probity and prudence of an 
individual more or less likely to he in con- 
nexion with the adversary. In case of non- 
appearance, the witness is, indeed, answerable 
in damages. Ho it so : but suppose the pro- 
(lerty at stake an affair of thousands, while 
a few hundreds or scores would afford the 
witfiess a sufficient inducement to stand an 
action on that ground, or to take himself out 

.struggling under the load of debilitatives, by 
which, under judge-made law, to that deplorable 
degree of which the printed accounts are witness- 
e.s, the arm of penal justice is enfeebled. Capital 

f iunishnient (by which humane men are deterred 
roni testifying against crimes, more than dis- 
honest men from committing them,)~-this, toge- 
ther with the principle of nuIliHcation (by which, 
on the ground of pretended errors discovered by 
fee-fed brethren, the power of pardon is given 
by judges to lawyers and their clerks,) — these, 
together with other causes of debility, the enu- 
meration of which belongs not to this purpose, 
cannot but be admitted tor their share. 

But, independently of these concurrent causes, 
the single virtue of the exclusion put upon self- 
inculpative evidence suffices to account for a 
large proportion of that mass of unpunished 
delinquency, by the contemplation of which the 
legislature was drawn into a measure iw out- 
rageously repugnant injustice as that which has 
just been brought to view. 
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of the rea<^ of it? Suppose another modifica- 
ti(m of fraud* more simple and more safe. To 
a question put out of court, ** Can you prove 
such or such a man’s handwriting^” the wit- 
ness, who in fact cannot, answers, however, 
,and purposely, in the affirmative. On the 
trial, he answeis in the negative : the docu- 
ment, a necessary one (a note of hand, sup- 
pose,) is set aside, and the cause is lost 
What punishment * what remedy ’ Pegury, 
by the supposition, there is none, and for 
the falsehood out of court there is no punish- 
ment. 

The only sort of peison to whom it is 
possible (speaking of suitors) to pt ofit by 
the pretended teiideiness of this rule, is the 
knavish and immoral suitor, who, being m 
the wrong, and knowing himself to be in the 
wrong, avails himself ot the inability of the 
adversary to fulfil the conditions thus wan- 
tonly imposed upon him by the law , avails 
himself of this misfortune to obtain a triumph 
over justice It is for the pui pese of leward- 
ing a^ encouraging the iniquity of one knave 
of this description, that the useless burthen 
above delineated is fastened upon the shoul- 
deiB of perhaps a bundled suitois. 

On the supposition ot a pei feet calmness 
as between the paities, seconded by an un- 
common degree of intelligence as well as 
disinterestedness on the part of tlioir agents, 
possible It certainly is for this source ot de- 
lay, vexation, and expense, to be avoided 
mutual and amicable explanations having 
taken place, the party whose handwiiting is 
in question agrees to admit it at the tri<il 
All this 18 a possible case but is it the most 
common case ^ Let expeiicnce declaie Not 
that so much as the possibility extendb be- 
yond that class of cases which are ranked 
under the head of civil cases in c.i^es called 
penal, any such sacrifice to truth is altoge- 
ther out of the question. ‘ 

To the list of the uses rendered to jus- 
tice by this best of all evidence, coriesponds 
the list of the mischiefs produced by the ex- 
clusion of it promoting, in tw'o distinguish- 
able ways, misdccisiOfi and failure of justice, 
making a ffictitious addition to the natural and 
necessary quantities of delay, vexation, and 
expense. 

To these mischiefs may be added another, 
the opposite of which could not so conve- 
niently have been presented under the head 
of me$. I speak of the poison continually in- 
fused by the exclusionaiy lule into the moral 
branch of the public mind. 

Hold the virtues of veracity and sincerity 
in contempt or detestation look up to men- 
dadty and insincerity as your strongholds, the 
pled^ of your secuiity. Look ufion the li- 
cence of exercising them as the boon foi which 
vou are indebted to the mercy and loving- 
kindness of the man of law. Hold nothing 


for base and mean, that promises to preserve 
you from the obligation of rendering justice, 

— from the anti-religious and hell-born rules, 
do as you would be done by, repent and suffer 
for your sins Hold nothing for base and mean, 
— ^oi, holding your heads high, and speaking 
in a tone of firmness and defiance, maintain, 
that to practise whatever is most base and 
mean, is among the Englishman’s most ho- 
nourable piivilcges Deny your own hand- 
writing in so many woids, — or, denying it in 
deportment as significative as words, refuse 
oi foibcai to recognise it deny your written 
wolds , and when a question is put to you by 
woids spoken, keep your lips close, lest the 
truth should make its escape, and justice be 
done * 

Such IS the exhortation which the exclu- 
sionary lule ncvei ce.iscs to deliver to the 
people Such is the lectuie deliveicd by the 
judge, bv.yveiy ludge, as often as he inatks 
with ins appiobation this fiagitious iiile. 

A man who, uninvested with any coeicive 
power, should, in the charactci of a moial in- 
stiuctor — of a schoolmaster, a lecturer, or a 
divine — stand up and say to his auditois, 
“ It a man with whom you have a difference 
happens to have in his hands a letter or memo- 
randum of jouis that >011 apprehend would 
make agaui'st you, deny it, — do not own it, 

— put him to the pi oof of its being > out s , and 
if be IS not able, tiiuinph over him as if he 
were in the wioiig — if it were possible that 
a m.in without pow’Ci foi lus protection should 
take upon Inm to pi each such doctrines, he 
would be abhorred, and not without reason, 
as a coiriiptci ot the public morals What, 
then, siiall be said ot those by w'hom such 
bd'.encss is not simply recommended, but effi- 
caciously rcwaidcd ? Men sow*^ vice, ard then 
complain of its abundance ' Thu same hauls 
which are every day occupied in thus planting 

• Two young lawyers, members of a volun- 
teer corps, liave incurred penalties: tlieir names 
stand upon the muster-roll. Convened before a 
magistrate, the delinquency is proved upon them: 
they arc acquitted notwithstanding. Why ? Be- 
cause their signatures cannot at that moment of 
time be proved All this while, they are upon the 
spot, capable of being interrogated, had law per- 
mitted. butltia the boast ol English lawyers, 
and of men duped and corrupted by English law- 
yers, to turn aside from truth thus discovered, 
with a degree of abhorrence such as no falsehood 
could provoke So universal is the corruption, 
that this subterfuge, this negative act of mean- 
ness, was thought worth committing by these 
young lawyers to save Vis. fidL, but it is spoken 
ot by the newspaper reporters without the least 
symptom of disapprobation. Here we have the 
corn'pted : but where are we to look for the cor- 
rupters ? Among the judges, whoever they were, 
to V horn the demon of mcane is indebted for 
the establishment of this rule. 

* Morning Post and Morning Cbronide of 
Nov. 18, 18^ 
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ATid propagating mendacity, are as constantly 
lifted up against it, and employed in punish- 
ing it. 

The above is not the only mode in which 
this superstition is a source of corruption to 
public morals. It is from the wanton sacri- 
fice thus made of the purest evidence, that 
the field of justice is ref>uliirly innndateil by 
the foulest and most polluted. 'J'o save one 
malefactor from the vexation of leturning an- 
swers to unpleasant questions, the answer of 
a no less guilty malefactor is purchased bj 
impunity, crowned with rich rennmeiation. 
Among partake! s of the same ciime, a gang 
of burglars, murderers, or incendiaries, ille 
crucem jirt'tium xcclci it tuht, hie dutdouin •• and 
the order ol things winch, among the coi riip- 
tions of ancient Home, is painted by the poet 
as the summit of injustice, is, in the cternall\ 
vaunted law of modern llritain, become the 
01 dinary course of what goes by tHe name of 
justice. 

Thus it is that, to the punishment of one 
confederate in a knot of malefactors, the 
nourishment and encouragement ot another 
is become a condition almost iiiseimiable. 

And to this, logethoi with C(‘i1ain other 
siiper'-litions aliki* adveise to the interests of 
morality and justice — to this and tho-e toge- 
ther, it is to be ascribed, that,- - whereas in 
other countrios the art - ot depredation ai e ear- 
ned on onl> bj tit - and starts, upon tin* spur ot 
an occasional temptation. In liere and tliere 
an unconnected and unsupported individual, 
— in England the> are carried on protcssion- 
all) and t-\stematically, by associations of m i- 
lefactors, liound together in the ties of part- 
nershi[), in bands mnv and then thinned, never 
extirpated, under the e\e and with the pio- 
tection and enciuiraeeincnt of the three con- 
stituent biaiH’hes ot govei nnient, the judicial, 
the executive, and the legislative. 

Out of the same root grows that system of 
remuneration, which lenders it an act of im- 
providence on the part of the Mibordinatc mi- 
nisteis of justice, to remove a scholar in the 
school of depredation befoie he has risen to 
the head of it — to fasten upon a pilferer, till 
he has ripened into a burglar — to take at i;10 
a prisoner, who by a little forbearance might 
have yielded £40; just as, among renters of 
fish-ponds, it would be bad husbandry to take 
a pike of five pound weight out of a pond, in 
which he might have thriven on to ten pound. 

§ 2. Causes of the exelnsion of self-crimina- 
tive evidence: — 1. Interests of criminals and 
other evil-doers. 2. Interests of laivyers. 

In seeing the mischiefs entailed by this rule 
upon the community at large, we see its i^es 
to criminals, delinquents, maid file defen- 
dants, extortions and oppressive plaintiffs; in 
a word, to evil-doers of all sorts ahd sizes. 

Moreover, in seeing the persons tow whom it 
Vox.. VII. 


is of use, the persons wdiose sinister interests 
are served by it, w'e see the hands and the 
hearts that stand pledged for its support. 

In speaking of the taxes on justice,* it was 
mentioned as one of the iinfurtiinatc charac- 
teristics of this species of tax, that, though 
of all taxes, actual or possible, the most bur- 
theiisome, and in every respect the worst, it 
was not in the nature of it to find opponents: 
because tbe body of litigants (if a body it 
could be called,) being ever tiuctuatiiig, and 
essL'iitially split, was, to the purpose of mu- 
tual suppoit, and oppoMtion to extrinsic pres- 
sure, no better than a rope of sand : and, 
w’hat is more, were the body itself ever so 
well knit together, it would still be but a 
body without a head. The tax, therefore, 
uniting 111 itself tlie-e tw'o iinhapfiily conjoined 
pioperties, — viz. of producing the greatest 
po— ible quantity of misery to the people, and 
the least possililo quantity of opposition and 
uneasiness to the man inotlice, the result was 
but too obvious. Relief was hopeless, unless 
the moment ( perhaps an ideal one) should 
ever ariive, that should [uodiice a financier 
to whom the most impoitant interests of the 
people should be dearer than his ow'ii mo- 
mentary case.^f 

In the picsent ca«o, tbe tables are unhap- 
pily reversed. Throughout the whole sub- 
stance of the (‘omiminity extends itself, like 
the ta?nia in the natural body, a cluster of 
internal enemies, possessing, amidst w’hatever 
other diversity of interests, the common si- 
nister interest urging them to behold their 
security in whatever airangemciit contributes 
to w’eaken the eiliciency of the law'. The 
rule in question, being (as w'c have seen) a 
(Mfiital article in the list of debilitatives, will 
naturally’ be the object of a proportionate 
degree of attachment to the body thus com- 
[)Osf‘d. To tlfe body of litigants, besides being 
dnided against itself, there k no head. The 
body of delimiuents (including those w’ho, for 
liaMiig the law on their side, are but so much 
the moie mischievous') find a regular and irre- 
sistihle head in the maifot law’ — in him who, 
during the sleep or fascination ot the legisla- 
tor, possesses and exercises all the authority 
ot the legislator, though without the respon- 
sibility or the name. 

With all its blemishes, the aggregate body 
of the law's having more in it of that matter 
which is beneficial to all men, than of that 
which is prejudicial to this or that one, — it 
is more (it may be said) for the advantage of 
the whole community taken together, that 
the force of the aggregate body of the laws 

* Protest against Law Ta-rw, Vol. II. p. 578. 
— [These Taxes, in as far as regards the stamp! 
on law papers, were abolished by 6 Geo. IV. o» 
41. See Vol. II. p. 582, Note.—Arf.] 

+ That time is happily come.— Editor. [Vide 
supra, p. 377.] 
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should be at Its maximum, than that it should 
stop4thort at any infeiior degree True, if 
the interest of all were undei stood by all to 
be exactly as it is, and felt in proportion as 
it is understood But (^uch is man’s natin e,) 
a slight interest eomng home to his own bo- 
som, and pre<>enting itbcli in distinct colours, 
will act on him with gi eater foice than a 
much stronger one, common to himself with 
others, and viewed at an indetei iniiidte dis. 
tance Whosoever, on any special account 
whatsoever, regards hiiiiself as obnoxioui> to 
ihe adverse piessure of the laws, will behold 
in the weakness of the laws, and in evci> | 
institution that presents itself as contributing 
to the weakness of the laws, the means ot 
safety. The ad\ antnge depending on the pro- 
tection affotded to him by the laws against 
a crowd of possible iiijuiics not piesentiiig 
themselves individually to his view, will, iii 
comparison with this conspicuous and dis- 
tinct advantage, act upon his tmnd with vety 
inconsidei able force The smuggler, the offi- 
cial peculatoi, and the political malcontent, 
would each of them find, in a regulation 
which should cute any of the weaknesses of 
the law, an iiioiesAed secuiity against what- 
ever mischiefs he stands exposed to, at the 
hands of the common herd of malefactois 
hut, the mote distinct and nearer the danger 
with which he might conceive himself tbieat- 
ened by the infiuence of the same remedy, 
the more apt would the new security be to 
present itself as fai fiom being worth to him 
the pi ice which lie would have to pay tor it 
Profit, the difleieiicc betw^een the old and 
the new secui uy against depredation at laigc 
loss, to the sintigglei, his livelihood — to the 
peculator, his ill-gotten gams — to the politi- 
cal malcontent, the obji'ct ot his plots 

The anxiety to pieseive the body of the 
law's from being cleaicd of thest debilitate ve 
poiaons, will, acqoidmg to circumstances, dis- 
play Itself with paiticular force, sometimes in 
the inferior, sometimes in the superior classes 
When in a criminal cause, the station of de- 
fendant was occupied! by John Wilkes, the 
vilest quibbles that ever issued fioin the lips 
of depredation under the mask of justice weie 
revered as oracles. 

In a mixed constitution like the Biitish, 
by some odd turn in the wheel of foitune 
it will now and then happen, that, among a 
multitude of secret or unnoticed instances of 
official delinquency, some one shall he un- 
fortunate enough to become the subject of 
prosecution. On such an occasion, that the 
defondant (how clear soever bis guilt) should 
And one at least of two parties zealous in his 
support, 18 a matter of course. Here, then, 
the debilitative poisons above spoken of be- 
come the object of eulogy and attachment in 
the highest circles. If those that hava been 
compounded for past exigencies present them- 
selves as suffident for the present turn, they 


are made the most of, and no others looked 
for* if, in the pharmaeopma politico, no 
remedies of this class, as yet upon the list, 
promise to come up to the purpose, others 
must be made up. tnventam out Jaciam , such 
IS the alternative 

A revolution in administration, it may be 
said, ofFeis a chance for justice bince, by 
motives congenial to those by which one paity 
Stands engaged to undenuine, an opposite 
party (and that, foi the moment at least, the 
stroiigci ) stands engaged to defend, the foun- 
dations of )usUce Hut, unfoi tiiiiately, the 
incentives which uniinate the assailants are 
apt to be neither so universal, noi so strong 
in their opeiatiuii, as those which animate 
the defendants foi, at the bottom ot this 
moiiientaiy iiitciest, thus salutaiy to justice, 
tlieic exists a conunoa inteicst (and that a 
pai amount one,) by which tiaiisgicssois of 
all paities^hae linked together in an interest 
opposite to the inteiests of justice It is to 
the advantage of all men who paitake, or 
hope to pai take, in the sweets of administra- 
tive power, that the laws by which they, and 
men in their sphere, have made a show of 
binding themselves, should, in everything but 
show, bo as neat as possible to a dead lettei. 

If, under such a constitution, it should at 
any tune happen, that of the two contending 
parties each should contain a delinquent 
whose delinquency had been flagrant enough 
to attiact public notice, it may be imagined 
how geneially dear to all public men eveiy 
institution would be, that was seen to act as 
a sedative upon the forie of justice, — how 
stioiig nnilgeiu’ial an aveision would await 
any leincdy that piomi^ed (shall we «ay, or 
t/urnfeneiJ to letidei to the aim of justice 
its duo tone 

Undei such a constitution, a natural, not 
to say a necessary , consequence, is, that the 
course ot pioccdure, so long as it has juns- 
piudcntial law foi its guide, should swarm 
with rules, which, without cuntiihuting in 
any degree to the piotectioii of innocence, 
should, by the protection they hold out. af- 
ford in a variety ot ways an efficient eucon- 
lagcinent to delinquency and injustice. Of 
the rules thus made, made especially on that 
level, to be assuied of their being diiected 
to ends other than the end of justice, a man 
needs no more than to oh^ei ve the place itt 
which, in conjunction with the occasion on 
winch, they are made The occasions on 
which they are made ate iimfoiinly of the 
number of those in which, men’s individual 
interests being at stake, and their affections 
heated, they find themselves, while in the 
stafo of parties, called upon to make laws 
for the guidance of their own conduct in the 
character of judges. 

The same minds, whose partialities, excited 
by the inq^deuta of the moment, render them 
no less unfit than the grossest corruption 
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would do, to act with the authority of a le- 
gislator in the station of a judge, — these 
same minds, when free from jbe distuibance 
produced by the sinister interest of the mo- 
ment,-. may, without any departure from the 
rules of moral probability, be expected to 
joih with fidelity and concord in the pursuit 
of that general interest by which the line of 
public duty is prescribed. 

Witness the Grenville Act: so fair and 
efficient a step in the im[irovement of that 
political constitution, the praises of whose 
excellence are so generally excessive, and 
beyond, to the most exorbitant extent, its 
merits; but of which this may with justice 
he said, and of much im()ortanco it is to be 
deemed that it cun so with justice be said ; 
— the British constitution forms a basis for 
building those improvements which would 
terminate in a perfect government — a basis 
the firmest by far that ever was '^ircsented 
by any government that had existence upon 
earth. 

In seeing the uses of the exclusionatv 
rule to malefactors and evil-doers of all de- 
scriptions, we have seen its uses to the man 
of law. 

Whatsoever is seen to diminish the security 
against misdecision and failure of justice, and 
thence whatsoever is really productive of that 
effect, is subservient to the interest of the 
roan of law. In the minds of traiisgressois 
and mal\ fide suitors, it helps to foitity the 
opinion, that no cause whatsoever, no cau«e, 
however bad, ought to he given up as des- 
perate. Subseipieiitly to transgression, in the 
minds of those who have already transgressed, 
it operates ns a premium for dishonest defence 
or dishonest demand, as the case nIRy be : 
antecedently to transgiession, on all minds 
exposed to temptation (that is, in a word, on 
all minds) it operates as a premium for trans- 
gression, for injustice, in every shape. 

The vexation, expense, and delay, so fre- 
quently attached to the production of the in- 
ferior evidence resorted to on the exclusion 
of the most satisfactory species of evidence, 
have, just been brought to view. On this oc- 
casion as on all others, law-yer’s profit being 
both cause and effect of that tnple-headed 
mischief, the use which the exclusionary rule 
is of to the man of law is self-evident. 

By the vexation, expense, and delay, it 
adds to the quantity of lawyer’s profit in 
each cause separately taken : by the chance 
it affords of misdecision or failure of justice 
for want of the excluded evidence, it adds to 
the encouragement given for dishonest de- 
fences and demands, and thence to the num- 
ber of the individual sources from which ilhat 
pernicious profit may come to be derived. 

Meantime, although to lawyercraft, and 
the benefit derived from this rule by Judge 
and Co., the principal share in the establish- 


ment of it may be to be ascribed, what 

cannot but be admitted, is, that, to the pro- 
duction of this effect, circumstances of a dif. 
ferent and more laudable complexion would 
probably be found to have been not altoge- 
ther without their infiuence, in the character 
of co-operating causes; — 1. Tyranny of the 
times ; anxiety, and (on the ground of public 
utility) real need, of saving, at any price, the 
precious few who were at the same time able 
and willing to stand in the gap. 2. Multi- 
tude and extent of bad laws, the result either 
of improbity or folly. 3. Savageness of the 
people in general, and of the fraternity of 
lawyers in particular; propensity on their 
part to fasten upon an innocent man, and 
(es[)ecially if, on any particular account, 
whether political or personal, obno.vious) to 
treat him as, — under the lash of cross-exami- 
nation, by hireling advocates, under the eye 
of careless or approving and abetting judges, 
— men arc hut too frequently treated in the 
character of extraneous witnesses to fasten 
upon him, and, by intimidation and misre- 
prc.«entation, to wring out of venial infirmity 
the a|)pearancc of criininality, sometimes even 
the appearance ami colour of delinquency out 
of the purest innocence. 

§ 3. Pri’tcncen for the cx'chution. 

1. At the head of everything which, with 
or without the name of a reason, has been 
advanced, or is capable of being advanced, in 
the view of securing the attachment of the 
people to the oxclusioiiary rule, let us place 
the old soplii'-m, the well-worn artifice, some- 
times called ])fUtio jin/icipii, and which con- 
Msts in the a'-sumj)tion of the propriety of the 
rule, as a proposition too plainly true to ad- 
mit of dispute. 

In the minds of some men (not to say the 
hulk of men,^ if you set about proving the 
truth of a proposition, yoi^ rather weaken 
than strengthen then persuasion of it. Assume 
the truth of it, and build upon it as if indis- 
putable, you do mure towards riveting them 
to it than you could d« by direct assertion, 
supported by any the clearest and the strongest 
proofs. By assuming it as true, you hold up 
to their e\ es the view of that universal assent, 
or assent equivalent to universal (dissenters 
being left out of tbe aecouiit,) wliich, from 
your assumption, they take for granted has 
been given to it : you represent all men, op 
(wbat comes to tbe same thing) r 11 men whose 
opinions are worth regarding, as joining in the 
opinion : and by this means, besides the ar- 
gument you present to the intellectual part 
of their frame, you present to its neighbour 
the volitional part another sort of argument, 
constituted by the fear of incurring the in- 
dignation or contempt of all reasonable men, 
by presuming to disbelieve or doubt what all, 
such reasonable men are assured of. 
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For exemplifications of the use of this in- 
strument of persuasion — of the application of 
it (I mean) to the present purpose — it is al- 
together useless to make reference to this oi 
that particular book oi books you hear it in 
all discourses; you see it, as often as occasion 
serves, in all books and in all newspapers 

2 . The old woman’s rea'-on The essence 
of this reason is contained in the woid hard 
'tis hard upon a man to be obliged to elimi- 
nate himself Hard it is upon a man, it must 
be confessed, to be obliged to do any thing 
that he docs not like That he should not 
much like to do what is meant by lus ( i imi- 
nating himself, is natural enough , for what 
it leads to, is, his being punithtd Wiiat is no 
ess bard upon him, is, that he should be pu- 
nished . but did it evci yet occur to a man 
to propose a gcncial abolition of all punish- 
ment, with this hardship foi a icason for it-' 
Whatever hardship theie is in a man’b being 
punished, that, and no moie, is theie in his 
thus being made to eliminate himself with 
this difference, that when he is punish(.d, — 
punished he is by the very supposition , where- 
as, when he is thus made to ciiimnaie him- 
self, although piinishincnt may ensue, and 
probably enough will eiisiie, yet it may also 
happen that it docs not 

What, then, is the haidship of <i man’s 
being thus made to eliminate himself-’ 'Ihe 
same as that of his being |)uiiwhed the same 
in kind, but infeiiot in degiee infeiiot, in 
as far as in the chance of an evil theic is less 
haidship than in the ccitaiuty of it Suppose, 
in both c«ise 8 , eonvution to be the lesuU 
does it matter to a man, would he give a pm 
to choose, whether it is out of his own nioutb 
that the evidence is to come, oi out ot an- 
other’s ’ 

To this, to whnli, in compliance with in- 
veterate and \ulgat piejudicc, *I have gwTii 
the name of the, old w'om.m’s icason, 1 might, 
with much nioic piopiiety, give tin* name ot 
the lawyer’s leason When a child h.is hurt 
itself, and a chnuigical opeiation is deemed 
necessaiy for its ciiri, it may be that heie 
and theie an old woman may be found weak 
enough to exclaim, Ob the pool deai child < 
how it will hill t the poor dcai child ’ how 
hard It will be upon the poor deal child! and 
so on ; no, it sba’n’t be docloied It would 
be too much to say that such old w'oinen do 
not exist, but suio enoiigb they would not, 
in any very consideiable number, be \ ery easy 
to be found. 

But the lawyei, in disposing of the fate of 
those who, if they were in any dtgiee dear 
to him, would not be dealt with by him as 
they are, has never — let us not say any other ^ 
—at any rate employs scarcely evci any better 
style of reasoning. The reasons most plenty 
. with him, the only reasons that are not rai e, 
are techmeel reasons. The reasons that with 


him are choice and rare, the reasons brought 
out only now and then, are these old women’s 
reasons . reasons consi'-ting m the indicating, 
out of a multitude of reasons standing on each 
side, some one only on one side 

Noi yet 18 all this plea of tenderness, -i— 
this doubic-distilled and trebic-iefined senti- 
inent.ility, uiiytliing better than a pretence. 
From his owm mouth you will not receive 
the evidence of the culpiit against him , but 
in Ills own hand, or from the mouth of an- 
other, you icceive it w'ltliout s( i uple so that 
at bottom, all tbih sentimentality resolves 
Itself into neither moie noi Ic'^s than a pre- 
dilottion — a confitiiicMl and mo-'t extensive 
predilection, foi b<id e\idcnce fot evidence, 
the badness of wliuh jou youi-elvc'* pio- 
tlaim, <uid giouml aigumenti) and exebi^ions 
upon in a tliousaiid case» 

Wliat evci> mail knows, and what e\eii 
joiirselvc-<} in spite of .ill yoiii science, can- 
not be ]gii()i<int of, IS, — that, of all men, 
the man Inmself is the 1 ist man who would 
wullingly speak f.iKely to his own prejudice, 
and that, theiefoie, against every man, lus 
own IS the safest, the most satisfactoiy, of 
all evidence and it is ot this best and most 
tiustw'oitliy of all possible e\ideiipc, that 
youi picteiided tenderness sciiiples not to 
depiive the iiiteiests of truth and justice* 
You know ot such oi sinh a papet , — 
fell us where it may be found A icquest 
thus simple, yoiii teiideines^ shuddeis at the 
tliouglils of [luttiiig to a 111.111 his atisw'cr 
might lead to the excdition of that justice, 
w huh you aie looking out fm pieteiices to 
defeat This iccpiest, you alihoi the thoughts 
of jiyttiiig to him but what lou sciuple not 
to <lo (and why should you ''duple to do it’) 
is, to dispatch youi emisNUioi in the dead of 
night to Ins h()ii''C — to that house winch you 
call his c.kstle, to In oak it open, and scire the 
the documents by toice 

Not that, ill any siu h act of violence, con- 
sideicd as a ncic'-saiy mc.ms to a necessary 
end, theie is anything to blame it is on the 
-'Coie ot iiicoiisi'.teiiey, and that alone, that it 
is beie woith mentioning Two means to the 
^.lme end the one violent — the other fiee 
fiom violence The quiet one is too violent 
tor yon you cinhiiice the violent one, and 
nut only m piefeieneo to the othei, but to 
the e\( lusioii of it and this is your delicacy, 
youi tenderness 

It is not, however, tiue, that, even as to- 
waids criminals, if taken in the agqregate^ 
the plea of humanity can be pleaded in be- 
half of this rule, consistently with truth. Hu- 
manity ? yes, — VIZ the word; for as to the 
thifig Itself, if effects be considered (howso- 
ever It may be with regaid to motives and 
j intentions,) in any practice grounded on any 
such rule, it is no more to be found than the 
thing called yusf me. 
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Of the man who, with the word humanity 
in his mouth, calls for this or that thing to 
be done, the expectation (if there be any dc 

terminate expectation) is this, or nothing, 

viz. that, supposing the course thus recom- 
mended by him pin sued, the conseiiuonce 
will be, that, upon the (u/ijrfifatf number of 
offenders who for the offence in (|uestion will 
have suffeied witliin a given length of time, 
the aggregate quantitv of sulfeiing undergone 
will be le"S than it would have been had the 
course pursued been the opposite. 

But, of any such mb' as that here in ques- 
tion, the neeessaiy elfect fin so far as it has 
any) is, not to lessen that aeeiegafe quantit\ 
of suffering, but to increase it. By whatso- 
ever cause the ratio of the number of known, 
but yet unpunished, to the whole niimhet of 
known, offenders, is inere.ised, — in th.it same 
ratio, the known and apparent pio^ahilit\ of 
punishment ;in the e>es of a fierson having 
it in eontem|)lati()n to engage in tin* eomui's- 
sion of an offence ot that soit') is diminished. 
But, on the mind ot any given pel sou, to pro- 
duce, by means of punishment, an impression 
of any given degiee of stieneth and ellieiem'), 
in proportion as the lu'ohalnlui is diminished, 
the magnitude must be inei eased. In plaving 
at cards <'r dice, in Iniving and selling a life- 
annuity, or a post-obit, theie is not a propo- 
sition inoie nu’ontestahle. 

Be the olfeiiee, be the punishment, what 
it may, — in pioportion as jou e.\elude this or 
that quibble, this or that device of teehmeal 
procedure, by which a certain propoition of 
the whole number of delinquiiits aie saved, 
and the probability of punishment in case ot 
delinquency thereby diminished, you W'ould 
put it in jour power to make a correspomlent 
and proportionable i eduction in the magnitude 
of your piiiiishiiH'nt. 

What is the '-.um' thing in other w'ord>j, — 
it is because jour l.iw'is so lull of quibbles, 
e.\.clusionary rules, and other points of prac- 
tice, bj’ which impunity is given, and seen to 
be given, to known delinquents, that (the 
probabilitj of punishment being sulyected to 
constant diminution) deliiiqiu'iicy receives 
proportionable increase : and, for combating 
it, the only other resouice lemaiiiing, ami 
the oiilj' resource that a quibble- loving law- 
jer will endure to hc.ir of, is an increase 
of the magnitude of the punishment. To 
make sure, and do at onc(* all that can be 
done, the punishment which on every such 
occasion he runs to in jirefereiice, is tlie pu- 
nishment of death : death, simple death, as 
being, though not the highest and most im- 
pressive which human nature is capable jf 
being subjected to (since afflictive death — 
death accompanied by torture, might, to an 
indefinite degree, be made higher,) the high- 
est, however, which, in this age and country, 
men in general would endure the mention of. 


Under the influence of such humanity, this, 
then, is the sort of repctc/irf that takes place. 
By the gemeration and application of penal 
law quibbles, and of impunity-giving rules, 
a doniand (real or supposed) is produced for 
addition to the imignitude of the punishment: 
an addition, and in each case (sooner or later) 
such an addition, as consists in substituting 
to the la»t aiitecedently-estahlished piiiiish- 
meiit (he it what it niaj,) the punishment of 
ilcatli. But, hy the increase given to the ap- 
plieation ot the punishment of death, iriorcusc 
Is at the same time given to the propensity 
and the preteiiee for the application of other 
quibble", ami other impimity-gi viiig rules. 

Under tlii" sjsteiii, that whieh consistency 
w’ould reipiire (not that, with sueh huma- 
nity, anj soil or dcgMei* of coiisisteiiey is com- 
patible,) is, tliat tor olfciiccs of all sorts there 
should never be anj other than one sort of 
puni-himmt, and that one soit death : for, so 
long as quibbles are in Iioiiour, and applied 
to dclimpieiicy 111 every shape, — delinquency, 
till lli(‘ puiiislimciit b(> laiscd to this itsmaxi- 
niuiii, will go on increasing. Thereupon conies 
the aiguiiieiit — “ Ag.iiiisl the act in question 
tlicic e.\ists a law, by which it Ls converted 
into ail offence : to this oireiiee a punislimunt 
stands anm‘\ed, ami. this punisliment not- 
vvithstamliug, it was but the other day that 
ail oii’imee of this sort was eonimitted. This 
puni"Iimcut is not so great as the punishment 
ot death : sulistitute to it the puiiishineiit of 
death: and thereupon, if the repetition of 
the olfeiice be not less frequent than of late 
jears it has been, at aiij rate the utmost will 
liave been done that can be dune towards 
rendering it so.” This is exactly what, sooner 
or later, may be said of every otlenee that ever 
has bei-ii, or can ever he capable of being, 
<'omi)ii(ted ; upd ns otteii as the punishireiit 
of death has lieeii proposed to be substituted 
to the previously -established punishment, 
more than this never has been said — more than 
this has never been regarded as necessary to 
be said — mure than tlii^, in substance, has 
never been capable of being said. 

Tlius it is, that to one and the same indi- 
vidual, to one and the same weak-minded and 
narrow-initided, the same halt-bigot half 
hjqiocrite lavvjer, it belongs to be fond Ov 
quibbles, ami at the same time to be fond 
of death : in regard to death, understand, of 
couise, tube fond, not of suffering it, but of 
causing it to be suffered : to be suffered, or, 
if not suffered, threatened ; and that under 
such management, as, by causing it not to be 
expected, causes the threat not to be produc- 
tive of the effect pretended to be aimed at. 

Such is the genesis of lawyercraft : death 
begets quibbles,* and quibbles beget death ; 


• Although the punishment of death has lately 
been aboliimed in so many cases (see Vol. VL 
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inflicted or not inflicted, when death is threat- 
ened, the quiver of lawyercratt is exhausted 
perfeetion, all that is practicable in pei fection, 
18 supposed to have been attained 

Under such treatment, the (ILease cither 
receives positive inciease, or at least does 
not receive an}>thin^ like that relict which, 
under a moie ratiunal tieatment, mi^ht h.iie 
been alForded In either case, the mode of 
treatment fails, hut the failuie is of course 
ascribed, not to the un&kiHulness of the ph}- 
lician, but to the perversity of human nature 
What cannot hut be admitted is, that, by 
the effect of this impiinity-giving i iile, undue 
suffering has probably in ‘•ome lastanccs been 
prevented Prevented? but 1o what extent 
To the extent of that part of (he field of 
penal law which is occupied hy had laws by 
laws which prohibit that which ought not to 
have been piohibitcd, ot comimind that \i Inch 
ought not to have been coniimindcd. 

But, in the charactei ot. a remedy against 
the mischief of which such had lawsaie pio- 
ductive, obseive the nature .iiid elloct of this 
rule. Applying with equal toue and cfiici- 
enoy to all penal laws witliont distinction — 
to the woist ns well as to the best, it at the 
same tune diiniiiishes the eflu icncy of such 
as are good while it is only hy accident, and 
to an amount altogether pi ecanous and un- 
Rscei tamable, that it does away the mischief 
with which such as are bad are pregnant 
Bring up a good field-piece, or, if that be 
not butiioicnt, a foui-and-twenty pounder, 
load it with gi ape-shot , station it at eilhet 
end of any one of the bridges , and at any 
convenient houi about the middle of the day, 
but without letting it be known w'hat houi, 
fire it off as many times as may be deemed 
necessary and suflicient Doing this, y ou will 
do, in furtherance of justice,, exactly what, 
in manifestation of humanity and mercy, is 
done by nullification in jienah, by exclusion 
of what is called selj-tucustnff evulence, and 
by whatever other rules and principles theie 
may be, which present the like title to the 
appellation of mpuniti/~(/iving iiistitutions 
Not that, if that sort of humanity weiu in 

S testion, which consists in the preservation 
' the innocent, the service done by these 
institutions to humanity would be anything 
like so great as the service which, by the 
field-piece or the four-and-twenty pounder, 
if well served (as above,) w oiild he done to 
penal justice I3y the piece ot oidnance, the 
number of killed and wounded must be small 
indeed, if among them were not found, in 
some proportion or other, individuals whom, 
in some instance or other, the penal system 
had bad cause to place upon the list of its 
transgressors. By the prinaplc of nulhfica- 
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tion, or the rule which excludes self-crimina- 
tive evidence, not only are the guilty served, 
but It 18 they alone that are served: they 
alone, and without any mixture of the inno- 
cent For when, though unfortunate enough 
to have become the object of suspicion, a 
man is really innocent, (iocs he fly to any ot 
these subreifugcs ^ Not he, indeed, if cha- 
racter he of any v alue in his eves . for, by 
recourse to any ot them, what is no secret 
to anybody is, that so sure as punishment is 
escaped, character is sacrificed 

3 The fox hunter’s reason This consi>ts 
m introdudiig upon the caipet of legal pio- 
ccdiire the idea of faiines'>, in the sense in 
which the word is ii'.ed by spustsinen The 
fox is to have a f.tir chance for his life he 
must have (so close is the analogy) what is 
called lawy — Ie.ive to inn a ceitain length of 
w'ay fur t^e (‘xpiess purjiose of giving him a 
chance foi escape While undei pursuit, he 
must not be shot it would be as unfair as 
convicting him of burglary on a hen-roost, m 
five^ minutes’ time, in a court of conscience. 

In the sporting code, these laws are ra- 
tional, being obviously conducive to the pro- 
fessed end Amusement is that end a cei tarn 
quantity of delay is essential to it disjiatch, 
a degree of dispatch reducing the quantity of 
delay below the allowed minimum, would be 
fatal to it 

In the case of the fox, there is fieqiicntly 
an additional reason foi fair play By foul 
play, the source of the amusement might be 
exhausted the bleed of that useful animal 
might he destroyed, or reduced too low. the 
outlawry, so long ago fatal to wolves, might 
extend itself to foxes 

In the mouth of the lawyer, this reason, 
were the nature of it seen to be what it is, 
would be consistent and in iharactcr Every 
villain let loose one term, that he may bung 
custom the next, is a soi t of a bag- fox, mused 
by the common hunt at Westminster. The 
policy so dear to sportsmen, so dear to rat- 
catchers, cannot be supposed entirely unknown 
to lawyeis To different persons, both u fox 
and a crnninal have their use (he use of a 
fox is to he hunted , the use of a criminal 
IS to be tiled 

But inasmuch as, in the mouth of the law- 
yei , It would be telling tales out of school, 
— from such lips this reason must not be let 
out without disguise If let out at all, it 
must be let drop iii the form of a loose hint, 
so rough and obscure, that some countiy 
gentleman or other, who has a sympathy for 
foxes, may catch it up, and, taking it for his 
own, fight It up w'lth that zeal w'lth which 
gel^ius naturally bestirs itself in support of 
Its own inventions. 

4. Confounding interrogation with torture ; 
with the application of physical suffering, till 
some act is done ; in the present instance. 
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till testimony is given to a particular effect 
required. 

On this occasion it is necessary .to observe, 
that the act of putting a question to a person 
whose station is that of defendant in a cause, 
is no more an act of torture than the putting 
the same quc''tion to him would be, if, instead 
of being a defendant, he w't re an extraneous 
witness. Whatever he chooses to sii\, he is 
at full liberty to say ; only under this condi- 
tion, properly hut not essentially subjoined, 
viz. (as in the case of an extraneous w'itnes.s) 
that, if anything he says should be tneuda- 
eious, he is liable to be punished for it, as an 
extraneous witness would be punished. 1 his 
condition, essenti.il in the case of an e.xtra- 
lu'ous witness, is not equally so in thg ca«e 
of a party in the cause; since a paity, by be- 
ing such. Stands expo-ed to a sort of punish- 
ment iiitiinsie to the cause, — viz. the loss of 
the cause’ as wheie <i deieiidant, in conside- 
ration ot false respoiision, evasive respoiision, 
or obstinate silence, is concliuh'd to be guilty : 
a punishment, of wiiicli an extianeous wit- 
ness, not having any interest at stake in the 
c.iuse, is not, on that occasion at least, sus- 
cepi ible. 

The curious part of the story is, that the 
same sort of persons by whom the identity ot 
a question and a thumbscrew' is thus dieamt 
of, or atfected to be dieamt of, are commonly 
the same persons who, when toituie is ac- 
tually applied, and a|)plicd to tlic woisf of 
pill [loses, that of forcing yuiies to (‘ommit a 
ust less perjury, are delighted with tlie opeia- 
tion, and proclaim aloud that eveiy thing is 
better than well. 

i>. Ilefcrcnce to unpopul.ir institutions. 

Whatever '^Fitius did was wiong ; but tins 
is among the things that 'I'itius did ; there- 
fore this is w'loiii; : such is the logic lioiii 
which this sophism is deduced. 

In the apartment in w'hich the court called 
the Court of Star-elianiber s.it, the roof had 
Stars in it for ornaments, or eNe certain deeds 
to which Jews w'erc p.artics, and by them 
called slietar.s or sbtars, used to be kept 
there; or, [lossibly, there being no natural 
incompatibility, both these tacts were true. 
Whether it was owing to the gilt stars, or to 
the Jew’ paichments, the judges of this court 
conducted themselves very badly : therefore 
judges should not sit in a room that has had 
stars in tbe roof, or in a room in which Jew’ 
parchments have been ke[it. Had the con- 
clusion been in this strain, the logic would 
not have been very eonvinciiig, but neither 
would the mischief have been very great. 

In the High Commission Court, the judges 
cat and tried causes in virtue of a coiA mis- 
sion : and they too conducted themselves very 
badly : therefore judges ought not to be ap 
pointed by a coinmision. Tbe logic, though 
not less rational than in the preceding case, 


begins to be rather mischievous. Not to be 
appointed by a commission ? How, then, 
should they have been appointed ? But per- 
haps the commission was too htt/h a one. 
When a judge conducts himself as he ought 
to do, the parchment of the eoinmission he 
act- undci is not above three teet high, when 
unrolled and set up on end: but here it was 
four feel The logic wants nothing of being 
upon a level with what one usually sees in 
law’-books ; but still, sometliingis yet want- 
ing' to enable it to impiess conviction on a 
fastidious mind. 

Tbe lii([uisition (meaning tbe true inqui- 
silioii, of (he Spaiii-h sort,) that used to work 
with '.uch suecess in the extiipation or con- 
vei '•1(111 of beicfic*., was a court in which it 
was tbe way of tbe judge to inquire into the 
business (bat canie before him: to put ques- 
tions to such [leisons as, in bis conception, 
were likely to be more or less acquainted with 
the matter: and ibis, whether extraneous wit- 
iicsvi's 01 parties. Now this it is, that W'as 
and is a most wicked and popish practice, 
.fudges ought not to (xit questions: be the 
bii-iiiess what it may that comes before them, 
It onglit to be the care of judges never so 
iiiiicb as to attempt to see to the bottom of 
It. llcie, then, wc see the true source of all 
the odium; viz. not merely of that which has 
attac’bed its.'lt to this abuminablc court, but 
of that winch attached itself to those other 
abominable courts. It was nut by sitting in a 
loom with stars or parchments in it; it was 
not by acting under a commission too high in 
itself, or that lay on too high a shelf; it W'as 
not by either of these caitses that the tw’o 
Knglish courts, held in such just abhorrence 
by all true Englishmen, W’eic rendered so 
bad as they were, — but by their abomiiiHlile 
practice ot asking ({iiestions, by the abomi- 
nable attenfpt to penetrate to the bottom of 
a cause. • 

JS'on-Lau'i/er. But w'e in England, — have 
not we bad formerly w'itliuut complaint, and 
might we not have still, our inquests of of- 
tice Have we not sfill our grand inquests, 
and our coroner's iiujiiests, and our courts of 
inquiry, and our eomniittees of inquiry, and 
our commissions of imjuiry, and our com- 
missioners ui inquiry ? and are not they, some 
of them at least, veiy good things ? 

Lawyer. Oyes: but then, if they inquire, 
they do it in tbe way of inquest or inquiry 
only, not in any inquisitorial w'ay: that is 
(observe of course,) not to put troublesome, 
vexatious questions, such as would make a 
man accuse himself : in short, whatever tbe 
business be, not to get to the bottom of 
it. This, at least, is among those things 
which they ought not to do ; for no sooner 
do they make any sudi attempt, than they 
become inquisitors ; popish, Spanish inquisi- 
tors, or worse : and those who, had the^iruth 
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come out against them by other means, would 
have been convicts, become iiuiocciit and 
persecuted men ; victims, or intended vie- 
tims, of persecution, tyranny, and so foith 

Oi the Court of Htai-chambei and the 
High Commission Court taken together (foi 
to the present purpose they are not vvoitli 
distinguishing,) the chaiacteiistK featute is, 
that, by taking upon them to evecutp the 
vrill of the king alone, as made known by 
proclamations, oi not as yet known so intnli 
as by pioclamations, they went to siipciscde 
the use of pailiaments, substituting an abso- 
lute nionareby to a limited one In the case 
of the High Commission Cotiit, tlie tnisehief 
was Hggiavated by tbe use made of this aibi- 
traiy povvei in foreing men’s conscieiues on 
the subject of lebgion In the (.ommon-law 
courts, these enoiniitics could not be eotti- 
mittcd, betause (except in a few exti am di- 
nary oases) eonvictions ba\ing nevei, in the 
practiec ot these courts, been made to take 
place M'lthout the inlet vention ot a ]uiy, and 
the bulk ot the people being iindei stood to 
be adverse to these innovations, tbe attempt 
to get the offi(‘ial judges to carry piosecti- 
tions of the deseiiption in question into 
effect, presented itself as hopeless. 

In a state ot things like this, w hat could 
be mote nutuial than th.it, by a people infants 
as yet in leason, giants in passion, ever) dis- 
tinguishable ieatuie ot a sjstem ot pioccduie 
diicctcd to such ends should be condemned 
in tbe lump, should be involved m one uiidis- 
tinguibhing mass of odium and ibbotienrc, 
more especially any paitieular instuiincnt or 
feature, from which tbe sjsteni vva' seen to 
operate with a iiaiticulai degioe ot tnicietny 
townids such abominable ends:' It, then, in 
the ordinary eouits ot law, the piaetice with 
respect to the admission ot this souicu of 
infoimation was waveiiiig, oi the opinion 'ot 
the profession hesitating, nothing could be 
more nutuial than that the obsci vation ot the 
enoimous mass ot mi^ehict and oppiessioii to 
which it W'as continually made subset v lent, 
should turn the scale ' Of this iiistiuinent in 
the band ot justice, orot petsousin the place 
of justice, what was the cliaiactotistic pio- 
perty? Its sbaipness But at that paiticii- 
tar conjuncture, emploj ed as it w'as employed, 
its useiulness, great and puic as it would 
have been in other tunes, was convcited cu- 
tiiely into mischief, its viitue was spent in 
the giving energy and ctbcieney to a system 
of operations hostile to the secuiity and hap- 
piness of the body ot the people In those 
days, tbe supreme power ot the state was de 
facto in the hands of the king alone for as to 
that of parliament, it had never been anything 
better than a contingency , and in those days 
it was a contingency which it w’as intended, 
by those on whom it seemed to depend, 
shoilijl never happen the impiobability of 


its happening, must in those days, in the 
view of everybody, have been extieme. Tbe 
king’s power, then, was dc Jacto absolute : 
being employed and directed against property, 
libei ty, conscience, every bldssing on which 
human nature sets a value, — every chance 
ot safety depended upon the enteeblcment of 
It , eveiy instrument on w'hich the stiength 
of that goveinment in those days depended— 
every instiumcnt w'hich in happier times 
would to the people be a bond of safety, 
was an in*-!! iiment of luiscliief, an object of 
tenor and odium, which, could it have con- 
htied Itself to the pai ticulai application then 
made of the iiistiuinent, and not have ex- 
tended to the instrument itself, would have 
been no other than just, and reasonable, and 
well gioundcd 

As to the ecelesiastieal tribunal called the 
Inquisition^ a eiicumstance that seems not 
generally understood, is, that the procedure 
was little 01 nothing inoie than the oidinary 
proccdiitc employed in the same countiiesin 
the higlier classes ot eimniial cases • Bad as 
the piactice was, what thcie w.is peculiar to 
it belonged, tbeiefoie, not to the adjective 
system, but only to the substantive law's 
(the laws against heiesy) to the execution 
of which it was applied Besides the close 
imprisonment and the practice of torture, 

* As to the English Stir-chamber and High 
('omnnssion, considered as an instiument for the 
iliscovery ot truth, the mode ot inquiry (had the 
subsUntive laws for the execution of which it 
was employed been legitimate) was no other than 
that which in many cases (as hath already been 
observed) is essentially necessary to that pur- 
I pose, I speak ot the epistolary mode applied to 
(iLtcnilants in tbe equity courts and even where 
unncLessary and interior to the ordinary vtea 
t’«< e mode, would in all cases be a very advan- 
ta<'cous substitute to that ot which so great a 
use is still made m all the Westminstcr-IIall 
courts, VIZ the uffidai'it mode 

In the Star-chamber, the examination, instead 
ot being performed in the epistolary mode, was 
sometimes peiloimed vtva voce, as at present m 
the preparatory examinations before justices of 
the peace, hut as this unexpensive and more 
sCiircliing mode, bow well soever it answeied the 
personal purpose ot the king, did not answer the 
pin poses of the lawyers whom he found it con- 
venient to employ as instruments, it was in com- 

? Mrison but little in use. (Powel’s Attorney’s 
’lactice ) To the king’s purpose, the procedure 
the best adapted would have been the natural 
and expeditious and searching procedure of the 
courts of conscience, to the purposes of his long- 
robed intrunients, this unexpensive, and there- 
fore to them unprohtablc, mode, would have been 
altogether inapplicable; another mode there was, 
that suited their purpose exactly, and that was 
the dilatory, scriblatoi7,and prontably-exmnsive 
mode of the courts of equity. By the adoption 
of this amendment, the two objects were conso- 
lidated : the royal falconer, after a prolongation 
of the sport, got his prey; the hawks were re- 
warded with their portion of the entrails. 
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which was common to both, there was in- 
deed, in the forms employed by the ecclesi- 
astical tribunal, a sort of theatrical exhibition, 
a sort of preachinfj to the miaf'iiiation throiK'h 
the medium of the e\e, bejoiid any thine: that 
ill that way has ever been applied to iion- 
eccleMastical oiFeiiees. Hut this, instead of 
reproach and odium, would, if viewed in the 
character of a means to an end i abstraction 
made of the end,} be con^idel•ed as an e.\ei- 
tion of in('<*mnty worthj of piaise. 

Are not Romish impnsitoi^ men'^ — do not 
they eat and drink? Is that a reason why 
Protestants should do neithei V In all courts, 
well orilloiganized, in which nisi ice, or what 
passes foi it, is well or ill adininisteied, must 
not there be a multitude ot leaturcs in com- 
mon ? The business is, to dislinj^uish the 
jfood ones fioin the h.id ; and where, upon 
the whole, the result appeals vicious, to oli- 
serve in what pait of the Icfral ^ stem the 
defect lies, the substantive, oi the adjective: 
whether the means emphned are in them- 
feelves bad, or bad only in respect of the bad- 
llc^s of the end. 

If the ends pursued are uuschicvous, the 
meaiib einplojed in the puisiiit of them can- 
not, in so tar as they are lit lor the purpo'e, 
but he likewise miscliievous. Hut upon which 
of the two objects, in this case, is the mis- 
chief to be cbarf'cd? Not upon the meaiis, 
surely, but upon the ends. Of the means, 
nothiiui: more can rationull) be reipiired, than 
that they shall be smdi as shall not be pio- 
ductive of an\ mischief, other than that \\ Inch 
results from their subserviency to the ends. 
If you are determined upon war, take care 
that it be not without f'ood cause : but think 
not, — no man that ever acted in the cha- 
racter of a Statesman ever jet thoueht, was 
ever weak enough to imaf^me, so much as 
in a dream, — that the stren.i'tli of his aimy 
could ever take anj thing Irom the goodness 
of his cause. 

The perfection of a sw’ord is in its sharp- 
ness : the sharper it is, it cmplojed ag.mist 
friends, the moie mischief it wouhldo. w'ould 
this be a reason for discarding the use ot 
sharp sw'ords, and using none but what had 
been blunted No 1 the liietate ot reason is, 

let jour sw'ord be sharp, the sharper the 

better , but take care not to W'ound a friend 
w'ith it. 

In the hands of an assassin, as in the hands 
of a constable, an oaken stalf will give a 
harder blow’ than a deal one; but on that 
account would it be reasonable to say that, 
bulk for bulk, and shape for shape, an oaken 
stalf was a worse weapon than a deal one ? 

What cannot be denied, is, that if it#vere 
possible to keep all oaken staves out of the 
hands of malefactors of every description, 
putting deal ones in their room, and giving to 
constables t?ic exclusive use of oaken staves. 


the effect w’ould be a desirable one. Pursu- 
ing the allusion,— to give the benefit of the 
udinission of self-convieting evidence to him. 
whose aim it is to give execution to bud law’S, 
would he, it may be said, to take the deal 
stalf out of the hand of the malefactor, and 
.uld to his povver of doing mischief hy the 
substitution of the oaken one. Hut there 
would be the greatest possible incongruity in 
sajing, such and such laws .shall not have the 
benefit of self-convicting evidence, such and 
MH‘h others shall. The law's to which this 
benefit Is denied, are they good laws ? then 
vvlij put it out of jour povver to execute 
them? Aic they had laws? then why are 
thev sulfcied to siih'.i''t ? 

Siciiig the two di'xciiptions of persons 
wlio'-c iiitcii"! is 'cived hj the exclusion put 
upon this v|)(.(«ics of evidence, viz evil-doers 
of all sorts., and, iindiT the technical system, 
lawjers of all sorts, in the chaiacter of their 
natmal accomplices, partners, and abettors, 
.._we si-c the tvvo descriptions of pcisons in 
whom the cxclusionaiy rule beholds its na- 
tmal and indcfatig.ihlc adlicrcnts, advocates, 
and supporters. Ihit in the frateriiitj of lavv’- 
vcis, wc behold the onlj persons who are in 
the Iiahit ot speaking -the only persons who, 
if their word" are to he taken for it, ever are 
or can he sunicienfly well qualified to speak, 
in the character of censors, in the way of 
approbation or disapprobation of any existing 
mil* ot law : the persons of whom, speaking 
of the matter of tact, it must he confessed 
ihovv much reason soever there is for wish- 
ing that it weie otherwise,) that it is of their 
voices that on this subject the public voice is 
composed. 

Here then, considering tlie propriety of the 
lule as a question to he tiied at the bar of 
the public, heie is a question to he tiled, and 
tojie tiicd and dei'iiled upon scieiitifie evi- 
deiiee : and the pei^orts of whose testimony 
this body of evidenci* is composed, are all of 
them persons who, coiisidcied in the eliarnc- 
icr ot witnesses, speak under the bias of a 
sinister interest. • 

Tlic-e self-hired witnesses, speaking thus 
by thousands, all of them in the same strain — 
and amongst them so many, each of whom is 
III piisve^sion (and in the continual exercise) 
of the faculty of giving that sort of otl'icial 
judicial testimony which has been rendered 
absolutely conclusive, no testimony on the 
other side being sulfercd to be delivered, — 
can it be matter of wonder, if the judgment 
of the unbiassed part of the public should by 
such a torrent be overborne and misled? 

Again, — can it be matter of wonder if a 
non-lawjer, making, in the character of an 
occasional speculator, an accidental excursion 
upon this ground — upon ground lying thus 
w'ithin the a<*kiiowledgcd demesne of law- 
yers— .should join w'ithout reflection in the 
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txy, recognising (as is so natural) in the una* 
nimous suffrage of such a multitude of coun- 
sellors, the voice of truth, as well as the 
means of safety ? And thus it is that in this, 
as well as so many other paits of the field of 
jurisprudeiK'e, the public voice is composed 
the principul parts by a set of lined perfoi- 
mers; the chorus by a band of dupes in the 
character ot amateurs. 

§ 4 . History of the rule exchidmy self-crtmi- 
natire evidence 

The authorities on this subject present, as 
usual, daikiiess visible but, where the sub- 
ject presents notliing better, even to see that 
everything is duik, is more satisfactory than 
not to see 

The eailiest duta which the industry of 
Viner could discovei, are ot no eai her a date 
than the thirty-second ot Kli/abetli Here 
we behold, and toi the fust time, the iiia\im 
which, with its vunanles, has since become 
so famous Ntuio tenelui seipsum prodere , 
in later times, act usare 

It presents itseit in two almost contiguous 
cases, the tu st, accotdmg to the date given 
to It, is in the thnty-second year ot Eliza- 
beth, 111 the Common Ph as , the report by 
Leonard the other, in the thii ty-sccond and ' 
thirty-third yeai ot the same uign, in Mi- 
chaelmas teiin, in the King’s lieiich , two 
reporteis heie, Cooke, aftei w'aids judge, and 
Serjeant Mooie 

In both eases, it was an impel tnienee in 
both cases, the asseition lonvejed bj it was 
a notorious falsity In tlie only < ase in whn h 
a decision appeals to have been given (ioi in 
the earliest, the Cominon Pleas’ ca^e, tune was 
taken tor decision, and none leported,) the 
decision could not have tinned upon the lulc 

In both cases, the shape in w'hich the cause 
came before the court was tha* of a motion 
fur a writ ot prohibition to be dnected to the 
ecclesiastical codit, on the gtoiind ot pisetei- 
gression ot juiisdictiun in both cases, the 
Sieged praetergression consisted in bustaining 
a suit for incoiitnienc^, proc ceding thei cm by 
an endeavour to examine the defendant upon 
bis oath . in the court in which a decision was 
pronounced, the prohibition was granted 

But in that case the decision’ had no need 
of any such, or any other, geneial maxim, 
true or false. In any other sorts of caube» than 
the two paiticularly specified (viz matrimo- 
nial and testamentary,) administering an oath 
to the defendant was a practice expressly in- 
terdicted to that couit, by two wiits that are 
•till to be found in the Kegistrum Brevium , 
thtf book of the highest authority of any that 
compose the library of jurisprudential law. 

Yet, in neither case is any intimation given 
of any reference, made by either court or coun- 
sel, to this most irrecusable of all authorities 
neither in the case m which it was conformed 

V 


to, and the prohibition issued accordingly, nor 
in the prior case in which nothing was done. 
In this prior case, the reporter (Leonard) gives 
indeed a reference, but apparently os from 
himself, and then not to that authoiitative 
repo‘>itorv ot )iidicial documents, but to Fitz- 
hcibertS Commcnt.il j on it 

Being probably as vet without a precedent, 
the applic<itiun tb.it b.id been made to the 
inferior court, the court of Common Pleas, 
in the case above retened to, had produced 
nothing but doubts The application thus 
made to the supenoi court, the couit graced 
in intendment of law by the piesence of the 
king /iimse//, — its siiboi dinato having no pre- 
sence higliei than th.it ot the king, without 
any vuch adjunct, to boast ot, — h.id a more 
successful iNS'iie ne.irtcncd up by the autho- 
iityand the L<itiri ot hci M.ijesty’s .ittorney- 
general, the great Uir Edwaid Coke, they 
pronouni^d boldly that no such proditio 
should take place 

Leaving out ot the question technical and 
siipernatni.'il causes, ,ind looking out for na- 
turil psychological ones, two present them- 
selves as competent, one or both of them, 
to the pioduction of this cfTect One w'as, 
jealousy ot the powei ot these spiiitual rivals, 
— another, a soit of persoii.il .uid prudential 
appri'hension ot the lengths tu which such 
impertinent cuiiosity, it unchecked, might 
extend itself, on ground of such pecuhai de- 

I1C.1CV 

1 In then anxiety to obf<iiii custom, and 
to nitike the most ot it when obtiined, the 
couits of cominon law had concurred, in the 
mannei .ibove expl.uiied, in giving eneour.ige- 
ment to mendaiity, by exempting tiom the 
obligation ot an o.ith, and thence tiom the 
punishments (religious, moial, and at length 
political*) attached to the breach of it, the 
testimony ot paitiesfoi 01 against themselves 
Equity, spying in this deficiency an inlet 
opened to 5iicci'ssful riv.ilry, had taken upon 
heiself to withdraw this licence tiom the 
defendant’s suU* ot the cause, thereby giving 
to the plaintilf the till then unexperienced 
.uhantage ot the defendant’s self-disscrviiig 
testimony The j 111 isdictioii ut equity had not, 
however, ventured to extend it«elt beyond 
the civil class ot causes, nor in that to the 
whole extent ot the held ot jurisdiction 

The advantage thus possessed by equity, 
one ot the branches of English Rome-bred 
judu’ature, had all along been possessed by 
another branch, the ecclesiastical But from 
some uncertain, though at any rate early 
period, a resolution bad been taken by the 
common-law courts, that the jurisdiction of 
the (icclesiasticdl courts, so far at least as it 
was to be enforced by the examination of par- 

* In the Star-chamber) from the time of 
Hen. VII. 
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ties upon oath, should not extend to any other 
causes than such as came under the denoinina* 
tion of testaiuentary and matrimoniul causes. 
In the Hegistrum Hreviuin, a writ, accurd- 
ingly, is to be fuiind, in which the limitation 
thus put to the juri'ijliction of these courts 
is assumed.* Moreover, Fitzherbert, in his 
Commentary on the Registrum Ihevium, 
takes notice of this vime limitation and tho'^c 
same terms. t Not that the limitation has been 
adhered to in practice : for to this hour, the 
jurisdiction of those courts, together with the 
power included in it of taking such examina* 
tions as above, has a much wider range. 

Ever since an eaily period of the reign of 
Henry VII., a court had existed, long known 
by the name of the Court of Star-chamber 
(a court of criminal jurisiin-tion, and that to 
a vast extent,) in whieli the pouei ot exa- 
mining tiic defend.iiit upon oath had all along 
been exercised J • 

During the whole of the reign towards the 
close ot which the oracle was deliieied, this 
court had been a busy one. In every one ot 
the seveial reports, it i-. dclivereil in the foim 
of a geiieial or nniversal proposition; no ex- 
ception, or intimation of any exception, being 
annexed to it. Taking it thus as it stands, 
it was, in lespeet of veiity, i-xactly npon tlie 
footing of a pioposition denjing that the sun 
ever shone at noon-day. 

At that time of day, the Court of Star- 
chamber, though since abolished, rested upon 
as tirma touifdation as any other of the courts: 
the decisions pronounced were as uncontested 
law', as those of any other court : in that cha- 
racter they are repoited by all the reporters, 
indiscriminately with those of the several 
other courts, lleimr, under the tyrannical and 
extortions reign of Henry VII , institufed to 
serve a'» a new’ and more pow’eiful instrument 
of the crown, unelogged by juiies, it W’as all 
along an especial f<i\oiuite. 

Against the power of such a court, a pow’er 

• Itegistnnn Hreviuin, fol. 3t>. ti tit. Prohi- 
bUio>ie.s. 

Rex viceiouiiti .s.dutem. Pnr- rkoi i.a. 
cipimus tdn (piod non pcinnttas prolnliitio 
quod aliqui Liiei ad citationem ta- no taici a«l 
US episcopi, aliqiio loco convcniant citationem e- 
de cetero. ad aliquas reeognitlonc.s 
faciendum vel sacramentum prje- reco'gmtio- 
standum, nisi in casibus matnnio- m-m fiieien- 
nialibus et testinnentariis. T. Ac. dam Atia- 

Rex vicecomiti salutem. Pone ctnamentum 
per vadium, Ac. talem episcopmn, “ 
quod sit coram justiciarns nostris, Ac. osten- 
surus quare fecit summoncri, et per censuras 
ecclesiaticas distringi laicas personas, vel laicos 
homines et feminas, ad comparendum corani eo, 
ad prsestandum jurainentuin pro volunt^e sua, 
ipsis invitis, in grave prayudicium coronaAt dig- 
nitatis no.straj regise, necnon contra consueiuui- 
nem regni nostri. Et habeas ibi, Ac. 

+ Fitzh. Nat. Brev. p. 91. f4I.l 
:j: Ann. Dyer, 288 : Easter, 12 Eliz. 


the exercise of which was every day’s prac* 
ticc, it may be imagined of what use or avail 
could be this or any other proposition, though 
couched in ever such good Latin, denying the 
existence of it. 

The oracle is of the rhetorical cast, which 
is as much as to say, in the natiual style of 
oracles: and having, as it vtas probably de- 
signed to have, any one of half a dozen 
meanings, whichever happens to be most con- 
venient to the purpo-e, it is in proportion 
eiiiiided against the misfortune of .seeing its 
truth disiuoved. Hut if the import of it be, 
that no ipicition shall be put to a man, the 
answer ot which, if tine, may tend to his con- 
vii'tioii, the truth of it .stands further dis- 
piovcd hy the then and still e.\is.ting every 
day’s practice ot another sort of court, I 
-peak of the eciirt e-lahli-hed by the statute 
of Philip and Maiy,|| the eouit consisting of 
a single ju-lice or any iiumhct of justices of 
the peace, foi the purpo-c of taking the pre- 
paratoty exiiminatum ot the defendant and 
others, antei'ciioiitly to tlie trial by jury, in 
the case ot felonies. At the institution of 
this prepaiatory judicature, the Star-chamber, 
with its piaetice of examining the defendant, 
being in full vigour, and no lestrictive direc- 
tion given, what could he the intention of the 
legi-Iatuie but that the mode ot examination 
puisuod every day in the Star-chamber (not 
to speak of the nm-eij -chamber, and every 
other room in wliii’h common sense was lis- 
tened to) should be piir-ued? The examina- 
tion of the supposed felon was to be taken : 
but to what end take his examination, or the 
examination of any other person, but to find 
out the truth — meaning, of course, the whole 
truth? “ The evidence you shall give, shall 
he the truth, the whole tiiith, and nothing 
hut the tiuth:” such is the direction given, 
IMrobably at •that lime, certainly at thep’Csent 
time, to every sort of person when examined 
in the ehaiaeter of a witness. What reason 
for supposing it so much as possible, that, in 
the reign of Philip and Mary, when (in imi- 
tation of the eoui«Cawhieh the retainers of 
the Spanish mun.irch had seen pursued all 
over Europe; dll ection was given fur extract- 
ing the testimony of the defendant, any wish 
so silly .should have been enleituined as that 
so much of the truth as should tend to his 
conviction — that is, tothc only direct end and 
object of the suit — should be left out of it? 

II The I A 2 Ph. A AI. c. 13, authorized and 
required Justices of the ]>eace to take down in 
writing the examination of any prisoner charged 
with manslaughter or felony, as well as of the 
witnesses in support of the charge. But as this 
only applied to cases where the justice had au- 
thority to admit the prisoner to bail, the_2 & 8 
Ph. A M. c. 10, was yiassed to enable the justice 
to do the same thing, whether the prisoner was 
admitted to bail or nou—JSd. 
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Oh 1 but (says somebody) the practice ac- up in spirits, to be revived at any time, 
tually is, under this act, to be cautious of VVhen first brought out to view, we have 
extracting from the detondaiit any tesiunony seen it in the condition of ** the stone which 
the tendency of which may be to his pie- the buildeis rejected.” \ie see it nowtrium- 
judice , and even, hst any siuh tcstiinuiiy phant, in the state of “ the headstone of the 
should escape him unavvaies, to give him corner ” 

warning to keep hi^ lips well dosed 1 (an At the time when biought out, to what 
very easily believe it \\i so oHen a*., and pin pose was. it biought out ? To the pin pose 
no oftener than, in the eyes ot the examining ot displaying the ihetorie and the latinity of 
justice, the geneial praise ot humanity, anti the plucnix of the law. To the put pose ot 
the popuhuity to he gained by it, is ot moie the cau-c, it was altogethei useless the oli- 
valuo to him than the iuUantage, pnhhe and jeit of the application wa-, to ipiadi the pro- 
personal, attt iiding the dis< overy ot the ti nth teodings of the eei lesiastieal touit, on the 
in that individual inslamc lint the qucn- gi omul of excess ot juiisdictioii to prove the 
tioii at present is, not what is the piacticeot exeess, nothing moie was neee-.aiy than a 
modern times, hut what was the piaitue ot refeiente fotlie lawiei’s go^-pel, the legister 
those eaily tunes, vi/ in the leigii in whidi ot wiits What could have oieasioned the 
this LtTuMon ot kained ihctoiie is iiist know’ll time taken tui adi’tfatio/i, is beyond conjec- 
tobtive made its appeal nine-' To undei stand tine 

this, it It be w’oi th unilei standing, tiiin to the But though, m the unlimited latitude given 
State Tunis , tnin to the ea^-e ot Udall, the to it, the iftaxim was widely and notoriously 
puiilan miiiistei,* pioseculi d and teased to nntuie, — ^et, liom that had authority, and 
death, HI the styleot tlie Spiinisli Inquisition, the good hut iinnotueil authoiity (the wilts 
HI those days ot supposed English liheity iii the logistci,) t.ikcn together, theie seems 
Obscive theie eight peisonages, and among leason enough to coiulude, that at common 
them two peeis and gieat olheeis ot state, 5^ law, on all tii.ds in w'huh juiies boie a sbaie, 
bishop, aihiet pistieo of the King's Bench thepraetueof adiinnisteiing an oath to the 
or Coimnon Pleas, the chief justice taking delend.ml, and theiefoie putting questions to 
the lead (between thiec and luui monllis Imn (and pail u ularly in eiiminal causes, ) had 
before the emanation ot this writ,) all pie-'S- nevei heen in use Foi in both the writs, 
Hig him, inging him by tin eats and pi onuses the stiiss of the eensute is laid on the admi- 
to take an oath, tui the puipose ot having nistiatiun ot the oath, and in the latter it is 
Ills testinioiiy extracted tioin him he ^aying expiesslv stated as being contiaiy to the tus- 
that he had alicady heoii punished upon sutli tom ot the nation 

testimony, and (that he might not tall into It, then, the appheation of it had been < ou- 
tlie same seiapc again) deilining to take the lined to that jiait ot the law <U*'»ignated on 
oath "ome oeta'-ions by the name ot the common 

The guilt imputed consisted in the wilting law, — viz the piactiee ot the common-law 
and publishing ot a book, in which the tiiith eomts, — the tiiith ot the maxim appeal** hi- 
of his loligioiis peisiiasion was maintained diibitable, at least so fai as concerns the 
Assuming this to be gnilt. In'. giuItino'«s is non-adinmistiatum ot an oath to the defen- 
out of all dispute • hi the lelatiCn we h.iv* • dant, in (M'.es deemed to belong to the cla'.s 
of the pioeeedmg!^ (tor it is his lelation) he ot (’iiminal ease", and subjected to the cog- 
avows it What evidence moie satistactoiy iu/.ince ot a jiiiy 

could have been giv’en ot it, than liis iiiahi- But hi the maxim, nothing is said about 
lity to deny it with any piospeit ot success * the oith it goes tin tin 1, and, in as fai as 
Here, then, w’as 110 injiw liee ot what iiijns- any detei imnate signitieation ran be put upon 
tice there was (and sutc enough theio was it, it puts an ecpially decided negative upon 
no want ot injustut,) the seat was in the the piactice ot putting paiticiilar qiieslions 
bubstaiitivc blanch ot the law , it consisted to the dcfeiid.int, with oi without the oath 
HI the converting into a capital ciinie the act But on this head we are left altogethei to 
of bun who makes known, to use the woids ‘>eek toi evidence • Because no oath was ad- 
of Sciipture, “ the reason of the taitli that ministered to the defendant, it follows not 
is m him.” hv any means that no particular questions 

Thus, then, is it with this famous apho- w'ere put to the defendant. In capital cases, 
lism: at the time when first delivered, it was to tlie witnesses called by the defendant no 
sent out in diametrical opposition to noto- oath was admimstercd till inoie than a cen- 
rious truth. But having once found its way tuiy after ,| yet witnesses for the defendant, 

into the books, there it lay m petto, 111 a 

dormant state, ready, under a favourable set ^ ® 1, allowed the prisoner's 

ot circ..n,t.nc.. l.k. a gy bottled 

men in Scotland ; but it would appear, that this 

• State Trials (Hargrave^s,) vol. 1 pj>. 167— innovation was carried by the Commons in spite 
xl88; 32 Elk. ^ July 24, 1590. of the efforts of the Crown and the House of 
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and those, too, speaking in answer to par- 
ticular questions, could not but have been 
heard. 

In those dark times, in which moial con- 
duct was so much worse, and terror derived 
from supernatural source? so much ^tionger 
and more prevalent, than at pro<ent, the cere- 
mony of an oath appears to Inive been a tie- 
mendous bugbear ; so tjcmendous, that, by 
this consideration concurring willi other's, a 
doubt present's itself whether originall} an 
oath used to he administered at all to wit- 
nesses in any cause-', civil or criminal, on the 
plaintitf’s any more than on the det'endunt's 
side. 

In the treatise penned by Chief .Justice 
Britton, iindei Kilwaid I., and, u|>on tin* face 
of it, purpoiting to constitute a code of law 
sanctioned by that king’s authoiitv, much is 
said of perjury. But the crime there spoken 
of is, throughout, tin* crime of thf judge, or 
other oflicial peison; nowliere the ciime of 
the W'itness. 

Subsequently to the statute of the fifth of 
Elizabeth (the first statute b} which [uinisb- 
ment was anncvcil to testimonial peijurj,') 
cases relative to perjiirj occur in plenty iii 
the books; antccedeiitl} to that point of time 
I cannot find one. 

Investigating a point of this sort is groping 
in thick daikness. Books of leports, c«)n- 
flned in their subject-matter to tiaiisactioiis 
at trials before a jury, are but of je-leid.iv : 
in no instance, in an\ of the lejuirt books, 
containing the aci'oiinfs of legal transactions 
of a date prior to the above, is anv aceonnt 
of any .siich tiial to be found; ad<i, nor iin 
rel.ilioii to any of the jiomts beie in que-tion ' 
of any trans-iciion earned on in the eour-e of 
any sindi tiial. 

Of an account <)f the proceedings in any 
trial before a- jury, of a date piior to that 
heie in question, the onl\ e.xample e.\tant is 
of tlie dat(* of l.j.id ; about nine jeais piioi 
to the date of this statute. It is the Irnd of 
Sir Nicholas Throckmorton for treason, in 
the fiist year of Queen Mary: for tiea^on 
supposed to becommitti'd by [>ar(icipation in 
the insurrection tor winch Sii Thomas Wyat 
had suffered death. It is reported tiom IIol- 
liiishcd’s Chronicle; and the discoiiises Cas 
reported ) w earing the ''ann dramatie form as 
on a modern trail, the words appeal upon the 
face of them to have been taken dow'ii, as if 
in short hand, from the mouths of the inter- 
locutors. 


Lords. Com. Jour. 4 Jan. lf>07; 30 Jan. 1007. 
It was not until the 7 Will. HI* c. 3, that this 
privilege was granted to prisoners, in cases of 
treason within the act Finally it was extended, 
by the 1 Ann, st. 2. c. 9, to all cases of treason 
and felony. In misdemeanours, defendants al- 
ways had this privilege. 2 Hawk. c. 46. §§ 
170-172.-£di 


Besides a variety of interesting particulars, 
having no immediate relation to the present 
subject, it affoids very material information 
in relation to tw'O points that have heie been 
hi ought to view’. 

1. Ill the liiNt place, not only is the defen- 
dant heard in hi-^ ow'ii defence, at his own in- 
stance, hut questions upon questions are put 
to him without reserve, in the same manner 
as if to any cxtraireout- witness: quo-ttioiis, 
having as pbiinly for their object the extract- 
ing an-w'i*rs of a nature to eliminate him, and 
lead to hi-, conviction, as any questions W’hich 
a man, aiming professedly at that object, could 
devise. 

Answer given directly and in detail ; not 
a question objected to; no complaint of the 
illegality, or so much as the haidship of the 
prai’ticc. 

2. In the next place fwluit bears directly 
upon the point lieu* in question,) it affords 
no slight rc.i'on foi sn-pecting, that at this 
time (in capital eases .it least) the practice 
of administei ing an oath to a witness for the 
prosecution, w.is citbci a novel [irocceding, 
or :i ceremony the peifoimanee of w’hich was 
oplion.il on the p.iit of the judge. 

A wiilten eoiii.'-.^ion made by Cuthbert 
Vaueb.in --a man alie.idy eoniieted of the 
same treasonable eoiispiniey as that of which 
the defendant 'I'lii ot kmoi Ion stood indicted 
( \ .nnrban still Imug and producible,) — had 
been le.id in tlu' first iiisiaiu’i* ; a proceeding 
alike U'piignant to the manifest pnneiplcs of 
le.ison ami justice, and to the present prac- 
tice. 'riien I'U'ues the following dialogue.* 

“ Atttnm III. Mliy, will you deny 

this mat ter.' .... ^’mi ■.Inill have Vaiigbati to 
jiistilie tbi- here lu'loii- yon all, and confirm 
it irtth n hdo/ic nth. 

“ Till lie that bath Jiaid and 
lywl, will nt»t, being in this case, sticic to 
swe.ire ami lye. , 

“ 'Thi n ini', ('ntbliei t \ augban hioinjht into 

the iij>‘ It riiiiit. 

“ Siniilitl or Sitnifi II ['(’lerk of the Crown.] 
Ilow'say you, ('uthbei't Vaugban, is this your 
own confe-sioti, and will you abule by all that 
Is heie w I it ten ' 

“ Wuiijhtin. Let me see it and I will tell 
you. 

“ Tlieii Ills confession was show’cd him. 

“ Attornnj. By cause you of the jury the 
better may credite him, 1 pray you, my lords, 
let Vaughan be sw’oriie. 

Then was Vaughan sworne on a booke 
to say nothing but the truth. ”•!- 

• State Trials (Hargrave’s,) i. 67. 

’t’ 1 mention the aiiove but as a suspicion, and 
no more. What is beyond dispute is, that the 
ceremony of putting the convict witness to his 
oath was considered as optional. But it might 
be that it was not considered as optional, any 
otherwise than as attached to the act of producing 
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Written confessions and hearsay evidence 
produced of the supposed testimony of other 
persons, producible and yet not produced. 
Exclusion put, and without the shadow of 
u pretence, upon the testimony of a person 
then present, and whose testimony had been 
called for by the defendant Acquittuif' him, 
the jury were prosecuted for it in the Cham- 
ber, and punished by ruinous fines 

Execiably flagitious in these and other 
respects, the pioceedings were not the less 
legal. If the station of judge does not give 
legality to the proceedings of him who acts 
in it, how can any proceedings be legal ? — 
Here we have the chief justice of the King’s 
Bench, another judge of the same couit, a 
judge of the Common Pleas, a master of the 
Rolls, and a master of the couit of Wards 
and Liveries, all learned, iii the law sense , 
besides a couple of peers, and as many pi ivy 
counsellors, theloid mayor of London, and 
a knight ; all sitting at Guiluhall as commis- 
sioners. 

lllegnP Oh yes, if irreconcilable to an 
antecedent senes of uninterrupted piactice 
but in this instance there is not a single ease 
to which it can he opposed. It is the only 
one we have * 


the man to he examined in the character of a 
witnesa; and that, hupjiosing him produced and 
about to be exanuned in that cliaraeter, the per- 
lorinancc of the eereinony was indispensable 

Such is the construction that a reader of mo- 
dern times, whose smniises and expectations are 
influenced liy the invanaldc tenor ot mmlern 
usage, would naturally be led to adopt in pre- 
ference. 

On the other hand, the passages wluth appc.ir 
to lend more or less lOuiitcnaiKu to the oppo^Uc 
interpretation, arc not altogether without their 
weight 

** You shall have Vaughan to jiistifie this . 
and confirm it by a liookc oth.” " Here we ‘see 
^e proffered justitication, *. c t'tva voce testi- 
fication, mentioned m the first place, and of the 
oath a distinct mention made, as if it were a se 
curity that might have been superadded or not 
to the security afforded by the confrontation an<l 
the examination ; just a!> the act of prodiu mg the 
man for these purposes might itself have been 
perforaied or declined at pleasu'^. 

So much for the ptojffei made of the cere- 
mony: observe now the account given of the 
perfonaance of it “Then was Vaughan sworne 
on a booke to say nothing but the truth ” Upon 
the face of this account, has not the ceremony 
somewhat of the air of a novel practice? not the 
book, but a book. By the article the^ an im- 
plied reference would have been to usage — to 
usage as established; but whether ln^arlably 
adhered to or not, would still have been another 

S uestion. But the article is not they but a; as 
r the sort of book, not being hxed by us ige, 
was scarcely known. In a modern trial, now 
^at the previous administration ot an oath is 
a piactice so completely in course, is any such 
ever made use of for the expression of 

* l^r Edward Coke, eminent ah'^y, though 


No practice could come in worse company, 
than the practice of putting adverse ques- 
tions to d party, to a defendant,— and in a 
criminal, a capital case, did iii that instance. 
If, however, the practice be itielf subser- 
vient to the ends of justice, the having been 
resorted to iii (ompany witli others of an op- 
posite tendency, is a eircuiiistaiice which, how 
natural a cautc soever foi leprobalioii, can 
never be a just one 

Where no oath has been taken, faUe and 
mendacious testimony theie may be ui any 
quantity, but perjury there cannot be The. 
causes have been seen, by wbii h a suspicion 
at least is induced, that the practice of admi- 
nistering oaths to witiie^'ses, and consequently 
the possibility of coimmtting testimonial per- 
jury, was, at the time of passing the eailiest 
ot the 8t.it utfs rehitive to this offence, ot no 
very ancient date If so, it could not be true, 
that “ pery.iiy ' m a witness was “punishable” 
(to use tlie woidb ot Lord Coke) “ by the 
coiniiioti law ”t 

True It is, that in that same passage he 
gives us the histoiy ot a case (a 8tar-cham- 
bei case,) tenth of James I , A. D 1612, iti 
which It was lesolved that perjuiy in a wit- 
ness was punishdble at common-law But 
the very tact, that a resolution to that effect 
was at that tinio necessaiy to be passed, 
selves, I must lonfess, to slrengthen the 
suspicion suggested by the iuimei consider- 
ations, that It was not tiue It, antecedently 
to the statute, the piinislmieiit of perjury 
had (elsewhere at least than in the Star- 
ehambei) ever lieeii exemplified, the occa- 
sions would have been too fiequent to leave 
the inattei involved in any such doubt as it 
tould lequiie an expiess lesolution to re- 
niov e 

'I’o what purpose, then, be at the pains o 
resolving that peijuiy w'as punishable at com- 
mon law, fitty yeais aftei the passing ot the 
statute tiiat bud been made to punish it? — 
The answ'cr is, — because (as we leain fiom 
Loid Coke in the same place) upon taking 
iiieasuie of the statute about fuuiteeii years 
befoie, it had been found too narrow J 

Among the vaiious devices in use with 
English judges foi stealing legislative power, 

not yet in office, was the counsel by whom, in 
one at least (vi/. the latter) of the occasions 
above mentioned, the impressive maxim, nemo 
tenetnr ieipium proderey was displayed. He 
was already in existence, though not more than 
five years old, when this trial (we have seen how 
remarkable a one) took place. 

Saturated as he was, and super-saturated, with 
law learning, was it natural that a case of such 
importance, a case in point, in the history of his 
own^time, should have been a secret to him? 
But Coke, as inaccurate as he was garrulous, 
was ready at any time to entertain the public 
With the first runnings of his thoughts 
3 Inst. 161. 

Coke's Rep. v. 99. Flower's ease. 
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this may be mentioned as one : when a statute, 
which as far as it goes is to^their liking, is 
found not large enough, or has been unmade 
by the authority that made it, they (ill up the 
deficiency with an iniaginaty mass ofeommon- 
law. Cummon«law, a ereaiion of their own 
imagination, forms thus a sort of plenum, upon 
which, as often as a vacuity is to lie hlied up, 
they draw at pleasure. 

§ 5 . Of SLlf-une/alire, sclf-dini/raciny, and 
Silfdii<ci edUinj evidence, 

1 . Self-vnet utive evidence. 

The distinction between self criminative 
testimony and self-onerative is liere employed 
for the purpose of its coi responding to a dis- 
tinction to which, in the technical system oi 
procedure, so many important conseipiences 
have been attached : 1 mean, the distinction 
between cnminal cases and civil cMses. 

It is on this occasion that solUcitminative 
evidence calls for a distinction of no small 
practical importance: — 1 . Testimony selt- 
criminative to the elfect of ultra-pecuniary 
punishment; and 2 . Testimony self-ciimina- 
tive to the effect of punishment nor more 
than e<pii valent to pccuniaiy : — a distinction 
which seems sulliciciitly explained by the 
terms in w'liich it is heie expressed. 

Unless It be where, and in so far us, the 
testimony comes uiuh'i ifu ap[)ellatioii oIm//- 
dispraciny or sclj-di^ci cdiliay, — selt-crimina- 
tive evidence, when in its piuial cllects limited 
to punishment not ultra-pecuniary, will (^it is 
evident) to that or any othei purpose, siand 
on no other tooting than testimony simply 
self-one/ atu'c. To the extent, theicloic, ot 
that part of the scale, the two species, silj- 
criminative and selj-uneraticc, coincide. 

if, on the seme ot any injury, or other 
transgression, the deliinjuciit is adjudged to 
pay in each of two i*ases a delerniinuie smu 
(say £U),) Ills unwillmgncs-, to subject him- 
self to that obligation will not be less, m the 
case where the money, when taken out of 
his pocket, is put into the pocket of his pei- 
sonal adversary, the party injured, than in the 
case where it is put into the pocket of anothei 
party, with whom he has no (juarrel; as, for 
example, the soveteign, whether for his own 
benefit, or for the benefit ot the community 
at large. On the contrary, if there be a dif- 
ference, it is in the c.ise where the amount of 
the quantity of the matter of wealth lost to 
himself is so disposed of as to add to the en- 
joyment of his adveisary, — it is in that case, 
that his unwillingness to deliver the testimony 
which is to be productive of this edect, will 
naturally rise to the highest pitch. 

If, in the case w here the effect of Uie 

conviction, if brought upon himself by his 
testimony, would be to subject him to the 
payment of the £10 to the use of a person 
unobnozious to him, — his testimony, even 


on the score of the unwillingness and vexa*> 
tion supposed to be attached to the delivery 
of it, were to stand excluded ; while, in the 
case where the elfcct ot it would be to sub- 
ject him to the payment of an equal sum to 
the Use of a [lerson more or less odious to 
him, his tebtimony (notwithstanding the at 
least equal unwillingness and vexation that 
might well be supposed to be attached to the 
delivery of it) were nut to stand excluded; 
ll.igiant surely would be the inconsistency 
w'lth which, in the judgment of every mind 
not |)repos*.csscd and perverted by technical 
idca», an ariaiigeineiit to such an effect would 
appear chargcahle. Give now' to the first of 
the two ca-M's tlic appcll.itimi of a criminal 
case — to tlie other, the appellation ot a civil 
c.ise: w’lll flic leal inconsistency thus seen to 
exist between the two ari.ingemcnts of law, 
he at all diminished hy these tw'O words? 

Among the dilfeicnt moditications of self- 
prejudicing evidence above distinguished, the 
cu'C in which the pretence tor the exclusionary 
lule is most plausible, is evidently the case 
where the testimony is self-criminative, to the 
effect ot lilt! a~pccuiniii // punishment — where 
the puiushmenr, to which by the (estimonyin 
question a man cxpo-cs himself, rises to a 
licgix'e of alllictiveness above the utmost to 
whu'li peiuimary punishmeiU, in the highest 
licgiee 111 which a man can he made suscep- 
tible ot it, Is regal ded as eqiiiv.ilent. 

Hut even in this c<ise it has been shown, 
that, by the vexation (be it what it may) 
attached to the pioductiuii of the effect by 
means of evidence ot this particular descrip- 
tion, in conliadistiiiction to other evidence 
.It bilge ti. c. to extraneous evidence,) no 
suilicient or proper gioiiiul tor the exclusion 
ot the evidence can ever in any instance be 
constituted. A Jot tiot i, iXicw, neither can it, 
111 tlje case where, in respect of the prejuii- 
cial elfect of it to the deponent, the evidence 
Is simply selt-onerative, or iio'more than equi- 
v.ilent to sclf-onerative. 

2 . Sclj’-disi/i uciny evidence. 

On the subject ot sell- dnsgiMciiig evidence, 
a distinciion must again be noleil. if, in the 
c.ise wheie the j^wideiice is seif-ciiininative, 
exposing the deponent to punishment (t. e. 
tosiiifeiing, on account of some traiibgressioii 
of the Liw ot the state, or of the received 
rules ot morality,; the effect of the punish- 
inent (wliethei in respect of the transgression 
to which It is attached, or in itself) istosub- 
jeet a man to disgiace; — a question may be 
started, whether the effect of such disgrace 
be, or be not, to raise the punishment above 
the level of the most onerous pecuniary ob- 
ligation. Hut, foi the (iractical purpose of 
determining whether the evidence in question 
ought or ought not on this account to be ex- 
cluded, the inquiry would be purely specula- 
tive and useless ; it being already understood, 
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that by no degree of magnitude on the part 
of the punishment can a sufficient ground be 
formed for the exclusion of self-ciiminative 
evidence, howsoevei modified 

A use that has been made of the appella- 
tive •iclf-di %qracinq is tins avIum e the oirence 
to which the pufiislmient is attaclied is of a 
disgraceful nature, — 1)> Aihatever fcstimoiiya 
man exposes Inmstlf to suffer as for that of- 
fence, he exposes hmiself of couise to the 
disgrace attached to it * 

Thus fai, then, sulf-disgracing testimony 
coincides with, and is iiuluded under, selt- 
cnininative liut suppose the puuishuieiit al- 
ready inflicted licit* weste a case in which, 
in the cum sc of a man’s tcstinionv, the fact 
of his having siifreicd this punislnnciit, and 
thence of Ins having coiriimtted this trans- 
gression, may be brought to view Ileie, 
then, his testimony, though it cannot (^to the 
effect of its being considered as exposing him 
to suffer punihbmont of a disgi aceful ot an^ 
other nature) be lanked with pio|)tiety uiitiei 
the bead of sc//’-c//mt««</i’c testimony, ina\, 
with not the less pioiniety, be tunned self- 
di^gtacinq To distinguish it lium the cast* 
where, by the same means to which a man’s 
testimony exposes Inin to disgiace, it exposes 
bun to fmni'.hmcut in otliei shajies, — it may 
be termed, stmphf selt.di'>gta< iiig 

If, by teslimony whieli, beMtles being selt- 
disgiacmg, is self-ciimmativc, no pioper 
ground fur exclusion can be constituted, — 
much less can any such gtound be constituted 
by testiiuony whieh is *.elt-th»giaciiig Miniil} , 
sclf-disgiuciiig without being *<elt-( i niiinatn e 
Not so, liowevei , says English l.iw f 

A man is produced us n witne>.s on cithei 
side . on a former occa''i()n he had been «‘on- 
victed of an offence, of aaIih h, it ascei tamed, 
the effect ivotild he to dnniiii-Ii his ciedibi- 
lity-— to weaken the toice ot,the pci suasion 
of winch his tc*stimony might otheiwise be 


* So, likewise, even where, although in itselt 
the offence im})arts no disgrace, yet, m con- 
sequence of the power ot association over the 
imaginations and affections of mankind, the 
punishment attached to the offence is ot itself 
productive of that effect. << 

*!■ If a man has already been tried for any of- 
fence, he must answer the question Hut it the 
answer to any ciuestion may suhiect the witness 
to future punislmicnt, he may answer the ques- 
tion or not, as he pleases ; and he generally re- 
ceives a caution fiom the ludgc. In the case ot 
Cant, tried tor a capital offence, at the last Oc- 
tober Sessions of the Central (’riminal Court, a 
witness was callecV for the defence, for the pur- 
pose of proving that he himself was the person 
who bad committed the crime in question. After 
receiving an admonition from the mdge, he dul 
answer the question, and adinittecl that he had 
done the act, although, according to his account, 
under circumstances that took away ^e crimi- 
nabty of it The jury, however, disbelieved the 
Witness^and coimctM the prisoner.-^A’cf. 


productive. Shall the question he put to 
him, whether it be true that, on the occa- 
sion mentioned, the conviction in question 
took place ? No ; says a* rule of English law. 
No ’ Why not ’ Because this is making a 
mail disgrace himself — making a man expose 
himself to shame And why not make him 
expose himself to shame, if he has done what 
by the supposition he has done — that to 
winch the opinion of mankind, following in 
this lespcct the finger of the law, has an- 
nexed disgrace — propeily and deservedly 
annexed it ^ Oh I (says the prejudice) because 
a self-disgracing, or call it a self-degrading 
answer, is a sort of self-accusing, solf-con- 
victiiig answei if it he not exactly the same 
thing. It is analogous to it — it is like it, which 
IS enough for us 

Still file same delusion, still the same 
fehoitsiglitedness, still the same inconsistency 
and seltrf oiitfadiction The witness has been 
ooniicted, say of peijury it his disgrace be 
offeied to be proved by otbei evidence — by 
such evidence as the law chooses to receive 
(say, by the lecoid of his conviction,) — if 
this be the ease, it is all well the evidence 
cannot be disallowed It is not to the act 
ot disgiacing him that the prejudice opposes 
itH'lf , It lb oiil) to the ehainiel thiough which 
the disgiaie is convejed Dibgiaced he may 
be disgiace him \oii may, and welcome — 
only he inubt not be disgiaced out of his own 
mouth 

In this case (as in the case of self-convict- 
ing cYideiK e), if so it happens that he has 
di'.giaccd himself in tins same way at some 
othei tune, — if any othei person affirms that 
in Ins heal ing he has acknowledged the having 
undeigone any such convidion, or the penal 
consequences of it, — evidence of this loose 
extiajudicial confession may he produced and 
exlulnted to Ins f.ice It is nut that the fact is 
not to be pioved , hut it is not to be proved 
any othei wise than in a bad way it is not 
to be piovtd by immediate evidence — it is 
only to he pioved by iiiiuiiguial, by hearsay 
evidence it is not to be pioved by testimony 
the whole of which is coveicd by the sanc- 
tion ot an oath — it is only to be pioved by 
evidence of which the halt only is covered 
by the sanction of an oath 

To what end seek to exempt a man from 
this aciidcntal shame * It is a suffeiiiig that 
arises out of his delinquency, — and in the 
nature of the case will beat a pioportion (as 
exact a one as can usually he obtained) to 
the degree of his delinquency by the ex- 
ample It affords, it will render itself sub- 
servient to the main end and purpose of 
pujiushiQcnt — the deterring others. In trials 
in general, publicity is a circumstance not 
deprecated, hut aimed at, and generally ap- 
proved. Beneficial as it is lecogntsed to 
on all other occasions, what should render it 
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otherwise than beneficial on this ? The evil, 
then, is no other than a part, though an ac- 
cidental part, of the evil of punishment, 

that evil which, by the supposition neces- 
sarily involved in the institution of the penal 
law, U outweighed by a greatei good. The 
publicity of punishment is one of the con- 
stant and applauded aims of the law upon all 
occasions : it is only by that part of it which 
is public and known, rbat the punishment 
does any good : so mum of it as is unknown, 
is 80 much pure evil, so much misery in waste. 
The publicity of its punishments is one of 
the constant aims of the law on all occasions . 
on the particular occasion in question it is at- 
tended with a particular use, over and above 
every use with which in general it is attended : 
to what end, with what sort of consistencj^, 
seek on this occasion to cover that shame, 
which on all other occasions it is the object 
of the law to uncover? To \^hat»end seek 
to cover )1 now, — now when the uncover- 
ing of it is demanded for a paiticular useful 
purpose ? 

The inconvenience of the rejection is this: 
either jou cannot prove the fact at all — or if 
you do prove it, jou prove it by evidence 
the production of which is attended with an 
additional and useless e.Ypense. 

The witness in question is, by the sup- 
position, on the spot : get the evidence from 
him, you get it without any additional ex- 
pense or vexation in any other shape. If it 
is not from him that you get it, uiul yet you 
get it notwitiistandmg, the evidence you get 
of it is areroKl : a great mass of p.irehment, 
which, or a copy of it, is to be lugged into 
court, at I know not what expense. 'I’o 
avoid loading thi') guilty person with an ideal 
siilfering, you impose a teal siiifering upon 
some innocent one Hotter for the party 
perhaps, to let the suspected evidence go for 
unsuspected, than to piiroliase the faculty of 
throwing the suspicion on it at so heavy an 
expense. 

I’liis is not all. Perhaps the record is not 
producible: there is no time for it. The 
stain upon the character of the witiie«is does 
pot come to the knowledge of the party till 
a few days before the day appointed for the 
trial : the trial cannot be put off for this 
purpose, or not without a disproportionate 
expense : and the interval betw'een the day 
of the discovery, and the day appointed for 
the trial, alfords not time sufTicient for the 
production of the neeessaiy parchment. 

Two errors are here combined — two op- 
posite excesses. When the fact of the con- 
viction is siiifered to appear, the witness is 
rejected absolutely: when the truth is t];iU8 
prevented from coming to light, the tainted 
testimony is palmed upon the jury for s6und. 
■What says reason all this while ? That in this 
case* as in all others, the testimony should 
Vof.. VII. 


be suffered to make its way to tbe ears of 
those to whom it belongs to judge, but not 
without the cause of suspicion stamped upon 
it : that they should be tree to hear it, and 
free when they have heard it, to bestow upon 
it such ciedcMice as shall appear to them to 
be due to it. 

Hut cases are not without example, in 
which, although no punishment at all be at- 
tached to the act, or none the application fif 
which could with propriety be trusted to a 
promiscuous hand, disgrace is nevertheless 
attached to it. Take for example fornication, 
es|>ecially on the part of a female never mar- 
tied, and of character otherwise unspotted: 
take, again, adultery, especially on the part 
ot the wife, whose infidelity, but for the tes- 
timony in question, might have remained 
unsu.s|)eeted, and the peace of the husband 
undisturbed. 

In a c.asc of this soit, no good being at- 
tached to the disclosure, but so much pure 
evil, — the vexation (abstraction made of the 
demand produced for the testimony, by the 
cause for the purpose of which it is proposed 
to he called for) would be not barely pre- 
ponderant, but pure, without anything in the 
oppoMte scale to weigh against it. 

Shall it, then, ho exacted, or excluded? 
The answer depends upon the principle al- 
ready laid down in a former place. Exacted, 
if the mischief from inisdecision for want of 
the evidence would he preponderant over the 
mischief consisting of the vexation produced 
by the disclosure: excluded, if the prepon- 
derance he on the other side. FJxaet it, if (for 
example) but for the benefit of this evidence, 
the defendant (the prosecution being capital, 
and he innocent) will, over and above the 
disgrace attendant on conviction, be unjustly 
put to death : exclude it, if the question be 
no^iiore thaiuvvlietlier the defendant be liehle 
to [lay a penalty, or an alleged debt, to the 
amount of a few shillings. 

In the two opposite cases here exemplified, 
the propriety of admission in the one case, of 
exclusion in the otlier^ will scarcely raise a 
doubt. Hetween these two extremes to draw 
a line of dem#ircatioii, will be (as already 
observed) a task, to a certain degree for the 
legislator, and, where bis means of discrimi- 
nation terminate, for the judge. 

3. Self-Jiscrcditing evidence. 

The range of self-discrediting testimony is 
yet more narrow. The term may serve to 
signify self-disgracing testimony of any kind, 
so far as it is considered as proddetive of this 
particular effect. 

Far from constituting of itself a proper 
ground of exclusion on the score of vexation, 
it is not in the nature of it to contribute any- 
thing to the formation of any such ground on 
that score. Vexation — all the vexation which 
it is in the nature of such testimony to bo 

(i g 
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l^odttetiye of in the breast of the deponent, 
consists in the disgrace. As to bis testimony’s 
being believed or not believed (it being by 
himself that whatever evil consequences may 
result from it are to be borne,) if it weie 
not, in any part of it, to be believed — if, m 
respect of its effect, it were in so complete a 
degree selLdiscreditmg, — Ins vexation would 
bq but so much the less But such (as every 
spe sees, and as we have seen alieady) is not 
the effect ot acknowledged untrustworthiness 
on the part of the deponent, where it is on 
his own shoulders that the burthen of the 
decision falls. On the contrary, the more 
untrustwoitby he appears as to other points, 
the surer evetyhody ib, that whatever part of 
his evidence is understood by him to operate 
to his own prejudice, is true. 

§ 6. Case of evidence 9elf-dt<iiervtng ali^ in 
cauHd, considered. 

It may hiippen that the cause by means of 
which the depofient exposes himself to the 
mischief attached to the selt-prejudicing evi- 
dence, is not the cause in hand, but another 
cause, VIZ. a cause alieady in piospect, oi a 
cause liable to be produced by the disclosui e 
made by the evidence 

In respect of the quantum of vexation, the 
variation heie in question will make no dif- 
ference. 

But, compared with the opposite case (^with 
the case in which the mischief consists in an 
unfavourable termination of the suit actudlly 
in band,) the reasons in favour of adinibsioti, 
the reasons against the exclusionary rule, ope- 
rate in this case with redoubled force 

Against the evil of the self-regarding vexa- 
tion produced by the sclf-disserving testimony 
of a party, there is no other good to he set 
than the advantage attendant on a right de- 
dslon, instead of misdccision ot failure of jus- 
tice, in that one cause But in the case whqre 
the proposed deponent is an extraneous wit- 
ness , — in addition to that same lot of ad- 
vantage (in so far as the testimony is in this 
respect efficacious) theie comes the advan- 
tage attendant on a right decision, instead of 
mbdecision or fadure of justice, in another 
cause: to wit, the additional cause to which 
it is the tendency of such disclosure to give 
birth. 

Prosecution for robbery . John Stiles ex- 
amined in relation to it, in the chaiacter of 
an extraneous witness A question is put, the 
oflbot of which, were he to answer it, might 
be to subject him to conviction in respect of 
another robbery, attended with murder, in 
whjoh he^ bore a share. On the ground of 
public utility and common sense, is there any 
reason whv tho collateral advantage thus 
DToffisred by fortune to justice should be 
»»r«Rone? wfu^na to compass the exeeu- 


or better means can you ever hope to com- 
pass it? 

The punishment he will incur, if any, wUl 
be a distinct punishment, for a distinct of- 
fence; an offence w'hich, at the institution of 
the suit, was perhaps nevei thought of. 

Be It so : and should this happen, where 
will he the mischief’ wherein consists the 
giievance? That a ciime, which, hut for fAe 
accident, might peifaaps have remained un- 
punished, comes, by means of this accident, 
to he punished Of the penal law in question, 
nothing being known but that it is a penal 
law, 18 it thereby known to be a had one? and 
to such a degree a bad one, that the execution 
of It lb a grievance ? Is the state of the law 
then such, that a law taken at i andom is more 
likely to be a bad one than a good one ? a 
nuisance than a security? Or is a law the less 
likely to he good, the more likely to be bad, 
because by this accident, rather than any 
other, that the tiansgression of it happens to 
be hi ought to light ’ 

This increase of reason, this reduplication 
of advantage, extends itself (it is evident) 
with proportionable force from the top to the 
bottom of the scale of good on one hand, of 
evil on the other, attached to self-prejudicing, 
to self-disserving, evidence, to all degrees of 
self-criimnative — to all degrees of selt-onera- 
tive. to all suits called ciimmal — to all suits 
called (ivil 

But N\ hat shall wc say, if, by a summons 
to appear as a witness in a cause (penal or 
noil-penal) between other peisons, an indi- 
Mdu.il IS purposely entrapped, and, being fin 
obedience to that summons) actually in (oui t, 
IS mteirugated coiiceiiiing a distinct offence 
supposed to have been cominitted by himself, 
and, in consequence of his answers, stopped 
and consigned to durance. What? Why,—, 
that, so a delinquent he hut brought into the 
handi> of justice, just as well may it be by 
this means as by any othei. Truth is not 
violated — iitlion is not employed no false 
tale IS told — no falsehood hei c defiles the lips 
of justice 

Noi, though possible, is the case likely to 
be frequent The question must he relevant, 
pertinent to the cause actually in hand, or an 
answer will not be (for it ought not to he) 
allowed to he given 

'I be suit not us yet in hand, may possibly 
have been the principal object in view in the 
summons. But what if it be ? If, instead of 
being, in this way, stopped when appeanng 
to give evidence in anothei suit, the witness 
bad been arrested iii consequence of a direct 
charge made upon him on the ground of such 
his offence, — in what respect would his guilt 
havi) been increased, or h» suffering, in re- 
spectof it, diminisLed? 

Even now. it oocasionallv hannens that a 
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a cftuse to which be is not a party, appears consistency, be reckoned in the number of 
accordingly, and, being deemed guilty of per* undesirable results : in the next place, be- ‘ 
jury, is committed. cause, though it were, no ulterior fkcility is* 

But even under the supposition that the afforded for the production of this supposed 
admission of larfiVcct/y elicited self-convicting undesirable result: no new or ulterior ftici-' 
evidence were, as such, improper ; still, if the lity is atfordeii, beyond what would exist 
admission of dtrtctly elicited self-convicting without it. 

evidence bo proper, no distinct mischief can Under the systems of procedure derived 
be chargeable to the account of sclf-convict- from the Roman law, and in particular under 
ing. evidence when indirectly elicited. Why? that formerly pursued in France, self-convict- 
Because, admitting the propriety and consc- ing evidence i)cing allowed to be extracted 
qiient existence of the piactice of admitting in the direct way, so is it in the incidental 
self-convicting evidence, a regulation exclu- and occasional way above described. The 
ding the faculty of extracting self-convicting result is in the highest degree favourable to 
evidence incidentally, would not operate as a the interests of justice. At a very early pe- 
bar to the supposed mischief: since the evi- riod of in> studies, accident having conducted 
dence in question, if not extracted out of the me to the collection of lemarkable trials 
cause in which it hapfiens incidentally to |>i‘e- known by the name of the Causes Ceiibres^ 
sent itself, might always be obtained; viz. by comparing what I there ob.sorved with such 
a distinct suit instituted on purpose: and nil h observations as it bad fallen in my way to 
the same mischief and suffering to 4be paity make in i elation to trials (^and especially in 
prejudiced, — viz. the delinquent; tliougb not criminal causcsj coiuluctcd in the English 
with the same convenience in respect of dis- mode, one verv stiikiiig point of diversity 
patch, and in respect of the tin owing those caught my eye. In the English mode, when 
fuller and ulteiior lights that might thus be any plan of deep and extensive urlifice and 
thrown upon the offence first pursued, by other villainy prc.'«ente<l itself, it was only into here 
offences that happen to be eoiiiiceted with it. and tlieie a corner of it that the light of 
In a word, supfiosing direct evidence of this discovery a[ipeured to have been thrown : a 
kind to lie admitted, — then, if joii exclude multitude of circumstances remained still 
incidental, whatever effects may he appro- involved iiidaikness: a multitude of parti- 
bended from it, of a kind which aio (with or culais still remained, in icspcct of which, the 
without reason) regarded as inconvenient, mind of the in)|uiicr lemaincd unsatisfied : he 
will still he produced, hut with additional who should pro|)Obe to himself to draw up a 
inconvenience. comph'tc history of the criminal transaction, 

An effect (for example) which certainly would find materials continually wanting — 
might, by design and contrivance, he hiought xvoiild, in.a word, find the task impracticable, 
into existence by incidental sclf-convictingevi- Why ? Because, out of a multitude of deliri- 
dence, is, that of instituting a sort of feigned queiicies committed, the inquiry was, by the 
suit, penal or non-penal, tor the purpose of narrowness of the [latli chalked out for the 
bringing to light, not the facts hclongiiig pro- course of procedure, confined to one : because, 
perly and diiectly to the avowed cause <»f by this or that arbitrary and irrational rule, 
action, but others, of a comjilexioii differing a syal w’ns jnjt upon the lips of those w’jO 
to any degree of remoteness. Suppo-c, for knew most about the matter, 
example, a project formed for bringing down In the French mode, oii'lhe other hand, 
disgrace and punishment on the head of an every tiansaction appeared to be sifted to the 
individual, by means of questions to he put bottom ; no doubt remairie.l : all the actors 
to him, in the character either of a defendant — all the sufferers — \y.Te brought upon the 
or a witness, in a cause to he iiistituteil on stage; proximate causes, remote causes, con- 
purpose; drawing thus out of his month the eomitant circungstances and consequences, all 
confession of some crime, or disgraceful act, stood before the reader at a view, 
for which he has nut been prosecuted. May In the same profiurtion in which the faculty 
not this be done? Yes: but not with any and practice of reaping the collateral advan- 
advantage to the party whose invention is tage now and then presented by the self-dis- 
supposed to he thus emplojed, nor with any serving testimony of an extraneous witness, 
disadvantage to the party against whom it is is beneficial to the interests of society, it is 
supposed to be emplojed. Why? Because in prejudicial to the opposite and adverse inte- 
this there is nothing more than what might rest, — the interest of the professional law- 
be done in a direct and ordinary way, by a yer, under every system — the interest of the 
suit instituted on purpose. official as well as of the professional lawyer. 

In every point of view, then, in which it under the fee-gathering system. ^ ' 

can be considered, the practice in quesnon It defrauds him (that is, if admitted, which 
appears to stand clear of objection. In the he has taken care it shall not he — it would 
first place, because the result supposed to defirBudhim,)andinadoubleway, ofbiilduer 
be produced, cannot, with any propriety or In the suit already in hand, it defrauds hiin 
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of tbe Mverol «d vfuit8ge» already enumerated 
under the head of the uus of the exclusionary 
role to the man of law. By means of the 
efiect with which it may be, and (when the 
testimony thus obtained is sufficient to war. 
rant the decision it points to) ought to be, 
attonded, it defrauds him of the whole of 
profit that might have been extracted 
from the additional suit, had it commenced 
and been continued in the legular and ordi- 
nary course . it produces to the community 
at large the benefit of two suits, with the de- 
lajr, vexation, and expense, and consequently 
with the lawyer's profit, of no more than one 
This being the case, it may without diffi- 
cttlty be imagined bow sincere an abhorrence 
the idea of a practice thus informal and ir- 
regular excites in their inflexible and learned 
breasts : with what heroic firmness they ad- 
here, on this doubly important ground, to the 
exclusionary rule : with how tender a sym- 
pathy they contemplate, as if it were then 
own, the peril of the malefactor, or other 
evil-doer — in whatever degree, and on which- 
ever side of the cause, their customer, then 
partner, their best friend 


CHAPTER IV. 

INCONSISTENCIES OF ENGLISH LAW IN nbGAKD 
TO 8ELF-DI8SEnviNG I'VIDENCl' 

This rule, this exclusionary rule, which 
grounds itself on the evil of vexation, vi'ould 
not be a rule of jurisprudential law (more 

B articularly of English jurisprudciHial lasv,) 

; it had not its exceptions * and these ex- 
ceptions (no intimation being given of them 
in the rule) forming so many contiadictions , 
and the reasons of them (not being good but 
on the supposition that theie are no reasons, 
or none but bad ones, tor the ;ule) fot tiling 
so many inconsistencies 

In a former place there was occasion to 
mention, in the character of so many uses to 
justice attending the admission of self-pieju- 
diciiig testimony (that is, of questions lead- 
ing to the extraction of it,) that thereby the 
receipt of two other species of evidence from 
the same source — evidences' equal at least 
in vexation, inferior in instructivcness, safety, 
and trustworthiness — would in gcneutl be 
saved. These weie — > Papers (such as letters 
or memorandums) eontaming a discouise sup- 
poaed to be that of the party , and 2 The 
supposed extrajudicial conversation supposed 
to bo held by the party, on any occasion not 
being a judicial one, and reported by another 
person in the character of a judicial witness.* 
Useful, in case of necessity, for the pur- 
pose of strengthening or weaKeniiig the opi. 
nion of the trustworthiness of the immediate 
evidence from the same source, — useful. 


though less safe, in the character of sueee* 
danea to it when it is not to be had, — who 
does not see how bad a substitute these uti« 
sanctioned and uncross-examinable evidences 
make, fof the mass of immediate testimony 
from the same soui ce ^ when it is to be had, 
and under the same securities for its correct- 
ness and completeness (viz. oath,or what is 
equivalent, and counter-intcriogation) as in 
the case oi an extraneous witness 

These secondary and inferioi species of 
evidence are accordingly admitted but upon 
what terms ^ Upon the terms of their not 
receiving the confii mation, mfirmation, ex- 
planation, or completion, that could have been 
applied to them by the immediate evidence 
from the same original source. Upon con- 
dition of their being freed from that check — 
ot the judge’s refusing to himself the benefit 
ot that security against deception and mis- 
decisiori ^ and no otherwise. 

1 Fust contiadiction to the exclusionary 
rule — admission ot the supposed casually 
and extiujudicially written discourse ot the 
person excluded , to whom, for fear of vex- 
ing him (he standing or not standing there,) 
no questions are permitted to be put 

2 Second contradiction to the exclusion- 
ary lule — admission ot hearsay evidence, 
purporting to contain the casuallv and ex- 
tiajuihcially spoken discourse ot the person 
to whom, tot tear ot vexing him (he stand- 
ing or not standing there,) no questions arc 
peiinitted to be put 

Of the vexation, tor the avoidance of which 
Mich saciifices have been made, — sacrifices 
not to, hut oj, the interests ot tiuth and 
jiistii’e, — an estimate may now be made It 
IS the difference between that which a man 
feels when the testimony, in consequence of 
which he secs himself exposed to suffer, what- 
ever it be, issues on the occasion in baud 
iinmcdiately out of /its otm lips or fiom his 
own pen, — and that which he teels, when — . 
testimony to the same efiect, exposing him 
to the same suffering, neither inoie nor less, 
having happened on some preceding occa- 
sion to escape from his own lips or his own 
pen, — be hears or sees it bt ought out against 
him on the occasion in hand, tiom the lips or 
the pen of some otAer person , — the difier- 
ence between what he feels at hearing hi ought 
out against him information which dropped 
from him at a time w'ben he was off bis 
guard, and knew not the use that would be 
made of it, — and that w'hich he teels at the 
yielding the same information at a time when 
be IS completely upon his guard. Now then, 
what IS the real value of the mischief, in 
contemplation of which an amendment has 
be^n made on the maxim, ^at justitta, ruai 
cstlum^justi M being erased, and tnju$tttMt 
substituted’ 

But it is a weight adiVd to a man's afflic« 


* Fideit^a, p. 447. 
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tion (it may be said) to have the proof that 
is to subject him to punishment drawn out 
of his own mouth. A weight? No, not of 
a feather. What is this burthen, compared 
with the burthen imposed- without remorse 
upon individuals completely innocent — up- 
on the individuals convened as witnesses? 
The suffering — the real suffering — is that 
which is inflicted hy'the punishment itself: 
a suffering, the infliction of which is by the 
supposition (speaking with reference to tiie 
aggregate interests of the community) a de- 
sirable event. In that, and that alone, con- 
sists the real affliction. As to the supposed 
addition — a mere metaphorical quantity — 
except in the mind of the rhetorician it has 
no existence. 

You are sure of being convicted: by what 
sort of evidence would you choose rather to 
be convicted? }3y the evidence of other peo- 
ple without !iny of > our own, or bv*evidencc 
of other people’s and jour own together? — 
Were a question of this sort put to a male- 
factor, would it not be niatter of perple.xity 
to him to choose? Would not a pot of beer 
or a glass of gin, on whichever side placed, 
be siitlicient to turn the scale? 

But allowing, for the sake of argunnent, 
that there is a difference between the pain 
in the one case and the pain in the other — 
for my own part, 1 can see none — but if there 
be, can it be assumed as a competent and 
sufflciently broad and solid ground for the 
establishment of a rule of law ? Is there any- 
thing here capable of being set against the 
mischiefs of impunity? the mischiefs of the 
offence (be it what it may) which the law in 
question — the law which the rule of exclu- 
sion in question seeks to debilitate — is em- 
ployed to combat? 

Justice out of the question (which ceitainly 
has nothing to do in it,) refer the matter 
to mercy — whatever be meant by merey — 
and ask, whether a malefactor be theless de- 
serving of mercy, because it so happens, that, 
without putting any questions to himself, 
evidence sufficient fer cenvietion happens to 
come in from other sources? 

In England, society exists; therefore En- 
glish law have given admission, either 

to the makci-hift or to the regular evidence 
from that same source. It excludes the re- 
gular — it admits the nakcshift. Observe, 
then, the result of this prodigious scrupulo- 
sity, of this sentimental tenderness: — a pre- 
ference, and that an exclusive one, given to 
inferior evidence. 

Lawyer. Inferior? Ay, in your estimation. 

Non-Lawyer. Yes: But I speak not of 
my own estimation only, nor of the estihia- 
tion of men in general only, but of your own. 
Suppose it the case of .m extraneous wit- 
ness — a person whose testimony it is pro- 
posed to call in, he having no share or in- 


terest in the cause. Do you in that cas9 
accept of a letter or memorandum of his» or 
a supposed extrajudicial discourse of bis, in 
lieu of the judicially delivered testimony of 
bis own hand, or the immediate evidence of 
his own lips? Do you in this instance ex- 
clude the regular, open the door to the make- 
shift evidence, from the same source? Not 
you, indeed: fir from excluding the regular 
evidence, you do not admit the makeshift: 
far from giving an exclusive admission to 
the makeshift, you do not (unless inciden- 
tally, fur iniirmation or confirmation) give it 
any admission at all. 

3. In the short and disastrous reign of 
Philip and Mary, came out the statute* so 
often mentioned, in virtue of which, in cases 
treated as criminal, and where the punish- 
ment ri«es to that of felony, justices of the 
pe:u*c, acting singh , arc empowered to resort 
to the mouth of the defendant (the supposed 
traiisgre-Bor) tor information on the subject 
of the offence. 

Nut a sj liable can he utter that may not 
have — that was not designed at least to have 
in case of his having been guilty — the effect 
of selt-criminative evidence. Not a minute 
alter any such question put to him can he 
remain silent, but his Mlence (at least if the 
use were made of it that might, and ought, 
and was intended to be made of it) would, 
in like manner, have the eil'ect of self-crimi- 
nating evidence. 

Contradictory, however, as this statute is, 
when compared with the jurisprudential rule, 
the charge of inconsistency (it must be con- 
fessed) extends not to this case. The rule 
wa<« the work of the man of law seeking his 
own ends: the exception — a sprig of com- 
mon sense, imported from the continent of 
Europe, and planted in a bed of nonsense 
and, hj pocrisj^ by which it has been neariy 
choked — w-as the work ot^ the sovereign, 
seeking the welfare of his people through 
the ends of justice. Happy the nation, had 
no worse ini|K)rtation taken place under the 
auspices of Spanish inflsience I 

Third contradiction to the exclusionary 
rule: — prepaiaVu*} examination of suspected 
felons, uiulor the statute of Philip and Mary. 

Thus far we have seen the contradictions 
given to the rule, when the punishment, to 
which the man exposes himself by bis self- 
criminative evidence, is ultra- pecuniary ; 
rising, in its lowest degree, above the high- 
est level to which pecuniary punishment is 
capable of extending itself. 

Observe, now, the contradictions which it 
has received in the case where the punish- 
ment is not ultra-pecuniary, — does not, in 
its highest degree, rise, in point of afflictiye- 
ness, above the level of pecuniary punish- 
ment. 

• 2 A 3 Philip and Mary, c. 10. 
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But in the case where, in bow heavy a 
degree soever onerous, the heaviest obligation 
to which' the party stands exposed does not 
wear the name of punishment, — self-onera- 
tive, self-onerative simply, is the name that 
has been given to the evnlence. The cases 
embraced ^ self-cnminative evidence ex- 
poidng the party to punishment not beyond 
pecuniary, and the cases embraced by evi- 
dence simply self-onerative, are therefore, to 
this purpose at least, the same cases the rules 
and practices, therefoie, that operate in con- 
tradiction to the rule excluding self-onerative 
evidence, are so many contr<uiictions to the 
rule by which self- criminative evidence, to 
the effect of punishment nut ultra-pccuniaiy, 
stands excluded 

4. A motion for an uitormation (a criminal 
information) is a suit instituted to know' 
whether a suit shall he iribtitutcd a suit ear- 
ned on upon the woist evidence that can be 
found, to know whethoi a suit foi the same 
cause shall be cairied on upon good, oi less 
bad, evidence . a suit earned on upon preme- 
ditated, preconcerted, uncross-examinable evi- 
dence, to know whether the same suit shall 
be carried on upon unpremeditable, uncon- 
certable, cios's-examined evidence. 

When the piosecution is in this mode (and 
there are few crimes shoit of capital, the 
prosecution for which may not be earned on 
in this mode,) the principal piece is never 
suffered to be performed hefoie a single judge, 
for the benefit of justice, till ui this style a 
prelude to it has been rehearsed at his ma- 
jesty’s theatre in Westimnstei Hall, for the 
benefit of the lawyers 

Xiou-yer. Nay, but what is this to the pui- 
pose ? Here no questions are asked the de- 
fendant says what he jileases 

Non-Lawyer True, sir, no questions are 
put in the form oi questions , but al legations 
have been made — allegations, which, to the 
purpose here iii"hand, howsoever imperfectly 
calculated for the complete and coirect dis- 
covery of truth, have the effect of questions 
By the afbdavita of, those willing witnesses 
whom h^has procured to join with him, the 
prosecutor has made his chi\rge The defen- 
dant delivers in his affidavit or not, ns he 
thinks fit • but (the i ule having been made 
Upon him to show cause) so sure as he omits 
to deliver in an affidavit, so surely, in this 
preliminary suit, is he cast If he pleases, 
be may be silent, taking the consequences , 
and so he may be, though the exclusionary 
rule were abolished 

' Of a conaplete abolition of the exclusionary 
rate, lybat (at least in the case of a party) 
would be the edect ? Not compulsion, the 
exaction of an answ'er ; but simple permis- 
sion— -permission to put questions: he to 
whom the question is put, answering or not 
ansvrerin^, at pleasure. 


Are you an equity draughtsman ? You are 
not to learn, then, that in equity, an allega- 
tion, a charge, is everything — a question, 
nothing. Is the fact made up into a charge ? 
Question or no question, interrogatory or no 
Intel rogatory, an answer is compelled, and 
compelled by means far more rigorously coer- 
cive Is an interrogatory put without a charge 
for its suppoit? ft IS as if nothing had been 
said 

Lawi/et . But can you say the obligation 
upon him to answ cr is equally coercive in this 
ca«e, as before a jury at the assizes, the Old 
Bailey, or Guildhall’ 

Non-Lawyer Oh j es ; that I can. The 
obligation to speak ti ue, no on the contrary, 
if he be guilty, he has every encouragement 
that can fie given to him to engage him to 
speak false, and upon his oath — to engage 
him to coinnnt pet jury 1. Time for preme- 
ditation ^ 2 Attorneys and counsel to in- 
struct and assist him in the arts of evasion ; 
3 Tune for concerting a story with co-affidavit 
men and co-peijiirers, if he can get any j 4. 
No questions asked , 5 The assurance that if 
he swears hard enough, his own testimony, 
tliough with the testimony of the prosecutor 
111 tli£ teeth of It, will be conclusive, and save 
him from all further trouble Tiuth, there- 
fore, if guilty, he has every encouragement 
not to speak but something he is hound to 
say, or condemnation ensues. If the charge 
he strong enough, to one or other obligation 
he Stands hound continuallj — either to cri- 
iniiiate himself, or to perjine himself. 

Lawyer Condemnation ' w'hj talk of con- 
deiuiiatiun ^ Is not the. trial, the inquiry by 
tlie lesult of whith he may be either convicted 
or acquitted, yet to eoriie i 

Non-Lawyer. Yes , in the case of an infor- 
mation But be pleased to go on to the next 
aiticle 

5 There are a class of suits which, though 
not much less fiequeut than the denominated 
ones, have never yet received a name ; let 
us call them Motioii Causes The demand, 
— instead of being stated by the pen of one 
sort of law'yer, in the foiin of a w’ritten in- 
strument, an indictment, an information, a 
declaiatiuii lodged man office, — is stated by 
the tongue of another soit of lawyer, in a 
harangue made in open court, called a motion. 
Instead of being tiied on vitd voce evidence, 
the question m this case is tried solely upon 
affidavit evidence. 

On an infoi mutioii, after having had the 
advantage of being condemned once on bad 
evidence, a man may have the privilege of 
being condemned again upon better evidence. 
But in a motion cause, condemned once, be la 
coiidemned for good and all if condemned at 
all, he is condemned upon the bad evidence. 

Of these motion causes, some are cond* 
dered as criminal causes, some as civU cause*. 
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Criminal causes: for example» motions for 
attachment; motions that the defendant may 
answer the matters of the afli(!avit. Civil 
causes : for example, motion to set aside pro* 
ccedings for irregulaiity ; motion to set aside 
an award that has been made a rule of court. 

Under the head of motion causes may be 
ranked (to this purpose at least) petition 
causes: the causes hy which masses of pro- 
perty are disposed of to any amoiint, in the 
case where the po.ssessor has been aggregated 
to that class of insolvent debtors who have 
been styled bar»krupts. In these cases, what- 
ever motion the ears of the judge are enter- 
tained with, is preceded by a written instru- 
ment called a petition, which gives him little 
trouble. In tlie'>e c.'ses, the evidence by 
which the cause is decide-l beijig purely affi- 
davit evidence, they present, in this respect, 
no diirerence to distinguish them from the 
aggregate mass ot motion causes. • 

C, Another occasion on wdiicli self-disser- 
ving evidence, and that self-criminating, is 
not only allowed to he called for, but com- 
pelled, is that on which the evirlence is ex- 
tracted from a defendant hy the subordinate 
judge called the master, hy ineans ot ready 
written questions, called on this occasion i/i- 
terroffatorifs. 

So seldom dors the occasion for this ope- 
ration present itself, that it w'ould not have 
been worth mentioning, except that it may 
be seen that it has not been overlooked. 

In the case of an information, the second 
inquiry before a jury comes on of course, it, 
— on motion for leave to file the intormatum, 
and the first. inquiry — allidavit inquiry (if an 
inquiry it can he called, on which no (jues- 
tions are asked) in consequence, — the lule 
to show cause is followed hy an absolute 
rule, leave granted, and information filed. 
If the second inquiry comes of couise, the 
cause cannot, to tiie di-ailvantage of the de- 
fendant’s side, be detei mined without it. 

In the case of an iittacliment, unless it he 
in one out of several hundred (not to say 
thousand) causes, the first inquir) is the only 
one ; the fate of the defendant is determined 
by it. 

IJut in a case that has been known now 
and then to happen, after the fate of the de- 
fendant has been determined on the ground 
of the afiiduvit evidence, with or without 
extraneous witnesses on both sides, the de- 
fendant alone is subjected to a second inquiry, 
performed by the ready written questions a.s 
above mentioned. 

On an occasion of this soit, no more re- 
serve is used than would have been used bad 
the rule 'nemo tenetur seiptum prodere j;iever 
been heard of. If time is given him to study 
his answer, and a copy of the interrogatories 
given him for that purpose, he is thereby 
Examined in the way a defendant is examined 


in the civil suits called equity suits. If an< 
swers are required of him on the spot, he 
is thereby examined as extraneous witnessee 
are examined, on the occasion of these sa me 
equity suits. 

7 . Must it be mentioned? Yes, it must; 
how frequeht soever may he the need of 
mentioning it on other occasions: — or the 
catalogue of the inconsistent infringements 
of this rule will not yet he complete. In 
cases of indictment and information, if the 
dt'feiulant has been convicted hy his own de- 
fault, or by a jury upon the good evidence, 
the appetite of the partnership is not yet 
satisfied : the chain of inquiries is not yet 
regarded as complete, without a third inquiry, 
in which the cause is tried over again upon 
the had, the affidavit, evidence. 1 speak of 
the supplemental inquiry, carried on ante- 
cedently to, or upon, bis being brought up 
for judgment. 

Hy the same evidence by which the same 
c.iu^c is thus tried o^r again for the third 
time, another cause (it frequently happens) 
is tried for the first and last time, — another 
cause, of wliich no jury has had cognizance. 
1 speak of the charges so fiequeiitly brought 
ug.iiiist the same deteiulant. tor misbehaviour 
alleged to have taken place at a time subse- 
quent to that' of his conviction by the jury 
for the former cau'-o. 

Such is the lespcct really paid to that most 
useful of all stalking-horses, an English jury : 
the gorgeous idol, under whose convenient 
iimntlu so many abuses lodge themselves. 
Such is the respect really paid, even in cri- 
minal causes, to the accommodating maxim 
— to the tlexible, the truly Ijesbian rule, nemo 
tenetur seijtsum prodere. 

thi evLM-y man, obligation to betray him- 
self : to every man, encourageraenl; at the 
siyne time 4o perjure himself. Such is the 
state of things, as often as, in regard to a 
disputed que-'tiuii, affidavit evidence is re- 
ceived. 

8. Coeval, or not much short of coeval, 
with the practice on jury trials which admits 
not ot the [uitting a question to either party 
in the cause, is the practice of the equity 
courts, wbi(h, to so great an extent, the 
proceedings in the causes in which juries are 
employed are obstructed or overruled not 
to speak of the wide-extending class of de- 
mands of which equity aloiift takes cogni- 
zance, the all-sufficient power of common 
law not aifurding to these rights so much as 
the semblance of a remedy. 

But in no one instance whatever was any 
cause heard in equity, but — in and by the 
very instrument (the bill) in and by which 
the demands of the plaintiff are signified— 
the defendant is called upon to betray him- 
self, as truly as it is possible for a man to ha 
called upon to betray himselfi The ^ptesttona 
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Indng put in wriUng, tRne is indeed given 
ld« to meditate and concert safe perjuiy, as 
itt the case of affidavit evidence. Answer he 
must, or, when he has been plagued and 
.agueeeed sufficiently in other ways, his 8i> 
lance' is taken for an answer in the affirina* 
tiye ) the bill is taken pro confesso, and that 
which to his prejudice the pldinliif prays may 
be done» is done. 

ZimSytr, But equity causes are but eivil 
causes. Admitting this to be the practice in 
equity, it is not, tot this instance at least, the 
less true, that no man is bound to eliminate ; 
himself. 

Non-Lawyer Ttiir, equity causes aie but 
(iml causes so that, by the effect of the 
question put to him, a man is not exposed io 
lose more than his whole estate But of that 
estate the value may amount to any number 
of hundreds of thousandb of pounds, sums 
which now<a*days are lunnnigoii to millions 
In a cause denominated a cnininal cause, did 
you ever, in the wholly com se of yom piac- 
tiee, know an instance of a man’s sulfeiing a 
lose to the amount of two thousand poundii^ 
Were the option your own, to which of two 
losses would you give the prefeience: to a 
loss of £2,000, to be taken from you in a 
cause calle4 a ermtnai cause, or to a loss 
of £200,000, to betaken ftom you in a cause 
called a civil cause ’ 

Contradictions in substance are not to be 
reconciled by words. The jurisdiction of the 
courts of equity is civil merely be it so ; 
for civil is but a word But if vexation or no 
vexation is the issue — if feelings themselves, 
not the words employed in speaking of them, 
are to be regarded, — the quantity of vexa- 
tion to which a man may thus be made to 
subject himself by his testiinonv, when ex- 
tracted from him by tins court of purely civil 
jurisdiction, surpasses by a gicat deal the 
utmost quantity of vexation of the same kind, 
to which be could 'oe subjected were his tes- 
timony extracted from him with a view to 
punishment, to be inflicted upon him undei 
the name of punishment in a court of crimi- 
nal jurisdiction, where either attachment or 
information, and in peihaps thf greater pait 
or the cases in which indictment, is.thename 
given to the suit. 

Taking the ends of justice for the stan- 
dard, here si e see a tissue of inconsistencies 
‘ Viewing aa thd sole ends in pursuit the esta- 
bUshed ends of judicature, all inconsistency 
vaniabes. 

Tbe parties examining one another vtvd 
and at the outset, in the presence of 
the judge, as in a court of conscience, — so 
far, no pretence for fees, no more than in a 
court of eonsdence: no delay, no pretence 
for dday, no motives for producing delay, 
noinOre than {H a court of conscience. Set 
them, to 'fight with affidavits manufactured 


by attorneys, fees spring up in plenty. Affi- 
davits the seed, perjuries and fees, like rye- 
grass and clover, spring up together. 

Set them to examine one another in tbe 
epistolary style, as in and by a bill in equitjr 
(that is to say, a pair oi bills, a bill and a 
cioss bill,) the examination takes up twice 
or three times as many months, as in a court 
of conscience it would have taken minutes. 
The prolific examination, crawling on for 
ten, fifteen, or twenty months, fees pullu- 
lating ftom It all the time. A suit in equity, 
peihaps, to do nothing but get tbe evidence; 
and then a suit at common law, six, twelve, 
or eighteen months, to give employment to 
the evidence 


CHAPTER V. 

EXAMINATION OF THE CASES IN WHICH (NG- 

LISH l£w IXEMPrS ONE PERSON FROM 

GIVING EVIDENCE AGAINST ANOTHER 

§ 1 The exemption improper 

If the testimony of a party to his own pie- 
judire ought to be compellable, so ought that 
of any other person If the vexation of which 
It might be productive to Reus to contribute 
by hiB own evidence to subject himself to the 
obligations of justice, affords no sufficient rea- 
son for the dissolving of these obligations, 
still less can any good reason be drawn from 
the vexation resulting from that same source, 
for depriving justice of the benefit of any 
other testimony 

This sort of second-hand vexation, reflected 
from the foimer, must be of one or other of 
two descriptions ' tbe seat of it, in the bosom 
of one or other of two peisons. 

Is it in consideiation of tbe vexation that 
Reus himself would suffer, from the prejudice 
tbat might accrue to him from tbe evidence 
of Amicus — 19 it tor this reason, that justice 
should be deprived of tbe benefit of Amicus's 
testimony ’ 

But it will hardly be said, that a man’s 
suffei mgs will be greatei , at seeing evidence 
tohispreiudioe ext i acted from another bosom, 
than at feeling it extracted from his own. 

Is It in consideration of the vexation that 
Amicus would suffer, from the thought of the 
prejudice that might accrue from his evidence 
to Reus, — IS it for this reason that justice 
should be deprived of the benefit of the tes- 
timony of Amicus^ 

But It will hardly be said, tbat a man’s suf- 
ferings Will be greater at the idea of an evil 
considered as about to befall another person 
(whether from his own instrumentality, or 
from fLoy other cause,) than at the idSa of the 
same evil — of an evil the^ same in magnitude 
(probability and proximity considered^) as 
about to fall upon himself. 

I Stem, it Reus and Amicus were Nisus and 
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Euryalus. But Reus and Amicus are not 
Nisus and Euryalus; they ere average men. 
It is not to fabulous, nor yet to extraordinary 
characters, but to ordinary ones, that the pro- 
visions of the legislator ought to be adapted. 

Suppose such a plea admitted ;* obsicrve the 
consequence. By what criterion shall the de- 
gree of sympathetic sensibility on the part of 
Amicus be determined? By what sure token, 
open to the eyes and estimation of the judge, 
shall it be discovered that the fate of Reu<> is 
in any degree an exciting cause of the atfec- 
tion in question, in the breast of Amicus ? 
From the ties of blood? The presumption is 
strong; but unhappily not so strong as to be 
conclusive. From any other ties? 'I'lie pre- 
sumption is weaker and weaker ad infinitum. 

Admitted, the plea would put into the hands 
of the judi;e, at least with the concurrence 
of the proposed witness, the faculty of ex- 
cluding or admitting any man’s toitimony at 
pleasure. The sentimental candidate for ex- 
clusion, what in this case should he do? — 
should he speak, and weep, and faint for him- 
self ? or fee counsel to speak, aitd weep, and 
faint for him ? 

§ 2. Lau'ijer and client.* 

English judges have taken care to exempt 
the professional members of the partnership 
from so unpleasant an obligation as that of 
rendering service to justice. “ Counsel and 
attornej s . . . . ought not to be” (say rather 
are not) “ permitted to discover the secrets 
of their clients, though they offer themselves 
for that purpose.” t 

On which of the two above-mentioned 
grounds does the exemption rest in those 
learned bosoms? Is it that the client would 
suffer so much more from being hurt by his 
lawyer’s testimony than by his own ? or that 
a man is so much dearer to bis advocate and 
his attorney, than to himself? 

The oracle has given its response: — “ The 
privilege is that of the client, not of the at- 
torney.” { 

When, in consulting with a law adviser, 
httorncy or advocate, a man has confessed his 
delinquency, or disclosed some fact which, if 
stated in court, might tend to operate in proof 
of it, such law adviser is not to be suffered 
to be examined as to any such point. The 
law adviser is neither to be compelled, nor so 
much as suffered, to betray the trust thus re- 
posed in him. Not suffered? Why not? Oh, 
because to betray a trust is treachery; and an 
act of treachery is an immoral act. 

An immoral sort of act, is that sort of act, 
the tendency of which is, in some way or 
other, to lessen the quantity of happiness in 


* See farther VoL VI. p. 99. 

■fBulI. N. P.284, from Str. 140. Lindsay 
V. Taltot. ^ Ibid. 


society. In what way does the supposed wmt 
in question tend to the production of any suell' 
effect? The conviction aud punishment ^ 
the defendant, he being guilty, is by the sup* 
position an act the tendency of whicbfOUpon 
the whole, is beneficial to society. Such ia 
the proposition which for this purpose must 
be assumed. Some offences (it will be ad- 
mitted by everybody) are of that sort and 
quality, that the acts by which they are 
punished do possess this beneficial tendency. 
Let the offence in question be of the number: 
it is of such only as are of that number that 
I speak. The good, then, that results from 
the conviction and punishment, in the case 
in question, is out of dispute : where, then, 
is the additional evil of it when produced by 
the cause in question? Nowhere. The evil 
consists in the punishment : but the punish- 
ment a man undergoes is not greater when 
the evidence on which the conviction and 
punishment are gioundcd happens to come 
out of the mouth of a law adviser of his, than 
if it had happened to come out of bis own 
mouth, or that of a third person. 

But if such confidence, when reposed, is 
permitted to be violated, and -if this be known 
(which, if such be the law, it will be,) the 
cutisequcnee will be, that no such confidence 
u ill be reposed. Not reposed ? — Well ; and if 
it be not, wherein will consist the mischief? 
The man by the supposition is guilty; if not, 
by the supposition there is nothing to be- 
: let the law adviser say everything he 
has heard, everything be can have heard from 
his client, the client cannot have anything to 
fear from it. That it will often happen that 
in the case supposed no such confidence W'ill 
be reposed, is natural enough : the first thing 
the advocate or attorney will say to bis client, 
will be, — Remember that, whatever ^ou say 
to, me, I siqtll be obliged to tell, if a^ked 
about it. What, then, will be the conse- 
quence ? That a guilty pbrson will not in 
general be able to derive quite so much as- 
sistance from his law adviser, in the w’ay of 
concerting a false deQ^nce, as he may do at 
present. 

Except tlm prevention of such pernicious 
confidence,, of what other possible effect can 
the rule for the requisition of such evidence 
be productive? Either of none at all, or of the 
conviction of delinquents, in some instances 
in which, but for the lights thus obtained, 
they would not have been convicted. But in 
this effect, what imaginable circumstance is 
there that can render it in any degree perni- 
cious and undesirable? None whatever. The 
conviction of delinquents is the very end of 
penal justice. 

Observe the inconsistency between the rule 
in the case of the particular species of con- 
tract in question, and the rules observed in < 
general in respect to contracts. Of contra^ 
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la geaefal the fuHUment is beneficial to so* 
dbiy: of ecmtraets in general the fulfilment 
tliiceordingly enforced. But there are some 
eentqwts the fulfilment of which would be 

S emrefoUs to society: every crime, every of- 
mce, supposing the prohibition put U||on it 
by the law to be well grounded, affoids an 
example; viz. that of a contract for the join- 
ings in the commission of such offence. The 
eoatract between a delinquent and his law 
adviser, is a contract which has for its object 
,the enabling the delinquent to escape the 
fNieishraent which is his due With what con- 
alstency, to what end, would the law seek to 
enforce a contiact to such an effect^ Suppose 
a like contract between a delinquent and his 
jailer — a contract, the object ot which shall 
he to enable the delinquent to escape Does 
the law seek to enforce this sort of contract? 
No, not anywhere But why not^ It might, 
with as much reason as in the other case 
If the law adviser, of his own motion, the 
law neither commanding nor forbidding him, 
were to offer his testimony for the purpose 
of promoting the conviction of bis client, the 
imputation of treachery would have, if not 
a good ground, at any rate a better, a moie 
plausible ground. But the question is not, 
whether the lawyer shall thus offer his testi- 
mony , but whether the law shall command 
it, or authorize him, nay force him, to refuse 
it. 

Compare the law in this case, with the law 
in the case of treason — misprision of treason 
If, knowing of an act of ticason committed, 
a man foi bears to gi>e information of it, such 
forbearance is punished, and certainly not 
without reason, as a high crime In the case 
of the law adviser, the rule now under conhi- 
deiation would probably be deemed applicable 
to the Cl ime of treason, as well as to all others 
The law in this case finds a mav m whonvit 
protects that very species of conduct which 
it punishes in every other man and that 
species of conduct a mischievous one , one of 
which the effects cannot but be pernicious 
To what end, vi ith whet consistency, can the 
law find out a man to receive with safety, 
and even under an obligation of concealment, 
that confidence, that pernicious oonfidence, 
which It punishes in every other man 

Another inconsistency. To confidents ta- 
Imnftom other professions, neither the obliga- 
^km nor the permission of secrecy, as against 
< jvsiico, extends. A pbysiaaii, a suigeon, is 
Obtfipzlled to disclose what may operate to- 
wnrat the eunviction of his patient. « 

'To the credit of the judges of latter times, 
this superstition appears to have been not 
mueh to their taste : by decision after deci- 
Skm they have pared it down and narrowed 
it, to a very considerable degree. From a 
ooonsd, from an attorney, evidence may be 
MtraehMlc^ fiieis which came to their know- 


ledge before they were retainedii* of &ots 
disclosed to them by the client after the roit 
was at an end by compromiseit of facts which, 
though falling under their cognizance no 
otherwise than in consequence of their pro- 
fessional intercouise with their client, were 
not directly communicated and confessed by 
him of facts which, though coming to their 
cognizance in consequence of such inter- 
course, might (it IS said) have come to their 
cognizance without it || 

In a word, so fine has the hair been split, 
that, when an attorney bos been consulted 
with, not (it 18 said) as an attorney, but only 
as a faend, evidence of the &ctB that come 
under his cognizance has been extracted from 
his mouth § Quiere, by what sign to know 
when It Is the attorney who is present, and 
when it IS the fiiend^ In the case of the 
counsel, theie might have been less difficulty : 
the professional robe, by being off or on, might 
distinguish the counsel from the friend. 

Hawkins,^ speaking to the question, “ What 
kind of receipt of a felon will make the re- 
ceiver an accessaiy after the fact?” says, ** It 
seems agreed that, generally, any assistance 
whatever given to one known to be a felon, 
in order to hinder his . . . suffering the 

punishment to which he is condemned, is a 
Bufficient receipt for this purpose.” (By the 
word condemned, be means no moie than 
doomed by the general disposition of the law, 
not condemned in consequence of a particular 
prosecution instituted tor in all the exam- 
)dcs he gives, the assistance spoken of is given 
before prosecution ) The lawyer who, know- 
ing from the confession of his client that such 
client has committed a felony, enables him 
by h's counsel to avoid ” Buffering the pu- 
nishinunt to which he is condemned,” is, ac- 
eoiding to the above definition, an accessary 
to such felony , viz an accessary after the 
fact 111 practice be certainly would not be 
deemed so What I mention the case for, is 
to show the inconsistency In the case of the 
law adviser, the ” policy,”** as it is called, 
of the law, is to protect that sort of man in 
affording to a crime that very sort of assist- 
ance, the giving of which it punishes in any 
other sort of man — punishes, and even to 
such a degiee as to treat him as an accom- 
plice In a case like this, it would certainly 
be too much to pumsh the law adviser as an 

* Hawkins, § 84. *1* Ibid. § 90. 

:{: Vi 2 . that a deed erased had been m a dif- 
ferent plight. Ibid. § 86 

li To prove that the client was the same par- 
son who took an oath, for whim he is under an 
indictment tor perjury: so also to prove the 
handwriting ot ue client to a note at other in- 
strument 

§ Hawkins, 8 81. 

f Cap. 99, 8^ vol. iv. n. 209. 

*■ Leach'sHawkins, iv. 4 m: b. iv, ci»48, ^ 84. 
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accomplice, for lending bis advice (which is 
his mode of assistance) to a guilty client, or 
for not spontaneously disclosing such lights 
towards the ascertainment of Lis guilt, as it 
has happened to him to collect. It might 
deter the lawyer from lending his assistance 
to an innocent person wlu^n accused, by the 
fear of being involved in the punishment in 
case of his proving guilty. But to what use, 
or with what consistency, forbid his disclosing 
any such proof of guilt, even though called 
upon so to do ? 

A distinction, which seems an important 
one, is one of which 1 see no traces in the 
books. The confidence supposed to be re- 
posed in the law adviser, — is it reposed after 
prosecution, for the purpose of the guilty 
party’s being enabled to escape the punish- 
ment due to his guilt ? or is it reposed before 
prosecution — reposed (suppose) while the 
offence is in contemplation, aiidiin the view 
of learning the means of committing it w'ith 
impunity and success ? In the former case, 
the relation of the law adviser to the offence, 
in case ot criminal consciousness on his pait, 
is that of an accessary alter the fact ; in the 
other, that of an accessar) before or during 
the fact ; that soit of accessary who, in the 
technical language of the law, is in many 
cases termed a [iiiiicipal. I say, in case of 
criminal consciousness : tor, troin the circum- 
stance of an attorney’s liaving it in his power 
to give evidence, tiio elfect of svhich, added 
to other evidence*, ma\ be to give birth to 
the conviction of his client in respect ot a 
crime or other offence, — it does not tollow 
by any means that there must have been any 
criminal consciousness on his [lart ; that the 
picture of the transaction should have been 
present to his mind, clothed with all those 
circumstances the union ot which is necessary 
to the const itutini; it a crime. In ca^e ot 
perjury (for example,) the uttornoy may have 
learnt from his client the existence of a fact 
incompatible with anothei fact, the existence 
of which the client has averred upon oath, 
but without having heard of his ever having 
made any such averment: or, vice versu, he 
may have been privy to the making of such 
averment upon oath, without having ever re- 
ceived information, either from the client or 
anybody else, of the existence of the fact by 
which such averment is demonstrated to be 
perjurious. 

“ A counsel, solicitor, or attorney, cannot 
conduct the cause of his client” (it has been 
observed) “ if he is not fully instructed in the 
circumstances attending it : but the client” 
(it is added) “ could not give the instruc- 
tions with safety, if the facts confided to his 
advocate were to be disclosed.”* Not with 
safety? So much the better. To wbat object 


is the whole system of peaal law directed, 
it be not that no man shall have it in bitt 
power, to flatter himself with the hope ^ 
safety, ii) the event of his engaging in the 
commission of an act which the law, on Ac- 
count of its supposed mischievousness, has 
thought fit'to prohibit ? The argument em- 
ployed as a rca-on against the compelling 
such disclosure, is the very argument that 
pleads in favour of it. 

This being the professed object of the 
English system of law, as well as of every 
other system of law, — viz. the prevention of 
offences, — is it reconcilable to the idea of 
wisdom or consistency, that it should lay 
down a rule, the effect of which, without 
contributing to the piotection of the inno- 
cent, or preventing vexation in any other 
shape, purely and simply to counteract its 
own designs? 

In vain would it be to impute the favour- 
ing of treachery to a regulation by which 
Mich disclosures were to be made obligatory. 
In saying, “ a criminative fact, stated by a 
delinquent to his law adviser, shall, if called 
for, he dj.-eloscd by him in evidence,” it gives 
sullicient vvaiiiing to offenders not to seek for 
safety in snob means. 

'I'hus mneh as to the ea^e where the effect 
of the disclosure may be to subject the client 
to sulFer as for an offenee. Where the effect 
of it docs not go beyoi.d the subjecting him 
to some non-penal obligation to which he 
otherwise might not be subjected, or to de- 
bar him fioni some right of which he other- 
w'ise im.'l.t have come into possession, or 
remained p. sse^sed, — the objection is no 
moie reeoneiliible with the main object of 
the law than in the other case. In every such 
case, though In a process grievously and uii- 
nece^sanl) dilatory and expensive,! what the 
Ijjw does, o^ to he consistent ought to do, is 
to compel each party, out of his own mouth 
(or, to speak liteially, by*his own hand,) to 
make (li-eloMire ot such facts as, lying with- 
in his own knowledge, are of a liature to 
contribute towards ^ubstantialing the claim 
ot tlie ad versarv . Can there be any reason 
why that inbp-mution, wbicli he is compelled 
to give by liis own liand, should not ^ obi 
tallied with equal facility from another hand, 
from wbieb, if there be any diiffereiice, it may 
be extracted with less reluctance? Disclo- 
sure of all legally-operative facts, facts in- 
vestitive or divestitive of right — of all &cts 
on w'hich right depends, — such, without any 
exception, ought to be — such, with a few in- 
consistent exceptions, actually is, the object 
of the law. On the part of the individuals of 
all descriptions by whom information to such 
effect happens in each instance to be possessed, 
the two species of behaviour by which the 


Peake on Evidence (ediu 1801,) p. 126. 


•f- A bill in equity. 





m RATIONALE OF JUDICIAL EVIDENCE. [B. IX. P. IV. 


Hililment of this design may be counter* 
icted in sucb instance, are falsehood and 
eonoealment. If falsehood is not favoured by 
the law, why should concealment? a mode 
t>f conduct which, without the guilt (at least 
in as far as guilt is measured by punishment.) 
is attended, so far us it takes place, with the 
same pernicious and undesiiable efiect 

Concealment ot those facts, the knowledge 
of which is necessary to the fulhlment of the 
predictions delivered by the substantive branch 
of the law, is a mode of conduct punished 
In some instances as an offence, and even as 
a crime. The least that can be re<juired by 
consistency is, that the species of fraud thus 
punished in some cases, should not in any 
Case be protected and encouraged 

To givfe encouragement to the spii it of chi- 
cane, is an imputation which, on here and 
there an occasion, men are bold enough to 
cast upon the general complexion ot the law, 
though not in a hundiedth part of the in- 
itances in which a just waiiant might be 
found for it. An objection to a proposition 
in which any such term as chicane is the 
characteristic w’Otd, is, that it is indistinct and 
X ague. The rules of the class of that against 
which I have been here contending, may serve 
at once to fix the import, and to exemplify 
the ground of it. 

Expect the lawyer to be serious in his en- 
deavours to extirpate the breed ot dishonest 
litigants! Expect the fox-hunter first to be 
serious in his wishes to extirpate the bleed 
of foxes. 

Idle as a reproach, — ns a memento this 
ought never to be out of mind. It is thus, 
and thus only, that it can be visible to the 
legislator, whei e to look for opposition, and 
where, if anywhere, for assistance 

^Farther Remarks by the Editc ^. — In the 
notice of the Traili des Preuves Jadtciaues, 
in the Edinburgh ileview,* the rule which 
excludes the testimony of the professional 
assistant, is with much earnestness defended 
The grounds of the defence, in so far as they 
are intelligible to me, reduce themselves to 
those which follow — 

1. The first aigument consists of two steps, 
whereof the foi mer is expressed, the lattei 
understood; and either of them, if admitted, 
destroys the other. The proposition which is 
asserted is, that the aid which is afforded to 
an accused person by his advocate, is of ex- 
cee^Ogly gieat importance to justice. The 
pr^oposition which is insinuated is, that of 
fhis aM he would be deprived, if his advocate 
were rendered subject to examination. — If 
the only purpose, for which an advocate can 
he of use, be to assist a criminal in the con- 
cealment of his guilt, the last proposition is 
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true; hut what becomes of the former? If, 
on the other hand (as is sufficiently evident) 
an advocate be needful on other accounte 
than this, — if he be of use to the innocent, 
as well as to the guilty — to the man w'ho has 
not anything to conceal, as well as to the man 
who has, — what js to hinder an innocent, or 
even a guilty defendant, fiom availing himself 
of his advocate’s assistance for all purposes, 
except that of frustrating the law ? 

2. The second argument consists but of 
one proposition it is, that Lord Russell’s 
attorney would have been a welcome visitor, 
with his notes in his pocket, to the office of 
the solicitor of the Tieasury To the exalted 
personages, whose desire it was to destroy 
Lord Russell, anj person would, it is proba- 
ble, have been a welcome visitor, who came 
with infoimation in his pocket, tending to 
criminate the prisoner. Fiomthis, what does 
the reviewer infer? That no information 
tending to ciiimnate the prisonei should be 
received ? — that the truth should not, on a 
judicial occasion, be ascertained ’ Not ex- 
actly only that one means, a most efficient 
means, of ascertaining it, should be rejected. 
Are we to suppose, then, that on every judi- 
cial occasion the thing which is desirable is, 
that the laws should not be executed ? Then, 
indeed, the reviewer’s conclusion would be 
liable to no other objection than that of not 
going neaily far enough , since all other kinds 
of evidence might, and indeed ought, on such 
a supposition, to be- excluded likewise. 

So long as the law ti eats any act as a crime 
which IS not a crime, so long it will, without 
doubt, be desirable that some acts which aie 
legally crimes should escape detection and 
by conducing to that end, this or any other 
exclusionary rule may palliate, in a slight 
degree, the mischiefs of a bad law. To make 
the conclusion hold universally, what would 
it be necessary to suppose’ Only that the 
whole body of the law is a nuisance, and its 
frustration, not its execution, the end to be 
desired 

Laws are made to be executed, not to be 
set aside For the sake of weakening this or 
that bad law, would you w'eaken all the laws? 
How monstrous must that law be, which is 
not better than such a remedy 1 Instead of 
making bad laws, and then, by exclusionary 
rules, undoing with one hand a part of the 
mischief which you have been doing with the 
other, would it not be wiser to make no laws 
but such as are fit to be executed, and then 
to take care that they be executed on all oc- 
casions’ 

3. The third argument is of that ingenious 
and sometimes very puzzling sort, called a 
dilemma. If the rule were abolished, two 
courses only, according to the reviewer, th», 
lawyer would have ; he must enter into Coro-* 
muiucation with the opposite party firom th« 
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I)cg!nning, to which course there would be ob- 
jections ; or he must wait till he had satisfied 
himself that his client was in the wrong, and 
must enter into communication with the oppo- 
site party ; to which course there would 
be other objections. What the force of these 
objections may be, it is not necessary, nor 
would it be pertinent, to inquire: since nei- 
ther justice nor Mr. Benthani demand that he 
should enter into communication with the op- 
posite party at all. What is required is only, 
that if, upon the day of trial, the opposite 
party should clioose to call for his evidence, it 
may not be in his power, any more than in 
that of any other witness, to withhold it. 

One would not have bei n surprised at these 
arguments, or even worse, from an indiscri- 
minate eulogizer of ” things as they are this, 
however, is by no moans the eharacter ot 
the writer of this article : it is the more sur- 
prising, therefore, that he shouH have been 
able to satisfy himself with reasons such a-, 
the three which we have ciamiued. Not that 
these are all the reasons he has to give: the 
following paragraph seems to he considered by 
him as containing additional reasons to the 
same effect : — 

“ Even in the very few instances where the 
accused has intrusted his dotender with a full 
confession of his crime, we hold it to be clear 
that he may still be lawfully defouded. The 
guilt of which he may be conscious, and which 
he may have so disclosed, he lias still a right 
to see distinctly proved upon him by legal 
eiidcnce. To suborn wretches to the com- 
mission of peijury, or procure llie tibsencc ot 
witnesses by bribes, is to commit a separate 
and execrable crime ; to tamper witli the pu- 
rity of the judges is still moie odious: but 
tliere is no reason why any party should not, 
by fair and animated arguments, demonstrate 
the insufficiency of that testimony, on which 
alone a righteous judgmmit can he pronoiiuced 
to his destruction, niirnan beings are never 
to be run down like beasts of pre\, without 
respect to the laws ot the chase. It society 
must make a sacrifice ot any one of its mem- 
bers, let it proceed according to general rules, 
upon known principles, and with clear proof 
of necessity : ‘ let us carve him as a feast fit 
for the gods, not hew him as a carcass for the 
hounds.’ Reversing the paradox above cited 
from Paley, we should not despair of finding 
strong arguments in support of another, and 
maintain that it is desirable that guilty men 
should sometimes escape, by the operation of 
those general rules which form the only se- 
curity for innocence.” 

In reading the above declamation, one is 
at a loss to discover what it is which the 
writer is aiming at. Does he really tliinlf that, 
all other things being the same, a system 
of procedure is the better, for affording to 
criminals a chance of escape ? If this be his 


serious opinion, there is no more to be 
since it must be freely admitted that, rsaspO* 
ing upon this principle, there is no fault to hft 
found with the rule. If it be your object not 
to find the prisoner guilty, there cannot be a 
better way than refusing to hear the person 
who is most likely to know of his guilt, if it 
exist. The rule is perfectly well adapted to 
its end : but is that end the true end of pro- 
cedure ? This question surely requires no 
answer. 

Hut if the safety of the innocent, and not 
that of the guilty, be the object of the re- 
viow’cr’s solicitude, — had he shown how an 
innocent man could be endangered by his 
lawyer’s telling all he has to tell, he would 
have delivered something more to the pur- 
pose than any illustration which the subject 
of carcasses and hounds could yield. If he 
can be content for one moment to view the 
question with other than fox-hunting eyes, 
ev’on he must perceive that, to the man who, 
having no guilt to disclose, has disclosed none 
to his lawyer, nothing could be of greater 
advantage than that this should appear ; as it 
naturally would if the lawyer were subjected 
to examination. 

“ Tlierc is no reason why any party should 
not, by fair and aiiiiiiated arguments, demon- 
strate the insiifficicMcy of that testimony, 
on which alone a righteous judgment can W 
pronounced to his destruction.” This, if I 
rightly uiiderstaiid it, means, that incomplete 
evidence ought not, for want of comments, to 
be taken for complete, we were in no great 
danger of supposing tliat it ought. But the 
real question is, — sliould jou, because your 
evidence is iiicoinpleto, shut out other evi- 
dence wliich w'ould complete it. After the 
law’ver lias been cxaniiiicd, is the evidence 
inconqilete notwith.standiiig ? then is ^e time 
for \our “ I’air and animated arguments.” Is 
it complete ? then what more could you de- 
sire ? * 

'J'lie denimeiation which follows against 
huntuKj down human beings without respect 
for the laws of the, cliase, is one of those 
proofs whicli meet us evciy day, how little, 
as jet, even instructed Englishmen are ac- 
ciistomeil to look upon judicature as a means 
to an end, and that end the execution of the 
law. They speak and act, every now and 
then, as if they regarded a criminal trial as a 
sort of game, partly of chance, partly of skill, 
in which the proper end to be aimed at is, 
not that the truth maybe discovered, but 
that both parties may have fair play; in a 
word, that whether a guilty person shall he 
acquitted or punished, may be, as nearly a« 
possible, an even chance. 

I had almost omitted the most formidable 
argument of all, which was brought forward 
by M. Dumont, not as decisive, but os de- 
serving of consideration, and which the re- 
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viewer, wlho adopts it, terms a conclusive 
rifdvcth ad ah»ut«b$m.** This consists in a 
skilful application of the words spy and in- 
former (espion, d^lateur,) two words form- 
ing part of a pretty extensive assortment of 
vaguely vituperative expressions, which pos- 
sess the privilege of serving as conclusive ob- 
jections against any person or thing which it 
is resolved to condemn, and against which, it 
if supposed, no other objections can be found. 

' Spies and informers ai e bad people , a law- 
yer who discloses his client’s guilt is a spy 
urd an informer , he is therefore a bad man, 
and such disclosure is a bad piacttce, and the 
rule by which it is prohibited is a good rule 
Such, when analyzed into its steps, is the 
argument which we are now called u|)on to 
consider 

But to form a ground for condemning any 
practice, it is not enough to apply to the poi- 
son who practises it an opprobrious name 
it is necessary, moreover, to point out some 
pernicious tendency in the practice, to show 
that it produces more evil than good It can- 
not he pretended that the act of him, who, 
when a crime comes to bis knowledge (be 
it from the malefactor’s own lips, oi fiom any 
other source,) being called upon judicially to 
declare the truth, declares it accordingly, is 
a pernTcious act. On the contraiy, it is evi- 
dent that it IS a highly useful act the evil 
occasioned by it being, at the veiy worst, no 
more than the punl^hment of the guilty per- 
son — an evil whub, in the opinion of the le- 
gislature, IS outweighed by the consequent 
security to the public Call this man, there- 
fore, an infurniei oi not, as ^ou please, but if 
you call him an informei , remember to add, 
that the act which constitutes bun one, is a 
meritorious act 

M. Dninont expresses an apprclicnsiun that 
no honourable man w’ould take upon him the 
functions of an advocate, if compelled to put 
on what he is pleased to call the character 
of an informer. Fuither reflection would, I 
think, have convinced him that this appie- 
hension is chimerical There is scarcely any- 
thing in common between the two characteis 
of an informer and of a w'ltiiess The anti- 
pathy which exists against the foi iner extends 
not to the latter. A witness, as such, does 
not take money for giving evidence, as an in- 
former frequently does tor giving information 
The act of an informer is spontaneous * he is 
a man who goes about of his own accoid do- 
ing mischief to others : so at least it appears 
to‘ the eyes of unieflectmg prejudice. The 
evid^ce of the witness may be more fetal 
to the accused than the indications given by 
the informer; but it has the appearance oi 
not beifigreqaally spontaneous : be tells what 
he knows* because the law compels him to 
say something, and because, being obliged to 
speak* he will speak nothing but the truth : 


but for anything that appears, if he had not 
been forced, be would have bcid his tongue 
and staid away. An honourable man, acting 
in the capacity of an advocate, would, by 
giving true evidence, incur the approbation of 
all lovers of justice, and would not incur the 
disapprobation of any one what, therefore, 
is there to deter him? unless it be a hatred 
of justice 

The reviewer adds, that M. Dumont’s ar- 
gument ” might be assisted with a multipli- 
city of reasonings ” these, as he has not stated 
them. Ml Bentbam, probably, may he par- 
doned for being ignorant of The reviewer 
IS modest enough to content himself with the 
“ single and veiy obvious remaik, that the 
author evidently presumes the guilt from the 
accusation ” a lemaik which could have had 
its souice in nothing but the thickest con- 
fusion of ideas Had Mr Bentham recom- 
mended copdeniiiation without evidence, or 
any other practice which would be indiscri- 
minately injuiious to all accused persons, in- 
nocent 01 guiltj, — It might then have been 
said of him, with some coloui of justice, that 
he presumed the guilt from the accusation. 
But when, of the practice which he recom- 
mends, It is a charactei istic property to be a 
security to the innocent, a souice of danger 
to the guilty alone, — under what possible 
pretence can he he charged with piesuming 
the existence of guilt? — though he may be 
charged, sure enough, with desii mg that whei e 
there 18 guilt, It may be followed by punish- 
ment, a wish probably blameable in the e^es 
of the leviewer, nho thinks it “desirable 
that guilty men should sometimes escape.” 

Thus weak aie all the arguments which 
could be produced against this practice, by 
men who would have been cap.ible of finding 
bettei aigiiinents, had any bettei been to be 
found It may appeal, and perhaps ought to 
appear, surprising, that men genei ally unpre- 
judiced, and accustomed to think, should be 
mi'led by sophistry of so flimsy a texture as 
tins has appealed to be Unhappily, however, 
there is not any aigumeiit so palpably unte- 
naide and absurd, which is not daily leceived, 
even by instiucted men, as conclusive, if it 
makes in fa\oiirof a do( trine which they are 
pi edetei mined to uphold In the logic oi the 
schools, the premises prove the conclusion. 
In the logic ol the aflectioris, some cause, 
hidden oi apparent, having pioduced a pre- 
possession, tins prepossession proves the con- 
clusion, and the conclusion proves the pre- 
mises. You may then scatter the premises 
to the winds of heaven, and the conclusion 
will not stand the less firm. — the affections 
being still enlisted in its favour.aiid the show* 
not the substance, of a reason being that 
which IS sought for, — if the former premises 
are no longer defeusihle, others of similar 
quality are easily found. The only mode of 
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attack which has any chance of being suc- 
cessful, is to look out for the cause of the 
prepossession, and do what may be possible 
to be done towards its removal : when once 
the feeling, the real support of the opinion, 
is gone, the weakness of the ostensible sup- 
ports, the so-called reasons, becomes mani- 
fest, and the opinion foils to the pround. 

What is plainly at the bottom of the pre- 
possession in the present case, is a vague ap- 
prehension of danger to innocence. There is 
nothing which, if listened to, is so. sure to 
mislead as vague fears. Point out any speci- 
fic cause of alarm, anything upon which it is 
possible to lay your hand, and say, fiom this 
source, evil of this or that particular kind is 
liable to flow ; and there may be some chance 
of our being able to judge whether the appie- 
hension is oris not a reasonable one. Confine 
yourself to vague anticipations of undefined 
evils, and your feais merit not th slightest 
regard : if you cannot tell what it is you are 
afraid of, how' can vou expect any one to par- 
ticipate in jouralann? One thing is certain: 
that, if there be any leason for fear, that rea- 
son must be capable of being pointed out : 
and that a danger which does not admit of 
being distinctly stated, is no danger at all. 
Let any one, therefore, ask himself, — sup- 
posing the law good, and the accused inno- 
cent, what possible harm can be dom* him 

by making his professional assistant tell all 
that he knows ? 

He may have told to his lawyer, and his 
lawyer, if uxaniined, may disclose, circum- 
stances w'hich, though they aiford no inference 
against him, it would have been more agree- 
able to him to conceal. True; but to guard 
him against any such unnecessary vexation, 
he will have the considerate attention of the 
judge: and this inconvenience, after all, is 
no more than what he may be subjected to 
by the deposition of any other wutness, and 
particularly by that of his son, or his servant, 
or any other person who lives in his house, 
much more probably than by that of his law- 
yer. • 

Whence all this dread of the truth ? Whence 
comes it that any one loves darkness better 
than light, except it be that his deeds are 
evil? Whence but from a confirmed habit ot 
viewing the law’ as the enemy ot innocence 

as scattering its punishments with so ill- 

directed and so uns|)ariiig a hand, that the 
most virtuous of mankind, were all his actions 
known, could no more hope to escape from 
them, than the most abandoned of malefac- 
tors? Whether the law be really in this state, 
I will not take upon myself to say : sure I 
am, that if it be, it is high time it should be 
^amended. But if it be not, where is the ctuse 
of alarm? In men’s consciousness of their own 
improbity. Children and servants hate tell- 
tales; thieves hate informers, and peaching 


accomplices ; and, in general, he who feeU a 
desire to do wrong, hates all things, and rulea 
of evidence among the rest, which may, and 
he fears will, lead to his detection. 

Thus much in vindication of the proposed 
rule. As for its advantages, they are to be 
sought for not so much in its direct, as in its 
indirect, operation. The party himselfhaving 
been, as he ought to be, previously subject- 
ed to interrogation, — his lawyer’s evidence, 
which, though good of its kind, is no better 
than hearsay evidence, would not often add 
any new' foots to those which had already 
been extracted from the lips of the client. 
The benefit which would arise from the abo- 
lition of the exclusionary rule, would consist 
rather in the higlier tone of morality which 
wmuld bo introduced into the profession it- 
self. A rule of law wliich, in the ease of the 
law’ver, gives an express licence to that wil- 
ful concealment of the criminars guilt, which 
w’ould have constituted any other person an 
aeeessary in the crime, plainly declares that 
the practice ot knowingly engaging one’s self 
as the hired advocate of an unjust cause, is, 
ill the eye of the law, or (to speak intelligi- 
bly) in that of the law'-makers, an innocent, 
if not a virtuous practice. But for this im- 
plii'd declaration, the man w’lio in this way 
lines himself out to do injustice or frustrate 
ju-tice with his tongue, would be viewed in 
exactly the same light as be who frustrates 
justice or does injustice with any other in- 
strument. We should not then hear an advo- 
cate boasting of the artifices by which he had 
trepanned a deluded jury into a verdict in 
direct opposition to the strongest evidence; 
or of the cflrontei v with which he had, by 
repeated insults, thrown the faculties of a 
bond fide w’itness into a state ot confusiorw 
which bad caused him to be taken foi;a per- 
juier, and as^sueb disbelieved. Nor W'oub’ an 
Ol’l llailej eouii'-el any longer plume himself 
upon the number ot pick;Toeket8 whom, in 
the eour-e ot a lone^ caieer, he had succeeded 
ill re^euiug from the arm of the law. The 
professional law’yer w|ould be a minister of 
justice, not an abettor of crime — a guardian 
of truth, not a sulioriier of mendacity: and 
not at /ii-t bands only, in another sphere, 
whether as a private man or as a legislator, 
somewhat more regal d tor truth and jus- 
tice might be expected than now', when resist- 
ance to both is his daily business, and, if suc- 
cessful, his greatest glory ; but, through his 
medium, the same salutary influence would 
speedily extend itself to the people at large. 
Can the paramount obligation of these cardi- 
nal virtues ever be felt by them as it ought, 
while they imagine that, on such easy terms 
as those of putting on a wig and gown, a man 
obtains, and on the most important of all 
occasions, an exemption from both ? — Con- 
•elution o/Remarkt by the EditorJ^ 
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§ 3. Trustee and cettny que trust. 

On the subject of trusl-prejudtciny evi- 
dence, the decision, if not quite so simple as 
in the preceding cases, will he grounded on 
considerations not less conclusive. 

The testimony being that of the trustee; 
Mthoae are the feelings, in consideration of 
which the testimony in this case can be pro- 
posed to be excluded’ The feelings of the 
viistuy que trust, the fidei-committee, to whose 
prejudice it redounds’ But if the testimony 
thus proposed to be called for, were his own, 
no vexation of which the obligation could be 
productive, could form any sufficient ground 
for the exclusion of it Will it be said, that 
the vexation produced in his breast by per- 
ceiving the evil in question brought on him 
by the testimony of another person, his trus- 
tee, will be greater than what would be pio- 
duced by seeing the same evil brought on 
him by his own testimony’ The answer will 
hardly be in the affirmative, but — be it on 
the one side or the other — in regard to the 
question of exclusion, it is not in the natuie 
of things that it should make any material 
difference. 

Is it in tenderness to the feelings of the 
trustee, that the proposed wound should be 
inflicted on the vitals of justice’ But the 
vexation attendant on the delivery of the 
testimony could never rise to such a pitch as 
to constitute a sufficient ground for the ex- 
clusion of It, although it weie on the de- 
ponent’s own head that the evil were to full 
much less where the head ot another peison 
is the head to bear it. Will the piospcct of 
the suffering of the cestuy que trust be more 
insupportable to the trustee than if it were 
bis own’ Good, as between Nisus and Eu- 
ryaltis, Nisus being trustee. But our trustee 
is no hero, neither of an epic poem, noi a 
romance, nor even of leal life, lie is un ave- 
rage man* an exKct likeness may be seen of 
him in the Propositus of Blackstone and Lord 
Coke. 

Putting together the self-regai ding feelings 
of the suffering cestuy que t/ust, and the sym- 
pathetic feelings of the trustee, will they by 
their joint force constitute a sufficient ground 
for the exclusion? That nothing may be over- 
looked, even this case shall undergo exami- 
nation. Be it ever so strong, it will nevei be 
Strong enough to support the exclusive rule. 
That practical point settled, the speculative 
question, whether the effect of the decom- 
position will be on the side of diminution or 
increase, may be left to take its chance 

The case ^ trusteeship, at least in the com- 
mon as well as technical import of the woid, 
will not rise above the level of that sort ot 
evidence which, were it self-regarding, would 
fall under the denomination of self-onerative 
evidence : it wUl not rise to the level of self* 


criminating. It has never been proposed that, 
on the ground of his being trustee for a thief 
or murderer, a man should be exempt from 
the obligation of delivering testimony tending 
to convict such thief or murderer of his crime 
In this more afflictive case, however, the 
ground for exclusion is, in propoition to the 
difference in point of afflictiveness, stronger 
than in the less afflictive case, where the loss 
of money or money’s worth would constitute 
the worst evil that could be made to fall on 
the cestuy que trust by the testimony of the 
trustee. 

§ 4. Husband and Wife. 

The question, of which, the species of 
evidence, for the designation of which the 
epithet famihf-peace-disturbing has been ap- 
pointed, IS the 9ub)ett. is a question in no 
small degree complicated The necessity of 
grappling jvith it, owes its birth to the ar- 
rangements made on this subject by Englidi 
jfiiisprudence 

Whatsoever be the relations (natural or 
factitious, temporary or perpetual) subsisting 
between a number of persons living together 
in the compass of the same family, — rela- 
tions between husband and wife, parents and 
children, masters or mistresses and servants, 
housekeepers and inmates, — any event by 
which the emotion of ill-will is produced in 
any one of them towaids any other, may pro 
tanto, be said to opeiate to the disturbance 
of the family peice • and ill-will being a bad 
thing, and peace a good thing, tlije moie effec- 
tually any disturbance can by any arrange- 
ment of law be prevented from being given to 
It, so much the better Disturbance of the 
peace of a family is lexation, and of vexa- 
tion, if not necessary to the averting of a 
preponderant vexation, the production ought 
always to be avoiiled. 

That, — testimony being delivered by a 
person standing in any one ot these lelations, 
such as to operate to the prejudice of the 
person standing in the opposite and corre- 
sponding relation, — vexation will bq likely 
enough to be produced in the breasts of both, 
13 manifest enough But in any of these in- 
stances, ought such vexation to be considered, 
as forming a sufficient ground for the exclu- 
sion of the testimony ? Over and over again, 
the anssver has been alieady made 

The case ot husband and wife is the only 
sample which will heie be taken, being the 
only one which is taken in English law for 
the ground of an exclusionary rule. 

To present a distinct conception, the evil 
of the vexation capable of flowing fiora this 
source must, in the fiist place, be decomposed. 

Evil flowing from sympathy, evil flowing 
from antipathy or ill-wiU:«— to one or other 
of these two elements, the whole evil of thq 
mixed mass may be referred. 
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As to the evil from sympathy, it* has | proposition put by a reporter into the mouth 
already been put into the balance, under the of the first Earl of Ilardwicke. “ The rea- 
head of truftt-prejudicing evidence. In the son i.s .... to preserve the peace of families: 
case ofhusband and wife, whether considered and therefore I shall never encourage such a 
on the part of the male or on the part of the consent.”* Here, by good fortune, we have 
female, the alTection of sympathy may natu- a distinct proposition, with an a>isignable 
rally be considered as operating witli greater, author, and he of tlie tirst degree of profes> 
much greater, force, than in the ease of an sional rcspectabilit v . 

average trustee. On the other hand, a point When, on tailure of the beaten track of 
not to be overlooked, is, that the opposite j analogy, we find among the opinions of pro- 
aifection (and tliat acting witli a force pro- \ fessional lawyers an argument that wears 
portioned to the mutual vicinity of the two ' upon the face of it any connexion with the 
parties, and to the inflexibility of the ties of | pi inciide of utility, it consists commonly in a 
various kinds by which they are connected) ! retiMcnce to some one head of inconvenience 
is no less capable of finding a place. Yet, I or advantage, no account being taken of any 
after all allowances made, it will not be less j other. Hut it is of the essence of law to be 
true that, as bctweeir an average husband | a choice of evil-. : inelnding under the notion 
and an average wife — as between Haron and of e\ il, the ah-.enei' or negation of this or that 
Feme in the character of Propositus and Pro- lot of positive good. It will lia[)pen, in many 
posita — an affeetion of the syiii|)athetic kind ea-.e^, that not only there shall he an advaii- 
cannot in reason hut he considered I'ls subsist, tage on one side to set against an jncoiive- 
ing, and in a degree of ton e exceeding that nieiieeoii the other, hut in the one scale there 
wliich can reasonahly he cunsiiloied as sub- shall he a luniiher of [lerfeotly distinct advan- 
sisting on cither side, as helweei. an average fage^, wi'igliiiig agc.inst a iininher ot equally 
trustee and his average ccsiui/ <jiic trust. di'tmef ineoiiveiih’iices in the other. Aiiar- 

Justice thus done to all paities, — tin' ])ro- row and iiiipeitcct lot of reason, is better 
priety of admission in this ease, and the im- than a mere (“apiiee, having no relation to 
projiriety of the exclusionary rule, eoii'idei ed good or evil, to pain or pleasure, on either 
as jilaeed on the gi onnd of sv mpath , . i ill not side: hut Ironi an impi'itecf lot of reason, no 
be the le.ss im(|iiestionahle. bettor than impi-rlect eonelusions can reason- 

Witli all [K)ssibl(‘ disposition to do justice ablv be expected, 
to the conjugal alfeetion niaintained on the In legislative argimu-ntation it is not un* 
one hand in the breast of Piopositus by the comiiioii to have a iiumher of reasons, such 
amiable ([ualities of Piojiosita- -on tlH*<)ther as tliiw aie, all grounded on the principle of 
hand, in the bosom of Profiosita h\ the esti- utility, adduced on both sides: hut in judicial 
mable qualities of Piopositius,— it s'ecms dim- argument, it >ou get a single article in thd 
cult to avoid adniittiiig, that the affi'ctioii of shape ot an original reason, an indication ot 
Propositus towards Proiiosita will not be eonveiiienee or iiieoii venieiiee, it is a sort of 
altogether upon a level with tin' alfeetion of a prize, (,'ases against eases, i. e. decisions 
the same I’ropositus for his eailier and still against deeisions, urn will have in plenty; but 
more intimate aeqnaiiitaiice, himself: and no if \ou have anything in the shapeof a riltioral 
less so as between the alfeclion of Proposita reason — of a’rea'oii referable to the principle 
towards Pioposituj on the one hand, and the of utility, — jou will find it^taiid alone; and 
affection of the same Proposita towards the a meie allusion, as vague and incompletely 
amiable paitner of Pio|)ositiis on the otlici. 

For, let it not be forg<;tteii, that the liosoms 
to which the thermometer is for this [impose 
to be a|)plied, are the bosoms of Propositus 
and Proposita, not of Pcetiis and Arria, eiiy 
more than of ISi-sUaiuid Eur}aliis in the other 
case. 

Thus much seemed necessary, yet not more 
than necessary, to give the coi recti ve requi- 
site for reducing to the standard of plain and 
ordinary nature the heroic dimensions given 
to the conjugal flame by the sentimentality 
of English lawyers. 

As, therefore, vexation on a self-regarding 
account has been shown not to be a sufficient 
ground for exclusion, neither can the imoge 
of the same vexation, presented by sympathy. 

Turn next to the evil frotn antipathy. 

The law will not suffer the wife to be a 
witness for or against her husband : this is a 
Voi,. VII^ 


expressed as it is possinic to conceive, is tno 
shape in wbieh it comes. Hard — hardship 
— policy — peace of families — absolute ne- 
ces'.ily: — some such words as lliese are the 
vehicles, by which the hunt spark of reason 
that exhibits itself is conveyed. These are 
the leading terms, and these are all you are 
f'liniished with ; and out of these you are to 
make an aiqilicabh', a distinct and intelligible 
pro[)osition, as jou can. 

Hawkins, one of the best and most com- 
prehensive beads the profession of the law 
ever possessed, had already taken up the same 
argument, and added to it another. “ Regu- 
larly, the one shall not be admitted to give 
evidence against the other” (husband and 
wife,) “ nor the examination of the one b© 

• Peake (edit. 1801,) 123. Barker®. Sir Wool* 
ston Dixie. Cases temp. Hardwickc, 264. 

H h 
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liMide usd of ttgdnst the other, by reoson of 
the iraplaetible dissension which might be 
reused by it, and the great danger of peijury 
frcun taking the onths ot persons iindei so 
great a bias, and the cxtieme haidship of the 
case.”* 

Implacable dissension is one argument the 
same in substance as that which occurred to 
and weighed with Loid Ilatdwicke 
, Great danger of periury is another, not 
atatfd as having been noticed by Lord llanU 
wicke. 

Of the words “ extieme hauUhip of the 
case,” I cannot make out any aigument dis- 
tinct from the two preceding ones 

These are the icasons for which, not only 
the wife is not allowed to be called as a wit- 
ness against her husband, but even her ex- 
trajudicial dcclaiations arc not admitted in 
evidence against him, though his own extra- 
judicial declarations are. 

The argument fiom the danger of pcrjuiy 
arises out of the supposed sympathy, and 
therefore need scarcely receive any faither 
notice 

Suffice it to say, that if the danger of per- 
jury be an ohjectum against the calling in 
the sanction of an oath in this case, it is an 
objection ngniiist It in all other cases, and an 
objection that applies to the sanction with 
the greater foice, the greutei the need thcie 
is of it. It applied to the testunony consi- 
dered in respect of the dangti ot faUthood, 
apart from the consideiation of the sanction, 
it is an objection to all testimony — if it ap- 
plies to the case of the wife, coiibideied with 


• Lord Coke (C Litt fi ) adds a technical 
season, truly worthy ot the purpose for which it 
is adduced : — 

“ Note, It hatli been resolveil by the fustices 
(Pasch. 10. Ja. in Com, Banco vpon tlie hjat. 
of fiaiikrouts,) that a wife cannot he {irodiued 
either against or for her husband, q»ia sunt dticr 
anitttw m came urta , and it might be a cause of 
implacable discord and dissension between the 
husband and the wife, and a meane of great in- 
convenience.’* Thus f. r liord Coke, the super, 
eminently learned ex-Chief J ustice. 

Mr. Justice Buller thoagl^ the rule a very 
proper one, as it tended to prevent dissensions in 
families.** (2. Term Rep 269 ) 

Before that time, in the Treatise on the Ijaw 
of Nun Prius by the same learneti judge (then 
but an advocate,) the reason had been subtilised 
and generalized to such a degree as to have lost 
aU meaning: ** Husbapd and wife cannot be 

admitted as witnesses against each other, 

of marriage,'^ 

(Bull Nisi Prius, 286.1 * 

Aecp^inely, anno 1792, the same learned 
Judl^ (A Ttfm Rep. 679) agreeing with his 
learaed chief Lord Kenyon, is represent^ as 

^^0 subject in these 
is now considered ns a settled 
principle nf Uu^ that husbands and wives can. 
5 ^ 1 ^ admitted as witnesses ftther 

% «t agalnaieaw other.** 


resgiect to her presumable unwillingness to 
do an act whereby her husband may sustain 
a prejudice, it applies with still greater force 
against all the instances m which a maii*s own 
testimony is permitted to be called for against 
himself It applies to one of the char act eiistic 
fcdtuies of the practice of the courts styled 
couitsaif equity. 

As to dissension, — which, to give force to 
the aiguineiif , is piesumed, without the small, 
est alleged reason, to be implacable, — 

The I ule, it cai i led as fai as it would go7 
being altogether destructive of the peace of 
families — of that peace which it is its pro* 
fessed object to piutect, — in comes, in con* 
sequence, one class of exceptions, and that a 
very large one f In* case of an offence in- 
volviiig a personal injury committed by the 
husband against the wife, the testimony of 

Turn oack to the dictum of Lord Kenyon, 
in a former note. In this you have a specimen^ 
and that a fair one, of the degree of certain^, 
reasonableness, and consistency, that pervade the 
whole of the system of lunsprudential law: of 
the degree of dependency fit to be placed on the 
opinions, the dicta, the statements, delivered by 
the most eminent among the otlicial professors 
ot It, of the regard due to those panegyrics which 
Its professors of all ranks and classes never cease 
to anoint it with, and from whiih the opinions 
entertained ot it by students, and even lawyers, 
are ilntiibed 

Bad as this branch of the law is in itself, its 
badness constitutes not by any means the whole 
of Its mischievousness. An additional mischief 
IS, that Avhere, as here, the jiroposition possesses 
a tcrtain degree of extent, theie is no trusting, 
with any tolerable degree of safety, to the ac- 
counts delivered of it, as it is (i e. as it is said 
to be ) though delivered from the most trust- 
worthy of the hands employed in the dispense* 
tion of It 

Lau'i/pr Oh ! but, the case of a suit in which 
one of them alone is party being the case in 
hand, the proposition is to be understood as being 
confined in its extent to the ground occupied by 
that case 

Non- Lawyer Be pleased tolook at th e words : 
they expressly exclude all limits : of the testi* 
mony ot either against the other, the admission 
cannot t<ike place “ i» any ca^e ” 

Lawyer- Nay, but tbere may have been a 
want of correctness m this part of the report: 
by the judge, the requisite exception was made; 
by the rraorter, it is omitted to be stated. 

Non-Lawyer. Possible, indeed, just possible, 
but not probable. Had the rule stood by itself 
without the reason, then, indeed, you might, 
with somewhat better grace, have assumed the 
liberty of imagining causes to limit the extent 
of It. But along with the rule, the reasoMT u 
actually brought to view; and the reason is such 
as admits not of any the smallest defalcation to 
be made from that unlimited extent Wbatl 
IS the danger of future implacable dissenslMi 
gre£ter. from their being respecuvely admitted 
to testify one against the otherin a proseeutloa 
brought by one against the other, than in a civtt 
suit btougnt against one of them by a 
or by one of them against a stranger? 
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the wife against the husband is admissible, 
and admitted in ordinary practice.* 

When a man has inflicted severe bodily suf- 
fering on his wife — has been in the habit of 
thus filling her life with misery, — here is a 
cause of dissension, which, powerful as it is, 
experience proves to be by no means impla- 
cable. Injuries of the like kind, it will some- 
times happen (though, hy reason of the Ubiial 
supeiiority of force on the male side, not so 
frequently,) shall be inflicted — habitually in- 
flicted, on the liusbaiul b\ the wile. A man 
forgives the wife who has put him to Imdily 
torture; but it is not in the nature of a man 
ever to forgive the wife, who, being ('ulh'd 
upon in a <'ourt of jus>tice for the purpo^e^ of 
justice, shall have dared to ^peak the truth! 
Where tliere is injury, and the highest degree 
of injury, forgiveness is expected, being in 
every da>’s exporumee; wheie there is no 
injury — where the suppo'-ed can've olOifenee 
is a compliance with the injumtioiis of duty, 
forgiveness is regarded as altogether ho{>e- 
less ! 

‘To be consistent with itself, tlio law should 
’strew danger before every stc[) which it could 
occur to a man to take in the fiatli of ciimi- 
nality. Instead of that, it is the care of the 
law Itself to remove the priin'ip.il sc nice of 

* In the ense, however, of one of the most 
cruel of all injuries, a wife is dejjvlved of this 
remedy. 

In the case of a prosecution for bigamy, the 
evidence of the first wife has liecn deemed inad- 
missible, on the ground that she is the only huv. 
ful wife. If the fact can be proved without the 
testimony of the wufe, no inconvenience ensues, 
unless it be a quantity of unnecessary vexation 
and expense; — vex.ition to the stranger, wdio is 
comi)clled to take a journey, ])erha))s, to give 
his testimony; expense to tfie jirosccutor (or say 
the prosecutrix) wlio has to defray the exiiense 
of tne witness’s charges. Hut what in that c.ise 
is the inconvenience sa\ed? an inconvenience 
scarce w'orth saving. In the fact of the celebra- 
tion the celebration of t!ie original and valid 

marriage, — in this, taken by itM*lf, there is no- 
thing, the disclosure of which can of itself h ivc 
the effect of cnniinaling the husband ; nothing, 
of which, eitlier on that or any other account, 
the statement can naturally be supposed to be 
attended with any particular uneasiness to the 
wife. By the supposition, the fact will be proved 
by other testimony, if her’s be not called in to 
prove it: wliat material difference can it make 
to her, whether it be by her testimony, or that 
of anybody else? By declaring herself the law- 
ful wife, sue does not in any degree sacrifice his 
character; on the contrary, she supportvs it. It is 
not by the first marriage that the disgrace and 
ruin is thrown upon the guilty husband ; it is 
by the second. 

On the other hand, suppose the celebration 
incapable of being proved by any other ^evi- 
dence; suppose the case such, that for the prov- 
ing of the celebration no other evidence can be 
oWned. Here the operation of giving the evi- 
dence might be attended with a sensation more 
or less panful to the wifet hnt on the 


danger out of bis way. To be consistent 
itself, it should remove out of his way every 
possible assistance that can contribute toeiu 
;jage him in any course of conduct which it 
reprobates and endeavours to prevent. In- 
, stead of that, it secuies, to every man, one 
safe and unquestionable and ever ready ac- 
complice tor every imaginable crime. 

If the dissension were, in the nature of the 
ciis^e, so im|)lacable a*^ the argument supposes, 
it should, (‘on^i^tently speaking, operate as a 
motive with the law to prescribe, rather than 
exclude, thi-^ source ot information. If I at- 
tempt this Clime, it ma) hap[)en to my wife, 
fiom whom I (Mimot hope to conceal it, to be 
called ii[)on to bear witness against me: and 
then, — even if I sliould escape from the pu- 
nishment ot the law, — the pain of seeing, in 
the partner of my bed, the once probable in- 
strument of my destruction, will never leave 
me. 

In the days when tlie exclusive rule in ques- 
tion took its rise, the reason in favour of it 
operated with a di'gree of force considerably 
l>e\ond that with wdiii‘ii it acts in these Our 
(lavs. The power of the liusband over the 
w'lle W'as much stronger and more absolute. 
A time there a|>peaih to have been, when the 
ex(»e[)ti()ns, by wliieli a wife is permitted to 

other lund, wli.it is tlu* coiiscijucnce if it be re- 
jected? An injury of (lie most cruel kind that 
can 1)(‘ sustained, leniains without satisfaction of 
any kind : the ciiine, a very heavy one, remains 
uiijiuiiished; the criminal triunijms in his guilt. 

In the cases that gave rise to ihe decision, the 
inducement for calling in the injured wdfe, was, 
j)rol)ai)ly. tlie wdsh to save the vexation and ex- 
pense that would hcive attended the iirocurement 
i)f other evidence, ll.id the objection been fore- 
seen— had tliia ground of exclusion been knowm 
to he pre-est.ihlishe^l, sue!) other evidence would 
liave been rcsoited to, and that of the wif' not 
en\j)loyed. But the evidence being deemed in- 
admissible, the result w'as, not that the fact was 
proved t)y other uiK'Xccptionable evidence, but 
that the fact could not be proved at all, and, in 
consequence, that the crime was seen to go un- 
punished. For in a criminal cause, if the deter- 
mination be in the flrst Instance in favour of the 
guilty detendant, no omissions can be supplied, 
no false steps rcctilied: the example of guilt 
triumphing m inijmnity, is the price that, un- 
(Ur the reign of common law, must be paia for 
every point that comes to be establishea on this 
side. 

[Technical law is never consistent, even in 
its badness. On a prosecution for bigamy, the 
lirst husband or wite is not admissible to prove 
the fact of the former marriage. But, after a 
long period of uncertainty, it has been settled, 
as late as the year 1817^ that in any collateral 
suit or proceeding between third persons, the 
rule is quite different: a person may therefore 
be incidentally charged with bigamy by the tet- 
timony of the first wife or husband, aniJ witl; the 
effect of punishment, viz. in the shape of loss of 
characteiB — a punishment not the less reaU for 
^being inflicted by other hands than those 0i 
executioners of the law.— ^rfiVnr. J 
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Kek protection in a court of justice Against 
ill-usage by the husband, were not yet esta- 
blished. Morality was at the same tune more 
loose — manners moie haish and savage, ic- 
aeniment, on so unbecoming a giotind <is that 
of a submission to the laws oi tmtli and 
justice, was more likely to be conceived and 
harboured, more easy to be giatifu d with im- 
punity, and more apt to be implacable 

A law which should exclude the testi- 
mony of the wife in the case of a proseeutiou 
against the husband foi lU-usage done to the 
wife, would be tantamount to aiithoiizingthe 
husband to inflict, on the wife all imaginable 
cruelties, so long as nobody else was pi eseiit 
a condition which, having by law the com- 
mand in and over his own hoii^e, it w'oiild in 
general be in his power to fulfil 

A law which excludes the testimony of the 
wife, in the case of a piosecution against the 
husband for mischief done to any othei indi- 
vidual, or to the state, is, in like mannei, m 
other words, a law authorizing him to do, in 
the presence and with the assistance of tlie 
wife, every kind of mischief, that excepted by 
which she herself would be a sulliTei The 
law, which in the former case affords its pro- 
tection to the wife, — with what consistency 
can It, in the latter case, refuse its protection 
to every human creatui e besides ? 

So often as the mask has been stripped off, 
con it he necessary to lay baic the real iiolicv 
that lies at the bottom of this busmens 

A cause between Doe and Ux admits as 
many fees as a cause between Doe and lloe. 
In a case where there is nobody to sweat foi 
Ux, if Ux were not admitted, theie would he 
no cause, no fees Rule — ndmithei evidence 

Very different is the case, where the cause* 
is between one of the married pan, viz the 
husband (by whom the cause, m a dispute 
with a stranger, is in general conducted, J aad 
a stranger. 

If a man could not cany on schemes of 
injustice, without being in danger, every mo- 
ment, of being distuihed in them, — and (if 
that were not enough) '’oeti ay ed and exposed 
to punishment, — by his wife; injustice in 
all its shapes, and with it the suits and the 
fpes of which it is prolific, would, In compa- 
rison with what it is at present, be laie Let 
us, therefoie, giant to every man a licence to 
homimt all sorts of wickedness, ui the pre- 
sence and with the ussiitaiice of his wife let 
us secure to every man in the bosom of his 
family, and in Ins own bosom, a safe accom- 
plice ■ let us make every man’s house his 
casUe : and, as far as depends upon us, let us 
emavert that castle into a den of thieves.* 

• Advice to judges: — When you have a rea- 
eon to give for a rule or supposed rule of ju- 
yisprudential law, copy Mr. Justice BuUer; let 
pmpy your word ; Keep to generals; keep to 
the generalissima amoog generals. Behold the 


Two men, both married, are guilty of errors 
of exactly the same sort, pibishable with ex. 
actly the same punishment In one of the two 
instances (so it happens,) evidence sufficient 
for conviction is obtainable, without having 
recoin se to the testimony of the wife , in the 
other instance, not without having recourse 
to the testimony of the wife While the one 
sufleis, — capitally, if such be the punish- 
ment, — to what use, with what consistency, 
IS the othei to be peimittcd to triumph in 
impunity ? 

The Idin of piejudice once removed, a very 
loose system oi morality, oi lathcr (to speak 
plainly) a system of gross immorality, will be 
seen to be at the bottom of these exemptive 
rules The very ciinie which it punishes in 
one man — punishes el^en with death — it af- 
foids Its jirotettion to in anothei It conveits, 
or seeks to convert, the house of every man, 
into a nursery ot unpunishable ci lines The 
same age of haiharism and superstition, the 
same age of relaxed moiality, which gave 
birth to the institution of csiyhims, gave birth 
(theie seems leason to think) to this privi- 
lege, which gives to each man a safe accom- 
plice in his bosom The misihievoiisncss of 
the domestic asylum goes, howevci, far be- 
yond that of the asylum commonly so cajled 
Thechuiili, chin chv aid, or monasteiy, what- 
evet It was, did not alfoid to the cimdnal any- 
thing lihe a complele exemption fiom all 
puiiishment it was itself a pumslnnent it 
was banishment fiom Ins family it included 
impiisonment, oi a digice of confinement so 
close as to he scarce di-tniguishahle from it 
it |)1ac( d iiim in a st.itc of penury, humiliation, 
and de|)cii<leiicc 

A Mile like tin-, pi otects, eiuom ayes, incul- 
cates tiaud Foi talseliood, positive f.ilsi.hood, 
IS but one modihcation of fi and concealment, 
a soit of negative falsehood, is anothci I 
mean, concealment of any facts, of which, for 
the protection of tlieir lights, individuals o’ 

f — s 

consequence, the fat.d consequence, of descend- 
ing into particulars, of talking of “ implacable 
dissension betu'cen man and tetfe," you com- 
mit yourselves, you give a hancfle to non-law- 
yers They are thus enabled to look into your 
reasons, and to sec whether there be. any truth 
in them. No , never more suffer yourselves to 
fall into any such snare Keep to policy ^ and 
such other arguments as, in the region of the 
clouds, are of equal altitude, or, if that be diffi- 
cult, of nearly equal altitude, with it. Keep tc 
policy^ you are omnipotent. With the word 
pohey in your mouths, the law is, what you 
please to make It: anything to-day — the same, 
or any different thing, to-morrow. 

King, Lords, and (. omnions, what drudges in 
comparison with you ! Toiling for a whole ses- 
sionj with committees upon committees, exami- 
nations upon examinations, papers upon papers; 
while to make the law, by declaring it, costs 
you but a word; you speak the word, the law Is 
made, and everything is as it should be. 
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the public have a right to tie informed. The 
concealment which is authorized by the law, 
it may be said, ceases to be fraud. No ; that 
it does not: I nieaii, in this rase. A conceal- 
ment which is authorized l>j the suljt^tanliife 
branch of the law, cannot be fraudulent : the 
authorization does away tlie fraud: wliat is 
authorized is Ic'galizcd: ciiininality, and le- 
gality, are repu;^nant aiul iin'oiniuitihle. But 
the law cannot, witliout iuithoiizing fiaud, 
authorize by its fn/ycrZ/cc hr, inch, the doing 
of that which. In it^ M;!)'tiniti\c hianch, it 
has constituted a crinic. V>\ the {'mii'hnicnt 
annexed to the act hy the '-iih't intis e hi aiudi 
of the law, the law ha-, acknowledged and 
proelainied its inischievouviies-. ; it the act lie 
not niischievotis, the legi-lator h,i' no war- 
rant for marking if out tor piini-Iimciit. But 
if the act be inischies om, on wliat ground, 
witli what consistency , doc^ it in <iny instance 
.ieek to exempt it fiom ptfui'iimi at, as if it 
were iimoeenl? — exempt it in coii'ideration 
of a fact purely irielevaiit — a fact hy which 
the mi'i'hicvousiicss of it i'^ not ^o much a-, 
pretended to be dimiiiislicd An artich* ot 
adjci'tis e law' which is at \ ai iance w itli tlic 
substantive law, is itself afiiiml. 'I'lie sub- 
stantive hraiich <»t the law declines, umicr- 
takes, engages, for the benefit (d all piirties 
inteio'-ted, that all persons olleadmg so and 
so sliall he (nmi-'licd so ami so. I’he judiend 
authority, which, h\ a law' of the adjective 
kind, of lt'^ own making, take- upon itself to 
exempt a man fioin such punishment, on a 
ground hy which hise.ise is not varied in point 
of guilt, violates that ctigageinenl . Fiamlu- 
lent in ifsclf, - so far as it encourage^ others 
to pursue that plan of conceal meiit hy which 
tile engagement is viohiled, it is the cause ot 
fiaud in othci'. By aggregating the act to the 
I’lass of crimes, and rciidiMing it inmi-liahle 
as sueh, it declares it to he a mischievous act, 
and to sueh a degrci' so, as to be a ciimc. By 
authorizing an individual to conceal it, m a 
case in which it i- not so imieli .is prclcmh'd 
that its inischic voiisne-s is in the 'iiialh’st 
degree Icss iliuii in ot her ease-, it at oi.cc pro- 
tects and ciicomagcs two diflermit acts, of 
the inischievmisncss and ciiminality of which 
it shows itself sulllciently seiisilde on other 
occasions; — the piiiu‘i|uil eiimc, and that 
concealment of it, whicdi, when the act so 
concealed is criminal, is itself a crime. 

It debases and degiades the niatiimoiiial 
union; converting into a sink of corruption, 
what ought to be a source of purity. It de- 
files the marriage-contract itself, by tacking 
to it in secret a licence to commit crimes. 

I say in secret ; for the probability is, that 
nn institution so repugnant to moral senti- 
ments is not generally known, and, on that 
account, is not productive of all the uiischief, 
of which, if known universally, it would be 
productive. No care being taken to enable 
men to possess themselves of that knowledge, 


on which their security, in every branch of 
it, is in a state of continual <!ependence,, — the 
degree of information which they actually 
have of it. depends upon its natural aptitude 
for being guessed at. To the knowledge of 
what, on each head, i.slaw, they have no other 
clue than such conception as they aie led to 
form to tlicmselves of what it vu(/ht to be. 

Oh ! hut think what must be the suffering 
of my wilt it compelled by her testimony to 
1)1 mg destruction on my head, by disclosing 
my Climes! — Think r iinsw'ers the legisla- 
tor : yes, indeed, I think of it ; and, in think- 
ing of it, what I think of besides, is, what 
>/,>i/ ought to think of it. Think of it as part 
of the piinisliment wliieli awaits you, in case 
of your plunging into the paths of guilt. The 
moie forcilde the impix’ssioii it makes upon 
you, the more eifectually it answers its in- 
timded pm pose, ^^'ould yon wish to save 
yoni'Mdf from it 'i it depends altogether upon 
yourself: preserve your iimocence. 

To tlie legislators of antiquity, the married 
state was an object of favour : they regarded 
it as a seimrity for good bi'haviour : a wife 
and chihhci) were considered as being (what 
doubtless Uicy are in their ow'ii nature) so 
many [iledges. Such was the policy of the 
higher anliipiity. I'lie poliey of feudal bar* 
haiisin, of the ages wliieh gave birth to this 
iinniorul lule, is to convert that sacred con- 
dition into a miistiy of ciiine. 

The reason now given was not, I suspect, 
the original one. Diavvn fiom the principle 
ot utility, though fiom the principle of utility 
imperfectly applied, it siivoLir.s of a late and 
pull-lied age. 'J'he reason that presents itself 
as more likely to have been the original one, 
is 1 lie gi imgrihher, noiisen-ical reason, — t liat 
of (lie identity of the two peibons thus con- 
nected. Baron and J'eme are one 'person in 
law. On questions relative to the two ma- 
trimonial conditions, this quibble is the foun- 
tain of all rca-oniiig. * 

Among lawyers, among divines, among all 
caiididates s 'ttiiig iqi lor power in a rude age, 
woikiiig hy fi.iml opiiqscd to force, scrambling 
for wliatevi-i could lie picked up of the vene- 
ration tmd sidniiission ot the herd of mankind, 
tlicre has been a -oit of instinctive predi- 
lection lor alisurdity in its ahsnrdest shape. 
Baiadox, as far as it could be forced down, 
lias alwavs been preferred by them to simple 
trulli. He who is astonished, is halt subdued. 
Each ahsuidify you get people to swallow', 
prepares them for a greater. And another ad- 
vantage is, the same figure ot rhetoric which 
commands the admiration and obedience of 
the subject class, helps the metnory of the 
domineering class . it is a sort ot mentorta 
lechuu'u. 

All these parodoxes, nil these dull witti- 
cisips, have this in common, — that, on taking 
them to pieces, you find wrapped up, in ft co- 
vering of ingenuity, some foolish oi' knavish,. 
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and in either c»e pemieious, lie. It is by 
them that men are trained up in the degrading 
habit of taking absurdity for reason, nonsense 
^r tense. It is by the swallowing of such 
TOtions, that the mind of man is rendered 
reeble and rickety in the morning of its days 
To burn them all, without exception, in one 
common bonfire, would be a triumph to rea> 
ton, and a blessing to mankind. 

\JFitrther remarks hy the Editor — Tiie ex- 
idttsion of the testimony of hubband and wife, 
for or against each other, is in the number of 
the exclusions which, in an article alteady al- 
luded to, arc defended by the Edinburgh Re> 
view: “ yet not entirely,” says the reviewer, 
** on account of that dread ent(>rtaincd by 
the English law, of coniugal feuds, though 
these are fiequently of the most deadly cha- 
racter. But the leason just given, in the 
case of the priest, applies” (this icfeis to 
the opinion of Mi . Bentham, that the disclo- 
sure, by a catholic piiest, of the secrets con- 
fided to him by a confessing penitent, should 
not be required or peimitted,) “ for the con- 
fidence between married perbons makes their 
whole conversation an uniesei ved confession , 
and they also could never be contradicted 
but by the accused, while external ciicum- 
stances might be fabneated with the utmost 
&cility, to give apparent confirmation to false 
charges. But our strongei reason is, that the 
passions must be too much alive, where the 
husband and wife contend in a court of jus- 
tice, to give any chance of fair play to the 
truth. It must be expected, as an unavoid- 
able consequence of the connexion by which 
they are bound, that their feelings, either of 
affection or hatied, must be strong enough 
to bear down the abstract rcgaid fui veracity, 
even in judicial depositions ’’ 

Want of space might form some excu'se to 
this writer for not having said inure , but 'it 
js no apology for the vagueness and iiiconclu- 
siveness of what he /las baid 

The confidciiee, say you, between married 
persons makes their whole con versa! ion lui 
unreserved confession So much the better 
their testimony will be the mote valuable It 
is a strange reason for rejecting an aiticle of 
evidence, that it is distingiushcd fiom other 
articles by its fulness and explicitness 

The reviewer must have read Mr Bentham 
very carelessly, to suppose that lus reason for 
excluding the testimony of the priest is, be- 
cause the discouise of the penitent is an “ un- 
reserved confession this would be a reason 
for admitting, not for rejecting, the evidence 
The true reason for the exclusion in the case 
of the confessor, is, that punishment attach- 
ing itself upon the discharge of a rebgous 
duty, would in effect be punishment foi re- 
ligious opinions. Add to which, that the 
cotifideii^cih reposed the criminal in 'his 
oonfossor has not for its object the further- 


ance, nor the impunity, of offences ; hut for 
its effect, as far as it goes, the prevention of 
them. To seal the lips of the wife, gives a 
facility to crime . to seal those of the con- 
fessor, gi\ es none ; but, on the contrary, in- 
<luces a cmninal to confide the secret of his 
guilt to one who««e only aim will in general 
be to awaken him to a sense of it. Lastly, 
It IS to be rcmcmbeicd that, by compelling 
the di<ielo«ure in the case of the confessor, 
no infot Illation would ultimately be gained: 
tli» only effect being, that, on the part of the 
oiiminal. no such revelations would be made. 
Not so in the case of the wife, who may have 
come to a knowledge of the ciime indepen- 
dently of any voluntary confession by her cri- 
ininul husband 

That the testimony of the wife could not 
be contradieted but by the accused peison, 
her husband, and t tee vci'>a, — which, if true, 
would bcfvgood leason fui distrusting, butnq^ 
leasoii foi rejecting their evidence, — is, in the 
inajoi ity of eases, not true What the husband 
and wife have told one another in secret, no one 
hut they two can know ; and, consequently, 
uhat either of them says on the subject of it, 
nobody but the other has it in his power to 
contradict But is not this likewise the case 
between the ciitmnal and his accomplice, or 
between the criiinnal and any other peison, 
with respect to any fact which occuned when 
they two were the only persons present? while, 
with respect to all other facts, the testimony 
of husband or wife would, if false, be just as 
capable of being refuted by countei -evidence 
as the testimony of any otbei witness 

The aphoiisra on which the reviewer founds 
w'hat be calls Ins “ stronger leason,” one would 
not have w'oiidei ed at meeting with in a Ger- 
man tragedy, but it 18 cci tdinly what one would 
never have looked for in a discouise upon the 
law of evidence Strange as it may sound in 
seiitiiueiitul ears, I am fnnily persuaded that 
inaiiy, nay most, married persons pass thiough 
life without ciihei loving ot hating one another 
to any such uncontioulable excess Suppose 
them howeve. to do so, and their ** feelings,” 
whether of affection oi of hatred, to be “ strong 
enough to bear down the abstract regaid for 
veracity,” will they, m addition to this “ ab- 
stract legard,” — a curious soit of a regard, — - 
be strong enough to bear dowm the fear of 
punishment and ot shame ’ Will they render 
the witness proof against the vigilance and 
acuteness of a sagacious and experienced cross- 
examiner ? Oi rather, are not the witnesses 
who are under the influence of a strong pas- 
sion, precisely those who, when skilfully dealt 
with, are least capable of maintaining the 
appearance of credibility, even when speakuig 
the truth; and, d /orttorh least likely to ob- 
tain credit for a lie ’ 

But I waste time, and fiU.up valuable space, 
in arguing seriously against such solemn trifhng 
•— Coneiueion of remarks by the Editor.’l 
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VIEW* OP THE CASES IN WHICH EVIDENCE HAo «een 

EXCLUDP:D on the double account of VEXATION AND DANGER 
OF DECEPTION. 


CHAPTER I. I 

IMPROPRIETY OF FXCLUDINr. THE TESTIMONY I 
OF A PARTY TO THE CAUSE, FOR OR AGAINST I 
HIMSELF. 

Of the case in which the exclusion appears 
to have rested on udoul>1egroiin(l — that which ' 
respects deception, and that winch rexpocts 
vexation — one oxiunplification is (^instituted 
by the (’use in wliich the testimony in (pies- i 
tion is that of a part;/ to the ('Ause. j 

Receive his testimony at liis own instance, 
the testimony will he t.iKe, and you will be 
deceived by it: call for it at the insfanee of | 
his adversary, it will he hardship to him to 
be obligt‘(l to give it. Such (it maj be pre- 
sumed) are the rea-oii-s, by which the ex- 
clusions jmt upon the evidenct dl a person ' 
bearing this lelatiou to the suit, have been 
suggested. But, in each instance, the iiisuHi- 
cieney of the reason has been alreadi brouirht 
to view: iior, though they are a{)plieable to 
the same person, does the force of either make 
any addition to that of the other; tor wheie- 
ever the one applies, the other does not. 'i'he 
coiiseipience is, that theie is not an imagm- ^ 
able ease in which the testimony ot a paity, 
be he plaintilf or be he defendant, ought to 
be excluded. 

At his ow'ti instance, — the reason w'hich for- 
bids the admi-sion of the testimony is weaker 
in tbi> ea»e than in the case ot an interested 
extraneous w’itness. The real magnitude of 
the interest being the same in both ca-es, — 
in the ease of a party the interest is more 
palpable: the objection created by it is likely 
to act with greater force upon the judit’ial fa- 
culties of the magistrate: bis mind is more 
surely open to it: the danger of deception is 
therefore less.* 

• On the other hand, what must not pass un- 
noticed is, that, supposing the probability of mis- 
chief from this quarter were really preponderant, 
the mischief would in this case be more frequently 
realized than in the other. Why? Because to 
gain an undue advantage by the party’s single 
testimony, requires no more than the operation 
of that one person wliereas, to gain the s ime 
advantage by the false testimony of an extra, 
neous witness, requires the co-operation o^two 

E erson8~.the party, and the extraneous witness 
is accomplice : each of them conscious of guilt 
.—each of them liable to be betrayed by the un. 
faiUifolnesa or imprudence of the other. 


If, in so far as it operates in his ow’n favour, 
the testimony of the party is liable to be drawn 
a-iide fiom the line of truth by the action of 
this force, w'hieh is so obvious even to the 
mo'^t unobservant e^e, — in so far as it ope- 
rates in his disiavour, it possesses, in a degree 
superior to all other testimony, a claim to 
(‘oiilidenee. That, in this case, the error, if 
any there be in the testimony, is not a wilful 
one — is not ac(‘ompaiiied, at the same time, 
with a knowledge of the falsity of the infor- 
mation, and of the tendeiK'v it has to operate 
tothe deponent’s prt'judice — is a proposition, 
the tiiitli of which is far more certain in this 
instanee, than it eaii be in any other. 

Aci'ordiiigly, ns often as the testimony of a 
party is n>eeiv(ul — so sure ns it enters into 
the mind of any one who has to judge of it— 
so sure is it to be anal\7.ed, ami, as it were, 
divided into tw’o parts. To the part which is 
regarded as operating in the deponent’s own 
favour, the inerednlous, the dillident part of 
the judge’s mind, applies itself of course: 
while the part regnided as operating in his 
di-favour, cummaiid", on the part of the judge, 
ail almost unlimited share ot eoiiiidcriee: in a 
W'ord, what portion of the mass is understood 
as belonging to this division, is, by the com- 
mon sense and eqnscnt ot mankind, univer- 
sall^v itgarded as the best evidence. 

•iSueb is tb’e evidence, of which, on the ideal 
sup|)()sition of extraordiijttry vexation, the 
ra-liiiess of a eertuiii class ot jiiiists has not 
hesitated to rob the treasury of justicc.f 

-I" The Edinburgh Review, in an article which 
has been several times rei'erred to, makes a long 
attack upon ^‘*the French method of interroga- 
ting persohs under a charge,” with a view to me 
extraction of their self-criminative testimony.— 
It is not necessary to enter particularly into the 
objections advanced by the reviewer against this 
practice. They may all be summed up in two 
propositions, neither of which seems very likely 
to be disputed: — 1. That aii innocent man may 
very possibly be unable to furnish, all at once, 
those explanations which are necessary to make 
his innocence appear; and, 2. That, such in- 
ability on the part of a prisoner not being con- 
clusive evidence of his guilt, it would be very 
wrong to treat it as*if it were so. 

The reviewer does not state whether his ob^ 
jection extends to the examination of the prU 
soner on the occasion of the definitiee trial: opt 
we may presume that it does not, since hteargu* 
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^ A party is not suffered to be examined on 
bis own behalf. Observe the consequence 
be is delivered without mercy into the hands 
of a mendacious witness on the other side 
Your adversary, to make evidence for a suit 
be means to bring against you, sends an emis- 
sary to you to engage you in a conversation, 
that, when called ujion as a witness, he may 
impute confessions to you ^uch as you ncvci 
made. When tli« evidence comes to be given 
at the trial, the wntness tells what stoiy he 
pleases: as for you, you must not open votir 
mouth to contiadict him, although, weic you 
admitted to state wdmt passed, it might be in 
your powci to satisfy the judge, that the 
account given of the con vei nation by Ihe wit- 
ness could not puosibly have liecn tiiic 

If, instead of sending his agent, the plain- 
tiff had gone with him, his testimony, it is 
true, would hav been c\eludcd as well 
ours In woids, hcie is asort ot letipiocity , 
ut in effect, no such thing Tlic plaintiff has 
no need to tell his own stuiy. he ha->hts wit- 
ness, by the supposition a paiti.d, and even 
corrupt one, to tell it foi him The plaintiff, 
instead of being a suffeier by the exeltistoti 
put upon himself, is a gainer by it undci- 
staiid, where his plan of defence is dishonest, 
as it is here supposed to be In his sponta- 
neous examination, he would have had the 


advantage, it is true, of joining ^ wit- 
ness in the concerted lie ; but in their cross* 
examination (being kept out of each other's 
healing for that purpose,) they might have 
been hi ought to contradict one another, and 
thus the he might have been discovered. 

On this occasion, ns on so many others, 
mutato nomine the law departs from ita own 
pi inciplcs the same evidence which it refuses 
to hear ut one time, in a cause called by one 
name, it admits at another time, in a cdU'<e 
called by another name but the repentance 
comes too late fm justice In the oiiginal 
eau'^c, the con upt witness (things being as in 
tlie case above suppu'-ed) stands up uncuii- 
tiadu'ted, and cariies his point In another 
(au'^c, if tlic injurid plaintiff has courage and 
niuney to vontuie upon it,— in a deiivative 
cause, growing out ot the original one, — in 
an indictment bi ought against the perjured 
witness for the pciiiuy, — the mouth ot the 
con upt witness (now cuiiveited into a defen- 
dant) is stopped, wdulc that of the quondam 
plaintiff, now called a pioseeutor, and under 
that name a witness in his own cause without 
diHiciiltv, Is opened * 

IIcic tlicie aie two causes one after an- 
othci , in ea< li of which the judge heat a but on 
one side , instead of a single c.iU'‘C, in which 
he might have heard on both sides Noi even 


ments do not apply to that case. By that time, 
the prisoner may reasonably be supposed to be 
preyiarcd with all such explanations as the cir- 
cumstances will admit of , and if he is not, I 
fear it will go bard with him, whcthci the in- 
sufRcient explanations which he docs give, aie 

S 'ven through his advocate only, or partly horn 
e lips of nis advocate, and partly trom li.s 
own. 


But^ even against the preliminary intcrioga- 
tion or the prisoner as soon 8s pos>ible aftei his 
apprehension, the objections, it ly evident, arc 
altogether inconclusive. Th.it non-res})onsion 
and evasive responsion are stiong articles ol cir- 
cumstantial evidence against a prisoner, is vvh.it 
will hardly be denied that, by an inconsidei ate 
judge, more than the due weight may he at- 
tached to them, IS a casualty to which they aic 
liable, in common with all other sorts of cir- 
cumstantial evidence, but not more liable than 
other sorts. Were the possibility of Reception a 
sufficient ground for putting an exclusion upon 
evidence, can it be necessary to say, that no 
evidence would be admitted at alP But the 
exclusionists never seem to consider, that if de- 
ception may arise from evidence, it is still more 
likely to anse from the want of evidence 
Arter all, the reviewer, when he comes to Ins 
practical conclusion, explains away the whole 
effect of hu previous arguments, and ends by 
jnesetibing “a middle course, which leaves the 
patty to judge and act for liimself If he is 
pleased with self-command, and is in possession 
Of^e means of at once refhung his pursuers, 
whyshmild his vindication be aelayed? but as 
he may be inodmpetent to do so, or unprovided 
with me necessary proofs, let him be calmly told 
by the magistrate, that no unfair inference will 


be drawn from his reserving lus defence for a 
more convenient season ” 

That something of this sort should be told 
him, IS obviously pro])cr; to which I will add, 
tliut no ]>romise could be more safely given than 
a promise not to draw an\ nnfmr inferences ; 
though It may be doubted how lar such an as- 
surance would quiet tlic alarms of an innocent 
prisoner, until he should he informed what in- 
fen nc cs the magistrate would consider unfaii . 
The proper thing to tell him would be, that if, 
from the unexpectedness of the accusation, he 
felt his faculties to be in too bewildered a state 
to qualify him for making a clear stitement of 
the truth (and of this the magistrate would be 
in some measure able to judge, ) or if any suffi- 
cient reason rendered him unable or averse to 
give the necessary explanations without delay, 
lie would be at liberty to say as little or as much 
as he pleased; but that if, when the trial should 
come on, and he should come to be finally ex- 
ani.Med, tlie explanations afforded by him should 
ap])ear to be such as might with equal facility 
and propriety have been given on the spot, — his 
having refrained from giving them at tliat time, 
would be considered as strong evidence (though 
even then, not conclusive evidence) of his guilt, 
— Editor 

* In the supposition of a prosecution grounded 
on such evidence, there is nothing at all unna- 
tural. On your single testimony, thejury (sup- 
pose) would not convict: but, though nobody 
but yourself and the perjurer was present, it 
mayHiappen to your testimony to receive sup. 
port from circumstantial evidence; or from ex- 
trajudictai confessonal evidence of theperiurer's. 
coming from another witness in the shape or 
hearsay evidence. 
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by this second cause, — supposing the truth 
to come out, and the judge to he satisfied 
about it. — is it in his power to do justice: 
for ill this second cau'U nutliing mure cun be 
done than the convicting the perjured wt- 
ness ot the perjury : to do justice to the party 
injured by the perjury, there inii'-t be a third 
cause, of the same denurnination aa the first. 
And this i>< what justice gets, by the caie 
taken to defend the wisdom of the judge fiom 
deception, and the feelings oi the parties from 
ve.xation. by a rainpait of excluding rules. 
The man ot law is satisfieil, l ecause suits ,ue 
multiplied; but where is tliu satisfaction to 
the injured suitor and to justice ? 

Another circunist.mee concurs in rendering 
the remedy still more inadequate, lii tiie 
prosecution for the pcijui \, conviction ought 
not to take place, and nutmallv \m11 not itikc 
place, without the degice ol persuasion com- 
ineiisuiate to the piimshmcnt att.ychcd to so 
high a crime : whereas, in the original non- 
penal suit, any the slightt*st dcgiee id' 
|)onderaMt proli.ibilitv \iould ha\e been st.di- 
cient to turn the scaU*. 

On this head, comp.ned wilb English law, 
Roman law (with all i*s faults) distinguishes 
itself to great ndviiniage. In sim[)lieity, 
though ahsoluteh imperfect, it is relatively 
tr.uiseenduiit. 

Ill his <)\Mi favour, — that is, at his own 
instance, — itsulfiTs not the testimonv ot any 
paity, ot any [leison at hast whom it lecog- 
iiises in that chaiMctcr, to be icceived: and \ 
thus far it docs \\ long. 

JJiit in his own disfavour, that is, at the 
instance of his. adM-isai j (or of the judge, in 
the ease of iiuiuisitorial proceduie,) the testi- 
mony of the jiaity is m ever) ease icceived, 
and allowed to be called for and thus tar it 
does right. 

As to admissil)ili(), there is no such ir- , 
relevant and iiulefinablc disimction as that I 
between civil and criminal I'lie only dilfe- 
rence is, that in a case rccogTiiscd as a cii- 
ininal case, the testimonv ot the defendant , 
is called tor of course, and in the first in- ; 
stance; — whereas, in a case recognised as a : 
civil (that is, a non-ctiminal; case, — though ; 
the testimony ot each part) may he called tor 
by the other, — unless called for by the oppo- j 
site party, it is not called for, or received, by , 
the judge. I 

It is to English law that we must look (or j 
modification u|)on modifn atiun ; and that con- , 
fusion and inconsisttmey,* with tlie delectable | 
and evcr-cbcrisbed i tiicacy, which, where 
there is hut one straight cotir^e, is the neces- 
sary cotiscipienre. 

Courts upon courts ; each, in this oart of 
the field, pi oceoding and judging by a diiierent 
' set of rules : as it the suitors were human 
creatures in some one of thorn, and beings ot 
tt ditrereiit composition in the other, ilar- 


inonious disagreement 1 all tending to ooo 
common end 

Which shall we take for the general rule? 
For elucidation’s sake, let it be the rule of 
e.\i‘lusioii : the rather, us being consigned to 
one of those Latin maxims, which, though in 
universal ciiricnc), e.xprcss with equal infi- 
delity, both what is the practice, and whai 
ought to be : — \emo debet ease testis in pro- 
pita crtM.s i. 

Taking this for the general rule, we .shall 
find it eiit into bv exceptions upon excep- 
tions ; ami that in each of the two parts into 
which we have seen it dividing itself. 

This, for the rule with regard to the «r/- 
inis\tti>t of the party's testimony, in his own 
itelialf. Next, with regaril to the compuU 
j %-'/•/ ertiaction of it, in behalf and at the in« 
sfance of the other party, conies another Latin 
I maxim, the absurdity of which has already 
, I ecu full) expo-ed : — Nemo tenttur stipsum 
, Oi-t II ore. 

CHAPTER II. 

IIX.VMIN V'l ION OK 'IHK COl’KSK eUIlSUED IN 
Ul.i.AKI) 'lO THi; KLAlN'Iltp’s TLsriMONY 
MY I Nl.I Isll I, AW. 

§ 1. Plaiiitilf's testimony t in what rases re- 
ci-irablt’ ui hisoini behalf. Inconsistencies 
of Em/ It sh law in (his respect. 

Amoni. the inviolable rules of Pliiglish juris- 
piudcnee, one of the most inviolable is this, 
that no man (understand, at his own instance) 
is to he a witness in his own cause. Like 
other inviolable*, it is continually violated; 
let us observe the violations, and the con- 
trivances by which they are reconciled to the 
rule. 

In the first place, in all causes that are 
called ciiminal ('and more especially capital 
ones,) the plaintitr is admitted. In eases of 
this i'liiss, siqiposing deception to take place, 
the misfliicf of it is at its maximum. The 
{ilaintilf Is called proseeutor.* 

11) tliiis change of name, he is div'ested of 
all bias — no le.ss elfictiially than if it was by 
a little seal, a broad seal, or a sceptre. t 
Oh ! but fit any rate the prosecutor haS'HO 
pecuniary interest ; and pecuniary interest is 
the onl) sort of interest which, in the opi- 
nion of an English lawyer, can produce any 
bias in the mind. 

Indeed, but he has a pecuniary interest ; 
as substantial a one in these criminal cases, 
as he can have in any civil (t. e. non-criminal) 
case. 

Ill theft, and other cases of criminal de- 

* That you may be sure he is not a plaintiflT) 
that title is niavle over to the king; who has 
been rendered the titter fur the statnm, by his 
being already in po.s^cssion of that of judge. 

*1* Vide Part III. Deception; Chap. VlL^Be* 
storatioes to Competency. Supra^ p. 43«). . 
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predation (it would be too mudi to say pre- 
etaely wbicn — a book might be written upon 
it,) the prosecutor, upon whose testimony 
the, thief is convicted, gets back the stolen 
goods : and that (by an almost unexampled 
exertion of summary justice) without the 
expense of an additional suit. 

In forgery, he does oi does not, by the same 
metiis, make good his damage * But here, if 
he does, there must be another suit for it 

In assaults, in case of success, money may 
visit him in either of two shapes Instead of 
being fined (the money going to the green 
wax, — that is, to the king’s piivate puise,) 
the defendant may be sent '< to talk with the 
prosecutor*” or, being fined, apaitof the fine 
(it must not exceed a third pat 1 0 may be put 
openly into the prosecutor’s pocket % 

Upon affidavit evidence, introduced by a 
motion ** for an attachment,” or, by a polite 
circumlocution, ** that the defendant may an- 
swer the matters of the aflidiivit,” causes of 
a pecuniary natuie are tried every day in all 
the courts. No soonei is the cause intituled 
“ The King against such a one” (but caie 
must be taken that the title be not put upon 
it too soon,) than the cause bccuinc<> a cri- 
minal one* and the moncj, by which the 
plaintiff would otherwise have been turned 
into a bar, and the judges deceived, loses all 
its influence 

One thing is clear enough, — to any one at 
least whose eyes ai e not closed by science, — 
viz. that £50 is not made less than £50, by 
being given under the name of^costs There- 
fore, — of whatever nature may be the satis- 
faction, pecuniary, vindictive, or honuraiy,|| 
the prospect of which is the motive that gave 
birth to the suit, — it rcimbuisenieiit (partul 
as it is at best) under the name of costs, he 
among the consequences vif success in the 
suit, the interest oi it is of a kind as strictly 

• Since the 9 Oeo. IV c 32, a man may piovc 
a document to have been forged, notwithstanding 
any pecuniary interest he may have in so doing 
If his signature, or any part of the body of 
a check on his banker, has been forged, upon 
which money has been paid, the banker sustains 
the loss ; but if the witness has s>gned a blank 
check, which the prisoner has filled Up without 
his authority, then he himself must sustain the 
loss, and not the banker. — Ed. 

*1* The practice in such cases is to fine the dc- 
fonioant so much, with leave to speak to the pro- 
secutor: which means, that if the defendant will 
m one half of foo sura mentioned, to the pro- 
Si^tor, no fine is imposed ; but if the defendant 
is too angqr to consent to this, the whole of the 
fine is imposed upon him,— Ed. 

J ! Had the suit bwn that sort which is 
ed an action (a dvil action,) hui testimony 
would not have been receivable. For in a suit 
of that aortt the ploiatifi' la called plaintiff*, with- 
out eemnony. 

K Dumont, Tnutdi de legislation, and 

eu wo, V6L I. p. 871, etseq. 


t 

pecuniary, as it is in the power of money to 
create. 

In actions not comprehended under the 
denomination of penal ones, the exclusion put 
upon the evidence of the party (provided al» 
ways there is hut one) is no less, in elTect, 
as well as design, inexoi able, than in design 
it is in penal actions 

In the case we have just been viewing, the 
extensive case of injuries to person, — the 
same individual who, suing by a civil action, 
and called plaintiff, would not be heard, suing 
by an indictment or information, and calling 
hiin«!elf prosecutor, is admitted without diffi- 
culty, But so long as the words employed 
ai e action and plaintiff, the difficulty is insur- 
mountable, the judge inexorable 

To the admi'ssibility of the prosecutor m 
the capacity of a witness, there is, however, 
one remarkable exception. There is a class 
of offenceo iii i egai d to w inch, how noxious 
soever to the public (that is to say, to any 
or eveiy individual,) no one individual can 
be found, who (unless by a(*cideiit) has any 
interest capable of engaging linn to take upon 
himself the expense and vexation attached to 
the funclion of piosecutor In all these cases, 
eithei a factitious inlet est must be created, 
01 the offence go unpunished, and society tall 
to pieces Accoidingly, in cases of this de- 
sciiption, as often as, by the piohihition and 
pumshment attaihed to it by the legislature, 
an act vvas created into an offence, lewaids 
were offeied to the individual by whose ex- 
ertions the conditions necessary to the inflic- 
tion of the punishment should be fulfilled. 
In the whole, oi in pait, the punishment was 
put into a pecuniary shape, and teiined a 
penalty the penalty, in case ot success (or 
a part of it,) constituted the icmiirierntion 
of this temporary sei vant of the public Costs, 
— that is, a reimbuisement (never raoie than 
partial) of expenses of suit, under that name, 
were added or not added, accoiding as the 
lawyei , by xvbom the legislatoi was led, hap- 
pened, for this pui pose, to be faithful or trea- 
cheious, awake ot asleep 

What, on this occasion as on all others, 
was the care of the man of law, was, that 
rules of law should be observed, what, on 
tins occasion as on others, was no part of his 
care, was, that offences should be pi evented. 
It was decided, therefore, that the testimony 
of a xvitness of this sort — a witness who, in 
case of conviction, expected to receive the 
penalty, oi any pact of it — was bad, that is 
to say, inadmissible. Had the person to whom 
the reward was oifeied, been allowed to earn 
it by giving his testimony, he would have 
committed perjury* judge and jury would 
constantly have been deceived by the per- 
jury. and so, instead of the guilty, punishment* 
would have follen upon the innocent. How 
so? Fmr this plain leason: because the suit 
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was called civil ; and, in a suit denomin ited 
civil, the plaintiff is called plaintiff. What- 
soever else the king may get by the suit, 
what he does not get by it is, the title of 
plaintiff: which, consequently, iindiiig no 
.other place to rest on, rests upon the shoul- 
ders of him by whom the function is per- 
formed. 

All instances of the exclii'jion of witnesses 
on prosecutions lor offeiuvs created by sta- 
tute, are acts of usurpation committed In tlie 
judicial authority agauist the le^ihlative. But, 
in the case of the e.xclu'jion of informers, the 
usurpation is more particularly fla^Tant — 1 
had almost said hnpuiUnt. The legi'^laturc 
beckons a man into couit; the j\jdge shuts 
the door in his face. 

All this while, unless those yvho know of 
an offence tell of it, i( cannot he puni-hed ; 
.and unle'^s those who know of it are paid tor 
telling of it, they yyill not tell of ife: thistlie 
legislature is convinced of, and therefoie of- 
fers money for the telling ot it. 

The legislature, satistied that, yvitliom a 
factitious indueement, a man yvho has not the 
interest of revenge to p.rompt him, yvill not 
subject himself to the trouhle, exiien-e, and 
odium of biinging to puni-hnirnt an otlVnder, 
whose offenee, hoyv prejndici.il soevei to the 
public, produces no mischief tli it comes home 
in the shape of suffering to any particular in- 
dividual, — orders that a loyvard to a ccitain 
amount shall be given by the judges to liim 
by whom the information requisite for that 
purpose shall have been given. When the 
man comes for his reyvard, the judges refuse 
to give it him. Why? Is it that it yyas not 
the yvill of the legi-laturo he should have it ? 
No: hut because tlie yvill ot the legislatuic 
is contrary to their rules. 

Such aie the effects, political and mural, 
of these excluding lulcs: lireach ot taith, as 
toAvards individuals — hi each of obedience, as 
towards the legislature. 

It is among tlie maxims of men of law, that 
no man ought lobe suifored to be wixt than 
themselves: but uiile-s many men inid been 
wiser, as yvell as inoie honest, than them- 
'selves, society yvould long ago have gone to 
wreck. The mainlenance of society has all 
along de|>ended upon the evasion of this rule 
of hiyv. Society exists : theiefore the rule has 
been evaded. The intention of the judges yvas 
to defeat the intentions of the legislature: 
individuals, by defeating the intention of the 
judges, have rendered to the [tublic that ser- 
vice yvhich it was their object to prevent, and 
to the legislature that obedience on yvhich the 
presetvation of society depends. 

If the man who sayv the offence committed 
has nothing to get by telling of it, he 4s an 
unexceptionable witness: but having nothing 
to get by telbng of it, he has no inducement 
to engage him to tell it ; and as telling of it 


in the character of a testifying witneiia at a 
distance from home, and under a certainty o£ 
being baited by layvyers, is attended with 
both vexation and expense, he has just so 
much inducement to prevent him fiom telling 
it. One of tyvo things^: either the man who 
on these occasions appears in the character of 
an uninterested witness, and, upon being iu- 
terrogated, declares himself upon oath to be 
uninterested, is really an interested one ; or, 
he acts yvithout a motive — the effect is pro- 
duced yvithout a cause. 

As often as the elfcet ean he produced yvitb- 
out Realise, they are yyilliiig (these men of 
seienee) that it shall he produced; they arc 
yyilling (these upright mini-ters of justice and 
patterns of constitiitional obedience) that the 
yyill of (heir superior, the legislator, shall be 
done. As often as the effect cannot be pro- 
duced yvithout a cause, fheir determination 

is, that it shall not be produced, and that the 
yy ill of the legislator siiall reinuin undone — 
that the law, yvhich they are syvorn to exe- 
cute, shall remain nncxccnted. 

But they have u reason for yvhat they do, 
and it is this : — to gain tyventy.pounds, a man 
yyill speak the truth; by coining and speak- 
ing the trntli, ho yvill lend his exertions to 
give ex(*cufion to the law-*: — therefore, for 
the same price, he will he ready to commit 
perjury. Yonder man cut the throat of a pig, 
the other day, for sixpence ; therefore he 
yvould cut the throat of his brother for the 
same price. iSuch is the logic of these law- 
yers. 

Tliat by this logic and this yvisdom, per- 
j jury yvas ever prevented in any one instance, 

I seems not in the smallest degree probable : 

. th.ii by the same exertions it ba.s in many 
j iiisfanees been produceti, seems in the highest 
I decree probable. « 

I Hy what confrivanee the existence of the 
i' iideiesi can lie di nied in yvoids, in ..uch niun- 
j ncr as to save the yvitiiess4rurn the danger of 
j legal conviction, — yvhat expedient is in these 
; eases most usually relied on, and upon occa- 
I Sion emplojcd, — 1 do not undertake (for it 
' is not iieeessai y ) to knoyv. An promising a 
' one us any, aitpeurs to be this: in the pre- 
sent caust;, iir yvhich I am plaintiff, you give 
I me your testimony gratis; in the next cause 
j you yvill be plaintiff, and then it will full to 
my sliaie to return the accommodation. 

Another arrangement may be this: — The 
only man yvho knoyvs of the transgression is 
forbid to tell of it. True ; but the prohibition 
does not extend to those yvho know nothing 
about the matter. Well then : yvben a matt 
who means to earn the reward, comes to me 
(A. B. an attorney) to knoyy' lioyv be is to get* 

it, this is the way in which we will settle it 
between us. Though be must not tell the 
judge in the first instance — though be must 
not put in for tJie reward (since if he did. 
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•ilie jtidg'es would not let him give the evi- 
deOOfl which be must give to earn it,) — this 
will be no hindrance to me, who have no evi- 
dence to give. Let him, then, tell me the 
ftory : and I, or (what will do as well) John 
Doe, will put the story into giirognbher, to 
make it intelligible to the judge When the 
trial conies on, the witness tells the btory , 
when execution comes, I pocket the lowaid 
The witness cannot i eceive n penny ot it 
but I am a man of honour, and too generous 
to suffer a good witness to be a sufferer by the 
time be has expended in the public service 

Is interest in reality cle.ued away bv this 
manoeuvre^ Aie effects ptudueed without 
causes, as the sages of the heudi inteiuled 
they should be piodueod f Is the scU-puiga- 
tive oath, winch must be swallowed u[)on 
occasion by the witness, nothing ivoise than 
an equivocation, pine fioin the taint of pei- 
jury? Tins w'lll depend upon the skill and 
attention of the preceptoi, and the capabi- 
lities of the pupil 

In the first instance, the laws tinned into 
a dead lettei by the precipitancy of a judicial 
rule ! In the .next place, something (to say 
the least) neatly approaching to poi]uiy, the 
constant lesult of their connivance at the 
evasions put upon their ow ii rules ' Which is 
the woist — the disorder, oi the icrnedy’ 

As the rule which admits the evidence of 
the plaintiff wlien called a pi osocutoi , is not 
without exceptions, so neithei is the rule 
which excludes the evidence of the plaintiff 
when called a plaintiff One exception — a 
veiy colossus of inconsisleticy — stares us iii 
the face, and figui es in nil the books A sta- 
tute had been made, entitling a tiavellei to 
receive coin[)eiisation at the expense of (he 
hundred, in case of Ins being robbed between 
sun and sun A decision was pionuunced, by 
which, in this one instance, the inviolable 
rule was violated, and the paily (the plani- 
tiff in an action oh this giuund) was admitted 
to support his demand upon the district by 
his own evidence. The word given by way 
of reason was necessity — unless tins evi- 
dence be adimtted, the law will t.al of its 
effect 

It la difficult to see on W’hai ground to test 
the pt^sing of this st.itute Was it to ex- 
cite the hundieders to vigilance' Was it to 
dissipate the loss, by breaking it down into 
impalpable portions, upon tlic principle of in- 
surances? The first conception is altogether 
visionary, and the second is in repugnancy 
to it. Be this as it may, obedience to the 
legislator is alwa;^s laudable, and especially 
on the part of a judge. But, for beginning 
the practice of admitting the plaintiff’s evi- 
dence, it seems difficult to imagine a case in 
which the demand for the exertion could have 
oeen less, or the danger mote fotinidable. 
Even without any view to piotection, more 


journeys are taken in company than in soli- 
tude In this case it would have been easier 
than in a thousand others that might be men- 
tioned, for a man to piovide himself with 
preappointed evidence. To cat ry a witness 
with him, might be attended w'lth expense ; 
to show to a friend the contents of Ins purse 
at starting, would involve no expense. 

One cncuni«tance fills up the measure of 
ubsuidity Conceive the whole number of 
rateable inhabitants in the bundled escorting 
the tiavellei the whole time he employed in 
tiaveisiiig It. The tiavellqi sweais he was 
lobbod the hundrcdeis swear lie was not, 
for they weie with linn all the time The 
one re.illy interested witness W'ould command 
the vet diet the five bundled nominally in- 
tcKsteil, but leally not inteiistid witnesses, 
w'oiild not be suifeied to open their mouths.* 

Absurd as the admission is in a lelativef 
I moan Kot to hold it up as such in an abso- 
lute point of view Under tavoui of such en- 
cuiiiagement, hcie and theie a case has pio- 
bablv happened in which a fraudulent demand 
has been made on tins giound, not impossibly 
A siiicessfiil one But, from the station which 
sudi A law, suppuited by such a decision, 
still manitams in the statute book, a preg- 
nant pi oof IS siiiely afforded (wete all others 
wanting) bow little the interests of truth 
and justice would have to appteheiid fiom 
the uniesfived admission of the patty’s tes- 
timony m las ow'ti favour in any imaginable 
case 

Equity presents a different scene for the 
s line mode of seni clung after the truth is 
good or bad, accoiding as, in speaking of it, 
you pionouuce the words common law or 
equity 

* In speaking of hutuliedeti, dreading in- 
a curacy I to«)k care to limit the import of the 
teim by the adjunct tateable The caution was 
superfluous. 

Anno 1713. In the King’s Bench Parker, 
clncl-justice. “ No one hotng t» a hundred 
shall be allowed to give evidence tor any matter 
in favour ot that hundred, though so poor as 
upon that account to be excused from the pay- 
ment of taxes: because, though poor at present; 
he may become nch.”. — (The Queen against the 
Inhabitants of Hornsey, 10 Mod 150 ) This 
judge, whose sensibility to the idea of pecuniary 
interest was thus exquisite, was afterwards chan- 
cellor, with the title of Earl of I^Iacclesfield. 

On this footing continued the law till the year 
1735 (8 Geo II. c 18, sect. 16. See also 22 
Geo II. c 24; and 22 Geo II. c. 46;) when a 
statute was made to alter it Recognising for 
law the admission given to the testimony of the 

S laintiff supposed to have been robbed (though 
octnnes much better supported were then^ and 
are still overruled every day,) it gives admission 
to tke testimony of huiidrcders, but confines it 
to this single case Off all other occasions, hun- 
dreders, that is, all the good people of England, 
without exception, continue as certainly luua 
and deceivers as before. 
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Ask an equity lawyer, ask any lawyer ; he 
will tell you without difficulty, and without 
exception, that in equity the tostiinony of the 
plaintiff never is admitted: no, not’ in any 
c.i'e whatever.- Thus imich certainly is true, 
that it never is admitted to any (joud pur- 
pose: but thus much is no le^s true, tliat it 
is admitted to every had purpo>e. 

Here, on this oei-aNion, the arranf'cniont 
we set out with is unavoidiihly departed from. 
Striving, in behalf of existing estahli-xhinenfs, 
to find, as far as pos^ible, for everything an 
honest reason — a reason referable to the ends 
of justice, — I set out with taking the fear 
of producing deception, and the fear of pio- 
ducing vexation, as the causes of the existing 
arrangements, ‘lint here, both principles ef 
arrangement fail us altogether. The pheno- 
mena, as we see and feel them, will be elfeets 
without a cause, if anything but the puisint 
of the spurious ends of judicature, the ends 
really pursued in the formation of the tech- 
nical sy^tom, the profesMonal interests, had 
been in view and aimed at. 

In the first place, to consider the testjmony 
of the pluintiif a<9 prolfeicd by him.self. 

For the pnrpo-e of the ultimate deci-ion — 
fo! the purpose of giving tcnnin.if ion to the 
*8uit, it is not admitted. Why? Lest, per- 
adveiiture, the suit should I'< brought to au 
^mlimely end. Ihit, for tlie purpo-e of giy iiig 
eomincncenient to the suit, the testimony of 
this same party is admitted. And here, lest 
groundless demands should he exeluded, and 
vialii Jhle suits prevented, by the fear of pu- 
nishment as for perjury, that punishment is 
taken off; and the mendacity-lieence, yvhieh 
we have seen constituting the hasi^ of the 
toehnical system of [iroeeduic in fin* eommoit- 
layv brunch of it, is e.xtended to this pict ended 
purer branch, the cijuity hianch. 

In the instruments by yvhieh "Uil-.aie eoni- 
menced in the yvay ot common law, the men- 
dacity could be, and accordingly yvas, cloaked 
to a certain degree by tlie generality of the 
terms. To the equity branch, this cloak could 
not he extended : for neither the grounds of 
demand, nor the services demamled at the 
hands of the judge, having been put into any 
sort of method (not even that wretched me- 
thod into yvhieh the matter of common layv 
has been shaken by the fortuitous concourse 
of atoms,) a particular story rerpiired in every 
instance to he told. 

A court of equity being a shop, at yvhieh, 
for the accommodation of those for yvhose 
purposes the delays sold by the cominon-layv 
courts are not yet sufficient, ulterior debt} s 
are sold to every man who is content to pay 
the price ; suits are every day instituted in 
the equity courts, by men who themselves are 
as perfectly conscious of being in the yvrong 
as it is possible for man to he. A man who 
owes a sum of money which it is not agree- 


able to him to pay, fights the battle a» long- 
as he can on the ground of common law, and 
when he has no more ground to 'stand upon, 
he applies to a court of equity to stop the 
proceedings in tlie commoii-layv court, and the 
equity court stops them of course. Among 
the U'^es, therefore, of a court of equity, one 
is, to prevent justice from being done by a 
couit of common layv. 

There are many men who, though they 
have no ohjoction to reap the profit of false- 
hood, yy'oiild not he content to bear the shame 
of it, notwitli'ttamling the suspension put 
upon .all puni>.limLMit — legal punishment, by 
the mciidiu'ity-licence above mentioned. The 
fear of shame yvould be apt to stare a man in 
the face, if, after reading a story composed 
more or less of f.icts yvhieh he knoyv to be false, 
it yy'cre necessary for him to adopt them, and 
make himself knoyvn fora liar by his signature. 
Accordingly, (‘are has been taken that no such 
iinploasimt obligation shall be imposed. The 
story is settled lietyvecn two of his profes- 
sional asMstants, his attorney (in equity lan- 
guage, his solicitor,) and his counsel: as for 
the complainant himself (tor eu in equity the 
plaintiif Is called,) the orator (tV>r so in the 
same language he is made to call himself,^ 
yvhiit is piohahle is, that he docs not — what 
is certain is, that ho need not — ever set eyes 
on the story thus told under his name. 

Such as the seed is, siu h yvill the harvest 
he. F.ven when the pl.iintilFis in the right, his 
bill (surh is tlie name given to his story) is a 
grt'at part ofit, tothektiowledgeofevery body, 
a tissue of falsehoods. The great judge, yvho 
kiioyy’s better than to administer equity unless 
a composition of this com|i1c\ion has in regu- 
lar form been delivered in at the proper office, 
kiioyvh it Ml to he. It is iieeordingly a settled 
m.ixim with liiiii,?hat no credit is to he given 
t<j; any thing .that is put into u hill. Falsehood, 
in equity as yvell as coniinon layv — falsehood 
(every equity draughtsman'll ready to tell you) 
i.s necessai ytojustice. Accordingly, if through 
delicacy (yvhieh never happens,) or from some 
other cause (yvhieh frequently happens,) the 
attorney and the counsel hetyveen them failot 
iiisei ting tiie requisite quantum of falsehoods, 
no equity' is to he had till the deficiency has 
been supplied. To assert, in positive terms, 
a fact euiieerning yvhieh a man is in a state of 
ignorance, is to assert afaUehood ; and if there 
be sueli a thing us a lie, it i.s a lie. A lie of 
this sort a court of equity exacts from every 
plaintiif, as a condition precedent to bis learn- 
ing from the pen of the defendant what it 
happens to be necessary for him to know. 

Thus then stands the practice, with regard 
to the admission of the plaintiff’s testimony, 
considered as delivered at his oyvn instance. 
For the purpose of justice, it is not admitted: 
to the effect of vexation and expense, and for 
the purpose of the profit extracted out of the 
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It It adfiiltted~>ftdmitted and ex< 
anted. Nor need he entertain the smallest 
hope for jnstice, unless, to swell the account 
of profiti&le expense, this testimony (such as 
it is) it stuffed with falsehoods 

The real purpose of equity procedure will 
be seen standing in a still more conspicuous 
point of view, when we come to consider 
how far, under the rules of the same courts, 
admission is given to the testimony of the 
plidntiff, when called for at the instance, and 
consequently with a view to the advantage, 
of the defendant 

§ 2. Plaintiff' a testimony^ m what cases com- 
,pellable at the tnatance of the defendant 
Ineonaistencica of EnyhiJi law in this re- 
apect. 

The plaintiff, is he compellable to testify 
agiunst himselt ? — to testify at the instance 
of the defendant ^ 

Under this remaining head, as under the 
former, let us obsei ve, in tbe fiist place, how 
the matter stands at common law 

In cases called criminal cases, at the ti lal, 
the plaintiff («ve have seen) is, under the 
Uaroe of prosecutor, always a witness at liis 
own instance, and consequently for himself , 
frequently the sole witncsb. When in this 
way he has been testifying for liitnsclf, the 
defendant, in viitiie of the light of cross- 
examination, possesses the faculty of caubing 
him to testify against liiinself That the 
plaintiff should he called upon to testify by 
the defendant in the fiist instance, is what 
can never happen, at least never duos happen 
Expecting the plaintiff, the piosecutoi, to 
come forward, and teitify of course pto tn- 
terresae suo,* it can scarcely occui to the de- 
fendant (that is, to the professional assistants 
of the defendant,) to call kir his attendance 
in the defendant’s name , 

In those criminal cases in which, as above, 
there is but one liiquiiy, and that inquiry 
carried on (if the contradiction may he al- 
lowed) by iimuterrogated evidence, neither 
party saying any more than he thinks fit, — 
the plaintiff, in particular, is not cumpcllable 
to say anything at tbe defendant’s instance 
Here agun, however, to place the* case in a 
correct point of view, the distinction between 
compulsion ab extrh and compulsion ab intrb 
must be called in. The prosecutor w not, 
any more than the defendant, compellable at 
the instance of tbe adversary, by the fear of 
aay collateral punishment, like an extraneous 
witnesaj the prosecutor, as well as the de- 
fetidanti is impelled by the interest he has at 
tUkie in tbe cause, to say everything that he 
can aay with safety in support of the interest 
he basin the cause. So&r then as thedefen- 
dant, in his aflMavit, says anything that can 

'* A phrase emi^jfed on a particular occa- 
^ in equity taw* 


operate to his own ezcnlpaiion, this defence 
is a sort of call (though an indirect calh upon 
the prosecutor, to bung forward any further 
facts (if he has any which he can advance with 
safety) that promise to operate in refutation 
of such defence 

The faotb thus hi ought forward in reply,-— 
at wliobe instance are they hi ought forward ? 
At the defendant’s, if at anybody’s. But in 
whose fa vout do they opeiate ’ As certainly, 
in the probecutor’s, and his only. Ai e there 
any, that, if brought forwaid, would operate 
to the advantage of the defendant — to the dis- 
advantage of himself ? So surely as he knows 
of any such, so surely does he keep thCUi all 
to Inmselt So far ftom being called upon 
for them by partiLulai inten ogation, he is 
not so much as called upon foi them by the 
gcneial terms of his oath. Befoie a juiy, the 
deponent being an extraneous witness, the 
oath say8,u— ** The evidence you aie about to 
give shall be the whole tiuth,” as well as 
“ nothing but the truth ” “ TBe contents 

of tins your affidavit are true,” says the 
person by whom the oath is adnunibteied to 
a deponent on the occabion when he is said 
to make udidavit Correctness is stipulated 
foi , bow ill socversccuied completeness, ab- 
sence of paituil impel fcution, is not bO much 
as stipulated foi 

Such IS the form, the only foim, in which* 
the judges (1 speak of that class of which 
learning is the exclusive attribute) will suffer 
testimony to be dehveied to them, when the 
decision gioundcd on it is to be framed by 
tlieiiiselvos 

In the case of those accessory, and most 
commonly I edundant, iiiquiiies, which, in in- 
dictments and inf 01 mations, piccede or follow 
that principal one winch la called the trial, — 
the testimony, being likewise in the form of 
aflidavit evidence, falls, lu like manner, under 
the last pi ccediiig observations So likewise 
in the ease of those compaiativcly summary 
causes, in which (though tanked under the 
head of civil causes) the suit, — instead of 
commencing by a detlaiation delivered in at 
an office, and never looked at by the judge, 
—commences by a motion, t c by a speech 
made to the judge, iii open court, by an ad- 
vocate 

In the case of the examinations by whidi, 
in felonious and pcace-hi eaking offences, the 
trial IS preceded (inquiries performed by a 
justice of the peace,) the obligation of the 
prosecutor to testify at the instance of the 
defendant, and thence to the disadvantage of 
his own cause, stands on the same footing as 
at the trial, as above. 

In a nearly similar, though not exactly the 
same,** predicament, stands tbe ex^parte In- 

3 tiiry, which, in all suits prosecuted by in- 
ictment, is carried on in secret before the 
grand jury, antecedently to tbe triid. Nd 
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defendant being there, nor any person on bia 
behalf, the plaintiff cannot be compelled to 
testify at the defendant’s instance. But at 
the instance of any one of those his judges, 
the prosecutor — while occupied in deliver- 
ing his testimony at liis own instance, and. 
consequently to the advantage of his side 
of the cause, — may, and frequently does, by 
questions put to him by any of those judges, 
iind himself under the obligation oi disclosing 
what may operate to the disadvantage of it. 
Such counter-interrogation has the ctlVct of 
cross-examination, in so far as the zeal and 
probity of the judge alone may be considered 
as an adequate suceedaneum to that t-ame 
zeal and probity added to the interested zeal 
of the party (the defeiul.int) whose salet} is 
at stake. 

Let us next suppose the case civil ; and 
the procedure still at common law, viz. by 
action. • 

Principal or sole inquiry,* the trial. 

On this occasion, unless the plaintiff, by 
any of the expedients above spoken of, hub 
contrived to deliver his own testimony in his 
ovi'u favour, the defendiiiit cannot, by the 
single powers of common law, diaw upon that 
same soiiice for any testiii^imy which he on 
his part may stand in need of. * 

But if the plaintiff has i-oiit lived, in aii) 
such way, to give himself the bi'iielit ot his 
ow'ii testimony, the defendant, in virtue of 
the right of eruss-cxaminatioii, may aUo put 
in fur his ^liare. 

In general, therefore, at eoniinon law, the 
defendant has no means of oiitainiiig the be- 
nefit of the plaintiff’s testimony: in no case 
without the consent ot his adversary ; nor 
then, but at the adversary’s own instance, 
and by the advers.iry’s own eoiitiivaiice : that 
is, in no case but where, in all pruhahility 
(and at any rate in the opinion of his ad- 
versary, the plaintiir,) it will be of no use to 
him. 

I said, by the single powers of common 
law. The limitative clause was necessary. 
For ill certain cases (though nobody knows 
exactly w’liat cases,) by the assistance of a 
court of equity, the testimony of either of 
two persons about to appear in the cliaruoters 
of plaintiff and defendant at common law, 
may be extracted at the instance and for the 
benefit of the other. To the extent, therefore, 
of the aggregate, whatever it be, of these 
cases (concerning which, quarc, quoere, et in 
telernum quare,) the objection to the admis- 
sion, the forced admission, of the plaintiff’s 
testimony, has for its psychological cause — 
not* the fear of deception, not the fear of 
producing vexation (viz. excessive' and pre- 
ponderant vexation,) but, if vexation mult be 


• Side inquiry, if the pleadings are not rec- 
Koned; principal inquiry, if they are. 


mentioned, the fear of not producing anpugli 
of it. 

But, as the draft drawn upon the breast of 
the adversary for evidence is more apt, much 
more apt, to be drawn by that of one of tbo 
two parties who institutes the suit, than by 
the other, who is dragged into it, — thecoti- 
siderutioii of this mode of making holes in 
the door shut against the light of evidence will 
he considered to more advantage, when the 
defendant’s side of the cause comes under 
review. 

Thus much for common law : tve come now 
to equity law. 

The testimony of the plaintiff, is it allowed, 
in these courts, to be delivered at the instance, 
and thence for the benefit, of the defendant? 
Not ir indeed. But why not? Because, if it 
wUH, the man of law, in all his forms, would 
lose the benefit of a second cause. The delay, 
vexation, and expense of a .suit at common 
law, is not enough fur him : the delay, vexa- 
tion, and ex|>ense of an equity suit, coming 
upon the buck of a common-law suit, is not 
enough lor him : — there must be a second 
equity smt, — or (so it will he in many in- 
stances) the facts in the ease w'ill be but half 
bi ought out — will have been brought out on^ 
on one side. 

I'liere must be what is called a cross cause, 
commenced by a cro'-s bill, in which the plain- 
tiir and defendant change sides: and the same 
iiulividual, on whose testiiiTony not a single 
fact was deemed fit to be believed, is now 
believed ; and believed to such a degree, that 
the testimony of a disinterested w’ilness, by 
whom bis testimony should be contrndieted, 
W'onld tell as notliiiig: the judge would not 
so inueli ns stay to inquire which of the two 
testimonies, the interested or the disinte- 
rested, scLMiied m»st deserving of credit, but 
would ground his decree upon the interested 
testimony, just as if the disinterested had 
never been received. • 

In this paiticiilar, so far as extortion and 
denial of justice are improvements, the Eng- 
lish edition of the Koiaan system of procedure 
is no small improvement on the continental 
edition : to jn^lge of it at least by the practice 
ill Fiencli Jaw. In French law, in the course 
of one and tlie same suit, though neither party 
is supposed to deliver his testimony at his 
own instance, each party obtains the testi- 
mony of the other. • 

The old French law, with all its plagues, 
the French modification of the technical sys- 
tem, inclosed no such curse as that of two 
sets of courts, each operating with powers 
kept iinperfeat, that assistance and obstruc- 
tion may be obtained from the interposition 
of the other. The inquiry which in the Eng- 
lish system occupies three suits — one cons^ 
mon-law and two equity suits — was in tito 
French system dispatched in one. 



'm 

' Even under the Engftah edition of the Ro« 
tnati »yf tern ---in that division which, in virtue 
of a connexion aireudy become obsolete, goes 
etili by the whimsical nnme of ecclesiastical 
law,— more honesty or more shame has been 
preserved, than thus to make two grievances 
out ot one. In the courts called ecclesiastical, 
as in French law m all the courts, in the 
course of one and the same cause (I speak 
of causes non-penal) each paity obtains the 
testimony of the other 

b 

CHAPTER III. 

EXAMINATION OF Till! COURSE PURSUED IN 
REGARD TO THF DEFBNDAVr’s TESTIMONY 
BY ENGLISH LAW. 

§ 1. Defendant's testimony, in what eases re- 
ceivable m hts own behalf. Incoiisisteucies 
of English law in this respect 

We come next to speak of the case where 
(the suit, as before, not affecting more than 
one party on each side) the party whose tes 
timony is in question is the defendant 

Is the testisnony of the defendant admitted 
at his own instance^ 

Here, as befoie, the answer will be differ- 
ent according to the «pecies of the !>uit i e. 
whether it be criminal or civil, and it civil, 
whether the theati e be a com t ot eommoii 
law, a court ot equity, or an eeclcsi.istical 
court* and (whutevei he the suit) according 
to'the stage of the enuse , i e which mquii v 
it is, of the several inquities which the spe- 
cies of suit admits of, where it admits of inoie 
than one. 

I. Case, ciiminal procedure at common 
law. 

1. In this ease, ns in that of the plaintiff, 
in the fiist place let the cou>o be a ciimnictl 
one; mode of ptocedure by indictment , in- 
quiry, the principal one — the tiial 

At the trial, is R detendant allowed to de- 
liver his ow'n testimony at his own instance, 
and consequently in his own favour, to his 
own advantage? No, and ycti. no in woids, 
yes, in effect. 

In words, no for in that station, let a man 
say what he will, it is not evidence. No oath 
can be administered to Inin , lest, if that se- 
curity for veracity were applied, it might have 
the effect of confining his statements, his 
non-evidentiary slatcmcnts, within the pale of 
truth.; which “ would be inconvenient ” Not 
»0 much as a question can he put to him by 
anybody. Not by his own advocate, if he be 
rich enou^ to have one; not by the advocate 
on naeof the prosecution; not even by 
tl^e judge. By being circumstantiated, dis- 
tinct, complete, and methodical, his state- 
ment, if true, might be seen to be so ; if false, 
or incomplete, might be made to appear so : 
which a^in, according to established legal 
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notions of inconvenience, would be inconv;?- 
nient 

In effect yes , for so long as it is not called 
evidence, — nor subjected to any of those 
proresse-) by wbn h evidence is purged (or en- 
deavouied to be pinged) of its deceptitioua 
qualities, — he may say whiitever he chooses 
to sav, uridei the name of his defence. 

As to the judges ad hoc — the jury, with the 
umtoiin degree of suspicion naturally called 
foith by the view of the situation in which 
they see him placed, added to the vaiiable 
degiee of suspicion called forth by the evi- 
dence that has been delivered on the otbci side, 
they toun then ludgmcnt of the tiustvvorthi- 
nc'>-> of tliisiioii-cvidentiai \ statement taking 
into account, at the same time, its consibtency 
oi incon-iisteiicy with itselt, and with such re- 
levant facts as aie of themselves sufficiently 
iiutoiious without evidence What they do 
think ubivit, in judging of this statement, is. 
Its tru'itwoithiiiess or peisuasive force, in- 
tiinsicand ovtrinsic, as above what they do 
not think ahont, in judging of it, is, the kiss 
that has not been given to the book , for as 
to any secuiity that may be supposed to he 
given by any such kiss, fot the truth of th ' 
assertion, oi the i^crfuiniance of the engage- 
mqpt supposed to be sanctioned by it [the ab- 
sence ot,J It eaiiiiot be a seer t to any one of 
them who, to get out of the bo\ so much the 
soonci, ha!> joined in a vet dirt of not guilty, 
in favoui of a defendant ot whose guilt he 
was at that time persuaded in his own mind. 

No conntci -interrogation Will the ab- 
sence ot this security foi conectness and 
completeness present itself to ajiiiyinanasa 
reason for paying no legaid to what he heais’ 
Yes , when then learned dn cctors cease to 
receive alhdavit evidence — unintci i ogated 
evidence, to the exclusion of interrogated 
evidence 

In offences of the rank of felony, the case 
IS comparatively so larc, in which a man in 
that unhappy situation has anything plausible 
to say for himselt (especially in the character 
of testimony,) that, comparatively speaking, 
the operation of tins iion-evideiitiary sort of 
testniiony seldom jireseiits itself to view. 

2 Case ctiminal, as befoie 

Is the mode ot procedure by information ’ 
The chance which a defendant has of profit- 
ing in this way by his own testimony, will 
nut be essentially different But, his situation 
not being ni this case so apt to attiact the 
compassion of the public as in the other, — the 
quantity of suffernig to which be stands ex- 
posed, not being so great as in those cases 
which occupy the largest space in the listtif 
indictments, the defectiveness of his ddm 
to^ hAve his non-evidentiary statement re- 
ceived on the footing of evidence, will not 
be so apt to pass without remark. 

Moreover, among indictments, a eonsideri* 
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able number will always be pauper causel. 
mne-tenths, at least, of the cases which come 
on in the way of indictment, are cases of 
depredation; and these have, almost all of 
them, either by statute, or by jurisprudential 
law, been promoted to the rank of felonies. 
By pauper causes, I mean here such •wherein 
the defendant is not rich enough to engage 
an advocate. Having no one to speak for 
him, on the part of a jury there will naturally 
be the more readiness to hear a poor culprit 
speak for himself. 

Besides, in felonies, the tongue of the de- 
fendant’s adv'ocate (when there is one) is but 
half let loose. Questions, — interrogations 
and counter-interrogations, for the extraction 
of testimony, — he is allowed to put. State- 
ments, or observations on the evidence, it is 
not allowed to him to make.* 

Indictments, especially in oases of felony 
(by tar the most numerous class ofyndictable 
cases.) are, therefore, many of them, pauper 
causes. But informations are none of them 
pauper causes, a principal recommendation of 
this mode of prosecution, as compared with 
indictment, being the property it possesses 
of loading the parties with an extra mass of 
oxpeii'^e — the enormity of which has no con- 
nexion with the merits — w^icb, being never 
held up to view in the sentence, is of no use 
in the way of example, ami ha- no other effect 
than that of impoverishing the suitor, and 
enriching the man of law. 

3. Case criminal, as before : mode of pro- 
cedure, by attachment: principal or sole 
inquiry (if inquiry it may be called, where 
there are no questions,) by receipt of affi- 
davit evidence. Here all discrimination, all 
subterfuge, is at an end. So long as he is 
not checked by any such inconvenient curb 
as that of counter-interrogation, and on con- 
dition of his taking the pen of an attorney 
to speak through, instead of bis own lips (or 
rather on condition of his setting his hand to 
sign what the attorney has said of him and 
instead of him — for in affidavit evidence 
the deponent never speaks for himself,) let 
his designation be what it may, extraneous 
witness or party, plaintiff or defendant, his 
testimony is received with equal deference. 
Interested or not interested, perjured or un- 
peijurcd, — thus introduced, all doors and all 
ears are open to the testifier. 

When an exclusion is put upon testimony, 
the objection is, nominally and ostensibly to 
the station of the proposed deponent — really 
and at bottom to the shape in which the tes- 
timony is presented. Give but this shape to 
the testimony — a shape to the purposes of 
justice the most unsuitable, to their own pur- 
poses the most profitable, — learned geistle- 


* The advocate is now permitted to address 
the jury, by 6 & 7 Will. IV. c. 114. 

VoL. VII. 


men on this occasion pay no more regard to 
their own rules — their own most sacred and 
fundamental rules — than on this and all oc- 
casions they pay (unless it be for the purpose 
of contravention) to the emK of justice. 

4. Those same observations apply of course, 
and with equal force, toall that multitudinous 
and most extensive list of cu'ics, in which, to 
the c.xclusionofall better evidence, testimony 
is received in this unquestioned and thence 
most questionable shape. f I. In re criminali, 
— on indictments, on occasion of the sup- 
plemental inquiry ; on informations, on the 
preliminary as well as on the supplemental 
inquiry. 2. In civili, — at common law and 
equity law, in all motion causes, on the sole 
inquiry. 3. In the sort of motion causes 
called petiluma — cau-es relative to the estates 
of bankrupts,^ and heard by tho highest 
equity judge, in a mode that by its suinmari- 
ness forms the most striking contrast to the 
regular equity mode, — on the inquiry which, 
in that unusually important elass of cases also, 
is the only one. 4. On the occasion of all 
those incidental apidication-, which (be the 
cause where it may, and whi;^ it may) aie 
received in the couise of the cause; and for 
which the occasion has lieen manufactured 
in such abundance, and with such successful 
industry. 

5. Procedure, by indictment, as before; in- 
quiry, the preliminary one, the examination, 
as it is called, before the sort of judge called 
a justice of the pence, acting singly. 

On this occasion, — there being, or not be- 
ing as yet, a person, established (under tho 
name of prosecutor) in the station and func- 
tion of plaintiff, — the testimony of the defen- 
dant, in relation to himself, is called for by 
the judge. Called fur from that commanding 
station, — the occasion and the station of the 
respondent being more or less perilous,— -for 
tbb most pafr, if he be guilty (as in most 
instances he is,) it comes ^i’oin him with re- 
luctance : but, while what he thus wishes to 
withhold is extracted from him against his 
wishes, — whatever lys wishes prompt him 
to deliver at the same time, pours itself out 
of course at the same gate. What he thus 
advances Qti bfs own behalf, is it, or is it not, 
evidence? Once more, yes and no. Yes, to 
the purpose of the question, whether he shall 
be subjected or no to ulterior prosecution, 


*1* Thou com’st in such a questionable shape, 
That I’ll not speak to thee:” 

—a parody such as Hamlet could little have ex# 
pected from the bench of justice. 

if The chancellor is relieved from most of 
bankruptcy business, by the statutes for esto- 
blishing and regulating the proceedings of the 
Court of ]l^nkruptcy. See 1 & 2 Will. IV. c. 
56, amended by 2 & 3 Will. IV. c. 114; see 
also 3 & 4 Will. IV. c. 47, and 6 & 6 Will. IV, 
c. 29.— 
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ftnd f<M‘ that purpose consigned to imprison- 
ment for safe custody. No, to the purpose 
of the question ‘ guilty or not guilty the 
question to be decided at the tiial Yes, in 
the first case, in effect . no, m both cases, in 
words. 

6. Procedure, by indictment, as before in- 
quiry, the preliminary one, betoie the grand 
lury. 

On the occasion of this partial and secret 
inquiry, the presence of the defendant bein;; 
neither compelled nor admitted, his testi- 
mony, as well at his own instance as at the 
instance of his adversary oi the judge, is out 
of the question. 

li. Civil cases, at common law 

Case, a civil one, ptoceduic, in the way 
of action: inquiry, the principal one, thetiial 
(the only one, except the sham inqtiii v com- 
posed of the pleadings — the inquiiy caiiiod 
on by lawyers on both sides, for the benefit 
of themselves and their supenois and pro- 
tectors, by reciprocal effusions ot falsehood, 
ot vague assertion, and nonsense, pouicd out 
under the mendacity -licence, without the 
signature, an^, as to details, without so much 
as the privity ot the suitois who aie made 
to pay for it.) 

On the occasion of the trial, occasion has 
been taken to delineate the plaintitr, appear- 
ing in disguise, in causes of tins class, in the 
character of an extraneous witne^o admit- 
ted, in that character, in spite ot technical 
rules and principles, to employ In-, own tes- 
tliiiony in the support of his own claims 

In this advantage the deteiuLiiit has no 
means of shuiirig At the trial, he is not 
shut out, because nobody is shut out But at 
the trial, speak be must not not in his own 
character, nor is there a cievice through 
which he can creep in, to speak in any as- 
sumed one. 

Speak indeed he may, if mere speaking 
will content him,' without speaking to any 
purpose. For, in cases of this class, defen- 
dant and plaintiif standing on even ground, 
and without any nook for compassion (real 
or hy|)Ocritical) to plant itselt upon, and cry. 
Hear himl hear him I whatever be may (if 
he have courage) insist upon saying, will be 
watched by men with sieves in then hands ; 
and whatever testimony be may take upon 
him to throw in along with his mattei of 
argument and observations, will be caiefully 
separated, and forbidden to be lodged in the 

budget of evidence.* 

-■ ■■ — , 

* There is one case) according to PhiUipps, 
in whicb the evidence of the defendant is al- 
lowed to be g^ven in his own behalf, on the oc- 
caidon of an aefion in the common-law courts. 
The case | allude to, is that of an action for a 
nufidQas.prosecution, where it aeemO says 
Phlllippa, ** to hatre been understood, that the 
videnoe whiA the deikndant himself gave on 
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' One case there is, which for its oddity, 
as well as its inconsistency and absurdity, is 
worth observing. 

This is the case of a mandamus.t Like 
an attachment, a mandamus is a writ of a 
special iiatuie Like an attachment, this writ 
is not to be had without asking for in open 
court and it is by alhdavit evidence, that, 
on this as on all other occasions, the appli- 
c.ition H suppoited and opposed In the case 
of the attachment, the wiit is directed to 
the sliciifT, and cuininands him to seize the 
body of the defendant, und do with it, he 
knows how in the rase of the mandamus, it 
IS addressed to the party, the defendant 

Hut the ciiiious ciicumstancc, and that 
which brings it uiuiei the present head, is 
tills — When once the writ is issued, not 
only the testimony of the defendant is ad- 
mitted, hut no other evidence is admitted : 
when adviitted, it is admitted not only with- 
out the check of counter-interrogation, but 
without so much the sanction of an oath . 
and in this shape, still less trustworthy than 
even that of affidavit evidence, it is not only 
admitted, hut made conclusive. 


the trial of the indictment, may, under certain 
circuinst 'uccs, be received in his favour on the 
trial of the action ” Phillipps, i. 6B. 

Observe, that in this, .is in so many other 
cases, evidence which might without any trouble 
be obtiined m a good shap», is carefully put 
into a bad one What the defendant said on the 
first occasion, may be rccened in his favour on 
the second ; though by what evidence, except 
hearsay evidence, he can he proved to have said 
It (unless the judge’s'notes happen to have been 
preserved) is not clear: while the defendant 
nimself, who is there in court, ready to be ex- 
amined, and without the slightest inconvenience 
in the shape of delay, vexation, or expense, 
stands peremptorily debarred from opening his 
mouth. W'hcther he is allowed in this case to 
give evidence for himself, or no, — certain, how. 
ever, it is, that in this one case Ins wife is al. 
lowed to give evidence for him, which, in the 
pinion or Phillipps, seems to be the same thing. 
The reason given by Lord Holt for admitting 
in evidence the oath of the defendant's wife, to 
prove the felony committed, is as follows : “ For 
otherwise, one that should be robbed would be 
under an intolerable mischief: if he prosecuted 
for such robbery, and the party should be ac- 
quitted, the prosecutor would be hable to an 
action for a malicious prosecution, without the 
possibility of making a good defence, though the 
cause of prosecution were ever so pregnanL*'— 
The reason is a good one: but admit its good- 
ness, and what becomes of the exclusionary role? 
— Editor, 

Is this a regular cause ? an action ? or is it 
not rather a sort of motion cause? By lawyers ft 
is confounded with actions. But in Uie track of 
procedure, its march is that of a motion causa 
y:J[n one case, one sort of case,— -viz. that 
where the object of the mandamus is to procure 
the filling up of a vacant office in a ** borough 
or corpwation,*' or the due filling of it up where 
unduly filled, — provision has been made bye 
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in. Civil cases in equity law. 

In equity procedure, the case of a defen- 
dant proffering his own testimony w’ithout 
its having been called for on the part of the 
plaintiff, can never happen : a suit in equity 
never commencing in any other way than 
by an instrument called a bill, in which the 
plaintiff calls for the defendant’s testimony. 

After so much as has been said, it surely 
cannot require in tliis place any' fresh argu- 
ment to prove, that no real service can be 
done to the interests of truth and justice, 
by taking, or attempting to take, each man’s 
testimony by halves ; cutting out of it what- 
ever part of the facts happen to operate to 
bis advantage — retaining such only as are 
supposed, on the other side, to operate to his 
disadvantage. Hut, for the purpose of illus- 
tration, the consequences of the attempt as 
conducted, may not be undeserving of notice. 
Though neither party is permitted* at his 
own instance, to bring to light, among the 
facts that have come to his knowleilge, such 
as a[)pear to him to operate in his own fa- 
vour, — each party ha*., in a greater or le^s 
degree, the opportunity of biinging to view 
those same facts, in the event, and through 
the means, of the interrogation which may 
be administered to him by the other. Hut 
on what depends the dclend.int's chance of 
bringing to light the whole or any part ot 
such of the facts that come to his knowledge, 
as appear to him to opeiate in his own fa- 
vour V Not upon the merits of his can^e — 
not upon the truth or importance of these 
sgnie facts; — but, in the first place, and in 
some degree, upon the dexterity of Ins pro- 
fessional assistant in coupling the facts of the 
one description with those of the other; in 
the next place, absolutely and conclusively 

statute of Queen Anne (9 Anne, c. 20,) for put- 
ting this sort of procedure upon a footing analo- 
gous to that of an ordinary action. Hut in all 
the other sorts of ca.ses, the remedy remains still 
in the state in whicli that statute found it. 

In one case — one individual case — the re- 
turn received somehow or other (it does not 
appear how) the sanction of an oath ; but this 
case was out of the common course : a special 
order was made for the purpose. (3 Car. 1., H. 
R. Anno 1630. Palmer, 455.) Ijawyers, like 
other men, are subject to fits of forgetfulness; 
in those fits, that love of justice which, having 
been planted by nature in every human bosom, 
can never be completely eradicated in any, not 
even in that of a technical lawyer, breafes out 
into irregularities. But, — howsoever it may be 
with this or that individual, on this or that 
particular occasion, — professions, taken in the 
aggregate, are ever steady to the professional in- 
terest: so that, after the general rule, which owed 
its birth to the general interest of the profession, 
has been broken through by the momentary aAd 
casual prevalence of individual virtue, or in- 
terest or caprice, the predominant force soon 
brings back the course of practice into its natu- 
ral channel. Here, on a particular Decision, we 
see the inendacity-i>«enee (one of the most cfH- 


upon the pleasure, upon the accidental dN 
ciimstances and exigencies of the situation of 
his adversary the plaintiff, coupled with the 
sagacity and judgment displayed by the pro- 
fessional assistants on that side, in their en- 
deavours to turn to the advantage of their 
client the views of the law. Of the facts 
brought to view by the defendant, let those 
whicii operate in his favour be ever so true 
ami ever so important, not one of thbin will 
the judge ever hear of, if such of the facts 
us operate to his prejudice are testified by 
such other evidence as, in the judgment of 
the advincrs of the plaintiff, are sufficiently 
conelusivu : so that, as to all facts derivable 
from that source, the chance which they have 
of operating with such weight as is their due 
upon the mind of the judge, depends not 
either upon their truth or their importance, 
but upon the will and pleasure of a party, 
who, the juster the claim is to admission, is 
so much the nioie strongly engaged by inte- 
rest ti) refuse it. 

§ ‘2. J^rffn<Iant\ Icstimony, in tchal cases com- 

pclUtble at the instance of the In- 

consistencH’S of lUntjlish law in this respect. 

The testimony of the defendant, is it com- 
pelled at the instance of the plaintiff?* 

I. CVe, ciimiiial : procedure, at common 
law. 

1 & 2. Case, criminal : procedure, by iii- 
dictnient or iiifoi luation : inquiry, the prin- 
ci|)ul one, the Inal. 

Oil this occasion, no compulsion, direct or 
indiieet: not so much ns a question permit- 
ted to be asked. The defendant, as already 
si ated, sa} s w hat he [ilenses in his own behalf ; 
tells consequently (as often as, being guilty, 
liesajs ail} thing in the way of testimony,) a 

• 

cient instruments of the technical system) un- 
warily revoked ? on another occasion, we shall 
see tlie regular practice, — by yhich judges for- 
bid the ])re5entmg testimony to them, when for 
their own use, in any other than one or other of 
two bad shapes, affidavit evidence (t. e. uninter- 
rogated evidence,) or eipiidy deposition evidence 
(/. e. secretly and inadequately interrogated evi- 
dence,) — hastily broken through, and the depo- 
nent convened lAfore them and examined by 
them viu.i voce, just as if, on that particular oc- 
casion, a fancy took them for coming at the truth. 
Hut these rare instances, numerous enough to 
prove the jiower of doing right, serve, by their 
rarity, to show the want ot inclination to em- 
ploy it. 

In the case in question, fortunately for Justice, 
unfortunately for lawyers, the oath was efrectusl. 
Not staunch enough to expose himself to the 
pains of peijury, the «na/d fide defendant, the 
mayor to whom the mandamus was directed, 
restored the plaintiff to the office firom which he 
had been removed : the benefit of the action on 
the case for false return, was thus lost to the men 
of law. 

• Those criminal cases included, in which the 
Judge unites to his own office that of plaintiff, 
t. e. prosecutor. 
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^ilie and imperfedi atory : not a question is 
to be put that can tend to the correction or 
completion of it. 

Our 'business here is with the fact: the 
actual state of the law. With reference to the 
ends of justice, what the consequence is, has 
been already brought to view to the guilty, 
nothing but impunity and triumph ; to the 
innocent, nothing but danger and inconve- 
nience. 

It is not that no testimony is to be received 
lirom this same source , on the contrary, any 
testimony is received, that either has come 
£rom it, or (though untruly) has been said to 
come from it. Any testimony, so the purport 
or pretended pui port of it be but delivered 
through the medium of another pair of lips— 
deliveied in the shape of hearsay evidence, 
—18 received . unsworn, uninterrogated it 
inaccurate, uncorrected, if imperfect, un- 
completed. 

Heie, then, comes the often-presented ques- 
tion, followed b} the as often-returned an- 
swer. The testimony of the detendant, at a 
criminal trial, is it compellable^ No, and yes 
no, in the tllost trustworthy shape , ves, m 
an egregiously untrustworthy one. Blessed 
tenderness ! Enrouragemeiit to the guilty, 
injury to the innocent, resolving itself into 
a predilection for bad evidence ! 

3 . Inquiiiesofallsoits (sole, principal, sup- 
plemental, prelimiimiy, in ctmmali, in ctvtli, 
on the principal point, on incidental points) 
performed by the i eceipt of affidavit evidence 

In regard to admissibility, at the will ot the 
defendant, and consequently in his favoui, 
how the matter stands has been seen all eady 
*<^ttt, — when coupled with the concequenccs 
that have been made to follow upon silence, — 
admission, permission, is compulsion. Eveiy 
assertion contained in the affidavit of the 
plaintiff, or of any extraneous, witness testi- 
fying in this way in his behalf, — every such 
assertion, so it be not irrelevant, is in effect 
a question, though a leading, a suggestive one 
Deny the fact, or you will be considered as 
affirming it, as conteSaing it 

But the mass of assertions contained in 
the plaintiff's affidavit, though a soit of suc- 
cedaneum to a string of interroghtoiies, is a 
constantly imperfect and inadequate one: the 
Intel rogatories, if such they may be termed, 
delivered uno^atu, not arising out of the an- 
swers : the silent virtual confession returned 
to some of the questions, smothered by the 
responses (satisfactory or evasive, distinct or 
indistinct) given to others. 

display in detail the imperfections in- 
herent in the nature of affidavit evidence, 
belong not to this place : it has been done 
in a former Book.* 

i 

* Book IIL JSstraetkn; Chap. XIII. Un^ 

(vol. Vi. p. 45%) 
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Thus much may suffice to warrant the in* 
troduction of the already presented question, 
followed by the ambiguous answer which there 
IS such frequent occasion to subjoin to it. 

On the inquiries (criminal and civil) in 
which the evidence is cast into the shape of 
affidavit evidence, is the testimony of the 
defendant compellable? Yes, and no: not 
compelled in any good shape , compelled in 
tbu egregiously bad one. Tenderness oi i.o 
tenderness, at any rate a predilection for, a 
preference (and that an exclusive one) to, bad 
evidence 

4 Procedure, by indictment inquiry, the 
preliminary one, the examination before a 
justice of the peace, as above. 

On this occasion, too, the defendant, in 
respect of the delivery of las testimony, lies 
under a sort of compulsion and that more 
efficient than we have seen it in the case of 
ready- written testimony To produce the 
compulsion, no extraneous foice is indeed 
employed , but the other sort of compulsion 
just desciibed, compulsion ab intrit, in this 
as in those other cases On this occasion it 
will seldom happen that the testimony of the 
detendant is called for, that he is put to the 
bar to be examined, till some other evidence, 
some extraneous testimony bearing against 
him, has been previously delivered The ques- 
tion here is, whether he shall be piosecuted 
and committed, oi liberated * From silence, 
as well as fiom evasive responsion, oi false 
tcspoiision, proved to be so by contradiction 
ab extrh, or self-contradiction, the magis- 
trate will draw bis infeieiice To whatever 
evidence (direct or circumstantial) may have 
been brought out from other lips, the circum- 
stantial evidence consisting of this silence, 
will constitute an addition of no unpersuasive 
kind 

In a wotd, the mode of collecting the tes- 
timony differs 111 this case fiom the best mode, 
by nothing but the want of the presence 
of the ad vei se party, with the faculty of push- 
ing the inquiiy to the utmost, as on the trials 
in civil cases and to say the best mode, is as 
much as to say the most compulsive. 

Perhaps the subordinate and unlearned 
judge ad hoc, imitating the tenderness of his 
learned supenois, will aid and abet the de- 
fendant with a piece of advice, which, on any 
other supposition than that of his being guilty, 
will be ot no use to him. ** Here is the ques- 
tion ; but unless you have some falsehood 
leady, which you think may help to screen 
you, do not answer it." 

Happily, the obligation attached to the 
situation cannot be altogether destroyed Iw 
this pious endeavour to destroy it. If the aA» 
vi^e 18 taken, and silenpe preserved, the judge, 
with all his high-bom learning, can scarcely 
keep himself from drawing that inference 
which common sense, unpoisoned by leans' 
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in^, cannot avoid drawing from such data. 
Though the answer should be a confession, 
he cannot convict; and though, instead of an 
answer, the silence he bespeaks be presented 
to him, he can scarcely avoid committing, and 
taking order for prosecution; and if, instead 
of silence, confession had come, he could have 
done no more. 

II. Civil cases at common law. 

1. Procedure by action: preliminary sham 
inquiry, the pleadings. Here, as in the case 
of procedure by affidavit eviiience, the com- 
pulsion, though indirect, is still compulsion, 
and the admission, as it were, merged in it. 
The principle of compulsion is nut deduced ab 
extrh, but innate as it were, arising out of the 
cause, and proportioned in force to the value 
at stake upon the cause. A mass of jargon, 
in the accustomed form, has been [loured forth 
by your adversary’s lawyers: employ your’s 
to reply to it by a correspondent m.fts, or you 
lose your cause. 

Had the object of the framers of this sys- 
tem been the attainment of the truth, — as in 
felonies it was the object of the legislature, 
in ordaining the preliminary examinations, — 
they would here have taken the same course : 
but (as anybody may see tha4 chooses it) their 
real and sole object wa's, to produce, for the 
sake of the profit extractilile out ot the ex- 
pense, that system of delay, vexation and ex- 
pense, which has been produced accordingly. 

Compulsion (indirect as it is) there is no 
want of. Compulsion ; but to do what V Not 
to deliver anything that can serve foi evi- 
dence — not to speak a syllable ot truth, or 
of anything that can serve to bring out the 
truth, — but to pay lawyers for writing lies 
and nonsense. 

2. Principal inquiry, sole real inquiry, the 
trial. Here no compulsion, any more than in 
a trial on an indictment or information. No 
compulsion ; and (saving whatevei difference 
there may be in respect of the value and im- 
portance of the matter at stake,) the conse- 
quences — the mischievous consequences, the 
ambiguities, the inconsistencies — the same 
here as there. 

III. Civil cases: equity law. 

In all those civil cases to which the juris- 
diction of a court of equity extends, by one 
means or other the testimony of a defendant 
is compelled without reserve or disguise. 

The question having been propounded, — 
silence, silence as to the whole together, is 
taken for confession ; an inference that would 
not be unreasonable, if the defendant were 
on the spot to an^wer for himself, — or if, 
instead of one man out of twenty, every man 
were rich enough to be able to speak in ^e 
only way* in which a hearing is to be ob- 
tained. 

But, where appearance is in question, com- 
mand does not include permission, either in 


law or equity. In both places,’ men knbw 
their own business better than to suffer a 
cause to be begun in a mode which, in niiw 
cases out of ten, brings it (as where con* 
science presides it is actually brought, brought 
in the self-same hour) to an untimely and 
unprofitable end. 

Ptopose, then, the constant question:—, 
no other than the constant answer can be re- 
turned to it. 

In equity law, the testimony of the defen- 
dant, is it compellable? Yes, and no. No, in 
the best, most natural, most eihcacious, most 
prompt, least vexatious, least expensive mode. 
Yes, in an inferior, makeshift, accidentally 
(though but occasionally) necessary mode— 
drawn aside from the ends of justice by fac- 
titious delay, vexation, and expense. 

Such, then, are the shifts to which a man 
is reduced, when straining to find a legitimate 
rea^on, or so much ns the shadow of one, for 
any part of the mountain of abuse of which 
the technical system of procedure is com- 
posed. Vexation, fear of producing unne- 
cessary vexation, is that the raison why the 
testimony of a party is not compelled, in the 
same mode in which it would be compelled 
were he an extraneous witness ? To save the 
vexation of an hour, months or years filled 
with more corroding vexation, aggravated by 
a loud of expense which to nineteen persons 
out of twenty is altogether insupportable ? 
Ilcie, as elsewhere, thus it is with those ten- 
der mercies, in the vaunting of which, neither 
the tongue nor the pen of the lawyer ever 
tires: begun in selfishness, continued in hy- 
pocrisy, it is ill cruelty that they end.;, 

After having been examined in his own 
station in this mode, the defendant is liable 
to be examined, with or against his consent, 
111 the station of a witness, in a quite di^er- 
ent, and (as fhr as conceiiisthe extraction of 
the truth in plenitude aiuLpurity) much su- 
perior mode. But this case will come more 
fully and advantageously into view, when w** 
come to speak of the case which presents di- 
vers persons on the defendant’s side. 

IV. Case civil: procedure by common law 
and equity togather. 

In speaking of the plaintiff’s side of the 
cause, we had occasion just to note the fact, 
that in some cases, by the assistance of a 
court of equity, either party may obtain the 
testimony of the other, to be employed on the 
occasion of the trial, at common law. Either 
party, consequently the defendant: — but the 
plaintiff (t. e. he who means to become such) 
in the court of common law, is the party with 
whom the application to the court of equity, 
for that purpose, will most naturally and fre- 
quently originate. 

In this most natural of the two cases, the 
person who proposes to himself to becomf 
plaintiff by action at common law, begiit 



^ EATIONALE OP JUDICIAL EVIDENCE. [B. IX. P. V. 


with occupying the same station in a court 
'of ^uity. A bUl having this for its object, 
i« distinguished by a particular name . a bill 
of discovery. 

‘ Had the bosom from which it was to be 
drawn been that of an extraneous witness, the 
self'Same testimony would have been com- 
pelled by an insti ument called a mbpeenot and 
delivered, in the best shape possible, that of 
vivl wee, 8ub]ect to counter-intenogation 
and counter-evidence on the spot — delivered 
in the compass, pet haps, of a couple of nii- 
nutes. By the ashistancc oi a court of equity, 
it is obtained, in an infeiior shape, without 
the security afforded for con cctiiess and com- 
pleteness by the scrutiny of vntl voce cotiii- 
ter-interrogation , obtained at the end of as 
many years, perhaps, as it would have occu- 
pied minutes if deliveied iii the most tiust- 
worthy shape. I speak of niiriuteb fot even 
though the article of testimony thus lequired 
be ever so simple (autbentuation of a deed, 
for example, or communication of the con- 
tents,) a quantity of time inoic than sufficient 
for the ciicumnavigation of the globe, may be 
to be consulted in seeking for it. 

As to the lational, the ]ustifying cause — 
the ground, in point of justice and utility, on 
which, to the extent of tins class of cases, the 
direct exclusion, coupled with the indirect 
and circuitous admission, rests, — what it is 
not, and what it is, are points equally out of 
the reach of dispute It is not the feat of 
deception ; for the same testimony winch is 
excluded in the more trustworthy, is admit- 
ted in the less trustworthy, shape Still lusa 
is it the fear of pioducing vexation, i e vex- 
ation beyond necessity, and in excess What 
fear then is it’ It is the fear of not producing 
vexation enough ; vu that vexation of which 
there never can be enough^ the vexation with 
which delay and expense, and tlje profit (offi- 
< cial and professional) cxtractiblc out of that 
expense, keeps pdec 

By a recent decision, if the mischief is m 
one part limited and kept fiotn spreading, its 
inconsistency is increased 

In the station of an cxtianeous witness, in 
a dispute with which he has^iio coucein, a 
man may, in the direct mode (unch:r the sub- 
vena without a bill) be compelled to deliver 
18 testimony, how heavy soevei the burthen 
to which he thereby subjects himself; so it 
be that in speaking of it, the word criminal 
be' not employed. A forfeiture to the amount 
of the whole of his estate may thus be iin- 
poeed upon him, so it be that the forfeiture 
be>not called a forfeiture. 

If, for the extraction of testimony from 
unwilling bosoms, a bill be so much better 
an instrument than a eubpeena, why not ex- 
tend the application of it to extraneous wit- 
nesses? Unfoi innately, the times admit not 
H any stsihkiffliwovement j it is now too late. 


In law, no abuse too flagrant to be cherished; 
but even in law, no new ones must now be 
made.* 

y Examination of bail. 

By the two vvoidb oppotintf bail, a sort of 
examination is denoted, which, anomalous as 
it is, has, and under the present head, a claim 
to notice. Two persons, whose relation to 
the cau«e is designated by that appellation 
— a sort of parties added to the cause — pre> 
sent themselves in court, and are subjected 
to an cxaimiiation analogous to that which is 
called Cl os\-e lamination in the case of an ex- 
traneous witness A species of exntmiiatiou 
this, winch may be seen goiiigfor\v.u d any day, 
in any of the superior courts of Westminster 
Hall, the Couit of Chanceiy excepted 

An action is bi ought, and (such is the 
established order of things) the defendant 
having, with oi without necessity or use, been 
appicheift^ed as a malefactoi might be, — in- 
stead of being brought befoie a judge, for 
examination in the first instance, as a felon is, 
to be eonipiitted, or not committed, according 
as the necessity for that species of vexation 
has OI has not existence — is committed to 
piison in the fust instance — to a prison, 
with cir w'lthout' necessity, or (os a matter 
of favoiii) to a spiinging-house • — that the 
money winch might have gone to his credi- 
tors, may be shared among the law yers, who 
have given themselves a better title to it. To 
liberate him fiom tins vexation, two friends 
of his come forward, and engage themselves, 
in the event of the defendant’s losing his 
cause, to do one of two things to pay the 
money that he should have paid, or to give 
back his body to the hai pies of the law Out 
of (ouit exists, having existed tune out of 
mind, a sort of officei called the sheriff, a 
common suboidinatc to all the four coint'., 
something between a constable and a judge : 
to purposes of vexation, a judge — to purposes 
of relief, anything but a judge As to the 
use of him in the present state of things (I 
mean to the purposes of justice, — fur to the 
pui poses of established judicature he is of 
admiiablc use,) conceive this personage, with 
bis suboidmates, interposed, m a cause before 

* I have spoken of the case where, in con- 
nexion with oral testimony, written evidence is 
required, required at the hands of a person promp- 
ted by interest to suppress or withhold it But 
to this purpose, neither common law nor equity, 
nor both together, are adequate: if a man who 
has money and resolution to stand out, when pro- 
ceeded against in the regular course of civil pro- 
cedure, ever produces a deed, or anything else that 
he would wish not to produce, it is his attorney*s 
fault Powers such as unlearned mamtrates ex- 
ercK.e every day in cases of felony, with so mueh 
promptituae and success— powers for tracing ef- 
fects tirom hand to hand— are alu^etherunknoim 
to learned ones. Such promptitude accords not 
with the ends of judicatuK. 
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a court of conscience, between the court and 
their beadle ; in a cause before a justice of 
the peace, between the magistrate and his 
constable. This interposition supposed, con- 
ceive the improvement it would make in those 
instances, and you will have a tolerably dis- 
tinct view of the necessity and use it is of, 
in the several instances in which it continues 
to have place. 

The bail are now in court : for at that aii- 
gust seat of judicature the prencrice of tho«e 
incidental pui tie's, at that eaily stage of the 
cause, i>as necessary a?, at eveiy other stage 
but the* last, the presence of the principal 
p:irtie.s is (for so it has been made) impossi- 
ble.* The bail are in court : a cause, a sj»rt 
of incidental cau«e, is to be tried, viz. whe- 
ther, to the purpose of atibiding to the [dain- 
tiff an adequate securitj lor the pctforinance 
of their eng.igement to him, arc in a 
state of solven.‘\. If um'pponcd, the fact is 
sudicicntly proved l)y tlicir own statement, 
made in gencial terms, but upon oath : if op- 
posed, the opposition is made bv employing 
an advocate to counter-inteirogate them: to 
put questions to them, in such detail as the 
patience of the court admits of, concerning 
the particulars of their pi(Jj)erty. 

Without any such scrutiny, because with- 
out any power of adininistermg an oath, this 
same pair of guarantees, or another pair (for, 
of the chaos of complication iii which the 
business is involved, this diversiileatioii forms 
one of the ten thousand elements,) the same 
pair of sureties, or another pair, haveaheady 
been received by the sheriff in another place: 
so that these sureties, wliose sufliciciicy is to 
become matter of dispute — these same sus- 
pected pel sous have, if the suspicion be well 
grounded, had time to convey themselves out 
of the reach of justice. 

Ask a lawver, whether, in a civil case, and 
at common law, a party is ever examined — 
examined in the way in which at the trial a 
witness is? Answer: No, never. Ask him 
W’hethtr such a thing, if done, might not be 
an improvement? An''Wcr: Neminem oportet 
esse sapientinrevi lei/ihus. Ask liim whether 
it could be done ? Answer: Impossible, with- 
out throwing everything into confusion, and 
overturning the very foundation of Black- 
stone’s venerable castle, the sole defence of 
English liberties. 

Ask him whether he has ever heard of a 

* Amongst other purposes, it serves that of 
saving the lawyers in both stations the pain of 
an interview with the parties whose fate they are 
disposing of. The presence of an exasperated ere. 
ditorisnotmoreintolerable to an insolvent debtor, 
than that of either of them, but more espe^jlally 
of both together, is to learned benches. In the 
greater number of instances it would render a re- 

S ular cause as prompt and unproductive, though 
le value in dispute were above 1^0,000, as now 
a court of oonscianrc whera it is under 40s. 


sort of person called a bail ; whether a bail is 
not, to the purpose of eventual responsibility, 
a party, and whether he never heard a bail 
examined — examined just us he might have 
been, had the court at the time had a jury in 
it, and he been a witness on that same side? 
Ask him once more, wliether he has not beard 

of a sort of athing called an estvppel,\ and 

whether tlieie he not that in it that shall be 
a bar to his pica of the impossibility of ex- 
amining a party at common law, without 
blowing up the old castle? Either you will 
find him stimduig mute like a prevaricating 
witness, struck i>y a Hii'-h of self-contradiction ; 
or, if he sav'^auj tiling, it will be to some such 
elfcet as this : — A bail, party or not party in 
effect, is not a party in name: we never look 
beyond names. 

Would it he less conducive to fhe ends of 
justice, to examine in this same mode, and for 
this same purpo-e, one principal party at the 
outset of the cau'c, tliaii two subsidiary, and 
perhaps iinuecc*<-aiily subsidiary ones, in the 
course of It ? Would not the solvency of the 
debtor himself be i at her bet teiyn’orth knowing 
ill the first instauce than that of two stran- 
gers? Might it not be better to know from 
luiiiself wlietlier he he solvent or no, than to 
begin with sending him to a jail or a spiinging- 
house, and peihaps make him insolvent, for 
fear of his being so? Answer; May be so; 
but why talk to us about the ends of justice? 
What have we to do with them ? What busi- 
ness is it of ouis to look at the subject in 
any such point of view? What should lead 
us to it ? Who would pay us for it? Who 
would so mueh as thank us for it? 

What is that sort of information which is 
got fiom a man, under the name of bail, at 
eoinmon law, in t^ie course of a few minates? 
E\:ictly the same sort of iiiforiimtion tvhiel., 
ufider the ii?ime of a defendant, would begot 
from the same man in eqirity, with less secu- 
rity for coireetness and plemtiidc, at the end 
of ns many mouths : if, tor example, he were an 
executor or administyitor, having possession 
of a mass of pi operty, out of which the plain- 
tiff, a legatee or creditor, called for his share. 

In the^xaftiinatiori of bail, if the account 
obtained by the inquiry be sudiciently de- 
tailed and satisfactory to prove a mass of pro- 
perty adequate to the sum for which he binds 
himself, there the inquiry stops, as in this case 
it is fit it should. In the case of the executor, 
it may be necessary it should go further: it 
may be necessary it should go to the utmost. 
Extending over the whole mass, and (to show 
that nothing is omitted) exhibiting a separate 
view of every elementary pait of which that 
aggregate is composed, — it would be inade- 

+ A man’s own deed^ for example, will sttve 
as an estopped to his averring or proving anything 
in contradiction to it Co. Litu l/l.— 
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qiinte to the pttrpo8e» if a statement framed 
with that deliberation of which written dis* 
eoiirse alone is susceptible, did not accompany, 
or rather precede, the cluudations extracted 
by vivd voce interrogation. In the case of the 
executor, — to the vu d voce responses, a docu- 
ment of this permanent nature (in equity prac- 
tice in fact asiiccedaneum) should in piopriety 
be a supplement, a concomitant, or a prelimi- 
nary. In the case of the bail, it would not so 
constantly be necessary to justice But even 
in that case, instances in whuh it w'ould be 
necessary, present tbeinselvus in every day’s 
practice. Before the income tax, unless where 
extiacted by a bill in equity, an occurrence of 
this sort was without example, thercfoie it 
was impossible. Now, it has existed, and 
existed in every house , therefoie it is not im- 
possible. Good logic in a court of common 
sense, if not in a coui t of common law 

VI. Case ciiminal pioccdure summary 

The guards to Blaekstone’s castle (the castle 
of lawyercraft) are numei ous and vigilant. But 
the fortifications they have to defend are ex- 
tensive. the ^bsailantb, though scattered and 
undisciplined, not a few. Here and there, in 
some neglected quartet, reason will steal in 
and take post one precedent lets in another 

Juiisprudcntial law is law made by lawyeis, 
never but fui the benefit of lawyers* statute 
law is law made by the self-styled guardians 
and representatives of the people, sometimes 
for the benefit o f the people Pi ocedure called 
legular, is the woik of jurispiudential law 
procedui c called summary, of statute law Ju- 
risprudential law IS the miserable makeshift of 
inexperienced ages statute law, the regular 
work of powei and expet lence, operating upon 
the raw materials shot down here and there 

juiisprudential law As, the sun rises, fogs 
disperse , as statute law advances, jurispru- 
dential vanishes. ' ' 

The legislator, V'ho, in the reign of Philip 
and Mary, intiodiiced the preliminary exami- 
nation of defendants, in cases of felonious 
offences, by single justices of the peace, ven- 
tured not to intrust tfiose magistiates with 
the power of deciding upon the evidence so 
collected, that powei was leser^.cd ^oi a jury. 
Saving heie and there an exception too in- 
tricate and absurd to be here particularized, a 
felonious offence was in those days a capital 
offence i felony meaning then (what uncleigy- 
able felony * means still) an inexplicable clus- 
ter of punishmentHt of which the only efficient 
and comprehensible one is that most absurd, 
and to English minds most favourite, of all pu- 
nishments, into which all others are giadually 
ripening, dIsatA ;f felony, the punishment, and 
(by a figure of speech congemal to junspru- 

* This distinction has been abohshed by 7 & 8 
Gea IV. c. 28.— Eit 

t The frequency of this punishment has hap. 


dential rhetoric,) the name of the pvnish«f* 
ment become the name of an offence But the 
power of life and death was too much to be 
intrusted to a single magistiate ; ai\d as to 
the applying, to any offence that had ever been 
punished with death, any inferior punishment, 
it was a sort of anticlimax not at all to the 
taste of that age, nor much, as yet, to the 
taste of any age 

Depredations, of which this and that par- 
ticular sort of aiticle were the subject, having 
excited the passion of revenge in the bosom 
of the ownert» of the individual articles; and 
these individuals happening to possess the 
requisite share of influence with the legis- 
lative body, — a fiesh exertion of legislative 
authority came (as usual) to be made Though 
the rules of jurisprudential law are all of 
them ex post facto laws, having all the bad 
properties of that sort of law, with that of 
uncertainty to boot, — the iniquity of the prac- 
tice, when applied to statute law, seldom fails 
to be recognised Feigning notice where there 
IS none, lawyers, who, at so easy a price as 
the saying the thing that is not, have estab- 
lished themselves in the habit of deahng with 
men as they please, punish foi disobedience, 
where obedicncd is impossible, legislatois, 
acting in their own characters, shrink with 
just hoi ror from such injustice But though 
the individual offence escapes unpunished, it 
is still the individual offender that is in view. 
Rately do the optics of the legislator carry 
him beyond individual objects, — to stretch 
further, w'ere it possible, might scaice be 
pi udeiit it would be abstraction, speculation, 
theory . sounds employed by politicians who 
have not the gift of thought, for pointing the 
current of jealousy against those who have: 
means employed by him who has power with- 
out understanding, fur keeping him who has 
understanding without powei from giving the 
public the benefit of it Hei e it was the bird 
came and perched in hopes of catching that 
same bird, the net (a spick and span new one 
made for the purpose) is spread exactly in the 
same place Such is the logic of your prac- 
tical statesmen. 

Finance excepted (an important branch of 
legislation, but not the only one,) the care of 
the laws is not the charge, nor therefore the 
care, of any man. Method, consistency, are 
never thought of. what does not exist, can- 
not be disturbed. Lawyers love confusion, 
lawyers fatten on it : non-lawyers, bom and 
bred with the yoke of the lawyer about their 
necks, if haply they have the wish, have not 
the wit, to remedy it 
A quantity of lead and iron bad been stolen: 
passuons kindled, resolution ti^en to catdi 


pily been much diminished by the 8 A 4 WUL 
iV. c. 44, the 7 Will. IV., A 1 Vict. c. 84, 
other statutes. See VoL VI. p. 382, note 13, 
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the thief if possible. Lead and iron have been 
stolen, and the thieves not punished : ergo, 
the laws against stealing lead and iron are in- 
sufficient. The laws against stealing lead and 
iron are insufficient: eigo, fresh ones must 
be made. The thieves unpunished : but how 
happened it ? Because the fact could not be 
proved upon them : and how happened it that 
it could not be proved upon them ? Because, 
when questioned about it, they knew better 
than to answer. Was it there the shoe pinch- 
ed ? this shows us how to frame the remedy. 
When a man is taken up for stealing lead or 
iron, provide that, if he won’t answer, and 
answer to satisfaction, it vhall be concluded 
that he stole it, and he shall be dealt with 
accordingly. Ay, but this is making him 
criminate himself: that is against the rule 
which forbids the putting it to a man to ac- 
cuse himself: a mode of pro<‘edure which 
lawyers abhor, cxcefit whei elhc\ li*id their ac- 
count in practising it, and which non-lawyers, 
taking the interested clamour of lawyers for 
the voice of reason, abhor without reason. 

Tiue ; and therefore we must not think of 
hanging, or >o much as transporting upon such 
evidence. Butapenaltv leallv inflicted, such 
a penally, be it e\er so tiiflmg, is better than 
a penalty, be it ever so severe, which is not 
inflicted : a substance, be it ever so small, has 
more stuff in it than the largest shadow. To 
make sure, say forty shillings and no more. 
To a member of parliament, forty shillings is 
as nothing : confine the penalty to forty shil- 
lings, what the evidence is, will be an object 
not worthy inquiring about. 

So much for the jienalty : then as to the 
jurisdiction ; foi that too must be changed. 
Before a jury? No; it cannot be: before 
them, putting questions to the defendant 
would never do : they are not used to it : 
they would not come into it: besides that, 
before the matter could come to them, the 
thief would be prepared and over-prepared. 
With this description tacked to it, the offence, 
if it come anywhere, must come before a jus- 
tice. Singly or in pairs, when acting in this 
mode, people (it is true) are not used to see 
justices trying theft, and trying it without 
a jury. But penalties of forty shillings, and 
ten times forty shillings, are levied in this 
manner every day: therefore, confine the pe- 
nalty to forty shillings : say nothing about 
theft, nor anything about questions, interro- 
gations, or examination ; mask the question- 
ing by words which imply questioning without 
expressing it ; lawyers will not see what you 
ar^ about, or other people will not mind them: 
and thus, with friends and fbrtune on your 
side, your bill will pass. , 

Thus spake the bold, and fortune favoured 
them. Like the Lesbian rule of old, the rule 
bent, the bar opened, and let in protection 
for the two favoured metals. 


Forty shillings* worth of lead or iron being 
worth forty shillings, how much less is the 
worth of forty shillings’ worth of any other 
thing? Such is the question which common 
sense might have put, hud she dared to raise 
her voice. But either she was not there, or 
shc^did not dare : had she spoki-n thus loud, 
lawyers would have taken the alarm, and 
protection, instead of being extended to other 
things, would have been lost to the favoured 
metals. 

The direct course would have been free 
from danger: the indirect, the evasive course, 
teems with it. I speak of the danger which 
threatens innocence. 

Pressed by pursuers, were a thief in a crowd 
to slip a purse into.voiir pocket without your 
perceiving it, or to let drop a quantity of lead 
or iron into the area before voiir house, while 
you and your family were asleep ; were any 
such chance to happen to you, to the satisfac- 
tion of what justice could you show how you 
came by it? The eye that reads this, sees, 
probably, no such danger in its own case: 
opulence and character afford you protec- 
tions of stronger texture lhaiware to be found 
in the tenor of this law: but, turning your 
thoughts for the moment, if your mind be 
strung enough, put yourself into the rags or 
the cellar that shelter the honest shoe-black 
who waits for custom near your door. 

Metals, “ lead, iron, copper, brass, bcll- 
inetal, or solder:”* cause to suspect that any 
such article, having been stolen, is concealed 
in such or such a place : complaint, on oath, 
to a justice of the peace, of the existence of 
such cause: warrant fioin such justice to 
search accordingly, in the day-time ; finding 
therein accordingly ; warrant thereupon, by 
such single justice, to cause the same, and the 
person in wiiose liouse, or other place, the 
jiame wer^ found, to be brought before t’/o 
or more such justices. These preliminaries 
adjusted, then comes tire clause authorizing 
the extraction of self-criminating evidence. 
If such person shall not give an account, to 
the satisfaction of such justices, how he came 
by the same, or shall not, in some convenient 
time, to be^set by the said justices, produce 
the party of whom he bought or received 
the same, he shall be adjudged guilty of a 
misdemeanor. Penalty for the first offence, 
40s ; for the second, £4 ; for every subsequent 
offence, £G : so that, if there were not other 
laws, by which, in case of other sufficient 
evidence, these same thefts are punishable 
under the name of theft, and with a degree 
of severity which certainly cannot be charged 
with insufficiency, this law, instead of being 
a prohibition, would operate as a licence. 

Give an account, to the satisfaction of such 
justices, how you came by the same ? -—or,' 


• 29 Oco. II. c. 30. 
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tn iMMiie eonvenient time, to be set by them, 
fivoduce the party of whom you bought or 
received the same ? If, as before supposed, 
you know nothing either of the thief, or of 
the stolen goods, — the same, after having 
been stolen out of some other place, having 
been stolen into your«, without your know- 
ledge, how should you? The probability 
is, that, notwithstanding your giving no such 
Account as IS requited, and on failure of which 
the justices are required to convict you, — the 
probability is, that, you being innocent, they 
would not convict you. Be it so * but if so 
it be, then the case comes to this that the 
magistiates, instead of pursuing the law of 
the land, puisne tlie law ot icason , and that, 
instead of extracting, or rnthei receiving, tes- 
timony from you (the defendant,) in an im- 
perfect mass, uccordingto the tei insof the sta- 
tute, they extract it from vuu in a complete 
state-— in that state in whi< h (you being, by 
the supposition, willing) tliey would have ex- 
tracted it from you, had they dealt with you, 
the defendant, as they would have done with 
any extraneous w'ltness , or if, dealing with 
you as a defendant, they had examined you 
as persons apprehended for felony are exa- 
mined, undei the statute of Philip and Mary, 
—for the purpose of being committed, or 
not committed, foi tiial, — and as defendants 
charged with any soit ot ciime aie examined 
under Roman law, for the put pose of being 
convicted or not convicted * 


* One law for one sort of metal , another tor 
another t one law ior lead^ with its uteteteras, as 
aforesaid ; another law for -pewter (21 Geo III 
e. 69 ) Fancy not, that though pewter should 
have been stolen ever so much to the “ satisfac- 
tion** of such two justices, it would be in their 
power to punish for the theft upon such evidence, 
or upon any evidence. , 

Aioreover, lead, iron, and copper, are unmixed 
metals; brass, bell-metal, and solder^ are, as well 
, as pewter, mixed ones. But, out of any two metals 
that will mix in any proportions, without limit, 
you can make as many uifFerent sorts of mixed 
metals as you please : d /orftort, out of all the 
unmixed ones, taken in the aggregate. Of these 
mixtures (not to speak oi possible existence,) 
besides the three that are mentioned, many theie 
are that have actual existence, under* actually ex- 
iting names: pinchbeck, bronre, and so forth 
Tinned omper, u it copper ® — tinned iron (com- 
monly called tin simply,) is it iron ? — steel (iron 
compounded with a minute proportion of car. 
bon,) is it iron, under the act ? Forty shillings* 
wortn of any one of the many non-enumerated 
metals, how much more or less is it worth, — 
how much more or less well entitled is it to the 
pcotecdon of the law in general, and of this law 
in {MStumlav (if the protecuon given by it be a 
proper ono,}—tliaa forty shillings* worth of any 
one of the row enumerated ones r 
Agatost the enterprises of depredators, while 
Ingar is in the same rational and therefore ex- 
iTMitdioluty way protected, honey is left unpro- 
tected; wnila iron is protected, manganese is 
unprotected; vthUo tutnifNi are protected, nar- 
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CHAPTER IV. 

IMPROFBIETY OF EXCLUDING THE TESTIMONY 
OP A PARTY TO THE CAUSE, FOB OR AGAINST 
ANOTHER PARTY ON IHE SAME SIDE. EX- 
AMINATION OF THE COURSE PURSUED IN 
THIS RESPECT BY ENGLISH LAW. 

§ 1 . Absurdity of the exclusion 

In this moie complicated case, as in the 
former more simple one, the task of deter- 
mining what is right, receives not from the 
complication any additional difiicuUy Al- 
ready, over and ovei again, the deteiinination 
has been foi med for all cases but the difficulty 
of examining and exposing what is wrong, re- 
ceives, fioin file same cause, an enhancement 
much to be regretted 

On tills pai t of the field, as on every other, 
the Mile of bimpluity, the piiiest simplicity, 
will be setn to be the rule of utility and rea- 
son the system of complication, to be a sys- 
tem of absurdity, inconsistency, and injustice, 
in dll Its shapes 

Of this ca>.e the modifications are — 

I PlaintiHs more than one First question: 
Shall each be admitted, if willing, to give tes- 
timony at the insti’iice of the other’ Second 
question Shall each, if unwilling, be com- 
pellable to give testimony at the instance of 
the othei ’ 

II Defendants more than one In this part 
of the case the questions likewise are two, 
and of the same impoit Shall each, if will- 
ing, he admitted — shall each, if iinw'iUiiig, 
be compellable — to give testimony at the 
instance of the other? 

In this case, over and above all accidental 
anomalies and nicongiuities, a curious ab- 
suidity is generated by the very nature of the 
general rule. Parties, how nuineious soever. 


snips are unprotected; and so on without end. 
when honey, manganese, or jiarsiiips, are the 
things stolen, it is a wrong and a cruel thing 
to make the thief accuse himself: when sugar, 
iron, or turnips, it is all right. 

It IS in this way that the existing chaos might 
be made, at any time, a hundred times as bulKy 
as It is; and, at the same time, and by the same 
means, a hundred times as dehcient as it is. 

Such are the consequence^, while a prejudice 
— which (unless all these clandestine laws, for 
there are more of them,* are so many petty nui- 
sances) is itself a mighty nuisance, calling aloud 
tor eradication — is, instead ot being eradicated, 
pruned. _____ 

> 2 Oeo. III. c. 28, commonly called the Bum- 
boat Act, confined to the Thames u- forty shil- 
lings’ worth of goods stolen on or near the Med- 
way or Severn, being worth more or less Uian 
forty shillings* worth of goods stolen <m or new 
the Thames. 

See also the Thames Police Act Also, 43 
Elis. c. 7t ond 15 Car. II. c. 2, relative to wooA* 
stealers. 
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being excluded: while, in the character uf* an 
extraneous witness, the testimony of a single 
deponent is sufficient to warrant, a:.d (if clear 
of contradiction, as well from within as with- 
out,) in a manner to command, decision ; — 
a single tongue obtains thus a certain victoiy 
over a thousand, that would have sounded 
in contradiction to it, had they been suffered 
to be heard. Every defendant is, ptir < tat, by 
his station in the cause, a bar : a man who, 
if suffered to speak, would be sure to speak 
false, and equally sure to be believed. Every 
defendant is a liar. 13ut every human being 
may, at the pleasure of every other, be con- 
verted into a defendant. Therefore, and by 
that means, every human being may, at the 
pleasuie of every other, be converted into a 
liar, and, in that chaiacter, his capneity of 
giving admissible testimony annihilated. 'I'he 
JUS nocendi, the power of impo'-ing unlimited 
burthens by calumnies not snirertsl to he con- 
tradicted, is thus olU red constantly upon sale, 
to every man who will pay the price lor it. 

§ 2. Plamti^l's tiK iv that' mie — Kxamination 
of this ('list'. 

Examine the auliject in detail, you will find 
the mischief, as w’ell as tj^e absui«’ity, diver- 
sified by no small viin'ety of modifications ; 
none having any reference to the ends of |n^. 
tice, all arising out of the dillerent moditica- 
tionsof the formot |)roceduie: modifications 
agreeing but in two things; their subservience 
to the ends of ai'tiial jndicatuie — their re- 
pugnance to the ends of justice. 

In the first place, let the multiplwify be on 
the plaintiff’s side 

I. Plaintiff’s testimony, — is it admissible 
in f.ivour of a co-pl.iiutiff? 

1. In cases ealled ciiminal (fiom what has 
been brought to view already, it may be easily 
inferred) the inult’plicity is not pioductive of 
any additional injury to the interests of truth 
and justice Where there is but one pl.iintiff, 
one prosecutor, his testimony is not e.xcl tided 
by the inteiest he has in the cause. As the 
testimony of one is not, so neither would that 
of two or twenty, if theie w’cie so many; but 
there aie not usually moie than one.* 

2. Case called civil: mode of piocedurc, 
action at common law'. Neither in this case, 
plaintiffs (i. e. persons having need to appear 

• In the case of an indictment, where the 

offence come.H under the denomination either of 
a felony, or of a breacii of the peace, there is 
usually some person (and but one) who, before 
the justice of the peace by whom the prelinii- 
nary examination has been performed, has, by an 
engagement called a recognisance, been bound 
to prosecute.* By this engagement the perso- 
nality of the prosecutor is fixed. • 

• Besides the prosecutor, the witnesses are 
bound in a recognisance of by the justice, 
to appear at the trial and give evidence. — Ed. 


in that character) being plural, — neither in 
this case, in the hands of a w'ell-ad vised at- 
torney, need there on that side be any dearth 
of evidence. Two persons attacked and beaten 
by four : each of the two brings bis action* 
supporting it by the testimony of the other. 
Two suits are thus manufactured out of one. 
So agreeable a circumstance may help to ac- 
count tor the establishment of the rule, and 
may be not unfriendly to the preservation of 
it. 

But suppose a claim of the pecuniary Wind, 
with or without injuiy — in short, a demand, 
preferred by two persons linked together by 
the tie of one oominoii title : two tenants in 
common, two joint-tenants. Here, either both 
individuals are obliged to join in the suit, and 
tluMK'e become both of them plaintiffs; or, if 
one be plaiiitiif, and excluded on that score, 
the other is an interested witness, and ex- 
cluded on that other scoie. True; but in the 
eliiiracter of a purge to earry off the fscces of 
inteiest, the virtue of a release has been al- 
ready brought to view if to each of them let 
this specitie he administered by turns; the 
jiecc.int matter is discharged^oiit of him, and 
he becomes a good witness for the other. 
True it is that the .speeiiic, admirable as it is, 
is not eqiiallv w'ell adapted to the constitu- 
tion of every ca'-c. Siipfiose two persons part- 
ners in tiadc; there might bean awkwaidness 
in the arrangement, were eaeh partner, as the 
exigency of the suit required, to give up his 
shall- ot the business to the other. 

'I'o pursue the inquiry through the whole 
field oi aetioiis and actionable cases, w'ould 
probabl) be thought rather a supertluous task. 
What, tor the purpose of illustration has al- 
ready been brought to view, may appear proof 
suHieient for the establishment of three facts: 
that ill one set o^’ cases, admission for the tes- 
timony of persons in the situation of pla’n- 
tilfs maj Ife gained; that in another it cannot 
be gained ; and that iiwneitber has the dis- 
tinction anylhiiig to do with the interests of 
truth and justice. 

A coiollary is, tl^jfit, in some eases, there 
may'he a convenience in this sort of commu- 
nity of interests. As«ne good turn deserves 
another, eafli associate may thus, in his turn, 
dischaige himself of his peccant matter, for 
the benctit ot the other: whereas, when, in 
point ot interest, a man has the inisfortune of 
standing alone, it may not be altogether easy 
for him to discharge his bosom of peccant 
matter, for w’aiit ot a friendly bosom to empty 
it into. 

Could anything be done by a sale without 
warranty ? or if with warranty, might not the 
interest attached to the warranty be purged 
off, as W'ell as interest in other shapes, by the 
universal elixir? Apply this to immoveables 


•f* Supruy p. 4311. 



RATIONALE OF JUDICIAL EVIDENCR [B. it. F. V. 


And io moveables: to property, real, personal, 
aijd incorporeal: learning, cuiious learning, 
fn any given quantity, might be spun out upon 
this ground. 

' 3. Case called civil: mode of procedure, 
bill in equity. The mode of pursuing, or 
professing to pursue, truth, being altogether 
different, according as, in pui suing it, you 
pronounce the word law, or the woid equity, 
—indifferent field is thus opened for the exer- 
cise of professional ingenuity The virtue of 
the purge is no less acknowledged in equity 
than in common law, but it reciprocity be 
the condition, and the suits, instead of con- 
temporary, are to be successive, the condi- 
tion of those who have to wait will be still 
more awkward here than at common law 
Equity procedure is peculiarly adapted to 
the treatment of complex cases, oi, to speak 
more properly, when a case becomes to acei- 
taiii degiee complex, in any mode pursued at 
common law it is so uttcily impossible to 
administer anything that shall have so much 
as the semblance of justice, that cases of this 
description are shaken off, by necessity, into 
the lap of equity 

If, in the field of commui law, the inquiry 
might find mattci for one volume, — on the 
ground of equity law it might find matter for 
another. Of the matter pcculiai to equity, 1 
shall content my«elf with giving one speci- 
men: for illustialion it will be sufficient, and 
more will hardly be dcsii ed 

In equity procedure, m a multitude of cases 
it will happen, that whelbci a roan shall be 
plaintiff or defendant is matter of coiitiiigency, 
matter of choice, as pai ties happen to agiee * 
In regard to co-defendants, the rule in this 
Imhalf (as there will be occasion to state 
piesently) is, that they c<imu)t, in favour and 
at the instance of a plaintiff,' be made to tes- 
tify one against anothei — but, fpr himseltf 
any defendant can employ the testimony of 
any other co-defendant, as extracted by the 
interrogatories administered to him on the 
plainti^s side. Suppose, then, thiee persons, 
Fnmus, Secundus, and Tertius, who, in the 
most natural older of things, would have 
been co- plaintiffs, but ‘Secundus, and Teitius 
stand in need of each other’s testimony in- 
stead of plaintiffs, let them be made defen- 
dants, leaving the part of plaintiff to be played 
by Primus alone, and the problem is solved 
II. Plaintiff's testimony, — is it compellable 
at the instance of a co- plaintiff? 

The modifications of this case are soon dis- 

posed of. 

1. Oases called criminal. On an indictment 

* All the interests to be disposed of by the 
courts ipnat be before the court, must have the 
opportunity of defending themselves. Will you 
join with me in my billf No. Then I must I 
iron uptm the Ust of defendants. 


! (as already stated) it is neither natural nor 
usual that there should be more than one real 
plaintiff, more than one prosecutor. Sup- 
posing more than one (two, for example,) it 
is not natural that they should have become 
such, without such an agreement as would be 
incompatible with compulsion at that time. 
Men who agree one day, may, indeed, dis- 
agree the next, but if both are bound to 
prosecute, both ate bound also to give evi- 
dence. But, bound or not bound to prose- 
cute, no individual being in a otiininal case 
recognised in the chaiacter of plaintiff, there 
is no individual (defendants excepted) who is 
not bound to give evidence. 

The case is, m this respect, much the same 
on an information It is different, and indeed 
opposite, where the prosecution is by motion 
for attachment In those cases, all testimony 
ib received in no othei form than that of affi- 
davit evidfence On trial by affidavit, every- 
body testifies that pleases; add — and nobody 
that does not please f 

Affidavit evidence is moreover (as has been 
already obbcrvcd) the sort of evidence, the 
only soit, that ib received on the pieliminary 
and woise than useless inquiry, which, tor 
the benefit and bjitihe hypocrisy of the man 
of law, undet the mask of tenderness, has 
been made to precede the trial on an infor- 
mation as likewibe on the supplemental in- 
quiry, by which, in case of conviction, as 
well on indictments as on informations, the 
tiial IS succeeded, — and on which, on the 
occasion of the oiiginal offence, the defendant 
may, without othei evidence, be convicted 
of succeeding ones Foi it is a rule — an in- 
violable rule, with learned judges, never to 
receive testimony when it is for their own 
use, but in the most untrustworthy of all 
forms Compulsion is, therefore, out of the 
question in all these cases 

In the case of felonies, on the preparatory 
inquiry performed by a justice of the peace 
antecedently to the trial, the testimony of 
every peison without distinction is compell- 
able, at the instance, as well as by the au- 
thoiity, of that magistrate. Thence, supposing 
in the first instance two piosecutois, and re- 
luctanet to supervene on the part of either, 
his testimony might, at the instance of the 

•f No man is compellable either to make, or 
to join in, an affidavit. Parlies are virtually com- 
pellable, by the interest they respectively have 
in the cause* the prosecutor, lest he should fail 
in obtaining the service demanded; the defen- 
dant, lest ne should be bound to render that 
burthensome service. Extraneous witnesses are 
at perfhet liberty; they take part with one side 
or another, as interest (sdf-regardmg interest 
or sym^thetic) prompts them : so that here you 
have no witnesses but partial ones, and these < 
firee from the check of cross-examination t their 
testimony d^vered in the least trustworthy form 
that can be found for it 
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other, be compelled notwithstanding; viz/by 
the authority of the magistrate. 

In the same cases, the same obligation ex- 
tends to the other preparatory inquiry, viz. 

that before the grand jury ; supposing it pre- 
ceded by the inquiry before the justice of the 
peace. 

But in such indictable offences as do not 
come under the denomination cither of felo- 
nies or breaches of the peace, no such pre- 
vious inquiry before a justice can take place: 
nor in felonies, though usually, does it neces- 
sarily take place : still less in breaches of the 
peace. In these cases, therefore, probably, as 
in attachments certainly, justice is, on this 
occiision as on so many others, left to take 
her chance. On the inquiry before a justice, 
the mode of compelling attendance, for the 
purpose of testification, as well before the 
grand jury as on tlie trial before the petty 
jury, is by an engagement callqd a recogni- 
zance ; into which, prosecutors, as u’cll as 
extraneous witnesses, are by that authority, 
and on that occasion, compelled to ent«‘r: 
one person usually (possibly, in some in- 
stances, more than one) undertaking, by one 
recognisance, to prosecute as well as testify ; 
another, or others, und^taking, by another 
recognisance, simply to testify, nothing being 
said of prosecuting. 

Is there any other mode of compelling the 
appearance of a man, in cither character, be- 
fore a grand jury ? None that 1 can find in 
the books : 1 know of none. 

2. Cases called civil : procedure, by action 
at common law. 

Compulsion is here altogether out of the 
question, as between plaintiff and plaintiff. 
We have seen how, in some ca'^es, Iwo men, 
having cacli of them the sort of interest that 
a plaintiff has in the event of the cause, may 
each purge himself of the legal part of that 
interest, while the moral part keeps its hold 
as firmly as ever in his hi cast. But where 
the patient is a human creature, this, like 
orlicr purges, supposes consent : a suitor can- 
not be purged with a drenching-horn, like a 
horse. 

3. Cases called civil : procedure, by suit in 
equity. 

In the case of a single plaintiff, we have 
seen, that in that character a man can never 
be compelled to give testimony, — and also 
for what reason. The same reason would, 
if there were a thousand of them, be equally 
conclusive. 

§ 3. Defendants more than one — their testi- 
mony in favour of one another, how far 
excluded by English law. 

L Can the testimony of one defendant be 
Hceived in favour of another? 

1. Cases called criminal: procedure, by 
indictment or information. 


In these cases, as in all others, the stib- 
tion of defendant is a situation to whieVihe 
plaintiff nominates : it depends not upon the 
nominee to resign it ; if so, it would not be 
often filled. Fur the purpose of the principal 
inquiry, called the trial, a man cannot indeed, 
under this mode of procedure, be stationed 
in it without the fiat of a grand jury : but, 
unless the story appear preponderantly im- 
probable, that fiat will naturally he (at least 
it ought to he) commanded by the evidence : 
and it is the characteristic of this species of 
inquiry, to hear evidence but on one side. 

^ In this case, when the inquiry is the prin- 
cipal one (the trial,) can a defendant, with 
bis own consent, at the instance of a co- 
defendant, give testimony in favour of such 
co-defendant? No, and yes. No, in words: 
yes, in effect. No : for in that situation, let a 
man say what he will, it is not evidence. No 
oath can he administered to him : not a ques- 
tion, as we have seen, can be put to him by 
anybody. Yes, in effect : for to the defen- 
dants, to each of them, be their number what 
it may, liberty is always given to say, or to 
read, w'batevcr be may think proper, under 
the ii^ine of his defence. Being allowed to 
say whatever he thinks tit, — if, in what he 
says, there be anything capable of operating 
in favour of a co-defendaut, — what lie thus 
says in favour of another, will naturally ope- 
rate upon the mind of the jury w'ith no less 
peisiiasive force — will naturally, if there be 
any (liffereiice, operate with more persuasive 
force — than anything which, more particu- 
larly or exclusively, operates w’ith the like 
tendency in favour of himself. 

As to affidavit evidence, and as many in- 
quiries (whether principal, preliminary, sup- 
plemental, or solo) as arc carried on in this 
uninquibitivc ipode, and as many sor^ of de- 
mands (penal or iioii-penal) as are judge! of 
by the lij^ht of this most commodious sort 
of evidence, — we shall find, in the case of 
co-deleiidants, admission standing upon the 
same easy footing as wc have seen it stand 
on in the case of qi^-plaintiffs. With the pen 
of an attorney to speak through, let a man 
present himself in U>e garb of a witness,— 
be he ^vlnf he may, party or not party, inte- 
rested or not interested, perjured or not per- 
jured, — be the occasion what it may, — thus 
introduced, all doors and all ears are open to 
him. 

2. Cases called civil: procedure, by action 
at common law. 

In the case of plaintiff and co-plaintiff, the 
efficacy of mutual good offices and of pur- 
gative releases has already been brought to 
view. But, even in that more manageable 
case, we have seen it limited ; and, as be- 
tween defendant and co-defendant,— -if the 
action be of the number of those in whieh 
conduct of an injurious nature is imputed*— 
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tiM ipedfie li, of course, in this difficult case, 
HQ 'more applicdile than in that more easy 
one. 

In a ease of this sort, as it is not necessary 
for- the defendant or defendants to be present 
during the trial, so neither is it altogether 
natural or usual : whatever a man, guilty or 
not guilty, can find to say in bis defence, he 
in genenu regards it as more ebgible tu tiu^t 
to the learning and eloquence ot lii<) advocate, 
than to any chance he may have of gaming 
credit for anything he might wish to sa}, 
either in his own favour, oi in favour of a 
fe!low>defendant, in the character of testi- 
mony, though not allowed to be deli vet ed 
under the technical name of evidence The 
sort of presumption here supposed, is of vciy 
rare occurrence Certain it is, that it will 
not experience either much inward satisfac- 
tion, or much outward encouragement, fiom 
the learned and eloquent gentleman, to the 
remuneration of whose learmngand eloquence 
his money (if he has any) has been applied. 
If he is guilty, their opinion will be (and in 
this case it will probably be a just one,) that 
the duty of deinqiist rating his innocence can- 
not, with equal probability of siicce<#, be 
either trusted exclusively to any but them- 
selves, or so imuh as divided with them- 
selves. If he IS not guilty, any endeavour 
which he may he inclined to use to make 
known his innocence, will naturally be le- 
garded as a sort oi invasion ot their rights 
Success depends not upon tiuth and justice 
but upon that sort oi leatmng which has been 
created for the puipo‘«e of being made the 
subject of a monopoly of that monopoly, of 
which, at the expense oi so much money as 
wen as so much labom, they have obtained 
their shaie. 

Where punishment oi so h)gh a natuie as 
that which IS attached to oiTencos of the rank 
of felony, is at stake, the judge is 'naturally 
averse to the task of a'lggesting any observa- 
tion, the tendency of which may be, unjustly, 
or even justly, to diminish the chance which 
the defendant may have of making his escape 
from the severity of the law To the case 
between individual and individual, in which 
one cannot lose but the othei must gayi, this 
sort of tenderness does not (for the demand 
created for it by popular prejudice does not) 
extend. In summing up the e\ idence on the 
trial of an action, the judge would say to the 
jury without scruple, “ Gentlemen, the de- 
fendant Nokes has said so and so in behalt 
of defendant Stiles; but the law requites 
yOtt to lay all this out of the cose , for it is 
not wVhneb*** 

in all purely pecuniary cases, to which the 
virtoa of the mendacity-fuge diaphoretic does 
not extend,— -the natural effect which, in the 
cswa of a plurality of defendants, results from 
the ttxdttsioii ppt upon the testimony of in- ! 


dividuals in this situation, has already been 
brought to new. In English jurisprudence, 
in the class of cases here in qtiestion, this 
mischief operates with undimimshed strength. 
To rid himself of u troublesome witness, an 
unscrupulous plaintiif has no more to do than 
to putliiin upon the list of deieiidants * Seeing 
a man upon that list, a learned judge wants 
nothing more to satisfy Inin, that the testi- 
mony oi that man (be he uho he may) is un- 
worthy of all regard , and to engage him, of 
course, to give his assurance to the jury to 
the same effect. 

li, indeed, to the same purpose, on the 
same occasion, the testimony of the same in- 
dividu<il had been presented in the form of an 
affidavit, unchecked by cio8S'examination,tbe 
case would have been veiy different it would 
then have been good evidence and, like the 
tcstiinony of any extraneous witness, have 
passed with«him for what it was worth. 

Nay, but the plaintiff has no such power: 
we aie aware of the mi-ehiei, and have pio- 
\idcd against it he may put a witness, if he 
pleases, upon the list oi defendants ; but if no 
evidence is given that afft. its such defendant, 
his testimony is received notwithstanding. 

Yes, vciily provision you have made; and 
against this abuse with about as much felicity 
and about as much zeal, as against the rest of 
that mountain oi abuse which is the source 
and measme ot jour profit Every man who 
has a fartliing to gain by lying, will always 
be suie to lie tins is your theory this is 
what you are bound by you are e'-topped 
honi questioning it It he be not, on what 
preteme do jou exclude a deicndai.t fioin 
deliveiiiig his testimony at the instance oi a 
t o-defendant ’ If, iii h case affoi ding, in point 
of moral mteiest, two plaintiffs, one of them 
l.ds been ileaied of legal mteiest, by the name 
of pioseeiitoi, oi lij the relaxatorv putgc, — 
and the purge, though it has given him com- 
petency, has not given him vciacity along 
with It, — to stiike the defend.aiit witnesses 
dumb, li thei e be a dozen oi them, whathas he 
to do, but to say a w'ord or two against eaeh^ 

Nay, but the ease jou are thus bunging out 
against us is an extraoiditinry case — Not so 
veiy extraordmaiy but, howevei, take this, 
which IS hut too OI dinary a one Plaintiff, 
theic IS but one. witness, an extianeous wit- 
ness w'ltness, but that one, which is suffi- 
cient. But this one witness is a liar hound 
to the plaintiff’s side, either secretly by the 
only interest that you acknowledge to have 
any influence, or by any or all of the other 

* If, after the evidence has been heard on the 
part of the prosecution^ no case has been made 
out agaigst some one or more of the defendants. 
It is usuu to allow him or them to be acquitted 
at once, so that they may be able to give evi- 
dence on behalf of the remaining defendant or 
deiendants, if required.— JBdL 
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kinds of interest put together: is it mofe tothedeponent (were he to depose,) after th» 
unreasonable to suppose one liar on this side^ questions put on the other side, with the an* 
than a dozen on the other ? For if you are swersto them, have been heard. Equity cross- 
not sure of their being liars, or even if you examination, — questions put in private, by a 
are, what should hinder you from suffering clerk, who, unless bribed, cares not a straw 
them to be heard ? for either party, nor for nnything but the 

But it is vain to argue without data. The gettirigthiough his task with the least possible 
matter in dispute being given (and now let trouble : questions framed fur him by a per* 
the case be a purely civil one, — nothing of son to whom it was not possible to know a 
injury supposed,) the question is, whether syllable of what the deponent would say, in 
the testimony of the d.-tendant, called for by a answer*to que^tions put on the other side. 
cO'defendant, will or vvill not be trustworthy. Tell me then, once more, on what bench 
His trustworthiness depends, — nut upon the and under what name you sit, and I will tell 
cause, or the relation the man bears to the you what jou will think; or at any rate (if 
cause, — but upon the station, the judicial the term thinking be improper) what you 
station, which, at the instant of pi onouncing will do. Is it your buMiiesii to cancel pa- 
the decision, you, hi^ judge, happen to occupy, pers,* or keep rolls The sham cross-exa* 
On this, as on so many other sulijects, tell me inination is the only one that you will suffer 
your station, I will tell you your opinions: to be made: and it is upon the strength of 
unless your station be ascertained, you know this mock security, that you will give your 
no more what your 0|)inions are un/he bench, confidence to the defendant’s evidence. Is 
than you knew what they were while at the it your business to hear pleas before the king 
bar, till you knew whether it was for the himself, when he is not there Nothing less 
plaintiff or the defendant you were retained, than the true cross-cxamiiiation will serve 
Are you a Chancellor, or a Master of the you; and with this best secuiity at your com- 
RolK ? The man is a ti uc man. Are you a mnnd, forasmuch as you caji get nothing 
judge of the King’s Bench ? He is a liar, and better, — in this case, to make sure of hear- 
one that would deceive your jurymen, as sure ing the truth, and the whole truth, you shut 
as you suffered them to hear him. Being a your ears against the evidence. Are you that 
judge of the King’s Bench, are you, nioi cover, double sort of man called a lord commisssioner 
a coininisMoner of the great seal ? The man of the Great i^eal ; or that other double sort 
is trustworthy or untrustworthy, according >.ort of man called a baron of the Exchequer ? 
as you sit on the one side or the other of a The true and the sham cross-examination 
narrow passage. Are you a baron of the Ex- are the same thing to you: but, at any rate, 
chequer? Ills chat acter changes backwards with the good security in your hand, your 
and forwards, without your being at any such ears are shut against the evidence : with the 
trouble as that of crossing the passage: — the bad security, they are open to it. 
from the same hench, and without stirring, you Be this as it may, — whether you are the 
serve out or whichever hap[)eiis to single sort of man, or the double sort of 

be called for: if it be law, tlie man is a liar; man, you are at any late that other sort of 
if it be equity, he speaks true. man, in wdiose jyiidgment (where it if by 

Tell us, then, what is law — tell us what is himself that the decision is to be formed, ' 
equity ; tliese are both of your own making : ii<> examiniftion at all, is a better way of 
each, whatever you are in the mood to make it. coming at the truth, aivl the whole truth. 
The tissue of inconsistencies and absurdities than either the good mode of examination 
is not yet at an end. In what court is it that or the bad one. Should the man he sitting 
the testimony of a defemlant, called for by a or standing oppositely ou, you know better 
co-defendant, is not receivable ? In the court than to put a single question to him, or to 
where, in case of mendacity, the most effee- sulFcr one to be put to. him by anybody else, 
tual means of exponiiig it are in use. In what It must be ttirough the pen of an attorney, 
court is it that the testimony fiom that same if you hear him ; and through that medium 
source is receivable? In the sort of couit you hear anybody. 

where no such means are suffered to be ein- Instead of missing, would you wish to 
ployed. In a common-law court, there is cross- find, the truth? Instead of common law and 
examination. True; that is to say, piovided equity, would you wish to administer justice? 
a jury be there to hear it, — not otherwise. Instead of learning and science, would you 
III a common-law court, there is cross-exa- wish to judge according to common law and 
mination: in an equity court, there is cross- common honesty? Go to any court of con- 
examination : in both, the croSs-examinatioii science, — go to the study of any country 
is the same sort of thing, in the eyes of those justice ; learn there to forget your learning; 
to whom the most different things become in that oblivion you will find the beginning 

the same thing when called by the same name. — '■ ■ 

Common-law cross-examination, — questions « Chancellor. + Master of the RolUi 

put ip viublic, by the adv‘-**-ite of the party, + Court of Jong’s Bench. 
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of wisdom. Among the shopkeepers, more 
surely ; for before their court hangs a cur- 
tain, behind which (happily for the great 
body of the people) eyes such as yours have 
.not been allowed to penetrate. In the study 
of the nnleamed magistrate, more sparingly 
you must there content yourself with such 
femains of wisdom as your vigilance has not 
yet succeeded in rooting out of it. 

IL Can the testimony of one defendant be 
compelled at the instance of another ’ 

1. Common law. Case, criminal * proce- 
dure, by indictment or infoimation occa- 
sion, the principal inquiiy, the trial. The 
answer, in this case, is clearly m the nega- 
tive. In the very nature of the case, obli- 
gation to testify supposes interrogation. But 
on the trial, no question can be put to a de- 
fendant by anybody : therefore, not by a co- 
defendant. 

2. Law, common or equity case, criminal 
or civil * procedure, by in^ctment or informa- 
tion; inquiry, sole, principal, prebminary, or 
supplemental . form of testification, affidavit 
evidence. Whenever the evidence is delivered 
in this form, the answer must still be in the 
negative. Nd interrogation, no compulsion 
and affidavit evidence is’ being interpreted, 
uninterrogated evidence. 

3. Common law case, civil or (if in some 
respects considered as cnmiiidl, and spoken of 
under the name of penal,) — procedure, still 
by action. Answer still in the negative I No 
interrogation, no compulsion, no question can 
be put to a defendant by anybody, therefore, 
not by a co-defendant. 

% 4t, Defendante mote than one — their testi- 
mony ayatnstone another, how far excluded 
by English law. 

Can the testimony of one defendant be com- 
pelled, to the disadvantage of anothei ^ 

1. Criminal cases. « • 

Procedure, by indictment, occasion, the 
principal inquiry, the trial 

To an individual in this situation, no ques- 
tion, as already obseived, can be put by any- 
body : therefore no evidence, to the prejudice 
of one defendant, can 1>e thus extracted from 
any other. In regard to any statement that 
may happen to flow spontaneously from the 
lips of a defendant, speaking in his own de- 
^nce (as above,) the same observations as 
above are applicable: with only this differ- 
ence, that, when anything that falls from a 
|>erson in tlus suspected situation piesents 
Itself to the judge as operating to the dis- 
ndviuitage of another individual in the same 
piMioainent, — the nullity of it, in the cha- 
racter of evidence, ivill, by an English judge, 
be much more apt to be noticed and held up 
to view, than in the opposite case. 

Where the 'procedure is by information 
there is no other difference in this respect 


than what may be supposed to be produced 
by the inferiority of the maximum of pu- 
nishment in this case, in comparison with the 
maximum of punishment applicable in cases 
prosecutable in the way of indictment. Sel- 
dom indeed, if ever, in the case of an infor- 
mation, will the occasion for any such remark 
on the part of the judge present itself. 

Procedure, by attachment . evidence, affi- 
davit evidence. Here, the evidence being 
all read of course, the judge makes whatever 
application of it he thinks fit In the cases 
winch we shall come to presently, in which 
the testimony is also presented to the judge 
in the form of ready-writtcn evidence, it is 
not heard by the judge, except in so far as, 
for that purpose it is especially called for. 
and the question, for or against whom it 
shall be employed, resolves itself into the 
question, at whose instance it shall be read. 
The evi(]pnce being, according to his own 
theory, of the decephtious kind, he is, ac- 
coi ding to that same theory, constantly de- 
ceived by it 

So much for persons actually in the situation 
of defendants But, of two persons having 
borne in the same ciiminal transaction exactly 
the same pait, it may happen that one shall 
be put into that [leiilous situation, the other 
not This accoidingly is the case, as often 
as, by a reward, of which impunity forms the 
whole or a pait, one of two delinquents is 
engaged to come for ward against another, in 
the charactei of an extianeous witness. 

Of this ground of suspicion and untrust- 
worthiness, and of the use which English law 
SCI uples not to make of this most suspicious 
of all imaginable evidence, to this most dan- 
gerous of all imaginable purposes, notice was 
taken at the outset of this research. 

But what is done in this way in the strong- 
est of all cases, is done in the same way in 
all othei cases of infenor stiength and the 
like complexion To dwell upon any of these 
infei 101 cases, w ould be an anticlimax Such 
admissions arc most perfectly consistent with 
that gigantic exception all of them as com- 
pletely repugnant to the general rule. 

2 Civil cases . procedure, in the way of 
action at common law. 

In this case, also, no question can be put to 
a defendant in behalf of anybody ; therefore 
not in behalf of a co-defendant 

3. Case, civil law, equity law : procedure, 
by bill in equity. 

On this ground, confusion is in all its glory : 
the powers of darkness bavemustered all their 
force 

At common law, though testimony, in whole- 
sale quantities, is pronounced deceptitioua 
withmit knowing what it is, — still, take any 
given lot, it is either capable, or incapable of 
being true * it is not capable and incapable at 
the same time. 
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The absurdities and injustice of common 
low were not enough for equity : she has made 
improvements : and in equity, the self-same 
statement concerning a matter of fact — the 
self-same proposition, is true and false at the 
same time ; for or against A, it is true ; for 
or against B or C, it is false. You who read 
this, were you sitting this day twelvemonth, 
at one o’l-loek p. m., in your study? and in 
your answer, or your depositions, do you dc- 
lare as much? It is true, ns against youi- 
self : it is false — false beyond all possibility ot 
being true — as against me, a defendant along 
with you in the same oause. 

Look to the origin of this dilference, you 
will find it in the joint iiilhience of several 
concurring causes: — in the practice of pur- 
suing, on the occasion ot such cause, two 
modes of collecting evidence, by (tustrei and 
by depositions^ agreeing in nothing but their 
unfitness for the purposes of truth an*d justice: 
in the confusion pervading the whole texture 
of the answer — (‘l.iinis and conce-sions con- 
founded with ulfirinations and denials, — \\ Imt 
a man savs in the character of a ii.irtv, with ; 
what he says in the character of a witness, — 
propositions concerning the question of right, 
with propositions concernii.^ the question ot 
fact. 

Where! er the object has been to relieve, 
and not to plunder the alliU'ted, to mitigate, 
and not toaggiavate theii sutlerings — wheie 
the object has been to bring to light the ti nth, 
and the whole of the truth, for the put poses 
of justice, — where such have been the object-, 
and the obtaining the siniultaneous presence 
of all parties in court Inis been neither physi- 
cally nor prudent ially inipiacticablc, the mode 
of collecting the evidence every where has 
been alike simple and elfeetual. K.ieli party 
has been admitted to declare so much of w h.it 
he kiiow's, as piomises to operate in l.iiour 
of his own interest; e:ich party, at the in- 
stance, at the inteiicg:itioii, and thereby to 
the, advantage, of every other: — the testi- 
mony of each party in his own behalf, allowed 
to be delivered, and received for what it is 
worth; the testimony of each party, when 
so delivered, allowed to be controveited hy 
every other party', scrutinized by counter-in- 
terrogation, opposed by counter-evidence. 

Such, accordingly, is the practice in the 
courts of conscience: such is the practice of 
the unlearned judges called justices of the 
peace, except in so far as, hy exclusions f'oi cod 
upon them by their learned superiors, they 
have found themselves compelled to swerve 
from it. Such is even the practice on trials 
before juries: deduction made of the still 
more extensive exclusions, by which the bud- 
get of evidence is regularly defrauded of those 
parts of its contents which are likely to be 
most valuable ; viz. the testimony of those 
individuals, to whose perceptive faculties the 
VOL. VII. 


facts belonging to the cause w'ore most likely 
to have presented themselves. 

In equity (as already observed,) in orte 
and the same cause, testimony is delivered in 
masses of two shapes, each different from the 
other, as well as fiom the only good one. One 
mass, in the form of what is called an answer^ 
containing the ready w'ritteii testimony ex- 
tracted from a defendant by the ready writ- 
ten questions contained in the bill — an in- 
strument draw'll up by the plaintiiTs law as- 
sistants, and without his perusal (or at least 
without his signature) exhibited in his own 
name; and in which those questions, the an- 
sw'crs to which are expectx*d to be true, are 
preceded hy chartjvs — a sort of testimony, 
which (as alicndy observed) is allow'ed to be 
true or tal-e at pleasure. In this shape, tes- 
timony is not (‘ailed for at the hands of any 
persons that arc not parties, iw'r, among par- 
ties, at the hands of any persons that arc not 
defendants in the cause. 

At common law, though the best evidence 
is so caiefully weeded out, jet when once a 
lot ot (‘vidcnce has been permitted to come 
into exisleiK'e, evciy use tliaf is cafathle of 
being made, is peimitted to be made of it. 
(\ipable of being true with relation to any 
one pi isoii, it is allowed to be erpuilly (‘apa- 
ble of being tine with relation to everybody 
else. Tar otherwise is it with the sort of 
evidence exti acted iiii(l(‘r the name of answer, 
hy the pioci'ss emploved (as above) hy the 
praelilioiier in a coin t of eipiity. The answer 
(the part ot it m question) isgood as against 
line, the defendant w hose answer it is. But 
I is it good, ought it to be acted upon as good, 
as against \ou, another defendant along with 
me in the s niie eause t To both questions the 
, I espouse most now he in the negative.,. Of 
what iiattiie is the danse in question? Ari ac- 
kiVDwledgmiwt, having respect to the ques- 
tion of right? or an a-scr^ion, a deposition, 
having respect merely to the question of fact? 
If it he an acknowledgment of right, my right 
to give up a claim of my own is indubitable: 
but that I ought not ?o have any such right 
us to give up any claimjof yours, is equally 
indisputable. • 

Is It a statement concerning a matter of 
fact ? Even here, its title to be admitted, as 
against you, in the character of evidence, will 
appear to he had, or at least questionable. 
Let the fact he even of the number of those, 
ill relation to which, at the time at w'hich it 
happened, I ihyself w'as, if I speak true, a 
principal witness — a fact w'hich, if I am to 
be believed, 1 saw with my own eyes. That 
against myself, in relation to any claim that 
1 have made, it may, and without any danger 
of injustice to my prejudice, be taken for 
true, is manifest enough : but as against you, 
and to the defeating of any claim of your’s, 
has it an equal title to be taken for true? V 

Kk 
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«ny» certainly not an equal one; for there is 
this difference: you, in your situation, pos- 
sess not that foculty of counter-interrogation, 
which, for defence a^jaint-t injustice, is in your 
situation necessary, but in tniiie not By mis- 
conception, 1 may have been contessiiig tiiat 
to be true, which in hiet uas nut so In the 
view of favouring the pUiiitilF at youi ex- 
pense, and at the expense ot ti utb and ju&tiee, 
with or without hi» piivity, I may have lieeii 
confessing that to he true which you knew 
at the time to be false It ought nut, tlioic- 
fore, to be taken for ti ue a« against you, with- 
out youi having the faiultv to contiuvert it, 
in the event ot your legatding it as talbc to 
contiovert it, viz by questions put to me in 
the way of couriter-intcMogatioii — of cioss- 
examiiiation But questions iii this way, the 
forms of the com t do not, on the occasion in 
question, allow you to put to me What they 
do allow and require is, th<it each ot two 
defendants shall, in an instiuiuent called bis 
answei, make response to all such piopei 
questions as the plaintiff in his bill shall have 
propounded to him what they do not allow 
18, that either'Xif two defendants shall, in this 
stage of the cause at least, put any question 
to the other 

In the first of these two cases, the exilii- 
sioii IS just in itself would be just on e\ery 
occasion, and in cvety couit But what i" it 
that IS here excluded i* Not testimony, but 
unjust power a poivct on my pait to give 
away youi lights 

In the other case, the exclusion may also 
be just , but if it be, it is so in no utlu i ih tii 
a hypothetical and iclativc sense, lelation be- 
ing had to the funus of the i oiii t — the foi ms 
actually iii use Setting aside that casual and 
adventitious and deploiahle circumstance, the 
proper coutse is, not to ixclude the one of 
two sets of evidence, but to admit theolhei 
not to pi event my }lcpositioii fium being taken 
into considei ution us against juu, but to al- 
low youto put counter-questiunsto me,as you 
might do if Iwcie not a paity in the tauso — 
if the interrogations pili to me, were pul to me 
ill the chaiactci of an extianeous witness 

The judge would not then,Vc reduced, as 
now, to the necessity ot denying, exjilicitly 
or implicitly, a (ii oposition which the weaker 
powets ot Locke bowed down to as impieg- 
nable-— It tf tmpoistUe for the same thing to 
be and not to be. He would not have been 
reduced ^as now he is eveiy day) to declare, 
ill deeds if not in words, that the same evi- 
dence 18 certainly true and ccttainly false 
Tq> the philosopher, by w'hoiii nothing w'as to 
be got by it, the task was an impossible one . 
but to the lawyer, into whose lap every day’s 
profit is poured by every day’s nonsense, nei- 
ther this nor a greater absurdity (if the na- 
ture of thbigs affords one) ever presents the 
unallest difficulty. 


The other shape, in which, in the same 
courts, testimony is delivered, is that of a mass 
of depositions; a name extending elsewhere 
to all testimony, but confined, in English law 
jargon, to the designation of such testimony 
as IS delivered in that particiilai shape An^ 
swet 1-5 the name appi opi lated to the testimony 
dell voted by a defendant, in leply to the ques- 
tions pro|)()unded to him on the pait of the 
plaintiff III the initiative insti uraent called the 
bill Depositions is the name appropiiated to 
the testimony delivcicd by a witness, in reply 
to the questions put to bun vivd voce in a 
closet, by a soit ot judge or set of judges, 
whose authorilv is conhiied to the collection 
ot testimony, without pow'cr to make use of 
it 

This mode is a mode appropiiated to the 
collection of the testiiiiony of persons spoken 
of undcM the name of iriinesses But in this 
same wa^ a defendant, eveiy defendant, may 
be examined as a witness — after a course of 
examinatiou, the duiation ot which is alw'ays 
counted by months, nor luifrequently by years, 
— rc-exaifiincd in anothei and much worse 
mode, uiidci this other name 

Examined but iioW'', at whose instance, 
and foi what pi» pose ^ By the bill, at the 
instance of the plaintiff only , against him the 
defendant only , his testimony not being at 
that time obtainable at the instance of any- 
body cKc, noi euiplo\ able us against anybody 
else, that is, as against any othei defendant, 
— as we have been seting, and lor the rela- 
tively good reasons tint w'e have* seen. By 
the infenoffiitones (the name given to the 
questions now' put to him by the examining 
judge oi jiulges,) he may be re-examined at 
the instance ot the plaintiff oi plaintiffs, as 
against atij otlici defendant or defendants, he 
may be examined, now foi the first tune, at 
the instance ot any othei defendant or defen- 
dants, as against the plaintiff oi plaintiffs, or 
as against any thud defendant or defendants. 

Collected in this mode, his testimony may 
now be employed against othei s beside him- 
self employed, and wuth propiioty, but if 
with piopiiety, foi what reasons, and thence 
on what conditions ? On (*oudition that eveiy 
person against whom it is employed, shall have 
the faculty of employing his exertions for the 
coirection, completion, and (upon occasion) 
contradiction of it, by countei-iiitei legation 
and counter-evidence. In this mode, — is it 
at the instance of the plaintiff that he is exa- 
mined * This faculty the plaintiff possesses of 
course for — with i elation to the self-serving 
testimony, which the defendant, as far fts 
conscience and prudence will give him leave, 
wi\^ not fail to bring forward — the interro- 
gatories formed by the plaintiff’s agents, and 
fiom them receive and employed by the 
amining judge or judges, will have an e&ct 
analogous to that of the counter-interroga* 
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tories propounded to, .and in the case of, an 
extraneous witness. 

On this footing stands, it should seem, the 
law of reason; and on this same footing, fur 
aught 1 know, may stand the uctually esta- 
blished law. 

But, to the faculty of administering to a 
defendant interrogatoiies fiom all those va- 
rious quarters to all those various pin poses, 
actual law adds a limitation, a saving clause: 
saving all just exceptions. These exceptions, 
self-styled just, — what are thej ? Excep- 
tions on the scoie of interest. Of what in- 
terest? This is moie than I can undertake 
to answer, at least with any full assurance. ; 
A defemlant without interest in the cati-e ? j 
How can that be? If he is without interest, ' 
this very exemption from interest is recog- 
nised as a circumstance, the etfect of whicli 
is to preclude the fdaintilf fiom dei^ling with 
him in the chaiaoter of a defendant. 

On the score of interest, a defendant not 
to be re-examined against himself, at the in- 
stance of the plaintitf-’ Wliy not (iood oi 
bad, the inteiest did not exclude him from 
being examined against himself at the instance j 
of the same poison the lir>t lime; why should 
it a second ? • 

On the score of interest, a defendant Pri- 
mus not to he examined against hiniselt, at the i 
instance ot defendant 8eciindiis ? Why not ? i 

Applied to the present case, the import of , 
the woid interest is indistinct and obscure, j 
Speaking of a defeiidant as having an iiite- j 
rest in some cases (viz. in the cases in j 
W’hich, on the seoie of that interest, his tes- j 
timoiiy is excluded,) implies that there aie , 
other c.ises in w'hieh he has no interest, viz. | 
those cases (^foi such thcieaic) in which his \ 
testimony is admitted. lUit a detciulaiit — 
a party in the cause — and jet without inte- 
rest in the cause? IIow' can that he? 

But it inav happen (it may be said,) and 
every now' and then does I!ia[ipen, that a per- 
son is actually made defendant in a cause in 
which, whether he be thought or no to have 
an interest, he really has none ; for in every 
cause it rests with the plaintiff to put upon 
the list of defendants any person and eveiy 
person he thinks tit. True ; but when cases 
of this description are laid out of the ques- 
tion, the diilieulty remains notwithstanding. 
In this case (supposing the existence of it 
ascertained,) the name of the defendant, the 
name which ought not to have been put upon 
the lislf, may be struck out of it. Those 
cases in which the defendant has clearly no in- 
terest to any sort of purpose, being set aside, 
there remain cases in which he has not, and 
at the same time has, an interest, — haa an 
interest, to the purpose of the continuance 
of his name on the list of defendants, — has 
not an interest, to the purpose of his testi- 
mony's being regarded as inadmissible. 


1. First, let it be proposed that he be ex* 
amined at the in&tancc of the plaintiff. It 
must then be either as against himself, or as 
against another defendant or defendants : for 
though two or more persons happen to find 
themselves together on that side ot the cause^ 
it may happen to them to have interests as 
opposite to each otlier, as that of any one of 
them to that of the plaintitT. inasmuch as it 
lests with the plaintitT to put upon the list 
of defendantM whatever persons he pleases. 

Moreover, what may aEo happen is, that 
on the plaintifT’h side ot the cause there may 
be more persons than one ; say two : that, as 
between those two plaintitfs, there may be, to 
some purpose or other, an opposition of into- 
rist.s, as between two defendants; for though 
no person cun be upon tlie list of plaintiiik 
without his elioice, \et so it may happen, 
that in consideration of a community of in- 
teic^s in Mime lespeets, two iiaturul adver* 
saiies may enter into this sort of alliance.* 

On this occa^ion, as against the defendant 
hiiii^idf, it is a conceivable case that the 
|)l.iintilf mav wish to examine the defendant, 
thoiieh a case not likelj to belfrequently ex- 
einpliiied. A dcfend.int cannot come to be 
examined on belialt ot tlie plaintiif, under the 
n.ime ot examiii.it ion (viz. by interrogatories 
put to him In a cleik in the examiner’s office, 
or a m.istei in chancery, or a set of coinmis* 
sioneis appointed for the purpose,) without 
having alread) been examined by the plaintiif 
hnn-elt, that is, by the law'-assistants of the 
plaintiff himself, without the name of exami- 
nation, — viz. Ill and by the iiistiuinent called 
the bill. 

But, in general, the interrogation by bill — 
the ex.imination that extiacts the testimony 
ill the siiape of an instrument called an «»- 
su'vr , — tiiat ex'ami/latioii, not withstanding the 
tiqie and o|^)ortunity it affords fur concert- 
ing with an attorney thg means of evasion 
and safe |ierjnr\, will be much more eflicient 
than the exumuiation (lerformcd through the 
medium of the judge oi judges ad hoc (the 
examining cleik, the hiaster, or the commis- 
sioners;) viz. the examination by which the 
tc.stimony is j^oduced in the shape of an in- 
strument composed of depositions. More effi- 
cient ? Why? 1. Because, by bill, the plain- 
tiff, that is, his law-assistants, w'ith the help 
of exceptions to the arisw'er, and amendments 
to the bill, keep on examining the defendant 
till the plaintiff and his law-assistants are 
satisfied with the completeness at least (if 
not with the correctness) of the answer ; or 


* Four co-claimants on an insufficient fund : 
two put themselves together on the list of plain* 
tiffs: the two otliers are put by them upon the 
list of defendants : between plaintiff and plain- 
tiff there is here the same opposition of interest 
as between defendant and defend jpit, or betweeij^ 
either defendant and eitlier plaintiftl 
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tt tny rate lall, in cue of contestation, they 
are informed by the judge ad hoc, that they 
hare reason to be satisfied. 2 . Because it 
is probable that, at least in the judgment of 
the plaintiff and his law-asssistunts, better ciire 
irill in this respect be taken of Ins interc‘>ts 
by those assistants, than by the exannning 
judge 01 judges, even where halfof the num- 
ber are funder the name of a eomnussiutu i 
or commissioners) nominated by these as&i!»t- 
ants themselves and certain, th it, in the 
judgment not only of tiiose assistants, but of 
every impaitial person to whose coiiMdciation 
the case presents itself, better care will be 
taken by those same assistants, tlian (speak- 
ing of situations and not individuals) is likely 
to be taken by the judge ad hoc, it he be 
an examining clcik, or a master sitting in his 
closet, — that is, in both eases, by a pet ‘<011 
who, in the nature of thing'*, eannot have 
any other wish or object, than eitlici to get 
the business out of hi'< hands as soon ns po'- 
sible, for the sake of his ea^e, 01 to keep it 
in them as long as possible, fui the s.ikc of 
the fees. 

After having then, and on every point of 
the cause, earned the eifamination of his ad. 
versary, the defendant, to its utmost length, 
in the more efficient mode (that is, in the 
mode which, in general, bids fairer foi be- 
ing efficient,) — is thoie any incident or consi- 
deration that natuially and rea'^onably may 
engage him to add to it by anothei c\anu 
nation in the less efficient mode i Such iiui- 
dents OP considerations may not in evciy case 
he wanting. Despairing of being able to < \- 
tract the truth, wheie the defendant, with 
an attorney at his elhow% has month after 
month for concerting the means of sucress- 
ful evasion and safepei]ury (the cause being, 
in point of locality, of that* sort which, under 
the name of a counhy e.iuse, afipids evamiji- 
ing judges, under the name of commissioners, 
that may be awake', instead of one that will 
be asleep,) it may happen, that, 111 the pet- 
son of a particulai lawyei, in the character 
of commissioner, noinbiated by IimiksoU, the 
plaintiff may see an oaininei, wliu (with 
the advantage of viv't voce iiij ei logat'OM — 
examination 111 a form which, calling foi le- 
sponses on the spot, cuts off the oppoit unity 
of roendacity-serving suggestion and piemedi- 
tation) promises to his expectation a bettei 
chance for the effectual extraction of the de- 
sired truth, than could have been obtained 
in the mode of examination by bill, under the 
diftsdvtmtegea above mentioned. 

' Another case that may happen is, that the 
defendatit, after having given his answ'er, may 
go Into some foreign territory , and a pair or 
0 set of commissioners being to i>e sent into 
or found in, that foreign territory, for the 
purpose of taking, at the instance of the de^ 
IbluWit, the depositions of extimicous wit 


npsses, — it may be deemed more convenient 
to take the benefit of that opportunity, and 
extract the ulteiior testimony of the defen- 
dant through the same channel, than, after 
adding amendments to the bill, to aim at the 
exti action of the ulterior testimony in the 
"hape of a fuither answer to the bill, 

2 At any late, the case just mentioned 
w'lll be comparatively an uncommon case. 
But what cannot be an uncommon case is, 
that, as against one defendant, the plaintiff 
shall have need of the testimony of another 
defendatit 

But h.is he not, in the way of bill, been 
exannning them both, and examining them 
to the utmost ^ Yes , but (not to revert to 
the raic incidents and considerations above 
mentioned) agaiii'^t the making use of the 
testimony of one defcMclant against aiiothei, 
theie is this objection As against himself, 
defendant Piimus has been sufliciently exa- 
mined for, to extract fiom him such facts 
and ciicumstaiiccs as make foi his owrn ad- 
vantage, no counter nitet rogation can be ne- 
ce'*saiy But as against defendant Secundus, 
deiendaiit Piimus has not been sullicicntly 
ex mimed for, in ordei to extract fiom de- 
fendant Primus the whole of the facts and 
circumstances within his knowledge that make 
foi the advantage of defendant Secundus, 
countci -Intel logal 1011 ni.iy be necessary, and 
s(uh (ounler-mtcriogation defendant Secun- 
dus has had no oppoituiuly of administering. 

Bui if, in hohalt ol the plaintiff, and as 
agaiii'-t defendant Sectindu<-, defendant Pri- 
mus has been examintd in the character of a 
w’ltiiess — if, pro his testimony has been 
exti acted fiom him m the shape of deposi- 
tions, as above explained , — he having been 
cx.mmied (as against defendant Secundus) m 
the character of a witness, defendant Secun- 
dus has had, or at least might hive hud, and 
ought to have had, the faculty of countei- 
mtei legating him of peifoiming upon him 
that opeiation which, hy an abuse of words, 
IS called, in equity langu.'gc, ct oss-examina- 
tioH ()Ust as if it weie the same operation 
that 111 common- law proieduic goes by that 
name,) upon exactly the same plan, bow im- 
pel feet soever, in which the opeiation so de- 
nominated IS performed upon an extraneous 

witness. 

Suppose two plainfifL, and suppose either 
defendant (say, as before, defendant Primus) 
to he examined at the instance of plaintiff 
Piimus as against phimtiff Secundus; the case 
may be much the same as the last. By the 
mteri ogatories put m the bill, and therefore 
put by both, as much of the facts and circum- 
stances as make in favour of the one will have 
been extracted, as of those which make in 
favour of the other. True ; if he to whom 
the truth, taken in its totality, is believed by 
him to be adverse, will consent to the inter- 
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rogations necessary to the complete extrac* 
tion of it : but such candour is too much to 
be in every case expected. Suppose, then, a 
^ilure of union in this respect, — the resource 
will be, on the one bund, un exurnination per- 
formed on defendant Primus, on the footiiicfof 
a witness, at the instance of plaintiff Primtis, 
as against plaintiff Secundus ; on the otlier 
hand, cross-examination of the same defen- 
dant- witness by plaintiff Secunduh. 

Now, then, in regard to interest. Some 
interest, oppoisite to that of the plaintiff, de- 
fendant Primus must have, or bi' liable to 


character of plaintiff, such objection wottid 
certainly not harmonize. For, among the 
distinguishing features of equity law, one of 
the most characteristic is, the affording to the 
plaintiff that power which the gentle hand of 
common law will not trust him with — the 
power of extracting testimony in his favour 
from the bosom of his adversary. 

Put, — on the ground of another principle, 

: acted upon at least, if not opgnly recognised, 
in equity law, — testimony adverse to the in- 
terest of a defendant ought not to be extracted 
at the instance of anv eo-defendant — at the 


have; else, even thtnigh the cause wore what 
in equity law is called an amicable one, there 
could be no cause.* Put it may be, that — 
though the two defendants have each of them 
an interest opposite to that of the phiiiitilf — 
dofendant Piiinus, as to some point in di'.pute 
between the plaintiffatul defendant Secundus, 
has an interest of his own, opposite to that 
of defendant Secundus. 

Ill this ease, '•upposmg the iiitere'«t to he ^ 
of that sort which in eipiity law ranks under I 


instance of any poison but a plaintiff. From 
a plaintiff, testimony is not allowed by equity 
law to be extracted in any shape, by or at the 
instance of a defemlunt : why should that of 
a defendant be allowed (o be thus extracted, 
by or at the iii'^taiiee of another defendant? 
Not from a phiintilf ; because, were that al- 
lowed, the law\eis would be defrauded of 
the benefit of anotluT cause, under the name 
of a cro'-s caiiso. How should it, therefore, 
from a co-defendant ? Would not a loss of 


that name — and '•iippoMiig the interest to be 
of that nature, that, by detciidant Primus’s 
deposing to the prejudice of the interest of 
dctendaiit Seeiindus, the interest of defendant 
Piimus would he served, — the allowiiiice of 
an ohjeetioii to the admission of the ti'sLiiiioiiy 
of defendant Piiinns, uonld, if made on tlie 
part of defendant Seeundiis, be consistent 


llie sanu* iiatnre be incurred ■* It would not 
be called a cross cause, indei^ ; but so long 
as it bad the beneliiMal properties, names 
would not Ih* Worth thinking about. 

'J'he man of law is not consistent in any- 
thing — not even in rapacity. Where, at the 
instance of a defendant, the plaintiff is to be 
examined, they w’ill not suffer it to be done 


enough with the geneial piinei|)le. 

Put HOW’, lot It be at the instance of de- 
fendant Secundus, that the testimony of de- 
fendant Primiis IS called for : and let the 
interest of defendant Piiimis be such, that, 
by delivering the (estimony m) called for, his 
own interest would be disserved. Would an 
objection, on the score of interest, lie, in the 
mouth of defendant Piinms, whose testimony 
is thus called foi, to his o’vii prejudice aiuf 
against his ow'ii will ? 

With the general principle which gives to 
every man in the character of plaintiff the 
remedy by bill against ever\ other man in the 

* In equity, about half the nunitier of causes 
that come before the court (at least in by far the 
busiest of the two great ecpiity courts, the (’ourt 
of (Ihancery) are amicable causes. At common 
law, there is scarce such u thing as an amicable 
cause. In equity, what is there that should be 
so much more prolific of amity than in common 
law ? To friends, as well as foes, the younger 
sister is a still more merciless vampire than the 
elder. To the uninitiated, the problem will have 
all the air of an enigma. The solution will he 
to be found in the complicated nature of the 
greater part of the causes that come before a 
court of equity (the original courts not having 
powers adequate to the treatment of compllbated 
cases;) so complicated, that, to save themselves 
from an infinite swarm of contingent suits, par- 
ties suhniit, by general consent, to the pressure 
of one actual one. 


without a cause on purpose: where, at the 
instance of a dcfeiid.int, another defendant 
is to 1)0 examined, it may, pt'rhaps, not have 
oi'currcd to them to discover the same impe* 
dimeiUs. 


CHAPTER V. 

rUoB.Mil.K OHIUI.N OF TliK ABOVE EXCLU- 
• • SIONAKY 

Wi; may now take onr leave of the two Latin 
maxiiii'-, under w'hirh, when laid together, 
little h*s<, than the whole subject of the pre- 
sent Pook may be eohiprehended ; — 

1. Nemo (Icbct esse fj’sfis in proprid causd, 

2. .Vi/Ho itnetiir seipstwi prodere. 

Of eaeli of them we see that — 

1. In the character of a general declara- 
tive proposition, undertaking to represent the 
net mil state of the established law, it is no- 
toriously false; it swerves most widely and 
notoriously from the truth. 

2. That, w'hen compared with the ends of 
justice, and the dictates of utility in that 
behalf, it is, in so far as the fact declared by 
it is true, deplorably pernicious. 

3. That, in delivering these rules (each of 
them) as true without exception, as Black- 
stone (for example) and so many others have 
done, they have uttered so many most pal- 
pable and notorious untruths; trusting.^ for 
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thtf reception of the propositions in the cha- 
racter of true propositions, and for their own 
escape from the disgrace generally and wor- 
thily attached to improbity m that disgtace- 
1^1 shape— -to the confusion in which the 
subject has been involved by their aits, and 
to that general and iiidefdtigably cultivated 
ignorance, by which all who do not stand 
engaged by sinister inteiest to defend and 
propagate the misrepresentation, are debaired 
and disqualified from detecting it * 

4. That, in favour of the rule pretending 
to oppose an effectual bar to vcU-disscrving, 
under the name of self-bitra)ing, testimony, 
the plea of humanity and tenderness is a 
mere pretence. 

5. That, by the unhappy success with which 
this pretence has been pl.iyed oil, a most 
pernicious and widely spicad cot respondent 
superstition has been propagated and looted 
in the public mind ni'-omuch that the people, 
having been generally duped by this impostui c, 
have been to such a dogi ec deceived, as to i e- 
gard with emotions of respect and giatitude 
the treachery by which their dcaiost intercbts 
have thus becnSaeiifieed 

The truth of the abovd propositions is, it 
is presumed, tolerably well established But, 
being thus miselncvous, how came it to be 
established * By w'hat considerations did it 
recommeml itself to the minds of those by 
whom it has been established ^ 

Interest, sinister interest, though in every 
country it will account so satisfactonlj for 
the jurisprudential sjstem, will not nifoid a 
separate account foi eveiy paiticular airange- 
roent. In some instances, interest would really 
be neuter in otbei s, its indications might fail 
of being perceived and wherevei there is 

• Blackstone scruples not to assert, in express 
terms, that the law of England .... to avoid 
temptations of perjury, lays it flown as ar. 
invariable rule, that* nemo testts esse debet tn 
prmrid eauad ’* — Comm, in c.23 (pi 371.) 

From this, than which a more rank misrepre- 
sentation never was committed to paper, let any 
one judge of the sort oftinformation by which 
the miiiM of all the rising generation, and (in a 
word) of all who are not piofessed lawyers, are 
condemned to be poisoned, on a stbjeft so im- 
portant as that of law,— that rule of action, for 
the Ignorance or misconception of which they are 
punishable every moment of their lives ! 

Thus much as to matter of fact : and note, 
that, as to matter of reason, it is on this noto- 
rious and wide-stretching falsehood, in cotuunc- 
tion with a real truth, — viz. the “ sufficiency of 
one witness,** and he the sort of witness on whom 

S I eaduaion is so falsely represented as put by 
at rule,— that Blackstone grounds the supe- 
rior reasonableness of the law of England,** as 
to the point in question: a superiority ** acknow- 
ledged** (he gives us to understand) by the Ro- 
man law, and by the Scotch law as a branch of 
it. From the correctness of the picture in point 
of foot, here (as elsewhere) judge of the value 
of the praise. 


nothing to be got hy thwarting public opi- 
nion, there is eveiy thing to be saved by con- 
forming to it. 

The maxims, or general propositions, to 
which the most extensively applicable notions 
of jurisprudential Uw have been consigned, 
have owed their oiigin (when not to official 
and sinister interest) to some play of the af- 
fections or the imagination — to some anti- 
pathy, sympathy, oi caprice — now and then 
to some view of utility, though almost always 
either too scanty or too wide For the times 
when these maxims have been formed have 
been times of inexperience — times in which, 
foi want of the requisite mass of expei icnce, 
something was omitted, that required to be 
either added to the extent of the proposition 
or subtracted fiom it, ere it could be rendered 
commensurate to the exigency of the public 
interest on that ground 

Suppose* the maxim to have had its root 
in general utility By the inordinate extent 
assumed hy it, it would spread fai beyond 
the root , including particulai piopositions in 
.abundance, for which no lOot could be found 
either on the ground of utility or any other. 

From the observation of the prevalence of 
selt-regaiding inte^pst in every human bosom 
(a principle upon which the individual and the 
species depend for their pieseivation,) and of 
the undesirable influence which this principle 
was so apt to exercise upon human testimony, 
— judges — men delegated by the sovereign 
to dispose of the fate of otheis foi whom they 
had no regal d, sometimes hy punishing their 
offences, sometimes hy terminating their dis- 
putes — foimed to them<*elves, at an early 
period, this general pioposition or maxim, — 
No man ought to he a witness in his own 
cause It IS susceptible of inoie senses than 
one but in no sense would it ever have 
gained footing, had it not been for the indif- 
ference of those by whom it was applied, to 
its effect upon the feelings and interests of 
those to whose concerns it was applied At 
bottom, in the breast of the judge by whom 
it was first broached, it could have bod no 
more wariantable origin (whether he were 
or wei e not aware of it) than that of a desire 
to save his own time and trouble: foi, be he 
who he may, — let his existence have occu- 
pied this or that portion of space and time, 
— what be could not but be conscious of, is, 
that in those instances in which, having a real 
interest in forming a right decision, he has 
felt a real anxiety to render it conformable to 
the truth of the case, — in a word, as often 
as, m the character of the father or master 
of a fiimily, he has been really solicitous to 
come at the truth, and the whole truth, — 
his conduct has never been such as this maxim 
prescribes Pursue its application to the daily 
concerns of a family, and extend it to every 
family, you will find it incompatible with the 
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existence of the speeios for any cunsidi^ruitlu 
length of time. 

Wlmtever was the real reason, — the osten- 
sible re«sori, the reason a-signed to the [lublio, 
is evident enough : the danger of deeeption 
. — the danger lesl the judgment of the judge 
should be misled, by tesstimony issuing from 
a source from w liieh it was so liable to receive 
a direction deviating from the p.ith of truth, 
the only path that leads to justice. 

In this way the s\stem of exclu''ion first 
introduced it'«elf: attaching upon both parties 
iiiaiaiive, iletendant a" well as plaintilf; but 
in the first instance, and with gieate«.t eilect, 
upon the plaint itf, with whom ever\ suit ori- 
ginates : upon the testimonj of the plaintilf, 
considered as prolfered b\ himselt. 

By favour ot the weakness of the human 
mind, and the indistinctness and van.ibility ot 
language, — under the intliienci* ot su[)ei\en- 
ing eircunistanc' s, _ maxim- ( mor^ especially 
maxims of jurisprudence) liave received an 
extension, sodietimes for the heller, sonn'- 
times for the woise. Bv the maxim of Eng- 
lish constitutional law, “the king can do no 
wrong,” nothing moie was piohahly meant 
by the fiist fiamer ot it, than to expie->the 
inviolability ot that fumdiitiar v . uiuh-r favour 
ot the amhiguitv of the sense atta'died to the 
word can, some opposition lavvver ot the day 
took occasion, by a happy exeition <'f pro- 
fe^sional art, to graft upon that manilestation 
of power a declaration of inifiotenee. Had 
law jercraft never exerted itself to anv wmse 
pm [lose, the demand lor these [lages would 
never have existed. 

From the observation of the perturbation 
that, would natuially manifest itself in the 
oountenanee of a malefactor, when questioned 
on the subject of Ids misdeeds, some judge 
(actuated h} misapplied compaf.sion, or pos- 
sibly by corrupt paitiality, or society in guilt) 
took occasion to desist fropi the inquiry, 
grounding the dereliction, pciliaps, on a new 
and stiained interpretation of the maxim. No 
man ought to be a witness in his own cause. 
It the practice originally i cst ed on that gi ound, 
it dill not Ion; remain theio; sjiK’e a tresh 
ground was made for it in the naiiower and 
more apjiosite maxim. No man is hound to 
criminate — or (in language more rhetorical, 
more delusive, and therefore better ada[)ted 
to the purpose) to accuse — himself. 

Be this as it may; the system of exclusions 
came in this way to be extended to the testi- 


mony of a defendant, considered as called for, 
against his will, by his adversary the plaintitf, 
or by the judge. 

The case thus far under consi<leration is a 
simple case: parties, at most hut two; one 
on a side. In a suit of the criminal kind, 
instituted and oariied on bv the judge alone, 
without the intervention of any individual in 
the eharaeter of [ilaintilF, the number of the 
parlies is even reduced to one. 

In a case thus sinqde — so far as exclu- 
sion takes [ilaee — there can be no room for 
doubt (as far as ntilitv , or the semblance of it. 
Is coiieerned) in wliieli quarter (that is, in 
which of the two maxims above mentioned) 
tlie prohibition originates. Is it by the party 
liims(*lf that the judge is called upon to re- 
ceive his testimony? Fear of deception is 
the reason or the [iretence, and the maxim 
is. No m.'ui ought to he a witness in his own 
cause. Is it by the adveise party that the 
judge is called upon to leeeivi, and (as it is 
not in the nature of the case that it should 
he delivered willingly) to compel, the testi- 
mony? Fear of vi'xalion is the reason or 
the pieteiiee, and the maxim* is, No man is 
lioiiiid — or. No 111*1111 ought to he bound-— 
to eliminate, aeouse, or (to slide it on to 
iioii-enmiiial c.ises) hurt, harm, injure, pre- 
judice, himselt. 

lint, tor this long time, causes have from 
time to time appealed, of a more complicated 
texture: cau«es pi csenting, either on one side 
(and on cither side,) or even on both sides, 
parties in gieater mimber: two, or a number 
iiidelinilely gieater; hut on this occasion, for 
excmplilicatioii, two will serve as w’ell as 
twenty. 

Suppose two on each side: what is to be 
done liere ? Applv the true leason, fear of 
deception, fear f»t vexation; jou will now 
^iid eases yi winch they will not hold. No 
matter: theniaxiiii is tiamed; it has attained 
its full growth: it has faken root of itself: 
it has Ik come ffimili.ir to manj a tongue, the 
head containing which saw no reason for it, 
nor ever thought it V’orth while to look for 
one. 

If this be,so, on thTs ground tlnm we must 
look for*thc origin of the practice in one or 
other of the two maxims ; giving up the 
idea of looking for a reason, in the conduct 
of men to whom it never occurred to look for 
a reason — to look for anything beyond the 
rule. 
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OF DISGUISED EXCLUSIONS. 


CHAPTER I 

RXCLUSION OF FVIDINCC lOa WA.N1 OF 
MUL'XlPLICirY 

§ 1. Impropriety of exclusion on this yround. 

On the several preceding grounds, the im- 
propriety of the practice of excluding evidence 
has been rendeied, 1 uin inclined to think, 
sufficiently apparent if so, on the pieseiit 
gtound, it must be much mote paljiahle In 
those cases, a cause of suspicion, and foi the 
most part not an ill-giounded one, exists 
and the error consists in employing exclusion, 
where watchfulness alone would ha\ e been 
the proper remedy In the present instance, 
not 80 much as the slightest cause of suspicion 
is so much as fnficied to exist; and yet a man 
is excluded without mercy. Excluded , and 
for what reason ’ Foi this, and this alone , 
that another man, having it in his powei to 
give evidence peitinent to the case, is not to 
be found. 

When suspicion is the gi ound of exclusion, 
the assumption is, that some men (i e. all 
men belonging to any of the suspected classes) 
are liars. Wheie want of multiplicity of evi- 
dence IS the ground, the absiimptioii is, that 
all men — all men without exception, aie in 
this unhappy case. Take any two men, men 
of the most trustworthy complexion, as well 
ill respect of individual chaiactcr as m lespect 
of station in life take these two men; if 
a demand foi their testimony happens to be, 
presented by two di^ei ent causes, they at e 
both of them iiicoiiigible liars, and neither 
of them ought to be heai d if, on the con- 
trary, the like demand happens to be pro- 
duced by one and the sftme cause, both of 
them ought^to be heard both these liars be- 
come good Vitnesses * «, 

1 have already had occasion to remark the 
incongruity of the law’s taking upon itself to 
know more, and that in all cases, of the de- 
gree of credit due to evidence, than those who 
heve the evidence before then eyes Hei e the 
incon^uit^ is still gi eater. In the case of the 
inadmis^bility — the incapacitation, the judge 
or jury have not formed any opinion, be- 
cause they have not been allowed to hear the 
grounds on which, and on which alone, an 
opinion could have been foimed. In the case 
of the requisition of two witnesses,* they 
have heard evidence, and such evidence as 

* As u vaSes of treason aqd perjury. — J:<L 


hath appeared satisfactoiy to their minds 
The jury aie satisfied , the judge is satisfied; 
the prosecutor is satisfied , the advisers of the 
ciowii aie satisfied, eveiyhody who has had 
any opportunity of knowing anything of the 
matter is satisfied it is in the midst of all 
this satisfaction, that the legislator, who knows 
iiofhuig about the inattei, who has no possi- 
bility of knowing anything about the mattei, 
chooses to remain unsatisfied He chooses ra- 
ther to suppose that a witness, whom he knows 
nothing aboht, is puijuied, and a jury, a judge, 
a set of mimsteis, whom he knows as little 
about, deceived, than than that one accused 
pel son, about whom he knows as little, and 
whom all these persons have concuried in 
believing guilty, was ically so 

In speaking of the witness, I say perjut ed 
and such accoidingly is the supposition, and 
the only supposition, pioceeded upon, in 
the case upon which this piovision has been 
giouiided for, as to any particular danger 
winch the witness may be supposed to be 
under, of having fallen into an involuntary 
mistake, there is nothing in any of the cases 
ill which this regulation has been ever applied 
to wart ant any such supposition, nor is the 
regulation ever supported on any such ground.^ 
Such then is the supposition, which the legis- 
lator chooses as the most probable , that one 
man, of whom he knows nothing, has made 
himself guilty of peiiury — a man whom all 
who have had the oppoitiinity of knowing 
anything about him, concur in believing in- 
nocent, — lather than th<it anothei man, whom 
.ill who have heai <1 the case coiicui in believing 
guilty, was guilty, of another offence. 

Thus much as to the impiopriety and in- 
consistency of the rule Next, as to its mis- 
chievousness ill compaiison, as before, with 
the lules by which an exclusion is put upon 
Witnesses of a particulai sort. In the latter 
CUSP, the witness or witnesses, on whose per- 
sons or in whose piesence a malefactor is 
allowed to commit whatever ciimes or other 
offences he pleases, must, to give the male- 
factor the benefit of the licence, be taken out 
of the suspected classes, m the present case, 
all individuals, withoutexception, are allowed 
to be pitched upon as victims or witnesses. 

In q particular state of things, it is true, 
the mischief is greater in those cases than in 
this. In those cases, the number of witnesses 
in whose presence the crime or other offence 
I IS allowed to be committed, is without stint i 
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on the present ground, the number of wit- 
nesses in whose presence it is lawful to com- 
mit the crime or other offence, extends not 
beyond one. But the facility given to de- 
linquency by the removal of the restriction in 
respect to number in tho=e cases, w'ill scarcely 
he found to be equal to that which is nlfonleil 
by the removal of all restrictions in re''pect 
of quality in the present case. 

The acconiplice, who is sufficient to en- 
able a man to commit the crime, not being suf- 
ficient to produce, by the testimony of his lips, 
his conviction of and for such crime, — each 
malefactor has thus a ticket of exemption 
to dispose of, in favour of any associate who 
may he dispo-ed to join with him in any for- 
bidden enterprise. 

Thus inucli as to the effect of the exclu- 
sion in causes of a penal nature. In regard to 
those of a non-penal complexion, the elfect is 
still the same in kind, varying onl>*in respect 
of the importance ot tlie cause. Following 
the same rules, the task of giving it a sepa- 
rate cxemplilicalion under this sepaiate head, 
may be di-pensed with. 

Such is the price paid for the security in 
question: viz. for the dilbTcnce in point of 
danger between the case wiieie tlieiv aie two 
witnesses in pi oof of guilt, and tin* c.isc in 
which there is but one ^uch is the pi ice 
paid for this secuiity; and after all, what is 
it worth ? In the multitude of counsellors, 
says the proverb, there is safety; in the mul- 
titude of witnesses there may be sonic sort 
of safety, but nothing more : it is by weight, 
full as much as by tale, that witnesses arc to 
be judged. Pondt ie, nonnumvro. From num- 
beis (the partimilars of the case out of the 
question) no just conclusion can be formed. 
Nothing can be weaker than the best secuiity 
that can be derived fioin munbers. In many 
cases, a single witness, by the simplicity and 
clearness of his narrative, by the probability 
and consistency of the incidents ho relates, 
by their agreement with other matters of fact 
too notorious to stand in need of testimony, 
— a single yvitness (especially if situation 
and character be taken into account) will be 
enough to stamp conviction on the most re- 
luctant mind. In other instances, a cloud of 
witnesses, though all were to the same fact, 
W'ill be found wanting in the bal.uice. There 
is no man conversant with the business of 
the bar, w'hose experience has not presented 
him with instances of dozens of witnesses 
opposed to each other in the same cause, line 
against line, and whose tebtiniony has been 
of such a nature, that (howsoever it may have 
been in regard to mendacity) falsehood must 
have been on one side or the other. Naval 
trials are pregnant with instances in favour 
of this remark. According to Hume, on the 
subject of an engagement between Blake and 
Tromp, the unanimous testimony of the Eng- 


lish captains was contradicted by the una- 
nimous testimony of the Dutch. Let any 
man read the trials of Keppel, Palliser, or 
Molloy, and then say whether security resides 
in numbers. * 

Let me not be mistaken. I do not mean 
to insimiiile (it would be absurdity to insi-* 
miate)th:it the requisition of a second witness 
adds nothing to the security against perjury. 
No doubt but that, the greater the number of 
witnesses you require, the greater the secu- 
ritj against perjury. All 1 contend for is, that 
that '-cciiiity (be it greater or less,) is not so 
nece>>-ary ns that you should pay so great a 
pii<*c for it, as you do pay, and must pay, by 
the licence you thereby grant to commit the 
crime in the presence and with the aid of 
any ont\ 

“ lu'iison,” says Montesquieu,* “ requires 
two w it III'— es . becaU'C a witness who aflirms, 
and a party accii'-cd who denies, make asser- 
tion •ii’.iiii'.t a'-'crtioii, ami it lequircs a third 
to till II the *'Cale.” This, by way of proof 
ol the proposition immediately pieceding: — 
“ The lavvs whii'li cause a man to perish upon 
the deposition of a single witness, arc fatal 
to liberty." This obsurvation, short as it is, 
teeiiis Willi errors. 

1. The equality maintained turns upon this 
supposition, and no other, vi'/.. that it is as 
unlikely that a person accused, being guilty, 
should aver himself to be innocent, as that 
a jiarty accused, being innocent, an accuser 
should avci him to be guilty : in other words, 
that it IS as likely a man should violate truth 
for the purpose of injuring an innocent person, 
as for tlie purpose of saving himself. Such is 
tiie supposition ; hut surely nothing can be 
mure ill grounded. The assertion of the wit- 
ness ajnoiints to something — the denial of 
the uccuM*d aiiiotiiits to almost nothing^: for 
be speaks under the terror of the law, wbicn 
devotes him to certain punisbmentin the event 
of his not denying. • 

2. Another error is, the supposing that any 
rational conclusion can be drawn from the 
mere circumstance (if iiuiiilier, as between 
accusers and defendants, without taking into 
tlic account the partmular circumstances uf 
each ca-t-.f * 

A third incongruity is, the confounding 

* Espiit des Loix, liv. xii. c. 3. 

f It is on the same ridiculous plea, that the 
testimony of a single witness has been determined 
in English law to be insufficient to ground a 
conviction for perjury : “ because,’’ we are told, 

there would only be one oath against another.’* 
Irrefrag^able logic this, if all oaths be exactly 
of equm value, no matter what may be the cha- 
racter of the swearer, and to the action of what 
interests he may be exposed. It is on the same 
ground, that no decree can be made, in equity, 
on the oath of one witness, against the defen- 
dant’s answer on oath. (See the following $cc- 
ciun.) — EdXtar. 
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the case of wiinesees with that of judges: for 
though witnesses are the persons he speaks 
the situation he places them in is that of 
judges.* 

4. A fourth incongruity is, the making up 
the proposition and the deinonsti ation in such 
a manner as not to ftt one another in point 
of extent ; in consequence of which want of 
just coincidence, nothing can be concluded — 
The case necessarily supposed, extends over 
no more than one of the two divisions into 
which the field ot law is divided, — viz the 
criminal : and the reason is one that applies 
to dvil as well as to criminal, though it ap- 
pears not that Montesquieu was awate of the 
application 

The occasion to whuli his view seems to 
have been confined, the only oceasiori speei- 
fied, is still iiaiiowei — that subdivision ot the 
criminal law, which concerns otFenccs that 
have been punished with the puiuslimont of 
death. lie might have been light in saying 
that laws which cause a man to polish npun 
the evidence of a single witness, ate fatal to 
liberty , and yet not right, if he were to ex- 
tend the same Vibsei vation to cases in whuh 
death was not included in the punishment 

The expression cause to perish — fout pent 
.—would of itself be sutTicient to ease the 
case of the weight of Montesquieu’s autho- 
rity, if authority were capable of weighing 
against reason It alludes, to all appeal am c, 
to the practice of the Roman law (the law 
undei which he had been used to act,) which 
makes conviction, and thence in capital cases 
death, a necessary consequence of the adverse 
deposition of two witnesses, — leaving no op- 
tion to the judge 

Another circumsttincc that contributes to 
lighten the case of the weight of hisniutho- 
nty, is, that the tiials to which alone he had 
been used, and which alone he ca^i be unde^r 

* ** Les loix qui t*nt pCrir un homine sur la 
deposition d*un seul temoin, sont tatales a la 
libertd La raison en exigc deux, parce qu'uii 
tdmoin qui affirme et un accuse qui me, font un 
partooe, et il faut un tiers pour le vuidei .'" — 
&u>. aes Loix, liv xn. chap 3. 

I have made the besc sense of the passage I 
could ; but to make any, it was netessary to de- 
part from the expression : for the expression is 
as confused as the opinion is ill grounded. 

Voiding^ emptying a dtvmon, may be good 
French, and I suppose is, since it is ]\Iontes- 
^uieu^s; but the image would be an incongruous 
and fllocsnstructed one in any language. The 
divisttm, be it what it will, may be terminated; 
but bow a division can be emptied^ seems not 
Vinv gasy to conceive. The sort of division to 
wbteb the phrase seems to bear allusion, is a di- 
vfidon in the number of persons (judges, for in- 
stance) having a eofee, as the phrase is (meaning 
a eofe,) in any assembly invested with the form 
nf a bwy corporate. This supposes the two as. 
serdora to stand on equal ground, like the opt. 
nfanwof two fflUow judges ; out the case, we have 
seen, b otherwise. 


stood to have had in view, were trials in the 
judge’s closet, without a jury, and on which 
cross-examination on the part of the accused 
W'as but imperfectly allowed— cross-exami* 
nation by his counsel not allowed. 

“ Fatal to liberty?” What means liberty $ 
What can be concluded from a proposition, 
one of the terms of which is so vague ? What 
my own meaning is, 1 know, and 1 hope the 
reader knows it too Security is the political 
blessing I have in view security as against 
malefactors, on one hand — seeuiity as against 
the instruments of government, on the other. 
Security, in both these blanches of it, is the 
benefit, the making due provision for which, 
in the case in question, is the object of these 
iiiquuies 

Where two witnesses have been required, 
the piinciplti of deteiininatioii is obvious 
enough it has been the fear of giving Diith 
to the cuifviction and punisbineiit of innocent 
pel sons, if m each case the testimony of a 
single witness were held siiHicient. Engrossed 
by the view of this danger, the attention has 
overlooked the so much gi eater danger on the 
other bide 

Foi a single witness to pioducc by liis tes- 
timony the conviction of an innocent per-on, 
It IS nut sullicicnt that false tebtiinony on the 
side of conviction should have been given; — 
It must also have obtained credit with the 
]udge, It mu«t have pioduced in his mind a 
degice of pci suasion, of sullicicnt strength for 
the purpose 

But, even among the vilest of malefactors, 
as 1 lia\e alieady had occasion to state, no- 
thing IS iiioie uiicoinnion than false testimony 
on the inculpative side 

What the aigiiment supposes is, that false- 
hood will picvdil ( vei tiuth falsehood on 
the inculpative side, over tiuth on the ex- 
culpative 

The giving spcuiityto the innocent, is the 
object and final cause of this ill-considered 
SCI uple Of what desci iptiun of t he innocent ? 
Of those, and those alone, to whom, by fal«e 
testimony, it might happen to be subjected 
to prosecution in a couit of justice. On tbe 
other hand, those to whom, in consequence 
of the licence gi anted by this same rule, it 
might happen, and (if the rule were univer- 
sally known) could nut but happen, to suffer 
the same oi woi se punishment at the hands 
of malefactors, are altogether overlooked. 
Tbe innocent who scarcely pi esent themselves 
by so much as scores or dozens, engross tbe 
whole attention, and pass for the whole world. 
The innocent who ought to have presented 
themselves by millions, are overlooked, and 
left opt ot the account. 

It 18 to this ill-oonsidered scruple, that the 
European nations have been indebt^ for the 
use of what is technically called torture; 1 
mean in tbe most usual, and most exception* 



rn. I.] DISGUISED EXCLUSIONS -TWO WITNESSES. m 


able, application of it. The testimony of *a 
single witness was not sufficient for the con* 
wction of a defendant ; but, in a case capi- 
punished, it was sufficient to wArrant 
the applying tortui e to him, for the purpose of 
compelling a confession. Conihinod with this 
tremendous exercise of severity, what then 
was the effect of thi'> faUe tenderness? — 
In some cases, to produce, by dint of terror, 
a not very satisfactory confession" in other 
cases, to add to the regular punishment this 
accidental and unnecessary torment : in here 
and there an instance, to enable u guilty man, 
by palionce under torment, to C'.capc <Ieath, 
the ultimate punishment, in cases in which 
he would have been subjected to it under the 
English mode of procedure. 

Under the best system of jurisprudence, it 
must happen now and then, though under the 
worst I believe it to be extremely rare, that 
a man completely innocent shall stffer as for 
a capital crime. In these deplorable cases, 
under the English system, which admits the 
grounding convietio'i on asinulo witness, the 
innocent victim will sulfer the instantaneous 
and in a manner insensible intliction, and no 
more. Under the general law of the conti- 
nent, wherever the application above spoken 
of under the name of torture was in U'C, the 
unhappy innocent would suffer death in what, 
ever was its prescrihod form, hut with the 
previous addition of a state of torment more 
terrible than twenty deaths; unless, to tree 
himself from it, he could succeed in inventing 
a credible, (hough false, narrative of guilt. 

In the complication and intricacy of the dis- 
cussions, of which a rule requiring a multi- 
plicity of evidence will naturally (not to say 
necessarily) be pregnant: — in this, though 
comparatively a minor ineonveiiieiiee, will he 
found* a certain degree of force. .A-suming 
that a niirltiplieity of evidence is necessary, 
how is*it that it munt or may he composed.'* 
Say that there must ho at lo:ist two witnesses ; 
the difficulty is, in appearance at least, in a 
considerable degree obviated. Happy would 
it be for the interests of truth and justice, if 
the task of decision were attended with no 
other difficulty than that which attends the 
distinguishing of tw'O individuals from one. 
But, where nature has made not an atom 
of difficulty, lawyers will make a mountain; 
where common sense would not find a speck 
to disturb the clearness of the ease, science 
(I mean always jurisprudential science) will 
find means to raise a cloud. 'J'w'o W'itnesses: 

good : but to what fact ? If one of them 

be to the principal tact, may not another be 
to an evidentiary fact, — bis testimony con- 
stituting a presumption, in the language of 
the Romanists? Or, in fine, in consideTation 
of the number, might not two presumptions 
(since there are two of them) suffice? Then 
conies in the question, though in language 


much less clear, — what, in all cases, and in 
the case in hand, is the principal fact? what 
an evidentiary fact? 

Two witnesses again good. But in what 
shape imist, or may, their evidence be exhi- 
bited ? If one be a witness, examined as such, 
in the regular judicial mode, may not the place 
of fhe other be supplied by a lot of written 
evidence ? especially if it be of a nature so 
superiorly trustworthy as those several spe- 
cies of written evidence which come under the 
head of preappointed evidence — a deed, an 
entry in a regis-ter, a judicial record of any 
kind. Or, again, — considering bowgreattbe 
soeurity for tiustworthincss derivable from 
number, — may not one of the two pieces of 
evidence he of some one, or of any one, of 
the species of inferior evidence which have 
been brought together under the general de- 
nomination of Makeshift evidence? Or, — 
if one such piece of interior evidence, added 
to the regularly extracted testimony of an 
uiK \eeptioiiiihle witness, be not sufficient,— 
may nut the detieii'iiey he supplied by two or 
tliiee, or any and what gi eater number, of 
these inferior evidences, and gf any and what 
suit or sorts? Amk in .short, if the number 
of these lighter and muke-weiglit evidences 
he to a certain (and what) degree consider- 
able, may not their abundance supersede al- 
together the necessity of a lot of heavier 
evidence ? 

A piece of written evidence, again — sjy 
a conveyance bipartite, to which there is a 
giantor and a grantee, with or without one 
or more attesting witnesses. The evidence 
presented by this instiument, — is it the evi- 
dence of one witness only, or of more? and 
how many more ? All these difficulties, with 
abundance more, may be started (as some of 
them have been if^arted) from the rule laying 
down the necessity of two witnesses : and lii 
aTiy, or at l^ast in some, of these ways, may 
the munher required have been made up, 
without any violence to common sense. 

All these rea.s(mahlc modes of splitting hairs 
have not yet sufficed, to exercise the industry 
of law\ ers. Not content with splitting hairs, 
they have proceeded to split men : out of one 
and the sumf man, they have made two wit- 
nesses. 

When one man of law has laid down a 
foolish rule — an ill-considered and palpably 
pernicious rule, — his successor, not to tall 
into the sin of the sons of Noah, and uncover 
a father’s nakedness, makes his obeisance to 
the rule, throw's a cloak over it, makes a leak 
in it, and, according to the ineu'jiire of hU 
dexterity, draws out the force and efficacy of 
it. We shall see presently, when we come 
to speak of the Roman law, to what a degree 
of refinement this policy has been pursued in 
the (iresent instance. 

Such, then, is the precept which exdvdet 
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witness fo? the wniit of other \ntnesses . 
impropriety* inconsutencv, tniochievousness, 
ere the qualities which characterize it Ex- 
ceptions, however, in appeal ance at aie 
not altogether wanting to the mischievous- 
new of It. 

1. One is the ca«ie where, from the nature 
of things, witnesses principal ivitnesses, in 
numbers, cannot have been wanting The 
scene, for example, in a spot where individuals 
cannot but have been collected in multitudes 
a place of worship, a theatie, a market-place 
in market-tune, a fan, a barrack, a dock-yard, 
a parade. In such a state of things, what 
harm, it may be asked, can result ft om the re- 
quisition of two, or even of three witnesses ^ 
I answer, Seldom any harm, but never any 
advantage. 

The case in which the lestuctioii would 
be proposed, will natuially be rather a penal 
than anon-penal one qimi i el, smuggling, em- 
bezzlement, sedition, i lot the side to which 
the restriction is applied will as naturally he 
that of the plaintiff, the object, real or pre- 
tended, will be tbc seciiiity of innocence — 
the prescrvatiop of obnoxious innocence fioni 
the enterpiises of oppressive power But if, 
on the supposition of guiltiness, the facility 
of finding witnesses qualified to make proof of 
the affirmative is so gi eat , on f be othei baud, 
on the supposition of noii-guiltine«-s, the fa- 
cility of finding witnesses qualified to make 
proof of the negative, will at least be equally 
so. The consequence is, — gi anting the ex- 
clusion to be baimless, it will still be useless 
Not that it always will be harmless , tbc 
publicity of the place does not necessarily 
suppose the publicity of the act A scciet 
blow or wound may be given — a secret wui d 
of insult or conspiiacy whispered — a scciet 
act of pilfering committed or attempted, as 
well in the most crowded apaitment as in the 
wildest desert * in some instancesV the close- 
ness and bustle of bbe throng will even be 
favourable to secrecy 

Another observation The multiplicity of 
percipient witnesses, ho^' gieat soever, is not 
always sufficient to secuie so much asasitiglo 
deposing witness still dess anygreatei num- 
ber. Let ten persons have seen vVhaf pa'-sed, 
— if they be all of them ill disposed to the 
plaintiff's side, or well disposed to that of the 
defendant, it may happen that none shall have 
given apontaneoiiaintormationtothe plaiiitifT, 
none but such as, on being questioned, with a 
viewtoprosecution, and betorethetomineuce- 
ment<^ prosecution, and consequently without 
those securities for vci acity which are affoi ded 
by examination coram judtee^ may have given 
an account purposely false ; although the same 
persons, if examined upon oath, and under the 
controul of the concomitant secuiities, would 
not go the leugth of seeking to accomplish 
their smhes by peijurious evidence. 


2. Another seeming exception may be com- 
posed of the cases in which it may appear that 
the mischief of the offence depends (if not al- 
together, at lea*.! in a considerable degree) on 
the number of the pet sons present at the com- 
mission of it. Such are those inVrhich the 
mischief consists in the wound given to the 
psychological seiiMbilities of the persons pre- 
sent, by acts or disooutses offensive to thei# 
atfectioTis or their taste : acts or discourses 
sav'oui ing of indecency discourses expressive 
of contempt foi any of the objects of their 
vvoisl'ip oi ic^pect, — foi the established leh- 
gion, foi the established government, and, iu 
particulai, foi the person of the chief inagis- 
ti ate, vv hei c there is one, especially if invested 
with the tank of royalty The gi eater the 
iiuiiiher of the persons present on any such oc- 
casion, the gt eater the danger of nuscliief, in 
each of two opposite ways If, iii the com- 
pany in qAf'stion, there he any to whom the 
obnoxious exhibition, or the discoinsc, is of- 
fensive, the mischief of the act respects the 
pi event pain of which it is pioductive If 
there he any by whom it is regal ded with com- 
placeiuy, it becomes mischievous on another 
account on account of the danger lest, by 
the spiead of the fame obnoxious practice or 
sentiment, the shuck given to men’s feelings 
may become more and raoic extensive. 

By requiring that, in suppoit oi a piosecu- 
tion of this sot t, tbci e shall he two witnesses 
at least, oi thiec witnesses at least, piovision 
(it may appear) is made, that, for the act to 
he converted into a punishable offence, there 
shall have been piesent at the commission of 
it at least that niiinher of persons. 

That, among the effects of an arrangement 
of this soil, may occasionally he found that of 
opeiatiiig .IS a check to uvei -industrious anti- 
pathies, and that clieek a salutaiy one, fs not 
to he denied But that this is the roost pi oper 
mode of applying such a check, caiinotdie ad- 
mitted if a regal d fur the libeity of piivate 
intercom se forbids the treating the act on the 
footing of an offence, unless a cei tain number 
of persons he present at the commission of it, 
the diiect and proper mode is to say so at 
once to woid the condition in such a manner 
as to apply it, not to the number of persons 
appearing in the character of deposing wit- 
nesses, hut to the number of pel "ons existing 
at the time, in the character of percipient 
witnesses. 

A consideration which there has already 
been occasion to hi ing tp view, is, that amidst 
any abundance of persons present in the cha- 
lacter of peicipient witnesses, there may he a 
scarcity, or even an absolute want, of deposing 
witnesses : the two characters are therefore, 
by no means, either identical or ronvertible. 
Another consideration is, that, unless the ob- 
jection be obviated by a special provision, the 
tuiiction of a deposing witness may be per- 
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formed by a person who was not a percipient 
witness, — who was not present at the com* 
mission of the offence ; as, where the evidence 
stands in the relation of a discourse of the 
confessorial kind, held by the party accused ; 
or where, in any other shape, it wears the 
character of circumstantial evidence. 

From ail institution inipioper in the main, 
useful results may How by accident. That, in 
this way, occasional good may result from the 
species of exclusion here contended a^^aiust, is 
not to lie denied. In this way, the mischievous- 
ness of it may now and then receive occasional 
palliation. Ihus much may he said, hut this 
is all that ever can be said, in favour of it. 

In this way, as in every other, the effect of 
an Institution putting exclusion upon evidence 
upon the plaintiff's side, is, to enervate the 
substantive law to which it applies. .So tar 
as the substantive law is bad, so far (according 
to an observation we found occa^onto make 
in a former instance) any such debilitating 
institution, in the line of adjective law, may 
be of service. So tar, therefore, as it may 
be possible to confine the drag, the adjective 
incumbrance, to a perniciously active law, so 
far that w’liich is in general a nuisance ni.iy 
have a particular use. Ai.’aidst the pulling and 
hauling so frcfjuently exemplified in legislative 
bodies, it not unfrcqueutly happen", that a 
party which has not power enough to stop the 
wheel altogether, finds means in this way to 
attach a drag to it. But the very eireumstanee 
that constitutes the utility ol the institution 
in these particular cases, is its im^i liievoiis- 
ness ill .ill others. The proper remedy is, not 
the establislim 'lit of the had adjective law, 
but the abolition of the h.id suhst,uitive law. 

Ill tlie e.ase of eafiital puiii'hmeiit, but m 
that alone, the Mosaic law requires two wit- 
nesses. From that "iniice, perhaps, w'as de- 
rived the Euiopeaii rule; 1 should look upon 
this provision H" a groat improvement, it in- 
troduced in F.iigland. Why ? Not as deem- 
ing the requisition of two w'itnessesa proper 
one, but as deeming the punishment of death 
an improper punishment. To authorize such 
punishment, if three witnesses were made 
requisite, so much the better: if three dozen, 
better still. 

But, fioin the necessity of two witnesses, 
to authorize the iiitlietion of death in the cha- 
racter of a punishment, what follows ? Not 
that, in case of one witness, and but one, 
acquittal should take place ; but that some 
other punisbineiit should take place, different 
from, and thereby inferior to, capital. 

§ 2. Aberrations of Roman and EnylUh luiv 
in this respect. 

In the Roman law, two witnesses Ve pro- 
nounced indispensable. In the penal branch 
(the higher part at least,) what followed ? 
Torture. By fewer than two witnesses, a 


man was not to be consigned to death; bat 
by a single witness he might at all times be 
consigned to worse than death. If, then, being 
guilty, he bad it in his power to relate and 
circumstantiate a guilty act, at any time, if 
he thought fit, he might, ut the price of fu- 
ture suffering, release himself from present 
torments. But if, not heiua guilty, and in 
consequence not having it in his power to 
circiiinstantiate the guilty act, he had it not 
in his power to release himself at that price, 
he wu" to suffer on: peiishiiig or not perish- 
ing, under or in consequence of the iiiHiction, 
:is it might happen. 

Upon the face of it, and probably enough 
in the iiiientioii of the framers, the object of 
this institution wus the protection of iniio- 
cenoe : the (irotection of guilt, and the ag- 
gravation of the pressure upon innocence, was 
the real fruit of it. 

Ill the noii-pciKil hraiich, the experienced 
mischievou"iie"s of the rule forced men upon 
another shift, of which, if the mischievous- 
ne"S be not so serious, the absurdity is more 
glaring. I mean the eoiif rivance*nlieady hinted 
at, — the operation of splitting one man into 
two witnesses. Iii*oposiiig to himself to make 
a <*U"toiiier, or non-ciistomer, pay for what he 
has had, or not had, — a sho|ikeeper makes, 
ill hi" own hooks, uii entry of the deliveiy of 
the goods accordingly, and by this entry he 
mukc.'! himself one witness. A suit is then 
instituted by him.^clf, against the supposed 
customer, for the value of the goods: he now 
takes an oath in a prescribed form, swearing 
to the jiistiic&s of the supposed debt, and by 
this oatli he coins himself into a second wit- 
ness — the second witness which the law re- 
quire". By the same rule, if three had been 
the rcqui"itc coinplemoiit of witnesses, two 
such (Mills inigkt have completed it ; -if four 
witnesses, three oatlis; and so on. Wit.i a 
’splitting mill of such power ut his command, 
a man need never he a4 a loss for witnesses. 

In every cau"C, the plaiiitilf, to gain it, must 
make full proof {itrobatw plena.') The trades- 
inuu's hooks in.iKe half a full proof (jiroBatio 
scmiplcna : ) his oath, as above (his supplefory 
oath, it is called,) mukes the other half.* Six- 
teen ]itii’a^raphs before, in the hook of au» 
thoilty, from which, for reference sake, the 
instance has been taken, the reader has been 
assured (and that without exi’eption, and in 
the most pointed terms,) that abalf-full proof, 
though composed of the testimony, regularly 
extracted, of a disinterested witness, of the 
most illustrious and consequently trust w'ortby 
class, goes absolutely for iiothing.f 

* Heinecc. (ad Pandect..) iv. 134. ^ » 

+ ‘‘ Juri'i interpretes probationem in plenam 
et minus plenam, et hanc itcrum imsemiplenA 
miyorem semiplenam et semipU'nd minorem, 
dispescunt. Quamvis ver us sit cx juris Romani 
principiis, unius testimonium plane non admit- 
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From ibis inexhaustible source of incon- * By the single testimony of a self-adcnovr- 
risteney and injustice, the English law j[the ledged malefactor — of a character stained 
jmrisprudential branch of it at least) is tree, with the blackest infamy, swearing to save 
I say the jurisprudential part : for, on this and his life, and put money into his pocket, any 
^at occasion', the legislator has interposed, man, without exception, may be consigned to 
and required two witnesses. capital punishment. And with this case eveiy 

From the first of Edward VI. to the thirty- <lay repeating itself before his eyes, shall a . 
first of the late reign inclusive, seventy- legislator, when a fresh patch comes to be put 
four exemplifications of this un wan anted and upon the motley tissue, stand up in his place 
perfectly inconsistent scrupulosity may be and say. Nay, but upon this occasion justice 
counted. and humanity call upon us to require two 

If anything like principle or reason for the witnesses ^ 
distinction were looked for in this catalogue, Among the cases in which, under English 
the search would be m vain If, in this or law, two witne<>'Ses ate lequired to suppoit a 
that instance, adeeming reason, of the nature conviclion, is that of high treason, 
of those above displayed and refuted, gliin- If, in some aiicieut book of travels in some 
mers through the cloud, at the next step the such couiitiy as Munomotapa, or among the 
light deserts us altogether In seveial in- Amazons or Topitiambous, we were to read 
stances, cases naturally more sparing ot cvi- of a people who weie governed by a king, 
dence than any others present themselves as but among whom it was lawful fui any man 
having been selected fot the requisition of at any tiinfe to kill the king, provided no more 
this superfluity of evidence; as if foi the ex- than one person weie piivy to the fact, oi in 
press purpose of exposing the bubstantive law the company of any number of persons, being 
to derision. Poaching, smuggling, gaming, persons of certain desciiptions, — we should 
nocturnal destruction, ioigeiy, bribciy, and be apt to re]ect it at once as fabulous, and 
extortion, are of the number * Biibery has, fabulous to adugioe ot cvttavagance Weie 
in this way, received thc.piotection of the a 'poet to come out with a play, in which the 
law on three several occasions and on these plot turned upoiit^he supposition ot such a 
Occasions so effectually has the cankerw'oiiu law, we should tuin aMdo from it, asgiound- 
eaten out the substance of the law, that it ib ed on an impiohabihty too glating even for 
difficult to say by what means the corrupter fable We sliould tank it with the stoiy of 
or the corrupted, the giver oi takei of the that nioiianhy wlnth held out the highest of 
bribe, can possibly he convicted, unless they leviaids tui the succes'^ive assassination of 
were to join in laying in a stock of evidence every mon.uch that sat upon the tbione, by 
for the puipose, ambitious ut martyidom in bestowing the tin one itself upon the assassin 
so honouiable a cau<'e fot his reward Human blindness has not yet, 

Consistency, oi any steadier piuuiple than since the Saxon tunes, gone so far as to offer 
tbe passion of the individual and the moment, a secure rcwaid, togethei with impunity, tor 
not being to be found ill any pait of the ex- the absassinatioii of the soveicign, in this 
isting chaos, — it weie in vain to look for any enligiitened coiuitiy It goes no fuitbei than 
such treasures amidst the aciaps ot Icgisla- to offei iin|)iuiity — impuiiitv indeed only in 

ceitiun cases, hut those such isaie constantly 
liable to occui 

It might be worth the consideration of 
the gentlemen ot the long robe (and no in- 
(ompetent bubiect foi the cveicise of their 
ingenuity,') whether the king be a man , and 
whetbei Geoige Gwelph, commonly c.illed' 
George the Fouith, may not have as good ft 
claim to the piotection of the law against as- 
sassination, as John Brown oi Thomas Smithi 
and whether, accoi dingly, if any partaker or 
abettor of any pop-gun plot, past or future, 
successful or unsuccessful, were to be ar- 
raigned for shooting, or shooting at, the said 
George Gwelph, the court would be obliged 
to take notice that the said George Gwelph 
happens to be king of Great Britain, for the 
purpose of affording impunity to his mar- 
derei 8^ or intended murderers. 

It seems, for this puipose, high time to 
know whether the king be a man or not: and 
were H to be determined, by the twelve judges 
for example, in the negative, it might then 


tion tacked togetlier by so casual a tie The 
sphinx would have broken her neck ahiindreu 
tlrhes over, before she had discovcicd why, 
for convicting a man of abusing, insulting, oi 
obstructing a set of half-yearly officci s, cum- 
poflmg what is called a,juiy of annoyance, t 
it should require double the quantity of evi- 
dence in Westminster, »to what it would re- 
quire on the inside of Temple BAY, or on tbe 
other side of the Thames. This for one. but 
the same nairowneas and the same shallow- 
ness may be seen in all the other seventy- 
three instances. 

tjmdum esse, licet prseclaro curise honore prae- 
rolgeat : adeoqnenon meliorem esse conditionem 
qjus qut semipleni, quam qjus qui mhil, proba- 
vit.**— J^eineec. iv. 11& 

* This anomaly no longer exists. The sta- 
tutes now in force relating to these subjects are 
Ub 2 Will. IV. c. 3 & 4 Will. IV. c. fi3 ; 

6 Will IV. c. 13 ; 7 & 8 Geo IV. c. 28; 

A 3 WiU. IV. a 123; 49 Geo. III. c. llfi- 
£d, 

f 20 aoO, II c, 25, g§ 10, 12. 
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he not amiss to inquire, whether it migllt 
not be advisable to strip him of a part of 
his royalty — of so much of his royalty as 
excludes him from the protection given to all 
other men, for the purpose of declaring, that 
neither shooting him, nor shooting at him, 
should be punii>hable. 

Picking a pocket of a handkerchief, value 
one shilling, is capital felony ;* its being the 
king’s pocket does not make it treason : for 
picking the king’s pocket of his handkerchief 
a man might be hanged on the tcbtiinony 
of a single witness : shooting the king being 
treason, a man may shout the king in the 
presence of anybody be pleases, and not a 
hair of the murderer’s head can be touched 
for it. Blessed lawsl under which it is as 
safe again, to shoot the king as to pick his 
pocket if 

So long as this regulation subsists, a law 
tvhich, taking up any of those oifeig'es against 
personal security, which in the ca«e of an 
individual are capital felonies, should, in the 
c.ise of its being levelled against the person 
of the sovereign, declare it to be high trea- 
son, would, in>«tcad of adding anything to the 
personal security of the sovereign, diinini'.h 
it by at least one half — leave it, in icspcct 
of such oilcnces, Imt lialias gicat as it was 
before.^ This consequence will not be intel- 
ligible to a legal undei standing. To such an 
understanding it will be imposj^ible ever to 
comprehend bow so bigh-suiinding awoid as 
treason, especially with the woid befoie 
it, should fail of gi\ing a better secuiity than 
any that can be given by so ordinary a woid 
as felony. I w’ould never allow myself to 
entertain a hope of rendering the proposition 

• Picking pockets is now a siuqde larcCny by 
the 7 ^ d Geo. IV.c. 2!l. — Kil. 

-j- This singular rule of evidence is now no 
longer in force as regards any direct attempt 
against the person of the king, but it still sul)- 
sists as regards any other kind of treason. — I'lii- 
tor. 

:{: In the desciiption of the mode of execution 
there is indeed some diflcrence, but only a no- 
minal one. In felony, the convict, after being 
hanged till he is di ad, is buried in that sta'e : in 
treason, After being hanged till he is insensible, 
his bowels may be taken out, and his body di- 
vided into quarters, and then either buried or 
not buried.* What would otherwise be done 
completely by the worms, or by the worms and 
a surgeon together, is done partially by the exe- 
cutioner. Tme words of the judgment are, that 
he be cut down while he is yet alive, and his 
bowels taken out, and burnt before his face. But 
when a man neither feels nor sees anything, what 
becomes of his bowels, and whether, if burnt. 


• By the 64 Geo. III. c. 146, in cases of high 
treason, the sentence to be awarded is drawing 
on a hurdle, hanging by the neck, and behead- 
ing and quartering. But the king may, after 
judgment, direct that the traitor shall be simply 
beheaded—iiU 


intelligible to a lord chief-justice or an at* 
torney-general ; but I should have no doqbt 
of its being understood, at the first word, by 
the man who blacks their shoes. 

But this provision forms part of a statute 
of King William ;|| and that statute is an ex- 
cellent statute : it forms a link, and a most 
valuable one, of the chain of securities framed 
fur the subject in the course of that illus- 
triuiis reign. This is the grand argument ; 
and here stands the stronghold of prejudice, 
declamation, and common- place. Were 1 to 
he forced to say whether jet and snow are 
black, and yes or no were the only answer 
that would he admitted, I should find myself 
a little puzzled. Were I asked, in like man- 
nei, whether this he a good statute or no, £ 
should be puzzled in the same way : if I were 
obliged to give an answer, I suppose it would 
he in tlie aniiniative: hut were the benefit 
of a distinction to be allowed inc, I would 
most certainly pick this clause out of the 
statute; and an answer in favour of the re- 
mainder would not lie heavy upon my con- 
science. This clause, whatever may be thought 
of it by itself (if ever it hq^ been thought 
ot by itself,) it is aiafural should derive no 
small degree of favour from the good com- 
pan\ in which it has bei n alwajs found. How 
tar it is entitled to anj such favour by its own 
nierit.s, has been pretty fully seen. 

The statute is indeed a statute of King 
William: it Mas passed by King William : 
but us to this clause, at least with equal truth 
may it bo said to liave been passed atjainst 
as by that n>.eiul and meritorious, but ungra- 
oioiis and ill-beloved king. It was forced 
upon him by the [larty who, at that very time, 

they are burnt behind his back or before his 
face, is not that sort of difference bv which hu- 
man conduct carf be govenud. That ei men 
qbout whosg neck the fatal rope has been tied, 
ceases to feel as soon as the weight of his body 
has been applied to the t^htening of the rope, 
has been ascertained over and over again by the 
report of tliosc, who, after a suspension, volun- 
tary on their part, or involuntary, have, in a 
great multitude of insfXnces, been recovered into 
life. 

The bodies of those Who die a natural death 
are frcqutiitl^ laid open, to satisfy the affectionate 
curio.sity of relatives, or the more useful curiosity 
of the medical attendant 'The bowels of kings 
themselves have been taken out to be embalmed : 
the bowels of traitors are taken out and burnt : 
that is, disposed of in a manner that was pre- 
ferred to embalming in the instance of Roman 
emperors. If drawn to execution in a carriage, 
the felon is drawn in a carriage with wheels, th^ 
traitor in a carriage without wheels. No (me can 
seriously suppose, that variations so frivolous 
and minute can add anything to the security. No 
man can seriously supj^e, that he who would be 
content to risk the punishment of a felon^ woida 
not equally risk the punishment of a trastor, aif 
here described. 

11 7 Will. III.C.3 — Ed. 
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were pi g, »il of them his expulsion, end 

Ipany of tbein- his death. It was accordingly 
so constructed, with the benefit of this dause, 
that^ besides the protection it afibrded to the 
innocent, it ajOTut ded most ample protection 
to whoever might have numbered themselve'^, 
mr might be disposed to ntitnber themselves, 
among the guilty. Looking at this rlausc of 
it, before i had adveited to the history of 
the time, I wanted no farther pi oof to say 
to myself, the design of it seems to be “ to 
make men as safe in all trenbonable conspi- 
racies and piactices as possible ” Turning 
afterwards, for cuiiosity’s sake, to Bishop 
Burnet’s History of his own 'rime, I found 
the same thing said already m the same wotd- 
So said Bishop Burnet but little did the 
good bishop know, though we know now, 
half the ground there was for saying so No 
wonder tlie parliament should have been over- 
powered by disafTeetion, when the eabinet 
was governed by, if not exclusively composed 
of, traitors. No wonder that the necessity 
of two witnesses to conviction was eontended 
for with so much anxiety — was put at the 
head of this fiiotectiiig statute a minisstei 
might thus correspond (‘as so many ministers 
were then actually corresponding) with the 
exiled king by single ennssai les, and be safe 
Turn to the papers which M.ic|)hoi^on has 
brought to light , read ovci the names of the 
Marlhoioiiglis, the Uiisscls, the Newcistles, 
the Leeds’s, the Noimanbys, the l^shiews- 
burys, the Godulphins, the Sundeilainis, the 
Abingdoiis, and I know not whom besides 
we shall see how fai this licence was tium 
lying unemployed. As to the othei pio\i- 
sions, then, all of them have their ineut 
some of them iveie no more than the icinov.il 
of barefaced injustice , but as to this, it was 
specially levelled, not against false accusa- 
tions, but against tiuc ones 
The consequences are insti ueti\ o nowhei e 
can reasonings receive a stronger confnma- 
tioii fiom events. Scaice had the legislature 
passed the act, when the incongiuity of this ! 
part of it stared them m the face A conspi- 
racy broke out — a conspiracy, of the leahty 
of which 1)0 one ever ^iitei tamed a doubt -1 
a conspiracy confessed aftei warifs by’ the con- 
spirators , and tor the pi oof of this conspi- 
racy, at the trial, no inoie than one witness 
could be found. I speak of Sir John Fen- 
wick’s case. Two witnesses the case had hap- 
pened to afford; but one of them (Goodman,) 
between the finding of the bill and what 
would have been the period of the trial, the 
.ftiends of the defendant got hold of, bought 
off, and sent out of the way. What was to 
be done? The case was flagrant the na- 
'iion called for justice. An act of attainder 
passed/ grounded on that same insuffi- 
debt evidence. Proscription was resorted 
trt- hfti^itaA iiisiiee had been made iinniacti- 


cahle. The flaw that had been made, was td 
be covered ; but tbe covering was a cobweb 
of tbe moment, which left the flaw just as it 
was, ioi the benefit of futuie traitois. ' 

The mischief was permanent, we are 

saddled with it to this day , the remedy was 
momentary nor, at the moment for which it 
sei ved, was there an Higument for it that did 
not prove the incongruity of the law which 
had created the demand for it. 

Urdei rules of law, which, had they been 
calculated for the express pin pose of the de- 
sti uction of society, could scai ce have been 
bettei adapted to it than they aic, how is it 
that society is kept together i* The question 
pieseiits Itself at e\ery page, and the answer 
IS still the same — By the uinntblligibiliiy 

.md inaccessibility of tho^e lules, by the 

daikness of the chaos ot which they form a 
part ^ It IS on the being known, that what 
there is /;ood in the system of law depends 
for Its effect ; it is by the being unknow n, 
that the nuselucf of what theie is bad in that 
system is diminished 

One abuse finds its corrective, its palliative 
at least, in anothci , e.ich paiticular abuse in 
one eiioiinous umvuisal one each w eakn ess, 
not in a corioborutive application, but in an- 
other weakness, each paiticiilai negligence, 
not in pai ticular vigilance, but' in geneial ne- 
gligence 

If sociefy hangs together in the manner 
I which we see, it is not so raiuli by what the 
I law does, as by the expectation of what it 
w.ll do, giouiuled on the conception of w’hat 
^ it oiight to do Fascinated by a vaiicty of 
j pic]U(hces, pernicious in one point of view, 
saliitaiy in luiuthcr, — a man, fiom conceiv mg 
that the law ought to do so and so, concliidis 
th.it so in e.ich individual case it will do Tbe 
affiimative conclusion is must favoui able to 
the tianquillity of society , the negative would 
probably be found in most cases the one most 
conformable to the tiuth 

In the ca'^e of the particular exclusion now 
uiidei consideiation, I will venture to sug- 
gest a few possible modes of remedying the 
mischief It these remedies should appear 
to have little to recommend them in the eye 
of I eason and common sense, it will be only 
because they are cut as closely as possible to 
the rich pattern of the common law. 

One expedient might be, the having in 
every court of penal jurisdiction a wooden 
evidence, or man of straw, under some such 
name as that of the common witness, or com- 
mon vouchee, whose office it should be to 
vouch for the truth of every deposition given 
by a single witness, in the event of his not 
having the support of a special evidence of 
bis own kind. If, as in the case of a common 
rjecovery, indemnification may be given where 
.there is no property, why may not evidence 
as well be given where there is no knowle^e ? 
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The testimony of a dumb witness is as goqd 
as that of a speaking one ; and there needs 
not the skill of a Kempel, a Droz, or a Mer- 
lin, to make a wooden or a straw witness 
capable of kissing the book, and giving the 
requisite tokens of aflirination. If extraor- 
dinary powers of digestion should be thought 
requisite for the oath, Merlin has an anthropo- 
morphic stone-eater ready made. 

If the expense of the attesting puppet 
should be grudged, the part of the puppet 
might be enacted by a living person, such as 
the crier of the court : the same respectable 
person who for so many centuries has sup- 
ported the character of the common vouchee 
or indemnificator general, in the Common 
Pleas, so much to the satisfaction of the best 
judges. 

It might be objected to this expedii’iit on 
a hasty view, that this, on the pai ( of a living 
witness, would be perjury: and that it would 
be an indecent mockery, a gross piPofanation, 
and a practice subversive of the foundations 
of justice, were a judge thus openly to lend 
his countenance to perjury, llut it seems 
difficult to say how, if it be proper for a judge 
to countenance perjury in a juror, it should 
be otherwise than proper to encourage it in 
a witness; or how the pequry should have 
less of pieltf in it in the one case than in the 
other. If in the instance of the juroi it is in 
fnvorem vittr, in the instance of the witness 
It is in favorem jubtiluc, which is worth many 
lives. 

Another inode might bo, the parsing a 
statute for the purpose of declaring that in all 
cases where two witnesses are or shall have 
been required by law, one witness shall be 
deemed, adjudged, construed, and taken to 
be two witnesses. This inode would be per- 
fectly of a piece with the estahlished practice, 
the object of which is to add knot after knot 
to the entanglement, avoiding with religious 
care the solution or removal of any part of 
the existing mass. 

Another mode might be, to produce the 
same effect by practice or rule of court, as 
often as occasion called foi it: which would 
save the three or four hundred pounds which 
it costs the country every lime to make a 
statute. This, it might be said (since there 
are those who will say anything,) would be 
a barefaced usurpation — a direct attack by 
the judicial power on the legislative, — an 
act tending to the subversion of private 
and public security, by planting uncertainty 
in the very fountain of legal certainty, and 
destroying all confidence on the part of the 
subject in the dispensations and threatenings 
of the law. If this were to be allowed, judges 
(it might be said,) whose special dntyj and 
cardinal virtue is obedience, would thus be 
sufifered to erect themselves, not into a fourth 
estate, but into a separate estate, independent 
Vot. VII. 


of, and paramount to the three others. I 
answer, that this has been done in effect, aa 
often as, by exclusion of witnesses, or po»t 
in validation of legal acts, conditions have 
been annexed to conviction, which have no- 
thing to do with innocence, and whidi have 
not been annexed by the legislature. 

Thus much in a general point of view. Bat 
the practice ol the King’s Bench, the first 
criminal court of ordinary jurisdiction in this 
part of the United Kingdom, affords (as has 
been already seen) a special precedent, which, 
if not exactly in point, seems as near to the 
being so as can easily be conceived. Divers 
statutes give in divers cases treble costs. 
These treble costs, the court of King’s Bench 
in all these cases refuses to give: giving, in 
the room of them, rather more than half what 
the legislature bus ordered to be given.* 
Then* would be no greater stretch of au- 
thority in requiring but half the number of 
witiu'sscs that the legisbiture orders to be 
required, than in giving but half the money 
under the name of costs that the legislature 
orders to be given. Nothing of misconstruc- 
tion here — nothing of misapprehension : that 
which is done h(‘ro, cannot Rave been done 
with other than open eyes. Legal learning, 
how coiismimiate soever, can never have fairly 
unlearned a man the difference between three 
and one and a half — between two and one. 
lie who contimies to know the difference be- 
tween his right hand and bis left, must con- 
tinue to know that right and left together 
HI c more than either right or left alone. 

In the common-law branch of jurispruden- 
tial law, we have seen the arrangements on 
thi.s head coiiforinablc to reason and utility: 
wh:it di'fab'ations have been made from the 
general rule, we have seen made by the legis- 
lature, m consequence of those conflicts and 
compromises to wliicli a mixed sovereign'iy b* 
iiyno partic^ilarly exposed. 

In the equity branch of lurisprudcntial law, 
the principle of Boman f'lw, which requires 
two witnesses — which excludes every witness 
without distinct 1011, who comes not with an- 
other witness in his Iftind ~ predominates. 

'I'he defendant, a party in the cause, is but 
one witness, ^ust as mfieb so as an extraneous 
witness. * At the same time, though the com- 
mon law in its wisdom refuses to hear this 
evidence, — in equity law, adopting in this 
instance the deiHision of common sense, in 
probative force it is looked upon as superior 
to that of a host of extraneous witnesses. 
To the general rule which requires two wit- 
nesses, the admission thus established will be 
an exception or not, according to the inter- 
pretation put upon the word witness. If (be- 


• See Book VIII. Technical System ; Chapi 
XXV. Contempt manifested to the authority ijf 
the Legislature (rujTra, p. 311 .) 
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Ing oo^ien$i<re in Us import with the word* 
to depose f depoeAtion^ toearamtne, examination^ 
•nd 80 many others) it be understood to in> 
elude the party when performing the function 
of a witness, the admission operates then as 
an exception to the rule if the woid witness 
is understood to be confined m its application 
to the designation of extraneous witnesses, 
the admission given to the testimony of a 
party has nothing to do with the rule. For 
nmplicity’s sake, let us conceive the rule as 
having no application to parties — as having 
no testimony in view but that of extraneous 
witnesses 

Taking the rule, then, in tins sense, equity 
law does not adopt it in all its rigour The 
defendant’s testimony (such as it is) the 
plaintiff never can be without foi the suit 
can no otherwise be instituted than by the 
instrument called a bill, of which the inter- 
rogatory matter by whith the defendant’s tes- 
timony is called for, and to which he is bound 
to make answ'er, foims an indispensable part 
But in regard to this or that fact (facts as 
material as any to the cause,) what may easily 
happen, and what continually does happen, 
is, that the defendant knows nothing about 
the matter If, then, knowing nothing about 
the matter, he declares as much, the testi- 
mony of a single extiancous witness speaking 
to that fact, is, with regard to that fact, sui- 
ficient evidence 

But if, among the facts inquired ot by the 
plaintiff, there be any one, the establishment 
of which IS necessary to form a giound for a 
decree operating in any respect in the plain- 
tiff's favour, — and if, in relation to this fact, 
the defendant delivers his testimonv, denying 
the fact, — an extraneous witness, and but 
one, affirming it, heie, the law lequiring two 
witnesses has always been conforined to and 
in this case, as in the othdi cases where two 
witnesses are requited, the testimony of a 
single witness goes for nothing 

English equity liiw having been, in its first 
concoction, Roman law imported from the 
continent, — the first equity judge to whom it 
was proposed to ground a deciee in favour of 
the plaintiff upon the testimony of a single 
extraneous witness, Contradicted by that of 
the defendant, would (how thoroughly soever 
persuaded of the truth of the witness’s testi- 
Ihony — of the falsehood of that of the defen- 
dant) have acted, according to Roman law, 
iUegtdly, had he made a decree on the ground 
of Uie true evidence. If a single testimony, 
though uncontradicted, is insufficient, still 
more must it be so if contradicted 

1^ fer as precedents, judicial precedents, 
being contrary to truth and justice, are not 
contradicted by other precedents, it is not 
^wfol (at qny rate it is not necessary) for a 
judgeto deefee acoordingto truth and justice : 
It is k(CumbeiiH^j or at any rate it is law- 


ful for, him to decree according to precedents. 
The equity judge who, at this tune of day, 
refuses to pay any regard to the testimony of 
an extianeous witness whom he believes to 
be trustworthy, because contiadicted by that 
of a defendant whom he believes to be per- 
jured, — this Anglo-Roman judge probably 
thinks nothing at all about the original Ro- 
man law all he has td do, is to think of the 
English precedents that have been grounded 
on it 

If, thinking nothing of the precedents in 
his own law, or ot the foicign law on which 
they were founded, he were to consider him- 
self ns an English judge , in putting any such 
exclusion upon the testimony ot the extra- 
neous witness, his decision would be as incon- 
sistent with the deeisions of his predecessors, 
as well as with the interests of truth and 
justice, as any of their decisions have been, 
when compaied with that same standard. 

Here aVe two conflicting testimonies (one 
might say to him .) the one liable to no ob- 
jection, — the other, that against which, in 
ordei the more effectually to come at the 
tiutb, your predecessois, m quality of Eng- 
lish judges, have thought it incumbent to shut 
their ears To the testimony oleai ot all ob- 
jection, you pay no regaid The soit of tes- 
timony which (accoiding to the iiile you aie 
bound to piiisue) is unw'Oitby of all legard, 
— it is by that you govern yotnself 

On the present bead (not to speak of 
others,) the piactice of English equity is 
reconcilable neithei to Roman law, nor to 
English law, noi to common sense Not to 
Roman law, since, where the defendant is 
silent. It deciecs in f.ivoui ot the plaintiff, 
upon the testimony ot a single witness * Not 
to English law' , since, where the defendant 
contradicts the w’ltncss, it counts testimonies 
without w'oigliing them. Not to common 
sense , foi the same reason, and because it 
gives the turn of the scale to that one of the 
two soits of testimony, which, according to 
the piinciples ot human iiatme, has least 
weight in it 

I'he groiiiul on which this ai rangement is 
placed by the account given of it m the books, 
is cuiious enough heie is oath against oath ; 
therefore nothing is to be done f The judge 
who should allege this contrariety as a reason 
for doing nothing, would recognise himself 
unfit for bis office. 

Injured suitor To weigh testimony against 
testimony in a jury-box, is the business, the 
every day’s business, of tbe same sort of man 
whose business it is, when behind a counter, 
to weigh lead or brass against bread or can- 
dles. What then ? Is the task too haid for 


• 3 Atkyos, 649, 

-f 3 Atkyns, 649, and abundance of authori- 
ties there ated.— Lord Hardwickesevenl timM, 
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jrou? do you sink under it? such imbecilit/, 
IS it the fruit of all your science? Sue, then, 
for a place in the jury-box ; and learn your 
business from bakers and tallow-chandlers. 

The task the juryman has to perform, every 
day to perform, is the deciding l)etwecn the 
testimonies of two witnesses, botli of them 
equally unobjectionable. What are the two 
between which yon profess yourself unable to 
decide? One of them worth as uuuh as any- 
body’s ; another (at least if your rules are 
good for anything) worth nothing. 

Lord Chancellor. It is not but that, if I 
were at liberty, I could weigh testimony against 
testimony as well as any tallow-chandler : but 
the mode of inquiry which I am bound and 
content to conform to, docs not allow me to 
weigh evidence. Where truth is at all doubt- 
ful, equity is altogether unfit for the discovery 
of it. This tve are all sensible of : accord- 
ingly, as often as evidence is worth weighing, 
we send it to the < allow-chaiullei s : they have 
a method of their own, which it does not suit 
the purpose of equity to follow. They are 
allowed to hear witnesses examined and cross- 
examined, in that natural mode which every 
man who is really desirous of coming at the 
truth, and has power toinquifeintoit, pursues 
of course, whether in a court or in a closet. 
Equity receives evidence in a scientific way 
— a way which was designed, not for the dis- 
covery of truth, but for better purposes. I am 
a learned English judge: it is a rule with all 
learned English judges to receive evidence in 
any shape, except the only proper one ; they 
leave that to the tallow-chandlers. 


CHAPTER II. 

EXCLUSION BY LIMITATION PUT UPON THE 
NUMBER OF WITNESSES. 

§ 1. Excess of evidence an evil — Pcrevtptor;/ 
limitation not a proper remedi/. 

There arc some topics on which, on a su- 
perficial glance (especially if dnected by the 
contemplation of established practice,) a fatal 
dilemma presents itself as hanging over the 
footsteps of the legislator ; and, on one side 
or other, the very nature of things seems to 
have imposed on him the necessity of injus- 
tice. On a closer views to him whose eye has 
strength to penetrate this mist, the difficulty 
may be seen to be in a great measure fac- 
titious; and to arise out of some irrational 
practice, into which, under the pupilage put 
upon him by the man of law, the imbecility 
of the legislator has been misled by the im- 
becility or improbity of his guide. 

Of the above described state of things, an 
exemplification may be found in the airaftge- 
ment which forms the subject of the present 
chapter. * 

What number of witnesses shall a party 


be allowed to produce ? Put a limitation any- 
where upon the number, you lay the party 
under the necessity of leaving the of 
evidence on his side incomfdete : you pave the 
way to deception, and consequent nusdecisioti. 
Put no limitation anywhere upon the number, 
you put it in the power of a maldjide suitor 
(if superior to a certain degiee in respect of 
opulence) to overwhelm Ins adversary w'ith 
an indefinite load of testimony, and the ex- 
pense, vexation, and delay, attached to it. 

In the case which came under review in 
the last chapter, the ground of the exclusion 
(so far ns, in respect of reason and utility, it 
had any ground) appears to have been the 
fear of deception. In the case now before us, 
the consideration of vexation appears to have 
been the ground. 

The vexation liable to be produced by mul- 
titude of witnesses, or (to speak more ex- 
tensively) by the quantity of evidence, has 
two branches; which, being in themselves 
perfectly distinct, require to be kept so in the 
mind of the legislator. Why? Because, ac- 
cording as it is in the one shape or the other 
that the inconvenience presents itself, so, in 
so far as the inconvenience admits of remedy, 
w'ill the remedy. 

There are tw'o stations in the cause to 
W'hich the vexation, considered in its first 
stage, is apt to apply itself: that of the par- 
ties, and that of the judge. 

To the station of the parties, considered in 
the aggregate, it is pregnant with delay and 
with expense. Consider them separately, the 
expense attached to the production of each 
witness falls, in the first instance at any rate, 
upon the party by whom, or at whose instance, 
he is produced: ultimately, either upon that 
party or another, according to the arrange- 
ments made by th^ judge in respect to ibis 
part of the costs. 

Upon the jTidge, this inconvenience will not 
naturally fall in any otheftshape than that of 
vexation, properly so called: expense, out of 
his pocket is not destined to come ; by delay 
he will not, in the manger ihut a party would, 
be alfected. It is in the shape of labour only, 
that the vexation falls upon the judge: per- 
plexity, followed by the labour consisting in 
the exertions made to remove it. 

The judge being a meinber of the commu- 
nity, as truly as the sovereign by whose au- 
thority he has been appointed, or the servant 
by whom his shoes have been cleaned, — any 
pain that, on this as on any other occasion, 
falls upon him, constitutes as large a part of 
the pain of the community, as an equal pain 
falling upon either of the other two. But on 
the present occasion, be it what it may, it 
can never enter into competition with the 
mischief that would ensue from the removtl 
of the dolorific cause, viz. the labour of weigh- 
ing the mass of evidence: that mass, by tb« 
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stippontion, being in every part necessary to 
be weighed, — in every part such, that the 
exelusion of it would be productive of a cor- 
retj^ndent dhance in favour of injustice 

The burthen, thus, on the particular oc- 
casion in question, sustained by the judge, is 
a part of that aggregate burthen, the pain of 
which cannot but be regarded as balanced, 
and more than balanced, by the remunera- 
tion, in whatever shape (dignity at any late,) 
attached to his odico and even setting a^ide 
such recompense, it can haidly be supposed 
that the mischief of the utmost vexation li- 
able to fell upon that single individual, can 
come into competition with the mischief fall- 
ing, in the other case, upon the community, 
—the notorious, and consequently extensive, 
mischief attached to the cot responding cli.iiice 
in favour of injustice 

In respect of sei tous import/ance, the sot t 
of vexation which in this case is borne by the 
judge, is, therefore, ns nothing, in coinpaiison 
with the mischief whu h, in < oiibequenco, is 
liable to fall upon the parties , that is to s<iy, 
upon that one of them who lus tlie direi't 
justice of thcuoause on his side The greatci 
the mass of evidence in -the cause, the hoaviei 
the burthen imposed by it on tlic mental fa- 
culties of the judge the hea\ lei the bin then 
on the judge’s mind, the gi cater the pioba- 
bility that his force of mind will not he ade- 
quate to the sustaining ot it — to the acting 
under it in such nmiincT as to extract the 
truth from the mass of matter tlirough winch 
it is diffused, tufianie to himsclt a right judg- 
ment lespecting the pniieipal tactb in dispute, 
and to decide in consequence 

In the shape of dangci, tlic nnsclnef will in 
this case be cunsideiuble, even supposing the 
clearest impaitiality and most consummate 
probity on the pait of the judge Tliese qua- 
lities being supposed, the state ot the law 
being supposed clear, and, in tespect oh the 
question of fact, the eause being supposed not 
to be attended with any cxtiauidinaiy degice 
of intricacy or difficulty, — the piobability in 
favour of a right decision will be veiy gieat 
say, for example, 100 to 1 But suppose the 
faculties of the judge in a state ot lumplete 
confusion, and the toicu ut Iks iiMiid altoge- 
ther unequal to the task ot fiammg a right 
decision under the piessurc of the buithen 
thrown upon it by the aggregate mass of 
evidence, this chance ot 100 to 1 will be 
reduced to an even chance, oi chance of 1 to 
1 i at which point, the party who is iii the 
light will have no greater chance ot prevail- 
ing, than the adversary who is m the wrong 
At this point, the advantage possessed by him 
who 18 in the right is equal to 0 and to this 
^nt, every additional qii mtity added to the 
iicAd of evioentiary matter, tends, m propor- 
tion to it« pressure, to reduce the cause 

Such is the case, even where the probity 


8f the judge is at its highest point, and the 
state of his affections entirely neutral. But, 
let either self-conscious partiality or bias be 
supposed on the part of the judge, the dan- 
ger 18 much increased. Every addition seen 
to be made to the pressure of the burthen of 
evidence on the mind of the judge himself, 
contending against it with the peculiar ad- 
vantages attached to his station and appro- 
priate habits of exercise, will naturally press 
with still greater force upon every other mind 
not bound to the task by duty, and less qua- 
lified foi it by exeicisp The greater, there- 
foie, the piesKUic is by the public eye seen to 
be, the inoi c difficult wnll it be for the public 
judgment to detect any aberration on bis pait 
fiom the line of icctitiide and, moreover, 
even to any man to whom his decision may 
pi cscnt itself as taxable with ei roi , thegreatei 
will bo the piobability that tlie eiior will pie- 
sent itsqif as standing deal, if not of intel- 
h'ctual, at any late of inoial, blame 

III a woid, the gicatei the burthen of the 
evidence, the greater, in appeal ance as w'ell 
as reality, the diffit iilty in judging of it and 
the grcatei that difliculty in reality, the more 
natnial w'lll eiioneous judgment be and the 
gieatci the difficulty in appearance, the more 
venial in appearance will the erioi be — the 
less apt to expose him, whose ciioi it is, to 
public consul c 

The evils, therefore, which aiise fioin ex- 
cess of evidence, ai e very gi eat and t hat thej 
form a pioper subject foi the legislators con- 
sidciation, is out of the reach ot dl^pu<e Hut, 
that the piopiiety of allowing them to be pio- 
ductive ot actual exclusion — of giving them 
in practice the effect of a conclusive leason, 
depends upon pi opot Iwhs (vu upon the pre- 
pondeiance of the collateral inconvenience in 
the shape of vexation, expense, and delay, as 
compaied with the piobability ofdnect mis- 
chief lesiilting fiom deception and c’onsequent 
inisdecibion tor want of the evidence pi oposed 
to be excluded,) is a point upon winch a deci- 
sion has alieady been pionoiinced, on grounds 
winch the rcacler has had undei Ins view 

Pioccc'ding on this gioiind, the necessary 
conclusion is, that everything that on this 
field has been done, in any of the established 
systems, is w’long Foi whatever has been 
done, has been done by limiting the number 
of witnesses I eceivable, without regard to the 
demand 

Regal d being paid to proportions, one most 
obvious consideration is, that, in lespect of 
niinibei , the demand for witnesses will depend 
upon the subject-mattei of the suit 

1 Even where the claim which is the foun- 
dation of the suit IS Itself simple, it may 
baffpen that the number of witnesses which 
it may be requisite to hear bas no certain li- 
mits take, for example, a claim of a right of 
way , a claim of a right of common ; a suit, 
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the object of which is to determine the bound# 
between portions of land, the property of 
different owners. 

2. The nature of things affords several sorts 
of suits, in which, in respect of the subject- 
matter, the demand itself is complex ; and 
complex to a degree altogether without limit. 
In this case, the suit, though in name and to 
some purposes but one suit, is in fact a cluster 
of suits. Thus, in case of an account, the 
complex suit includes as many simple suits as 
there are items on both sides. Not one of 
them but is capable of being taken for the 
ground of a separate suit: in which suit, the 
number of witnesses to whose testimony it 
may be necessary to have recourse, has no 
certain limits. 

§ 2. Remedies suggested. 

As it is with a physical burthen, so is it 
with a psychological one : undividec^ the pa- 
tient sinks under it; divide it, he poifonns 
the task without difficulty. 

You have a burthen, which you wish to 
have carried, within a certain time, to a certain 
place. Having called a porter, you propose 
the job to him: he declines it — he |)ronounces 
it impracticable. Your job, must it for that 
reason remain undone ? lly tio means. Com- 
mon sense indicates a variety of expedients, 
all of them practicable, one or other prefer- 
able, according to the cir<*umstances of the 
case. The burthen may be dividcil, and dis- 
tributed between two portei>: being divided, 
it may be carried by the same porter at two 
turns: perhaps even it may be taken by him 
at one turn, if he be allowed a little more 
time. 

The burthen being thus of the ph}sical 
kind, the remedies thus applicable to any 
extraordinary weight that may belong to it 
will never tail to be applied : common sense 
will dictate the expedients; — helf-reg.'irding 
interest will secure the application of them. 
Understand, if the burthen be mine, and if it 
be for a purpose of my own that I wish it car- 
ried, and if it be by m}self that the charge 
of getting it convejed is undertaken: for if, 
instead of being managed by myself, the busi- 
ness be committed by me to a servant, who 
is lazy, or careless, or ill-alFected to me, or 
who has anything to gain by having the bur- 
then miscarry or arrive too late, it may make 
a difference. 

Where the burthen is of the psychological 
kind, the remedies will be no less obvious ; 
unfortunately, the application of them will 
be far from being alike secure. In this case, 
as in the other, the advice of common sense, 
if consulted, would be equally sure : but, un- 
fortunately, the hands on whom the business 
rests are such whose purpose is not answered 
by the taking any such advice. 

Had the ends of justice been the ends of 


• 

actual judicature, this, like so many other 
mischiefs with which the technical system 
swarms, or rather of which it is composed, 
never could have taken place. Had the foun- 
dation of every cause been laid in the simul- 
taneous appearance of the parties coram judice, 
no such danger as that of an inordinate influx 
could have existed. So much as the cause 
really required, and by its importance was 
capable of paying for, just so much would be 
delivered, and no more. When in this way 
anything of excess' takes place, it is only for 
want of those explanations which, in case of 
the sort of meeting above described, cannot 
fail of taking place, but w'hich can scarce 
ever take place with effect on any other terms. 
This, accordingly, has already been stated as 
one of the uses, though but one, and (from 
the rarity of its occurrence) one of the least 
considciable of the uses, of that meeting; 
without which, judicature is no better than 
a game, in which justice, in spite of design, 
turns up now and then by accident. 

Of the established system of procedure, 
it is a fundamental piinciplc not to hear the 
parties, not to suffer either of them so much 
as to come into the presence ot the judge, till 
the verj conelusion of the cause. Not hear 
the parties? Whom, then, w’ould you hear? 
Not till the end of the cause? What, then, is 
the sort of work that is to be going forward 
in thi‘ incan time? 

Hnder a system set up in opposition to 
the ends of justice, the idea of the ridiculous 
hangs over every step of an inquiry that has 
for Its object the pursuit of any of those ends: 
it is us if a plan tor the more effectual propa- 
gation of Protestantism were to be presented 
to the P»)pe. 

To find the average quantity of time really 
in demand for a cajase, turn to any of thos# 
courts in which the path of judicature leads 
to the ends of justice, — turn, for example, to 
the cuuits of conscience^ — you will find it 
only a tew' minutes. But as the nature of that 
jurisdiction admits not of any very complex 
cause‘», and as here and there a cause will 
present itself w'hich Riay require as many 
montlis ; putting all causes together in hotch- 
pot, the ayeritge upon the sum-total may thus 
come to be doubled or trebled. 

In a vast majority of the individual cases 
that turn up, not the faintest glimpse of any 
such diillculty will present itself : such is the 
simplicity of the vast majority of cases that 
call for the exercise of judicial powers. But, 
when a cause is to a certain degree complex, 
then comes the necessary task of sketching 
out a plan of the mass of evidence. What is 
your demand, what your title, and what your 
evidence? Three questions these, to which 
a plaintiff, if he knows what he is about, will 
always be more or less prepared to g^ve an 
answer: and which a judge, if he knows what 
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b« i» about, will of eourge put to the pluntiff, 
wiMfOvar the plaintiff, for want of distinct 
eoneeptiona, hte not put them to himself. 

, What, then, ie this plan or table of evU 
deifoe ? In every cause in which a question 
of Hast is involved, the nature of it may be 
semat the condusion of any one of those in- 
struments which among English lawyers are 
eatled briefs * facts which, in the character ot 
principal facts, are to be proved , persons or 
scripts, by which each such fact is expected 
to be proved. To the plaintiff’s table of evi- 
dence add that of the defendant, you have the 
sum-total of that mass of pioposed evidence, 
concerning every article of which, the judge 
will have to consider whether at all, and if 
ves, then in what event, and at what time. 
It shall be delivered. 

1. Where the demand itself is of a complex 
nature (t. e. where the cause, though in form 
and denomination but one cause, is in reality 
an aggregate oi a number of causes,) analyze 
this artificial whole resolve it into its ele- 
mentary parts. Suppose an account-current, 
with a hundred items on each side — a hun- 
dred items, tq^any one or every one of which 
it may happen to be contested How absurd 
in this case to think, by means direct or in- 
direct, to limit the multitude of witnesses I 
But there being in &ct two bundled causes 
to try under the name of one, there is not one 
of them that may not, without prejudice to 
the interests of truth, be tried at a different 
time, at a different place, by a different judge 
or set of judges. In a cause of this composite 
order, two witnesses may be one too many, 
two thousand may he not sufficient Behold 
now the legislator, with shut eyes, and Pro- 
erpstes for his guide, by arrangements diiect 
or indirect, fixing the number of witnesses 
whidi, in a cause of th^ denomination, a 
plaintiff or a defendant shall be permitted to 
produce. * 

No grievance, nq, remedy. Here is in truth 
no grievance: but if in this way a remedy 
be attempted to be applied rthat is, anything 
under the name or notion oi a lemedy,) then 
indeed there is a grievance , for the pretended 
remedy is a real grieYnuce 

At his own pleasure, and bj^and with the 
advice of his attorney (who in the temple 
oi equity puts on the more respectable and 
profitable title of solicitor,) a man who has a 
business of this sort to settle with an unwill- 
ttlg adversary, addresses himself to common 
low or to equity. If to common law, — after 
six mouths or twelve months spent in doing 
worse than nothing — spent in affording the 
ooeariotw for learned pillage, the two hundred 
Oittsot, if triad at all, must be tried in a day, 
or in the romnant of a day. If to equity, — 
Iter the number of months, not to say years, 
•mployed in doi«g worse than nothing, as 
above,-.*- when the matter in dispute comes 


Vo be tried in good earnest, the cause it wire- 
drawn through a hole in the judge’s closet, 
and instead of the one day, as above, is drawn 
out perhaps to a thousand the judge (called 
in this case a Master,) under the eye of a con- 
niving Chancellor, taking care to be paid for 
three attendances for every one he bestows, 
and cutting out each day into hours, that 
each hour may have its fee 

On either side of the passage, what in all 
this can there be that could he better than it 
is ^ On the one side, is not work made for 
a jury ^ On the other side, is not everything 
done by equity r by equity, the bona dea of 
English lawyers, made by their own hands 
for their own use, unknown to all the world 
beside ’ 

2 In a cause in which the matter in dis- 
pute IS a man’s light to a station filled by 
election, there may be as many causes as elec- 
tors, inqUiding persons assuming to be elec- 
tors , the I ight of each elector depending upon 
an indefinite quantity of evidence, geiieially 
veiy small, but susceptible of extension, with- 
out any certain limit Squeeze now a com- 
plex cause of this sort into the com^s of 
a day, and observe the consequence. Before 
the Grenville Act, causes of that sort weie 
compressed each* into the compass of a day ; 
and the consequences were such as at length 
gave birth to that not inconsiderable effort 
of innovating and meliorating wisdom. The 
condensing engine being bi oken, the quantity 
of matter which by fiction had been compressed 
into the compass of a day, has now been found 
to fill in reality the compass of sometimes 
not so few as a bundled days, and a hundred 
days fully employed. But as a cause of this 
sort consists, in truth, of so many dozen, or 
score, or hundred of causes, — if constitutional 
prejudices and misgivings would but permit, 
what a prodigious load of vexation and ex- 
pense might not every now and then be saved, 
if III these causes the witnesses could be heard 
within a leasonable distance of their own 
doors, instead of being imported from the 
Orkneys, or the Land’s End, to be fed for 
an indefinite time at London prices. 

3. Suppose a cause in which the matter in 
dispute IS the supposed disturbance or abuse 
of the rights annexed to«eome station or con- 
dition in life, domestic or political. The dis- 
turbance or abuse constitutes one group of 
facts — the entiance into the station another. 
Enti ance and disturbance, — marriage and 
adultei y entrance and abuse, — appointment 
to an office, andabuse of the powers of it. The 
scene of the entiance lies at any number of 
miles distance from that of the disturbance iff 
the abuse Two groups of facts thus distinct 
and Ainconnected, what need, or even what 
•use, that the proof of both should oe crowded 
together into the same portion of time— info 
the same portion of space, only that they may 
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come under the eyes of the same judge or 
judges? In London, cohabitation between 
man and wife on the one hand — adultery of 
the wife on the other : actual marriage, in the 
East Indies. The cohabitation public and no- 
torious, the adultery susceptible of proof, — 
why must redress be made to wait, not only 
for the definitive result, but even for the pre- 
liminary steps, till proof, in form, of what no 
. one doubts of, shall have been sent for and 
fetched from the East Indies? 

The mass of eVidenee thus decomposed in 
idea, and resolved into its ultimate elements, 
— frequently it will happen, not only that by 
an apt distribution of it among different por- 
tions of time and space, the quantity of vexa- 
tion, expense, and delay, attached to the deli- 
very of the evidence, may be reduced ; hut that 
the quantum of the evidence neces'^ary to be 
delivered, may itself bo reduced. It is in this 
way, and this alone, that, by any niaAigement, 
a retrenchment may be made on the mass of 
evidence (understand relevant evidence,) and 
without prejudice to the direct ends of jus- 
tice. A second mass of evidence. No. 2, may 
be relevant — may be indispensalile ; but it 
is only on the supposition that the iiuiss of 
evidence No. 1 has already been delivered (or 
not delivered.) Take away the one, you take 
away the demand for another. Keep back 
the testimony of Titius, the proof that would 
have been offered of his bad character, or of 
his having been elsewhere at the time, is no 
longer relevant. 

Expedients upon expedients, on a review 
of the circumstances of the individual cause, 
might be employed for reducing the amount 
of the evidence, and of the vexation, expense, 
and delay, attached to the deliverj of it, with- 
in the narrowest limits c.mipatible with the 
due regard to the direct ends of justice. 1. 
What is it that each man is expected to prove ? 
2. By what circumstances is he enabled to 
prove it ? 3. From which of the witnesses on 
both sides is the most decided and satisfac- 
tory evidence to be expected ? 4, Which are 
those between whom an irreconcilable con- 
tradiction may be expected; and in whose 
instance it is most particularly requisite that 
they be brought face to face? 5. Are there 
any masses of evideTice, by the use of which, 
if the decision be in a certain way, the de- 
mand for the other may be superseded ? 

Where no such preparatory explanation 
takes place (that is, under all technical sys- 
tems,) superfiuous evidence is poured in in 
abundance : not only all that will be wanted, 
t all that by possibility may (it is supposed) 
wanted, is provided. In continental Ro- 
man procedure, and in English equity, the 
shelves are thus loaded with depositions, 
which, when they come to be looked at, are 
found not to be necessary, and which accor- 
dingly are not employed in argument. At 


common law, before a jury, crowds of wit- 
nesses are in attendance, who, when the trial 
comes on, remain unexainined, either because 
there is really no need of their evidence, or 
because there is no time for hearing it. 

At the same time that the number of the 
witnesses, and in general the quantity of the 
evidence of all sorts, that may or may not be 
necessary, is thus brought forward on all sides, 
— all circumstances which, in the case of ‘this 
or that witness or other article of evidence in 
particular, may operate in enhancement of the 
vexation, expense, or delay, attendant on the 
prodiiution of that witness or other article of 
evidence, in like manner should be brought 
under review. And thus, and thus only, it 
is, that the judge finds it in his power to do 
uhat justice icquircs him to do in respect of 
eullatoral incon\cnicnce : in the first place, to 
take the arrangements necessary for reducing 
it to its least dimensions ; in the next place, 
to determine whether (a case which, though 
rarely, may sometime.^* happen) the injustice 
that would result from the production of the 
proposed evidence, would not preponderate 
over that bianch of injustice* which stands 
opposed to the direct* ends of justice, viz. the 
fi ustiation of a just demand : or, on the other 
hand (nut to make an unnecessary sacrifice of 
the principal to the collateral ends,) whether, 
piovihionally at least, inferior evidence may 
not be employed, instead of superior from the 
same source : makeshift, instead of regular : 
transcriptural, for instance, instead of ori- 
ginal.* 

In causes that are fortunate enough to find 
themselves removed out of the hands of the 
regular courts into those of special arbitra- 
tors, luutiuil and preparatory explanations take 
place of course : at any rate, there is nothing 
to prevent them from taking place, but those 
aicidental deficiencies in point of probity or 
intelligence, to which all tribunals, and all 
human affairs, are exposed. In these tribunals, 
it is to the judge that any failure in this re- 
spect ought to be imputed : for if, on a requi- 
sition made by the judge, any backwardness 
in regard to compliance be manifested on either 
side, such reluctance will but afford an addi- 
ditional i^asdh for insisting upon compliance. 

* A curious enough and instructive compari- 
son might, on any sitting of Nisi Prius, or still 
better on any circuit, be afforded by two lists t — 
1. List of the persons summoned to attend as 
witnesses ; 2. List of the number of persons ac- 
tually examined at that same place, or succession 
of places. Of the first of these lists the msteriala 
are at any time to be found. 

On the last occasion that has bappmed to HsU 
withimmy knowledge, of tour witnesses that at- 
tended on one side, one only was examined : ytt, 
under the uncertainly that, for want of the sort 
of explanation in question, hung over the auae« 
there was not one of the three whose at^oance 
could prudently have been dispensed with. 
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Theie observations, if well giounded, will 

worth the attention of those public tribu- 
naUii whose hands are not tied np by any of 
those manacles which have laid the regular 
courts under the not altogether unwelcome 
ImpossibUity of obeying the voice' of justice. 
I^|>ea1c of parliamentary election courts, courts 
mar^t «Rd courts of inquiry, militaiy and 
nawAi for as to the courts held by justices 
of peace out of sessions (1 speak of the 
ease in which their jurisdiction is definitive,) 
it is seldom indeed that a cause coming before 
8^ such tribunal will be complex enough to 
admd the matter for any such arrangement 
and the same obseivation may be applied d 
Jbrttori to the courts of conscience 

In these, and all other couits in winch the 
ends of justice are the objects of ]ndiciiture, 
inasmuch as the preparatory explanation in 
question always may be called foi, so (pio- 
portioned to its obvious utility to all persons 
concerned, and moie especially to the judges) 
is the expectation one should naturally form 
of seeing it called for in each individual in. 
stance. But against this expectation there arc 
two drcumstaifees which opeiate on the othei 
side : 1. The propensity which all tribunals of 
inferior account have to imitate the practice of 
their superiors, and 2. The propensity which 
all tiibunals have to shackle themselves by 
general rules, extending an an angement from 
the one case — ^the one individual case in which 
it was found conformable — to an uiiknow'n 
succession of other cases in which it would not 
be conformable, to the ends of justice. 

What? Shall my client then be compelled 
to disclose the plan of his defence ? As well 
might you eall upon him to cuminate himself, 
or upon me to betray the trust he has reposed 
in me. Such is the objection which, on an 
occasion of this sort, the Consciousness of a 
bad cause will put of coui se into the mouth 
of the expeiienced advocate, suen the soit of 
argument which fimhi all ears open to it, under 
that system of which the spintui, rector is 
the spirit of insincerity. For, undei the tech* 
nical system, such is tiie state ot things to> 
wards whidi everything giavitates — such the 
notions attached to the word equity; viz that 
on every occasion, justice and injustice, fraud 
and sincerity, shall have an equal chance. 

With reference to this topic, causes, w'hether 
criminal or non-criminal, maybe distinguished 
into three classes : — 

1. The sort of cause in which, on the first 
meeUng, tho whole stock of evidence which 
fho cause aEbrds is visible at once * as, where 
tho cause turns on the testimony ot one or 
hotii parties, with or without an ad^cihle 
tfsript or two, or an adducible witness m two, 
on one or on each side. Under this descrip. 
^00 will be induded the vast majority of 
causes. In this case, the cause is already ripe 
tta decision. 


2. The soit of cause in which, ~~ though 
the whole stock of evidence be not adducible 
on both sides, — yet, on each side, erery ar> 
tide of evidence proposed to be adduced, is 
capable of being indicated In this case comes 
the demand for the mutual explanations above 
indicated, and the operation of marshalling 
the witnesses and documents, in consequence. 
Ilipe for decision the cause may in this case 
be, perhaps the next day, perhaps not for any 
number of yeais afteiwaids, Foi who shall 
say, in every case, at the edd of how many 
months a witness shall be forthcoming, in a 
country in which voyages to the antipodes 
are in every day’s piaotice? 

3. The soit of cause in which a man believes 
or suspects a fact (a piincipal fact) to have 
taken place , but, even supposing it to have 
taken place, knows not as yet by what evi- 
dence it may be proved e. g. that an act of 
minder hlTs been conmiitted, the author sus- 
pected 01 not suspected that an instrument 
produced in the character of a deed or will, 
is spurious or falsified that the parentage 
attiibiited to a child is false that a deed or 
will, though genuine, was obtained by ft and 
or foice. In this case, tbe cause is neither 
iipe foi decision, rjiui ripe foi any such exhi- 
bitioii or analysis of the inai$s of evidence, as 
above. 

To this soit of cause applies the demand 
for mvestigatoiial pioccduie, that sort of 
procedure winch Roman law has confined to 
criimnal cases — English law (to tbe extent of 
the regiilai system) has denied to all cases, 
feloniously ciiminal cases alone excepted,* in 
which, through the medium of the pielimiiiary 
examinations pi escribed by statute, it has 
been blown in, as it wei e, by a side wind. 

To pursue, through any further exemplifi- 
cations, the decoin posit ion ot the aggiegatc 
mass of evidence, would be beyond tbe design 
of tbe present Book w hat is above, will, it is 
hoped, be found sufficient at once to indicate 
the nature of the operation, and the use 

§ 3 Abettatwns of established systems in 
this respect. 

In the next chapter we shall have occasion 
to examine the indirect modes in which all 
evidence, ovei and above a certain quantity, 
has, under established systems, been excluded. 
In some cases, howevei , the indirect and dis- 
guised exclusion not being strong enough, and 
the only rational remedy, the preparatory ex- 
planation and an angemen t, being unendurable, 
exclusion was to be applied without disguise, 
and in direct teims Such, accordingly, upon 
the continent, has been the resource : take 
French and Spanish law for examples. 

* Depontions are taken by the justices in mis- 
demeanors of a grave chacact^, as well as in 
felonies.->w&dL 
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To any given feet or question (fait 
French — pregunta [question,] Spanish) thirty 
Mritnesses were and are allowed by Spanish 
law ; ten only are, or at least were, allowed 
in French law. Are both right ? One French 
witness, then, is equal to three Spanish ones. 

Of these limitations, what upon earth could 
be the design ? 'I'o make work fur advocates ? 
— to give the judge a facility for favouring 
whom be pleased ? If so, it was well aimed : 
to any good purpose, completely useless. — 
On the nature of the cause, no distinction 
grounded : under this direct exclusion, as un- 
der the indirect one, the same allowance for 
all causes. 

Fact — question : — of the unity of the fact 
or question, who shall give the criteiion? 
Nobody ; criterion there is none. You arc a 
French judge: a man who has produced ten 
witnesses wishes to produce more. Would 
you have him lose ? Stick to the U 4 )ity of the 
fact, and you stand firm upon the law. Would 
you have him gain? Split the faetTinto two, 
you may then allow him ns many as twenty 
witnesses. Are twenty not enough ? Take 
up the metaphysical wedge, and dtive it in 
once more. We have seen, that to split one 
man into two witnesses i^ every day’s prac- 
tice.* That was a clumsy trick : men, like 
oaks, are “ gnailcd and unwedgcahle facts, 
like deals, arc fissile. f 


• Supra, p. CdH. 

t Instituciones del Dericho Civil de (Jastilla. 
Madrid, 17H1. 4to. p. ccci. Titulo vii. de las 
Pruebas, cap. iv. de la Prueba de Testigos, p. 
ccci. Se segue 1. Que solainente hagan fe 
enjuccio dos testigos : . . . . no pudiendo exceder 
el numero de treinta para cada pregunta (ques- 
tion) diversa.” From Kecompilaciou, i. 577. 
Lib. iv. tit. f), sec. vii. 

Ordonnance Civile de Louis XIV. anno ldfi7. 
Tit. xxii. des Enquetes. Art. xxi. “ Ne seront 
oUis plus de dix teinoins.” Conferences, j>. 305. 

Art. xxi. “ De'fendons aux pwties de fairc 
oLiir en matiere civile plus de dix teinoins sur 
iin menie fait, et aux juges ou conimissaires 
d’en entendre plus grand nombre; autrement 
la partie no pourra pretendre le renibourseinent 
des f’rais qu’elle auraaiances pour Ics f’aire ouir, 
encore que tous les depens du proces lui soient 
adjuges en fin de cause.” 

In a cause of the civil class, the French code 
of procedure forbids and admits the receipt of* 
more than ten witnesses, at the instance of any 
party, to each fact (fait :) so that, if an eleventh 
witness be iiroduced by any party, the judge, ac- 
cording as lie likts or dislikes the party, admits 
or rejects the witness. The law admits him : 
but under this condition, viz. that the expense 
attached to the testimony of that witness shall 
rest on the party by whom he is produced, al- 
though costs of suit be adjudged to him at the 
conclusion of the cause. The law excludes him: 
for, over and above this condition, operating as 
a licence or as a penalty according to the point of 
view in which it suits the fo contemplate 

it, there is an express prohibition : a prohibition 
as express as words can make it — a prohibition 
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CHAPTER HI. 

EXCLUSION PUT BY BLIND AKRANGEHENTS 

OF PUOCEDUKE UPON INDETERMINATE POR- 
TIONS OF THE MASS OF EVIDENCE. 

A PROPOSITION that seems neither to require, 
nor (any more than a postulate in geometry) 
admit of proof, is, that every arrangement of 
procedure, the effect of which is to exclude 
an indeterminate portion of evidence — of 
that stock of evidence, which the cause, in 
the individual instance in question, happens 
to afford, — and that, too, without the plea 
of preponderant inconvenience in the shape 
of vexation, expense, and delay, — is irrecon- 
cilably repugnant to the ends of justice. In 
every cause to which the operation of the 
principle of blind defalcation happens to ex- 
tend, the effect of it is, to reduce to an equal 
chance whatever preponderant probability of 
success a good cause may, under the system 
of procedure in question, give a man as against 
a bad one. 

Such is the result, and such the mischief, 
supposing the composition of the defalcated 
mass to depend altogether upon blind chance. 
Stippo<.e, on the other hand, that it is capa- 
ble of being inrinenced by arrangement — by 
nrraiigomont on the puit of either of the par- 
ties, — the probability of success, instead of 
being eqmd, will be preponderant in favour 
of injustice. He who, being in the right, is 
persuaded of hi<, being so, will not naturally 
have recourse to this or any other sinister 
artifice : at least he will not he urged so to 
do by so btioiig an impulse as that by which 
the opposite party, supposing him to be in 
the wrong, and conscious of being so, will be 
urged. 

Had the ends of justice been, in every 
country, the ends to which the system of pft)- 
ecdure had, in the course of its formation, 
been directed, no arrangement pregnant with 
any such effect would perhaps anywhere have 

without any condition, and addressed not to 
the parties, but to tbs judge. We forbid them 
(jiulges and commissaries) to hear any greater 
number. • 

At the conference, great debate between Pus- 
sort, wbo appears to have been the author of this 
code, and tne Premier President of the day. 
The President disapproves of the limitation, but 
yields; saying, that, the case of a party wishing 
to produce any greater number not being likely 
to liappen frequently, the matter is of no great 
consequence. Pussort defends his article, and 
prevails. On the condition specified, a party (he 
insists upon it) is at liberty to produce as many 
witnesses as he pleases. You have tf^ive judg- 
ment on this article: would you let in the super- 
numeraries, refer to the condition ; and if that 
will not do, pray in aid the common vouchee, th# 
author of the code. Would you shut them outf 
stick to the text, and turn a deaf eat to all his- 
tories and commentaries. 
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beeik eitablished. But iii no country has the 
{iredoininant part of that system been really 
dlireetedl to those ends: according] r, ariange- 
ments pregnant with that absurd and per- 
nf^ous effect are to be found established in 
both of the two systems of technical proce- 
dore^ between which the more enlightened 
part of the population of the globe has, in 
•tidi unequal proportions, been divided. 

In the Roman system may be seen one 
example of an arrangement, by which an in- 
determinate portion of the obtainable mass of 
evidence is shut out. 

In the English system may be seen an ex- 
ample of another arrangement, which, discoi - 
dant as it is with the Roman in other points 
of view, agrees with it in this. 

The Roman arrangement here in view, is 
that by which, whatsoever part of the evi- 
dence can by posibility be kept secret from 
the parties respectively (viz every part of 
it but that which has been extracted from a 
party himself,) is, with the most anxious care, 
kept from the knowledge of both, until the 
time when the process of collection is closed 

From this arrpgement is apt to result the 
exclusion of an indeteiminateand indefinable 
mass of counter-evidence. The portion thub 
excluded is divisible into two distinguishable 
branches. — 1. The additional mass, which, 
had the already extracted poi tion been known 
to them in time, might and would have been 
extracted by the paities icspectively, whe- 
ther from the witnesses on their own side 
respectively, or from those on the other , — 
2. Any such further poi tion as, in explanation, 
confirmation, or contradiction of the testi- 
mony actually delivered (as above,) might 
have been extracted from the bosoms of other 
witnesses. 

Such, then, in a few wor^s, is the effect 
exclusion of ulterior evidence obtainable by 
counter-interrogation of the same ^vltnesse^ ; 
excludon of counter-evidence extraotible by 
interrogation and counter-interrogation from 
ulterior witnesses 

The English practice is that which, in ciiil 
eases, limits the mass of Andence to the quan- 
tity the delivery of wh^ch can be squeezed 
into tbe compass of a single sitting * deduct- 
ing the quantity occupied by the introductory 
statements made by the advocates on both 
sides, and the recapitulation made by the di- 
recting judge. 

Of the nature of the mass of evidence thus 
shut out, It is not easy to give any the loosebt 
Cethnater not so much as the sort of estimate, 
than which nothing can easily be more loose, 
given of Aat which is shut out by Roman 
practice. 

To assist conception, cross over fiom time 

* Civil, as well as criminal cases, sometimes 
occupy several days. One of tlie trials at JUan- 
caster, in the case of Tatkam v. W'right, occu- 
pied nearly a fortnight.— 
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to space. Suppose a court (and you need not 
look further than Westminster Hall to find 
four such) which, in tbe case of a cause of a 
nature to excite that sort of interest, on which 
the purity of judicial conduct so essentially 
dependb, shall be capable of affording hearing 
and seeing room to no raoie than a tenth or 
a twentieth part of the numbers that would 
be there if they could Niue persons out of 
every ten are thus excluded from the exercise 
of the functions of a member of the open 
committee of the public, charged with the 
inquiiy into the conduct of the courts of jus- 
tice Who, in each individual instance, are 
the pel suns on whom the lot of exclusion 
falls ■* When for this question a precise an- 
swer has been found, on the back of it will 
be found an account of the articles of evi- 
dence excluded by that law of tbe judicial 
drama, which (suhstitutnig the diamatic uni- 
ties for theiends of ]nstice) requires the busi- 
ness to be compressed within the space of 
time duiiiig which a mixed multitude of per- 
sons aie capable of coiitiiiuiiig togethei in the 
compass of the same close room, without pre- 
judice to the free cxeiciseof then intellectual 
faculties 

Incompatible as^this system of condensa- 
tion IS to the ends of justice, it wants nothing 
of that which IS necessary to adapt it to the 
ends of established judicature. Sufficient or 
insufficient to the purpose ot doing right to 
the parties, the time is never less than sufli- 
eient to the gathering in of fees 

The dooi, — does it happen to have been 
shut against this oi that aiticlc ot necessary 
evidence fio much the better Then come 
other exigencies, far better adapted than any 
evidence to the use of lawyers; At law, ne- 
cessity for new trials, and motions for new 
tiials in equity, necessity for bills of review, 
or bills partaking of, or in some convenient 
shape OI othci appioaohiiig to, the nature of 
bills of review An entne cause, with all its 
evidence, docs it happen to be shut out in tbe 
lump, because there was not time so much as 
foi the opening of it? Causes aie not like 
stiawbeiiics or mackeiel at the end of six 
months, or of twelve months, they are as 
fresh as ever, and then they come garnished 
with fiesh fees 

It IS only in causes of a complex nature, 
that the operation of this principle of exclu- 
sion <vin attach, causes which, whether in any 
other respect or no, are complex at any rate 
in respect of the nuinhei of witnesses fiom 
whom relevant evidence might have been ex- 
tracted Call twenty -four hours tbe utmost 
extent of a single judicial sitting. There are 
some causes (and of this description are the 
major jrait of the causes instituted,) for which 
a quartet of the number of minutes would be 
more than enough: there are others for wUck 
three or four times as many days might be » 
scanty allow'ance. 
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Where the allowance of time presents its€lf 
as insufficient, the quantity of evidence dis- 
carded by each party (at least if acting bom 
fide,) will naturally be that which in the judg- 
ment of the party can best be spared. 

Of either party, if in maid yirfc, one resource 
will be, the crowding in evidence in such 
quantity as to generate confusion; and, by 
blinding the eyes of those to whom it belongs 
to judge, to raise in this way the unfavourable 
prospect to the level of .an even chance. 

In any case, the undue advantage from the 
compression gravitates towards the plaintiff’s 
side. His evidence being the first heard, the 
more he introduces of his own, the less he 
leaves it possible for the defendant to intro- 
duce. Out of the supposed maximum of tour 
and twenty, the greater the number of hours 
occupied by the one, the less the number left 
to be occupied by the other. The advantage 
of this policy will, however, be ch^rer, if the 
plaintiff who avails himself of it lie i/i mala, 
than if in bond fide : for, in the latter case, 
what he gains by the exclusion of his anta- 
gonist’s evidence, maybe lost in some measure 
by the confusion produced by the multiplicity 
of his own. 

In the midst of all tlys darkness, a dif- 
ference may, however, be observed between 
the effects of the Roman, and those of the 
English practice. Of the disguised exclubions, 
wrapped up in the system of conceabnent, the 
influence extends, without distinction, to the 
most simple, as well as to the most complex 
causes: for upon the Roman plan of inquiry, 
there is never any want of time fur the ex- 
traction of evidence, if the demand presented 
for ulterior evidence, by the evidence already 
extracted, were but known in time. 

In the English mode, the genius of exclu- 
sion confineshis operations (as hath been seen) 
to complex causes. The mischief produced 
by the English is, therefore, not nearly so ex- 
tensive as that produced by the Roman mode. 

The systems here distinguished by the 
names of Roman and English, are both of 
them (it must not be forgotten) alike in use 
in England. But on the continent of Europe, 
the Roman practice extends to all courts, at 
least to all regular courts: in England it Is 
confined to the courts called ci/wib/ courts and 
ecclesiastical and admiralty courts. 

The compression (that is to say, the defal- 
cation) produced by the rule which coniines 
all causesto the short allowance of time above 
mentioned, is not, however, by any means 
the only defalcation to which, under the Eng- 
lish system, the pabulum of justice is con- 
demned. ’Those common-law causes alone 
excepted, which are furnished by the neigh- 
bourhood of the metropolis, — in tha whole 
stock of causes, the mass of evidence is sub- 
jected to an ulterior compression and defal- 
cation, to an amount equally indeterminable. 


• 

A certain portion of time, two days or there* 
abouts, is allotted with the utmost regula- 
rity to whatever number of suits it may hap- 
pen to a whole county, to a thirtieth part of 
England, to have supplied in the compass of 
half the year. Six hours, for example, may by 
this means be the whole allowance made to a 
cause, which, had the scene of it lain within 
the privileged spot, might have had the benefit 
of the full allowance, sufficient or insufficient, 
as above described. 

In both cases, how fares it with the ag- 
gregate mass of causes, in number and bulk 
unlimited, shut up within a limited compass 
of time ? As it fares with a multitude of men 
or other animals shut up within the walls of 
a town or any other boundaries, with a limit- 
ed and insufficient quantity of food: their fate 
is disposed of by the three co-regent powers, 
force, fraud, and fortune : some batten, some 
.are pinched, and some are starved. 

Ever and anon, the truits of necessity in 
this line are brought to light, as it were by 
chance. The nature of the cause opened, or 
begun to be opened, — Stop (cries the judge;) 
what sot t of a cause is this t^ try 1 I can’t try 
it — not I ; I won’t so much as attempt it : it 
is not to be done. Necessity, by which every 
thing is justitiud — necessity, thus invoked, 
comes in and justifies denial ot justice. From 
a tribunal which does not atford itself so much 
as a possibility of doing justice, the cause is 
theiishuffied olftoaTiother, which, having time 
for collticting evidence, w'ants nothing but 
the means : the cause is referred to unlearned 
judges, under the name of arbitrators : pressed 
by the tide of authority, though without di- 
rect and adequate coercive power, the parties 
(whether in bond or in maid fide) are wrought 
upon, in some way or other, to consent to 
this arrangemen^t : arbitrators chosen, one on 
each side : the foreman, or some other distin- 
guished member of the jury: some advocate, 
mutually agreed on, a< not being engaged on 
either side : nothing deficient but the power 
of compelling the production, and providing 
for the trustworthiness of evidence.* The 
instruments they possess for bringing the truth 
to light, are good against everybody but those 
who are dishonest enough to wish and endea- 
vour to suppress it. 

As often as this necessity betrays itself, 
just so often docs it appear, that in cases of 
this description, trial by jury, conducted as 
it is conducted, is incompatible with justice. 
What matters it, in the view of lawyers and 
their dupes? What in their creed is this 
sacred institution ? Not a means to an end, 
but itself an end. The use of judicature is 
— what ? Not to render justice, but to make 
work for juries. *!• And why make work ftw 

• This defect is rcmetlied by the 3 A 4 WUL 
IV. c. 42.~E<i 

i* Always understood, that in the progress of 
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Why but because trial by jury is 
trial with lawyers, with forms upon forms, 
heaped together for the use of lawyers? 

The mutilation of the body of necessary 
evidence, or, in other words, the exclusion 
of an indeterminate pai t of it, has thus far 
been brought to view as an effect produced 
in every technical coui^c of procedure. Two 
arrangements, one of the Roman, the othei 
of the Eiiglisb system, have at the same tune 
been brought to view in the character of so 
many efBcient causes, by which that effect 
has actually been pioduced. 

That, undei the English system, the pro- 
duction of any such effect was, so much as 
In the anticipation of the authors, among the 
final causes of the arrangements themselves, 
is what there seems little reason to suppose. 

But in speaking of the Roman system, the 
design of producing this very effect (pernicious 
as we have seen it to be) has been expressly 
stated as a final cause, or rather as the final 
cause, of the airangement, the systematic 
concealment, by which the effect is produced 
Concealment, a practice so natural to iniquity 
—•a piactice, unless under special circumstan- 
ces and as against special piischiefs, so unna- 
tural to lustice, so abbot rent to the gcneial 
complexion of English ]udicattiie, — lequiied 
(it seems to have been thought) a ica^on to 
justify it in the sight of English lawyers, 
when the Roman system came to be planted 
in English soil. 

Pioblem* — In all cases (except, in cnminal 
cases the preliminary ex patte inquiry,) the 
receipt of evidence being public at common 
law; reijuiredf to find a leason foi its being 
kept as secret as possible in equity Such 
being, on one band, the piublem, — such was, 
on the other hand, the solution — the only so- 
lution that could be found for it. 

First, let us observe the*piacticc, then, 
Gilbert’s reasons for it. « • 

State of the practice. 

1. In the oath tak'en by the persons who 
to this purpose act as judges ad hoc (viz iii 
the district of the metiopolis, the examining 
clerk — outot the distiicc of the metiopolis, 
the commissioners nominated by the paities) 
are these words* — '< And you shqll npt pub- 
lish or show the same depositions to any pei- 
son or persons before publication in the court, 
without consent of the same court ” * 

2. ** Neither the examinations or deposi- 
tiuis, which are taken by commission, can be 
published, in any case whatsoever, till publi- 
eadon is duly passed by rule in the office, or 
by motion or petition, for it may be done 
either way."t 


file cause no such word as the word equity be 
pronounceable. For, equity being still more 
pnqiidous than law to Itkwy&n^ speak but the 
wcffd eguitvt and the use of juries vanishes. 

• Gifix 142. t Ibid. 144. 


0. *• And in this case** (viz. where the 
party applies to have the time for pubkeation 
put off) “ the plaintiff or defendant (as the 
case falls out) must make oath, and so must 
his clerk in court, or solicitor, * that they 
have neither seen, heard, read, or been in- 
formed ot, any of the contents ot the deposi- 
tions taken in that cause , nor will they see, 
hear, read, or he informed of, the same, till 
publication is duly passed in the cause.’ ”* 

Then comes a story of a solicitor, who, to 
prevent the solicitor on the other side fiom 
gaining the fuither time necessary to the 
examination of Ins witnesses, read over to 
him the depositions already taken on his (the 
leadei’s) side 

Such being the practice, behold now the 
learned lord chief baron’s reasons foi it . — 

1 It the comtiiibsioneis on both sides 
attend the execution of the commission, and 
the one sid^ exaihincs, and the other neither 
examines noi puts in any intei rogatories, he 
shall never attei wards examine, unless upon 
special order of the court, upon good cause 
shown , because he must not form his interioga- 
tones upon the discovery made to kis commis- 
sioners, of what the other side crammed to ’’f 

2 The tail examination by coinmissioneis 

IS not to adjourn drithout necessity 

but if it be necessaiy, they may adjourn, not 
only in tune, but place And this affair must 
he pel formed, as fai as possible, uno actu, 
that there be as little oppoi tunity as possible 
to divulge the depositions, that neither side 
may better then proof 

3 “ It It shall appeal to the court . . . 
that the defendant’s commissioners attended 
dui iiig the whole time of the execution ot the 
(ominission, and never exhibited any intei- 
rogatoiies, m this case the couit will never 
grant the detendant another commission, and 
he must take it tor his pains , since he lay 
upon the watch and catch, only to see what 
the plaintiff proved, and then, at another com- 
mission, to exhibit intei rogatories adapted 
to such niattcis and questions as might tend 
to overthrow all that had been done , and he 
shall never be admitted to have this unfair 
advantage over lus adveisary fin if he is 
admitted, after having knowledge of all that 
his adversary hath proved, to ethibit inter- 
t oyatories, he may easily conceive what inter- 
logatories to exhibit, and how to hit the bird 
in the eye ”|| 

Then, immediately aftei , follows a passage, 
to state, that, it a new commission is granted, 
no addition ought to be made to the interro- 
gatories fi amed for the former one, “ with- 
out special leave of the court ; and [thenj 
they are to be settled by a master, and are 
never done [i. e. this is never done] but in 
extraordinary cases.’* 

• Gilb. 146. ± Ibid. 127. 

t Ibid. 131. 1) Ibid. 137, 138. 
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4. ** Afterwards (after publication of the 
depositions already taken) there could be no 
examination of witnesses, unless by the spe- 
cial direction of the judge, upon good cause 
shown, and an affidavit of the party, that he, 
or those eniployfdbyhim,had not, nor would, 
see the depositions of the witnesses which 
were published ; reason of the manifest 
danger of perjury and subornation of witnesses, 
in case examination should be allowed ajicr 
publication."* 

5 One reason comes in the form of a paren- 
thesi'4, and that parenthesis an assumption ; 
the truth of the observation being <>npposed 
too self-evident to be disputed: “ iSince the 
very life and vitals of almost every cause, and 
of every man’s property, lies in keeping close, 
and secreting his evidence till after the de- 
positions are published, because after that, 
there is an end of examining . . . 

The view taken by the Icarncil, jurist is al- 
together curious. That either of the parties 
should po.sscss the possibility of “ bettering 
his proof, he <‘onsiders as a result fatal to 
justice: a result to be prevented at any price. 
For, of >511011 melioration, what might be the 
consequence? “ It might tend to overthrow 
all that had been done :” “ the liird” (accord- 
ing to his ingenious metaphor) might ue “ hit 
in the eye.”! 

At the time of his writing this, or befoie, 
the learned author was head shopkeeper of 
that great double shop, in which common law 
or equity is solved out, according as the one 
or the other Ifappens to be besjioke by the 
plaintilf customci : for the clause in Magna 
Charta which piecludes the sale ot justice, 
precludes not the sale of common law, or of 
equity. On the common-law side, whatever 
truth is to be served out is warranted en- 
tire : the truth, and the uhole truth, as well 
as nothing but the truth, arc the words of the 
oath, expri'ssive of what each witness under- 
takes for the deliverv of. Hut to what pur- 
pose is it, that, from each witness, the whole' 
of such part ot the facts belonging to the case 
as hap|)en to have come to his knowledge are 
required? To this purpose, surely, — viz. that, 
from all the evidence together, including the 
depositions of all the witnesses, the whole 
assemblage of facts which the c:ise furnishes 
may be collected. What, then, on this occa- 
sion at least, is the aim of common law? To 
come at the truth entire. What, on the other 
hand, is the aim of equity ? To get it mu- 
tilated ; to get it in a state in which it shall, 
at any rate, be to some degree or other im- 
perfect, and no one can say in how great a 
degree. Right and wrong shift their places or 
their natures, according as the judge sits as 
a common-law judge or as an equity judge : 


according as the article is served from the 
one counter or the other. 

On the Tuesday, the learned judge, sitting 
at common law, grants a new trial. There his 
birds are set up by him, all in a row, though 
there be a thousand of them — set up like 
cocks on a Shrove Tuesday, ready to be “ hit 
ill the eye” by anybody who has a stone to 
throw at them. The next day the same reve- 
rend person sits in the character of an equity 
judge — and now secrecy is the order of the 
daj ; and now “ the very life and vitals of 
the cause lies in secreting the evidence.” 

But if such counter-interrogatories, or coun- 
ter-evidence fiom counter- witnesses, were 
admitted, the danger of ” subornation ” of 
perjury, and of “ perjury,” he says, *• is ma- 
nifest.”* 

Yes, indeed — but too manifest. Open the 
door to evidence (meaning sworn evidence^) 
you open the door to pcijury. Would you 
shut th(‘ door, shut it eirectually, against per- 
jury? Two ways are ofieii to you, and both 
sure ones : shut the door against all sworn 
evidence, or shut it against all evidence. 

But, when the mass of evidence thus to be 
shut out is anythipg short df the whole, ob- 
serve the consefpience. True it is, that in 
such evidence as is not produced, no perjury 
will be contained. But how is it in regard to 
the evidence which, being allowed to be pro- 
duced, has been produced accordingly. As- 
surance against being ei oss-e\amiiied, against 
being opposed by counter-evidence; assurance 
against being expo'ned to contradiction, from 
tliemselves or others ; security against ulte- 
rior contradiction from any quarter: — such 
is the security proposed as proper to be ap- 
plied — such is the security actually applied, 
against mendacity and temerity on the part 
of witne^se". 

That the arrangement proposed by* the 
.learned j’idge, in the character of a security, 
and that a necessary one, against the mischief 
of [lerjury, is naturally*'(not to say necessarily) 
productiie of that very mischief, is not only 
manifest enough to everybody, but to nobody 
more so than to t'de learned judge himseli. 
For by what is it, that, when one party only 
(suytl^e plaintiff) hds examined his witnesses, 
the commissioners of the other party (the de- 
fendant) having been present at such exa- 
mination, the defendant is enabled to hit the 
bird in the eye ? ” His commissioners, in viola- 
tion of the letter of their oaths, communicate 
to him (the party) the depositions extracted 
by the commissioners on the other side : for, 
unless this were the case, whatever were the 
demand for such suppletory and complemen- 
tory counter-evidence and counter-interroga- 
tion, the party could not have any knowledge 
of it. So that, in the perjury with which ue 


• Gilb. 120. 
t Ibid. 141. 


+ Ibid. 127. 

II Ibid. 137, 138. 


• Oilb. 120. 
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arfongeitiAt is seen to be pregnant, consists 
the reason, and the only reason, given in jus- 
tifieaUoP of that very practice. 

This precaution is exactly of a piece with 
the policy which, in some ages and coun- 
tries, has, under the auspices of Roman law, 
governed the arrangements in criminal cases. 
The prosecutor, on his part, producing his 
evidence, the defendant, on his pait, was 
not to be allowed to pioduce any Why? 
Because, at this rate, the charge might come 
to be contradicted , a licence which was not 
to be suffered. 

Being relevant, the ulterior evidence thus 
eicduded, would it have been true or false ? 
If true, no great harm, one should have 
thought, would have been done by it. If 
&l8e, ~but what is there that should make 
it fhlse, this subsequent, rather than any 
antecedent, mass of evidence ^ 

Evidence (the testimony of an extraneous 
witness) delivered in a preceding cause be- 
tween other parties, is not received in a 
succeeding one. Why not ? Because, in the 
preceding cause, the party against whom it 
operates in the ^succeeding cause had no op- 
portunity of endeavouring at the correction 
or completion of it, by counter-interrogation 
or counter-evidence In this case, the pro- 
priety of the exclusion is not in question here 
What is to the purpose, is, that such is the 
established rule — established, not at common 
law only, but in equity. 

The depositions having been published (i e 
communicated to the parties,) evidence re- 
specting the character of eacn witness may 
De poured in without stint * evidence on the 
one side attacking his character — evidence 
on the other side supporting it Evidence 
of this sort, “ generally speaking,” says the 
learned judge, ** ends in nothing moi e than 
putting the party to an expense to no pur- 
pose.” Here, then, if superfluity of evidence 
were the mischief to be cut off*, — here would 
be a species of evidence for the knife to ope- 
rate upon. No such thing. Where the evi- 
dence is known, and known to be of that sort 
whidi is extendible ad and after all 

of little or no use, no such idea is started as 
that of excluding it. Where the importance 
of the mass of evidence in question is beyond 
fdl estimate, then it is that it is to be buried 
out ; and secrecy is the bai set up against it. 

Those who introduced this ariangement 
into the system of procedure, gave no reasons 
Kbr H: they did wisely, — they had none to 
give. On this, as on some othei occasions, 
Gilbert has taken it into his head to give rea- 
•ops if here, as elsewhere, being pven, they 
are worse than none. Under the technical 
syitem, the safe course, and the only safe one, 
to be taken with judges* reasons, is the com se 


tAen with them in the House of Lords : to 
enter them as given, and to give none, — 
none at least which the subject, whose con- 
duct IS to be governed by them, and whose 
fete depends upon them, has a possibility of 
being apprised of. 

CHAPTER IV. 

EXCI USION BY RENDERING A PARTICULAR 
SPECIES OF EVIDENCE CONCLUSIVE. 

§ 1. Impropriety of the exclusion 

Admission of counter-evidence is one of those 
securities, of the necessity ot which, much (it 
may be thought) would not require to be said. 

Exclude out of the budget any article of 
evidence, whether on one side or another: 
in pioportion to the piobative force with 
which such excluded lot would, had it been 
admitted, ^ave acted upon the mind of the 
judge, in that same proportion is the aggre- 
gate mass of evidence incomplete. 

Exclude, on either side, the whole of the 
mass of evidence that would or might have 
been dehvered on that side, leaving the door 
open to whatever evidence is ready to be de- 
hvered on the other misdecision in disfavour 
of the side on which the evidence is excluded, 
IS not, indeed, by so doing, rendered the cer- 
tain result (since there remains the possibi- 
lity that the unexcludcd evidence may not 
gain Cl edit ,) but, at any rate, the tendency 
of such arrangement to give birth to mis- 
decision, seems too palpable*to be matter of 
doubt to any one so palpable, as to produce, 
as it were, a mechamcal and instinctive idea 
of one ot the most revolting modifications 
of injustice 

Audi alteram partem, says the common 
adage before you give judgment, heai what 
ever tbeie may be to be said on the other 
side. As a memento, good for information, 
for guidance, not siifhcient To be said ? — In 
what way ? In the way of evidence ? in the 
way ot observation upon evidence ^ There 
are few cases m which obseivation on evi- 
dence may not be of some use, there are 
none at all in which evidence itself is not 
absolutely necessary. 

To exclude evidence indisciiminately on 
both sides, 18 turning fortune loose to do the 
woik of justice, to exclude evidence from 
one side only, leaving the door open to it 
on the other side, is a sort of anrangement 
which, to judge of it in the abstract, could 
have been dictated, one should have thought, 
by no other principle than that of determina- 
tion to do injustice. 

Under the technical system, however, not 
only has evidence been excluded in det^l— 
evidence of such and such a particular nature, 
in consideration of its nature ; but evidence 
has even been excluded in the lump, without 


• Gilb. 147. 


t Ibid. 148. 
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any consideration of its nature: tbe wboV; 
mass of evidence : whatever evidence might, 
had it not been for tbe exclusion, have been 
delivered on this or on that side. 

If it really be not conducive to the ends of 
justice to shut the door on either side against 
evidence — against all evidence in the lump, 
without knowing what it is — to show, in any 
instance, that by this or that arrangement in 
any established system, a door has thus been 
shut in this way against evidence, is to show 
that the arrangement in question is repugnant 
to the ends of justice. Thus to class it, is to 
condemn it : to condemn it, and on the surest 
grounds. 

In one of two senses given to it, the word 
conclusive, as applied to evidenec, seems in a 
manner peculiar to English law : the reason 
will appear presently. 

In one sense, it puts no exclusion upon 
evidence of any sort. Evidence thus spoken 
of as conclusive, may be said to behpoken of 
as conditionally conclusive : conclusive primd 
facie — conclusive nisi. 

In another sense, it puts an exclusion upon 
evidence — upon all evidence on the other 
side. Not to speak of real evidence — not to 
speak of other circumstantial evidence, — it 
pronounces all witnesses vMi the other side 
liars : all witnesses, be they who they may, 
and in whatsoever number. In this sense, 
the absurdity of the propositions of which it 
makes the leading tei m, the rashness, the in* 
utility, the misehievonsness, of all decisions 
grounded on them, is, when once stated, too 
evident to be proved. It pronounces some fact 
or other impossible. Is it then really impos- 
sible ? What probability, then, is there, that 
it will be not only asserted by a witness, but 
also credited by the judge? Is it not imnos- 
Bible ? Then wliy will you pronounce it so ? 

Evidence spoken of a-, conclusive in this 
sense, may be said to be spoken of as abso- 
lutcly coiudusive. Evidence absolutely con- 
clusive is that to which the effect is given 
of putting an i*\clusion U[)on all counter- 
evidence 

The (piestion concerning conclusive evi- 
dence — whether this or that lot of evidence 
shall be treated as I’onclusive, regards spe- 
cies of evidence: it regards the propriety of 
laying down a generic, or (as on this occasion 
we may term it) a specific rule, pronouncing 
that the truth of the sort of fact shall be in- 
ferred by the judge, as often as any evidence 
of the sort in question is produced. It regards, 

I say, the genus of the lot of evidence ; for 
as to the individual lots, no decision is, or 
ever can be, grounded on any lot or body of 
evidence, but that lot or body of evidence is 
treated as conclusive with relation to t^e in- 
dividual suit in hand. 

. But in so far as the lot under consideration 
is no more than the individual lot, the ques- 
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tion whether it shall be conclusive or no, has 
no place in any book of jurisprudence— in 
any book in which, from the decisions pro- 
nounced in individual cases, the author takes 
upon himself, in the way of abstraction, to 
deduce general rules. 

1 . If the mass of evidence be made con- 
clusive absolutely, observe the consequence. 
The nature of this will vary, according as the 
suit is of a penal nature or of a non-penal 
nature ; and in each case, according as the 
«.iilc, in favour of which the evidence is thus 
made conclusive, is that of the plaintiff, or 
that of the defendant. 

Let the ina«.s ot evidence thus rendered 
conclusive, be composed (suppose) of the 
concordant testimony of two persons — two 
witnesses exhibited on the same side. 

In the penal branch, — to render the testi- 
mony of any two witnesses in this way con- 
clu'^ive absolutely against the defendant — to 
force the judge to convict a defendant upon 
the testimony of two witnesses, whether it 
does or does not produce in his mind a per- 
suasion of the fact of their delinquency — whe- 
ther the testimony thus exhibited appears to 
him correct or not, veracious' or not, — is as 
much as to give to any two rufliaiis a power 
to ruin any individual whatever, or any num- 
ber of individuals, at their choice, in point of 
property, person, reputation, or life, as the 
case may be. 

In the penal branch, again, — to render the 
testimony of any two witnesses conclusive in 
this same way in favour of the defendant — to 
force the judge to acquit him, in consequence 
of the want of such evidence to convict him 
(believing him at tbe same time, as above, to 
be guilty,) — is as much as to confer on any 
two hireling perjurers a power to give a vir- 
tual paidon — to give, even beforehand, a cer- 
tainty of impunity to any malefactor at thtir 
choice — to ^ny number of malefactors at their 
choice, whatever be their crimes. 

*■ In the non-penal braifch, — to render tbe 
testimony of any two witnesses conclusive in 
this same way in favour of the plaintiff — to 
force tbe judge, on the ground of such testi- 
mony, to confer on him the right he sues for 
(the judge at the sattie time not believing 
him possessed of any good title to such right,) 
— is as much as to confer on any two, and 
every two, hireling perjurers, a power of con- 
ferring a*proprietary right of any kind upon 
any individual at their choice, or any number 
of proprietary rights of all kinds, and with re- 
ference to all subject-matters, upon any num- 
ber of individuals at their choice: and thereby 
to impose upon any individual the obligation 
correspondent to such right : to impose, there- 
fore, upon any number of individuals, the 
obligations respectively correspondent to d.1 
manner of proprietary rights with reference 
to all manner of subject-matters. 
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In tbe.noii-peTial brancli. again, — to render 
tile teatiinon^ of any two witnesses conclusive 
in this wa^ in favour of the defendant — to 
force the judge, on the ground of such testi- 
mony, to refuse to the plaintiff the right he 
sues for (the judge at the same time believing 
him possessed of a good title to such i ight,) — 
is as much as to give to any and every two 
hireling peijurers, a power of debarring any 
inmviduaJ, or any number of individuals, at 
their choice, from the acquisition of all such 
rights, however necessary to their existence, 
for the acquisition ot which the law has made 
it necessary for them to obtain the decision 
of a judge: to exempt, accoidingly, any in- 
dividual, any number of individuals, at their 
choice, from the obligations lespectivcly cor- 
respondent to those lights, t e by the im- 
position of which, and nut otheiwise, those 
rights would be coniei i ed 

Away with all exaggeration' — begone all 
fiilse conceptions, on a ground on which so 
much depends on truth and accuracy 1 A 
power is one thing — a licence is another. Of 
a power, the virtue is, to enable a man to 
produce the effect in respect of which he is 
empowered 6i a licence, the viitue is, to 
exempt him from punishbrient, in the event of 
his producing such effect To give to the 
two confederates in question the power of 
producing all these pcrnieious effects, would 
be the lesult ot any such rules as these re- 
spectively contended against to enable them 
to produce those same effects with certainty 
of impunity to themselves, is not among the 
results of any of those respective rules For, 
by the supposition, perjury is necessary, in 
each case, to the pioductioii ot the cone- 
sponding mischievous effect and fiom the 
unishment (whatever it be) that happens to 
e attached to perjury, no exemption is given 
by any ot these rules • 

Of the sort of licence in question, in addi- 
tion to the power, what would be the conse- 
quence^ The utter destruction andsubversior. 
of political society in any community in which 
it should be established* the nun of all inno- 
cent pel sons; the impunity and tiiumph of all 
malefactors the rum ot all peisons having 
a title, in each case, vo the rights sued for , 
the exaltation ot persons havm^no such title. 

2. Where the effect of the rule is not to 
render the mass ot evidence in question con- 
clusive absolutely, but only conclusive ni&i, 
the mischief is not so great, yet still the 
effect, if any, is mischievous, and it has no 
sort of advantage, in any shape, to help to 
balance it. It is only in default ot evidence 
on the other side, that the certamty of pre- 
vuling ia bestowed upon it But in the case 
where this certainty takes place, what is it 
that truth and justice get by it Here are two 
{lieces of evidence, each of them susceptible 
of an infinity of degrees of persuasive force — 


S idiof them susceptible of the lowest dqpree. 

oth together, the degree of persuasion they 
would be productive of, in the conception of 
the judge, is not beyond the second degree in 
the scale of probative force . * — comes the 
rule, and foi ces him to act as if the degree of 
his pel suasion were at least somewhere above 
the middle of the scale The evidence ap- 
pears false to him , and he is obliged to act as 
if it appealed to him to be true 

One class of cases there is, and that a most 
extensive and important one, in which it may 
appear that evidence, circumstantial evidence, 
of this or that description, is huilt upon as 
conclusive, and even absolutely conclusive; 
and that with perfect propriety and good ef- 
fect. This IS the case of those acts which, 
in consideiation of their connexion with some 
principal act, obnoxious on its own account, 
and on that account put upon the bst of 
crimes, are, therefore (though in themselves, 
and weid'it not for that connexion, not ob- 
noxious,) also put upon that list as in the 
c<ise of those clusters of offences (each com- 
posed of a principal offence and an accom- 
paniment of accessory offences) winch come 
respectively under the titles of forgei y, com- 
ing, smuggling, and the like. 

But, in theseccases, the tiuth (as upon a 
closer in«pection will appear) is, thatiio such 
conclusion is ically foiined • or at any late, 
that, to wan ant the course taken by the le- 
gislatoi, it IS not iiecessaiy that any such 
conclusion should have been formed Of him, 
by ^vhom an act of the desciiption of the ac- 
ce'^soiy act m question is pei formed, it has 
been (Icemed probable by the legislator, that 
an act of the nature of the pimupal act has 
been, or was to have been, performed , or 
that he has been, or was to have been, in 
sofltc way or other, assistant to the enterpiise 
of him by whom such pimcipal act has been 
committed But the piopriety of the treat- 
ment, m the extent thus given to it — m the 
extent by which it embiaces the cluster of 
accessory acts m question — depends not al- 
togethei upon the rectitude of the inference. 
Whatever be men’s views, in the performance 
of the accessory acts thus converted into of- 
fences, the legislator is wat i anted m convert- 
ing each of the acts in question into offences, 
if so It be, that the prejudice (if any) that 
results to the agents in cjuestion, and others, 
from cheir non-performance, is not equal to 
the advantage gained by the check thus ap- 
plied to the principal offence. 

Hence it is, that, m point of propriety, any 
conclusion thus formed rests on very different 
grounds, according as it is formed in the sta- 
tion of the legislator, or in that of the jndge, 
Fornjed by the legislator, it is not necessary 

* See Book I. Theoretic Grounds, Chap. VI. 
Degrees of ProbtUwe Foice. 
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ibit it should be true in every individual in-* 
stance : it may not be necessary tha^it should 
be true in so much as a majority of individual 
instances. Formed by the judge, — formed, 
that is to say, with such effect as to have 
served for the foundation of a general rule of 
jurisprudential law, — it is productive of mis- 
chief^ if there be but a single instance in which 
it is not true : it is productive of mischief, 
at any rate, in that one instance. Why ? Be- 
cause the individual in question had no warn- 
ing to abstain from the act : — like most other 
rules of jurisprudential law, it falls upon the 
victim with the weight, and is attended with 
the barbarity and iniquity, of an ex post facto 
law. 

If the evidence, which, in the cause in 
hand, it is proposed to consider as conclusive, 
is evidence that has been exhibited, not in 
that same cause, but in another caufe that 
has no relation to it, — the impropriety of the 
regulation is still more enormous. Of the in- 
ference drawn from a lot or mass of evidence 
in any preceding cause, no use, no mention 
ought to be made in any succeeding cause. 
Here, not only is mention made of it, but the 
judgment then passed upon it is made to 
command the decision, in siy?h manner as to 
prevent the subject from being so much as 
viewed at all in its own proper lights. In the 
one case, extraneous matter is mixed with 
the proper matter, the proper matter not 
being excluded : in the other case, not only 
is the extraneous matter admitted, but, in 
consequence of that improper admission, the 
proper matter is excluded. 

The case of conclusive evidence must be 
distinguished from the case of conclusive de~ 
cisioH, The case in which the decision in 
question is considered as being commanded 
by the evidence already adduced, must be dis- 
tinguished from the case where the decision 
is considered as being commanded, nut im- 
mediately by any document of the nature of 
evidence, but by a document of the nature 
of a decision — a decision already pronounced : 
pronounced, whether in the same court or in 
any other court : if in any other court, whe- 
ther in a court acting under the dominion of 
the same sovereign, or in a court acting under 
the dominion of a foreign sovereign. 

Such is the distinction which has been 
rendered requisite by the inaccurate genius 
of technical nomenclature. For the purpose 
here in question, decisions, decisions of other 
courts, are spoken of under the name of evi- 
dence. 

Supposing the decision of the other court 
in question to have been grounded on evi- 
dence received on both sides; it follows, that, 
from the admission of such decision as con- 
diUHve, in regard to the facts on which it was 
grounded, no such absurdity, no such mis- 
chief, follows, as from the giving to evidence 
Vftr. VII. 


itself, on one side, a conclusive, and thence 
an exclusive, eff^'ct. 

On what occasions, and on what grounds, 
may it be proper for one court to allow (vis., 
with regard to the question of fact) this 
authority to the decision of another ? A 
question alike curious and important ; which 
belongs not, however, to the present head, 
but to that of makeshift evidence.* 

There is one case in which, in the absolute 
sense, the term conclusive may be employed 
with propriety, and yet the evidence upon 
which the exclusion is put by such conclusive 
evidence, cannot with propriety be ranked 
under the denomination of counter-evidence. 
This is, where, on the ground of evidence in 
its own nature insufficient and inconclusive, 
appearing on one side, a sort of practical con- 
clusion is built in favour of that same side, to 
the ex(‘Iu8ion of all such evidence as might 
have been adduced on that same side. In the 
sort of case here in view, no exclusion is 
put upon any evidence on the other side: no, 
exclusion is put on any eviiience cliaracter- 
izable b\ the appellation of counter-evidence. 
Why ? Because the circumstaMces in which 
the practical conclusion in question is drawn 
are such, that a conclusion of that sort must 
be made at a time when it is impossible as yet 
to know whether that side of the cause does 
or does not aiford any counter-evidence. 

The case in question is this : for the sake 
of simplitication, take (as being the more 
common case) the case where it is on the 
plaintiff’s side that the insufficient evidence 
is thus conclusive. The plaintiff, using the 
forms prescribed by the technical system, 
gives commencement to a cause — say a cri- 
minal one. On the defendant’s side, the time 
being come in which, in the track marked 
out for defence, soracthing should have beefri 
done by him, nothing in fact is done. In the 
state of thinjfs thus described, judgment of 
cctfiviction is pronounced,# or some grievous 
load of vexation imposed, on the defendant; 
the plaintiff, although able, neither being 
required nor admitted t 9 establish the fact of 
delinquency by any better evidence. 

In this case, the evidence (such as it is,) 
on the groftnd^f which the burthen in ques- 
tion is imposed upon the defendant, belongs 
to the head of circumstantial evidence. It 
consists of .two distinguishable lots, or evi- 
dentiary facts: — first evidentiary fact, the 
step taken, or progress made, by the pluntiff 
in bis suit : second evidentiary fact, the ne- 
gation of the step in question (the step made 
necessary to defence) on the part of the de- 
fendant. To these two evidentiary facts, 
corresponds, in the character of the fact evi- 
denced, the delinquency of the defendant in. 
respect of the offence charged. 


• Vide Book VI. Makeshift, Chap. U. § 3, 

M m 
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Tbit kind of dfeuoMitftntial evidence never 
k~i>in pxdni of reason never can be,^ of itself 
aoftdeni to support any such practical infe- 
rence. Why r Because, if the defendant be 
really guilty, it is impossible but that some 
better, .some more apposite and direct evi- 
desiet, at wiy rate some ulterior evidence, 
imist be to be bad. 

But the authors of the technical system 
kmre found their convenience in putting it 
into the power of any man in the character 
of a plaintiff, to put any other into a state 
of eonvietion, or into a state tantamount to 
mmviction, on the ground of this flagrantly 
itisui&eient evidence: having their reasons for 
not requiring, nor so much as admitting, 
better or ulterior evidence, even when direct 
•vidcnce of the most completely satisfactory 
description is to be had. 

This abomination, the result of the most 
barbarous iniquity, or the grossest stupidity, 
bas been adopted by every existing modifica- 
,tion of the technical system ; and, in every 
country, it covers a prodigious (though every- 
where a variable) extent in the field of jiidi- 
oature. 

But, in the exclusion thus put upon evi- 
dence, nothing, we see, that can with propriety 
be spoken of under the appellation of coun. 
ter-evidence, is comprised Siip{>ose all that 
evidence, that direct and satisfactory evidence, 
which is thus excluded — suppose it all de- 
livered ; there could not perhaps (or at least 
would not,) in that stage of the cause, be 
delivered an} counter-evidence, any evidence 
on the defendant's side * on the part of the 
plaintiff, whether the defendant knows as yet 
what has been done against him, — uhat he 
knows, where he is, or whether he even ex- 
iats, is not as yet known. ^ 

The fact interred in these cases is, non- 
existence of evidence on the defendant’s side, 
and thence non-existence of right 

The inference, /*on8idered as being (whrt 
it is) a sweeping and all-comprehensive one, 
ia big with injustice. 

Everywhere there ere two states of things, 
the existence of which, in the character of the 
efficient causes of the failure, is at least not 
leas probable than the iion.exlstehce of evi- 
dence: mdigenee^ want of the means of self- 
defence in the judicial field ; want of notice, 
vis. want of knowledge of the obligation by 
Whidi the party is urged to bring those means 
into action. 

V WtuU notice is the hut too natural and 
bwltedi-ftw result of the contrivance employed 
by tho genius of chicane, for preventing the 
meana employed, under the notion of con- 
v^hig notice, from being productive of that 
affect.* 

* SeeBodtVin. TeehnUxd System; Chap. 

XIIL ChhsmerUt ttSeut Notice. 


* In regard to htdiyeneo^ — to estimate thO 
eemparatiye probelnitty, as between this state 
of things, and the consciousness of the non* 
existence of evidence, and thence of title,-~.- 
in the character of causes of failure in respect 
of the taking on the defendant's side the steps 
requisite for the continuance of the cause, say 
thus — Of the whole number of inhabitants 
in the country in question (England,) — asthe 
number of those who are not able respectively 
to command, in addition to the sum requisite 
for their subsistence for and during the con- 
tinuance of the cause (say a twelvemonth,) 
the least sum sufficient for the cai rying it on 
on that one side (say £30,) is to the remain- 
ing number, — so is the pi obability that the 
failure is the effect of indigence, to the pro* 
bability of its being the eficct of the non* 
existence of evidence, and consequently ol 
right, on that same side -f- 

- rt- • ■■-■■■ ■ ■ - ’■—■■■ 

*!■ A judge by whom a cause is decided with- 
out his knowing anything about the matter,— 
what need, it may well be asked, hassttC^ ajudge 
to hear evidence ? But that is the very way m 
which causes in general, causes between man and 
man, are, the greater number of them, decided by 
learned judges. A piece of paper or parchment 
IS provided ; the band of the judge is applied to 
It; the mind of tne judge is not applied to it. 
So strictly true is this, that by an intoxicated 
judge, if he had but sense enough left to write 
his name, the business might be done exactly 
as well as by a sober one: by an automaton 
judge, a judge made of brass and iron, as well 
as by either. Exaggeration ^ Not it, indeed t 
nothing but the very simple truth. Stript of 
the tinsel with which it has been bedizenra all 
around by interested idolatry, by unblushing hy- 
pocrisy, and prostrate admiration, the technical 
system presents in all its jiarts enough to stagger 
belief, and make a man doubt the reahty of me 
ohiectb spread out before his eyes. 

By what is it that in these cases the judgment 
IS governed ? The circumstances, the exigencies, 
and abilities of the parties ^ Alas! no: but by 
the single circumstance of time. The time is 
up; the time which the defendant's attorney bad, 
to deliver in at an office some scrap or ottier of 
accustomed nonsense . that time is up, and the 
time for the )udge to set his name to a writing, 
without reading it, is come. What then ? Aim 
IS no mind at ml ever applied to the fatal parc^ 
ment^ O yes: a mind is indeed applied to it| 
but whose would you imagine ^ Not the judge’s, 
but an attorney’s. And in what way employed ^ 
Indiscovenng truth? No; but m computing 
time. An attorney? — and what attorney ? The 
attorney of the party (of the plaintiff) in whose 
favour the judgment is thus pronounced : u is 
the part} who, by his attorney, is thus made judge 
in nis own cause. Is the decision too prwnpt, 
too favQurable ? So much the better ; that makes 
another cause : a cause of the sort of those that 
are commenced by motion, and earned on by 
affidavit evidrace t in a word, a motion cause. 
AUakened by the chink of fresh fees, it is now, 
for the first time, that the ears of the judge ate 
realW open to the cause. 

When in a great majority of causes, the 
property and liberty ot the sul^ect are thus d}»*’ 
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The misphief being thus brought to vietr 
— the nakedness of iniquity, official and pro- 
fessional, being uncovered, — the remedy is 
almost too obvious to admit mentioning. 
Render not to the pluintitf in any case the 
demanded service, till after ho has, on his 
part, produced appropriate evidence, of some 
sort or other, in support of it. Is it out of 
the mouth ot his antagoni»r, the defendant, 
that the evidence, or an essential part of it, 
must come ? Though in this case it is out of 
his power to produce tha;^ evidence, at the 
wor.st he may produce (though it be out of his 
own lips alone) evidence that shall be suffi- 
cient to satisfy the conscience of the judge, 
in such manner as to warrant him in subject- 
ing the defendant to whate\ er vexation may 
he iiecesssary for extracting from his lips (or, 
ill case of necessity, from his pen) the evidence 
alleged to be necessary for the tinal substan- 
tiation of the demand. • 

posed of, by a set of men, none of wliom so much 
as profess to know anything about the matter — 
when the decision is determin- d, not by any ac- 
count of human feelings, but by lapse of time; 
■r— by whom should the judge be made ? Not by 
that first magistrate, whose mind is the fountain 
of honour and of justice — not by the king, but 
by Jaqiiez Droz or Alaillardtt, m concert witli 
Bolton and Watt. By the artizan in clockwork, 
to make each separate judge — by the arti/an in 
steam-engines, to give dispatch and uiiiforniitv, 
where both are as yet unknown, by causing judg- 
ment to be signed in any given luiniber of courts 
at the same time : in as many as WcNtmiuster 
Hall could be made to bold, in addition to tlic 
four by which, for so nmny ages j»ast, it h is been 
enlightened and adorned. 

This mec'.iaiiism,— would ytni view it in atuie 
light, and without disguise, as the works of .i 
watch are exauuiud by the artist, when taken 
out of the gold and jewels in which they were 
embedded ? Transport it in idea to some un- 
digniKed tribunal — to the office of a justice of 
peace, or to a court of coiiscicnte. ('onccive the 
magistrate, whose character depends not upon 
his rank but conduct, — couccue this unlearned 
judge copying the pattern set him by his learned 
superordinates, and, like them, signing judg- 
ment and enforcing execution, without having 
heard tlie parties, or knowing anything more of 
the cause than if the .scene of it Had been at the 
ttntipo.les. Behold, in imagination, such con- 
duct; consider what you yourselves would think 
and say of it : exactly what would be thought or 
said of it (at least said of it) by those very su- 
periors, who in that station would be as sure to 
punish it, as in their own to practise it. 

Conceive those shopkeeping judges, who, in- 
stead of equity on their hps, sit with conscience 
in their hearts, — conceive them, instead of con- 
sulting the feelings and weighing the nece.<^sities 
of the parties, lest forty shillings, extracted at 
once, snould consign to ruin a family which a 
respite of a week or two might have saved,— 
conceive their conscience manifesting itself in the 
mechanical signature of judgments with thut 
doors, while the parties, unheara and unthought 
ofy were, for their benefit, paying their way 
through the surrounding offices, like half-starved 
flihs erawHng through a tow or spiders. 


Obvious and effectual as is the remedy, the 
bar opposed to it is no loss so. It suppoiios 
one party at least to be beard, and heard «t 
the outset of the cause. But that neither 
pai f y shall be heard (especially at that stage,) 
is of all established principles the most in* 
viulablc: a principle, the violation of which 
would reduce Westminster Hall to a heap of 
ruins. It would leave prisons empty : it would 
lead captivity captive: it would render offices 
neither worth sellin^f nor worth giving ; it 
would bring the greater number of suits to an 
untimely end, and le.ive the cemainder not 
worth the coiitinuanee. 

Confined to tlie viles animte — to the souls 
too wretched to yield fees — the creatures to 
whom it would be beneatli the dignity of law 
or equity to do justice, — the experiment was 
endured, the rather as it could not be pre* 
vented. K\ tended to those for whom alone 
Idiat justice was made that is worth render- 
ing, It would be subversive of the very ends 
of judicature. 

It was oIkci ved above, that, in one sense, 
no exclusion could be said to be put by this 
ai iMiigemeiit: nooYelusioii puteupon evidence 
on one side, as where an article of evidence 
pioduced on the other is made conclusive. 

On one side alone, tine it is that by this 
arrangement no exclusion is put upon evi- 
dence. Wliy? Because the exclusion that is 
put involves the cvidi-iice on both sides; in a 
word, all evidence. On the defendant’s, be- 
<‘aiise either he has had no notice, or it is out 
I ot his power to profit by it; on the plaintiff’s, 
j beeaii-e, liuving done the needful, having run 
I ihe gantelope thiough the offices, he is ex- 
cused from giving evidence, lest he should 
have none to i;ive. 

Why shonhl evidence be rcceiv'ed? What 
is tlieie (o be got by receiving evidence ? * If 
aiiytliing, wliat is scaice worth stooping for. 
W/iat is thiTie to be got by receiving that 
which is not evidence ? ^Look to those ur- 
cana imperil that have been divulged by the 
treachery of false brethren : look to the lists 
of fees. • 

§ 2 . A» at tide of cvidepve may with propriety 
be niaihi conclusive Jbr the purpose of an 
incidtntal decision. 

A distinction requires to be made in regard 
to the stage of the cause, the stage to which 
the evidence in question applies. 

The ca.«e in which this disguised exclusion 
is absurd and mischievous, is the case where, 
— the fact to which the evidence is applied 
is the principal fact (or among the principal 
facts) on which the demand or the defence ia 
grounded, — the matter of fact upon which 
the ultimate decision has to be pronounced,— 
and the decision to be grounded on that iimlt 
is also an ultimate decision, as above. ' 

Very different may be the case, where the 



died^ion to l>e pnHkoan«ed is no more than an 
incfdefttal dedsion ; and the conclusion to be 
dravm, a cmielusion by which such incidental 
dedsion shall be warranted In this case, and 
Ibr the purpose of grounding such incidental 
dedsion» frequently indeed does it happen, 
that this or that article of evidence may be 
treated as conclusive; this or that fact may, 
ilk the quality of an evidentary fact, with re- 
lation to this or that other in the character 
of a prindpal fact, be treated as conclusive 
Such is the case, nherever, upon the ap- 
plication of one party, a decision is pro- 
nounced, a judidal act done as of course, upon 
an ex parte representation, no opportunity of 
contesting the truth of it having been given 
to the other : as where, upon a representation 
made by a person saying that goods of his have 
been stolen, and (as, from such and such cir- 
burnstances, he suspects) by Tituis, a warrant 
is issued for the arrestation and provisional 
confinement of the supposed thief 

For the purpose of an ultimate decision, 
pronouncing Titius guilty of the theft, this 
evidence is not deemed conclusive for the 
purpose of the incidental decision, pronoun- 
cing the guilt of Tituis to a certain degree 
proWhle (to such a degree as to warrant his 
arrestation andcontinemeiit, for the purpo«eof 
judicial inquiry,) this same evidence is deemed 
conclusive: and it is even made absolutely 
conclusive; for, by the natuieof the measure 
taken, all faculty of combating the proposed 
decision by counter-evidence exhibited ante- 
cedently to the delivery of it, is taken away 
To the purpose of an incidental decision of 
any sort, evidence of any description may be 
treated on the footing of conducive, absolute- 
Jly conclusive, evidence exclusive of all coun- 
ter-evidence, — where the utmost mischief 
producible by the exclusion is outweighed by 
the advantage produced by the decision in 
relation to the several ends of justice 

Thus, in the cr;se just mentioned, the 
price paid for the advantage consists in the 
vexation (and that commonly attended with 
expense) produced by«the restraint thus put 
upon locomotive liberty . the advantage itself 
consists in the secuiity afforded for the forth- 
eomingness, and thence for the justiciability, 
of the supposed thief. Give him the oppor- 
tunity of contesting the necessity, and thence 
the propiiety, of his confinement (the provi- 
eional and temporary confinement,) — if he is 
innocent, he will come in and contest it ; hut 
i^ being guilty, he apprehend*) the proof will 
he etrwig enough for his conviction, he will 
imdkte um of the summons as a warning not to 
eompl^ with the requisitions of justice, but 
to elude them, and make his escape. 

To a certain degree, every step on one 
tide, wUbh, on pain of greater inconvenience, 
ealU for any step to be taken on the other 
fldo,ii prpductivfi of vexation; for in judicial 
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pAtoeedure every step that is taken b attended 
with vexation. In every instance, therefore, 
the evidence to which this effect is given, U, 
to a certain degiee, productive of that sort 
of ill consequence which is attached to the 
giving it the effect of conclusive, and thereby 
of exclusive, evidence If, instead of a war- 
rant for airestation directed to a minister of 
justice, a simple summons addre8sed*to the 
suspected thief, and requiring his attendance, 
had been employ ed, the vexation would have 
been lessened indqgd, but it would not have 
been done away ■ and, so far as this minor 
vexation is concerned, the giving this effect 
to the evidence would have been productive 
of that sort of ill effect which is produced by 
the employing any lot of evidence in the cha- 
lacter of conclusive, and thence of exclusive, 
evidence But be the vexation what it may, 
— if It be productive of preponderant benefit, 
and if, at»-the same time, the quantity of it 
be tl^e least that it can he made, consistently 
with the production of that benefit, — it will 
always be warrantable 

By this observation we aie led to the prac- 
tical caution, never tp give to any lot of 
evidence the quality and effect of conclusive 
evidence, till, in Respect of persuasive force, 
It has been rendered as strong as it can be 
rendered without the production of prepon- 
derant vexation, or othei inconvenience, viz. 
to the pet son from whom the evidence is re- 
quired* which 13 as much as to say, not to 
impose upon either party (in paiticular upon 
the defendant) the necessity of taking any 
step, or ulteuor step, in the cause, without 
the other party’s (the plaintiff’s) having an- 
tecedently been made to produce whatever 
evidence be is able to afford without prepon- 
derant inconvenience. 

General rule — 

For the purpose of commanding an inter- 
locutory decision, in what cases shall any (and 
what) lot of evidence be legarded as con- 
clusive ? Answer In such cases in which the 
cet tain mischief, — in the shapeof collateral in- 
convenience by vexation, expense, and delay, 
attached to the receipt of counter-evidence 
with the consequent discussions, — would 
be gi eater than the contingent mischief, in 
the chance of direct injustice, incurred by 
the chance of untrustworthiness (understand 
proveable untrustworthiness) produced by 
the absence of the light that might have been 
thrown upon the subject by the excluded 
counter-evidence. 

Such is the general description of tljie cases 
in which the exclusion of counter-evidence, 
in opposition to evidence for grounding an 
interlocutory decision, maybe proper. To the 
propriety of the principle, no objection seems 
likely to be made. How, in each instance, to 
determine whether this or that particular case 
comes within this gefieral descriptipn, U a 
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problem, the solution of which threatens to ] 
be attended with considerable difficulties. 

But though it is not possible to lay down I 
any general rule, indicative of the cases in 
wiiich a certain portion of evidence may, for 
the purpose of an interlocutory decision, be 
treated as conclusive, and counter>evidence 
excluded, — it is not difficult to point out two 
cases at least, in which it cannot, without 
impropriety, be so treated: viz. 1. If the in- 
terlocutory decision is liable to be productive 
of irreparable damage ; 2. If tiic decision, ap- 
parently on an interlocutory point, have the 
effect of a decision on the main point. 

§ 3. Aberrations of Roman and Enylish law 
in this respect. 

In the Roman law 1 do not observe any 
traces of evidence regarded a'> conclusive in 
the improper sense. 

To a hasty glance, the suppletoi^’ oath and 
the expurgator) oath wear somewhat of the 
appearance of it. Examined more closely, 
they seem not, either of them, to be produc- 
tive of any such etfect. The suppletory oath 
is admitted in default of other Millicient evi- 
dence on that side ; and does not command 
tile decision — doc'i not piitian exclusion upon 
any evidence on tlie opposite side, 'i'he ex- 
puigatory oath (on the defendant’s side'' is 
not called for or admitted, till after the plain- 
tiff has had full liheity to adduce whatever 
admissible evidence he can obtain on his side. 

Ill all these cases, the testimony in ques- 
tion is admitted in default of more satisfac- 
tory evidence, and is not understood to put 
an exclusion upon any other evidence. 

In all these cases the arrangement is abun- 
dantly improper. But the cause of the impro- 
priety has already been indicated in another 
place: it consists in the want of scrutiny: 
it belongs not to the present head. 

Ill English jurisprudence there is one re- 
markable case, in winch the effect of conclu- 
siveness has been given to a mass of evidence : 
this IS the case of wager of law.* I’he con- 
clusive operation is confined to the non- penal 
brunch of the law: it operates on the side of 
the defendant, and of the defendant only. 
On the other hand, the conclusiveness of it 
is absolute: and after all these reductions, 
the effect of it in practice is us pernicious, as 
it is absurd in principle : and from the degree 
of mischief of which it has been productive 
on this narrow ground, a sort of anticipation 
may be formed (how inadequate soever) of 
the mischief of which it would be productive, 
were the ground it covered more extensive. 

In former days, when the practice called 
wager of law, that of a man’s waging hjs law, 
was in use, the manner of it was this :f — 


* Abolished by 3 & 4 WilL IV. c. 42.— /?</. 
•f- Blackst. Com. B. III. Ch. xxii. pp. 341-348. 


The demand on the part of the plaintiff havi* 
ing been exhibited in the accustomed form^ 
the defendant, if he thought proper, was at 
liberty to exliibit himself in open court, to 
go through the ceremony of an oath, and, 
under favour of that sanction, to deny tba 
justice of the claim, in terms altogether ge« 
iieral, prescribed by a formuhiry of the same 
tenor in all ca<«cs. No details called for cr 
permitted ; no other witnesses called for cr 
liermitted on that side ; no faculty of cros^. 
examination allowed to the adverse party, 
the plaintiff. A certain number of fcilow- 
swearers were, indeed, not only admitted, 
but culled for on his part. Swearers, but to 
what point ? Not to any particular fact be- 
longing to the ca.se, but merely to the general 
and irrelevant fact, the opinion (a favourable 
opinion) respectively entertained by them in 
regard to the veracity of the party by whom 
they w'tre thus produced. To W’hatsoever 
evidence of the diiect kind the cause might 
lidfipeii to aiford, — cireumstantial evidence, 
and that of the most vague and inconclusive 
kind, evidence of character, was substituted. 

So inii(‘h for the absurdly: now comes 
the mischief. » 

Two boi ts of claims were originally infected 
by this debilitating plague: 1. The sort of 
claim made by wliat is called an action of 
debt, a demand of a sum of money, a demand 
of the non-piMiai kind, by which the plaintiff, 
in making his application to the judge, called 
upon him to impose upon the defendant the 
obligation of conferiing on the plaintiff the 
property of a sum of money liquidated in 
amount, payable of course in coin, of which 
the individual pieces tvere determinable by the 
defendant’s, the intended collector’s, choice; 
2. The sort of claim called an action ot' detinue. 
In debt, the thing claimed was a mass of 
inouty: liquidated in value, — not liquidated 
— hut (as A) such case is necessary) left to the 
• option of .the debtor— in respect of the indi- 
vidual pieces of which the sum of money was 
to he composed. In detinue, the thing claimed 
was an individual ^ticle, of the moveable 
class : a horse, a piece ot furniture, a picture, 
a trinket, and so forth* 

By a (Aniicit, of the nymber of those which, 
in the manufactory of legal decisions, occupy 
the place of reason, the effect of the wager 
of law on actions of debt, has, in one way or 
other, been got rid of. In some cases it was 
put aside ; and in other cases, to which the 
pretence for putting it aside did not apply, 
another sort of action, an action with another 
name, was fabricated — an action to which, at 
the same time, and in this view, the wager 
of law w'as pronounced inapplicable. I mean 
the action of indebitatus assumpsit; which 
is the same thing as the action of debt, in 
other w'ords. A promise, indeed, to comply 
with the obligation, is alleged : but the pro- 
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itiiM'Ui jj^esuoied; ib»(; i«, where there is 
noire, feigned : eVerred by an assertion wil- 
fetly fidse. 

^ Tlie consequence is, that the demand of 
n sum of money is tolerably well cleai ed of 
this ground of defence by perjury and injus- 
tice. Relief is given, justice is administered, 
in a manner little, if at all, different from 
tiiat in which it would be administered if 
the conclusive species of evidence in question, 
the waging of a man’s law, weie not applied 
tb'ifais ease. The action, called an action of 
debt, is thus far spoilt *, but in so far as it iis 
spoilt, another action is given which answets 
the same purpose. 

Far from being alike innocent h this i em- 
nant of ancient barbarism, in tbe case where 
the subject of tbe demand is a specific mate- 
rial object. In this case, the remedy oi iginally 
provided is the species of action called the 
action of detinue By the same baleful in- 
duence by which the action of debt is spoilt, 
as above, this action is spoilt also In tbe 
case of the action of debt, fur the part thus 
spoilt, a succedaneum (as we see) has been 
provided : in the case of the action of detinue, 
no such succedaneum has been provided, 
and tbe damage has continued foi so many 
centuries unrepaiied Upon the principle of 
analogy, nothing was more obvious, nothing 
would have been more easy, than the lepair 
For the purpose of compelling the deliveiy 
of money where due, — to the fact of the 
obligation, you added, in tbe way ot hctiun, 
another fact, a pi omise to fulfil it why not 
for the puipose of compelling tbe delivety or 
re*delivery ot a specifac article Yes analogy 
ia the grand source and instiument of inven- 
tion, in this ns well as eveiy other line but 
to apply it usefully, — to apply it stcadiiv, 
comprehensively, *und consistently, belongs 
to none but an inventive mind 

The action of detinue is spoilt another 
action, called an actiqii of tiovei, is given in 
the room. But by this new device, unfoi In- 
nately, the purpose is not answered a blunder 
is made, and, instead qf the specific thing 
which is a man’s due, damages aie given 
that is, a sum of money, according to the 
value, which, on the ground of the iinpeifect 
data that are commonly exhibited to them, 
the judges of fact think fit to put upon it 
the remedy, instead of that which belongs to 
the action of detinue, is the lemedy th it be- 
longs to the action of debt 

Whence came tbe blunder? Not fiom a 
regalti— a more scrupulous than consistent 
regnrd, to truth. A falsehood is called m — 
a proposition is assumed, and a proposition 
more uniformly false in this case, than in the 
case of the ina^ttaiue assumpsit. Tbe story 
is, that the article claimed by the plaintiff 
hds been ^finmd by tiie defendant : found by 
htm» and by him cmiverted to his own use. 
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Thereupon comes the action, calling upon the 
judge to cause to be delivered to the plaintiff 
not the thing that belongs to him, but a sum 
of money in lieu of it The defendant takes 
note of the price thus put upon it : if it is 
more than he chooses to give for it, he re- 
stoi es It ‘ if less (that I*), if it be any advantage 
to him to keep it,) he keeps it. The plaintiff 
pockets tbe moneyand theinjuiy . the defen- 
dant tiiiimphs in improbity, under the piotec- 
tion of the law Thete are things, the value 
of which to a feeling heart is bejoiid all price . 
these are piecisely the things which the law 
ahmdons to the wiung-duer, and to all vvrong- 
doeis 

Theie is a icinedy in kind, indeed, to be 
had in some cases, in that sort of a court 
which is called a court of equity But the 
optics of a coiiit of equity aie too high-seated 
to spy lit tie things and a mass of value equal 
to the expense of more than a year’s subsist- 
ence to an individual of the most numerous 
class, is set down hv oveiy com t of equity to 
the account of little things * So much for the 
lemedy itself, and the cases in which it is to 
he had at any puce and as to the price that 
IS to he paid fot it (that is, for the chance of 
it) 111 time and n)on.'*v, — vvheie law reckons by 
months, equity leckons hj yeais where law 
leckons by ciowns, equity leckons by pounds. 

So delectable is tins institution (the wager 
of law) in the eyes of Loid Coke, that he 
scorns to piide himself in his country’s exclu- 
sive possession of it "f* Its merit consists in 
what ■' In tins, that it does (he says) no harm 
Why *’ Hec msc, fur the saq;e demand, though 
there be one soit of action (an aciton oi debt) 
winch lb clogged with this appendage, theie 
IS another (an action on the ca^e) which 
stands deal of it Whet ever it has no effect 
at .ill, there, and there only, it has no bad 
effect Unhappily, the reason given for the 
supposed haimlessness of an institution coii- 
I fessedly useless, is not tiue in feet. For, not- 
withstanding the silence of this ai ch-lawyer 
on the subject, another sort of demand there 
IS, as we have seen, to w'hich that clog does 
apply , and w Inch being spoilt by it, and 
having no sii< i edaneum, leaves the subject 
without a remedy 

In icgard to this institution, of whirh the 
highest supposed meiit is that of doing no 
harm, while its real character is that of ope- 
lating as a denial of justice, — the matter of 
triumph to Lord Coke, that no other country 
has the like, Blackstoneij; shows to be very 
&i from well grounded 

* £10. Call the yearly expense of a family 
£60, and give five to a family; this gives, fbr 
the eifpenditure of an individual, £10. 

+ “ This, for aught I could ever read, is 
culiar to the law or England, and no mischief 
ensueth hereupon. **—3 Inst, 46b 

X Com. IlL 341. 
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An institution that is peculiar to Englands 
or nearly so, is cross-exHininatioti in non- 
penai causes. By neither of these professed 
panegyrists has this "truly honourable pecu- 
liarity been noticed : by neither of them has 
it been observed, that it is by the exclusion 
this unnatural institution puts upon cross- 
examination, that the poisonous quality of it 
operates. 

To have been consistent (“if consistency had 
been a quality capable of auhering to English 
law, especially at the rude period here in 
question,) the privilege should have been 
extended, not to the defendant only, but to 
the plaintiff ; and then the elfects of the in- 
stitution, as applied to the two bides of the 
cause, being equal and contrary, would have 
destroyed otie another. To the pluintilf (1 
say) as well as to the defendant : or, if to 
one alone, rather to the fonncM’ than tl> the 
latter. Why? Because, if for a in.qi to swear 
falsely to save himself from a loss, is wicked, 
and in proportion to ita wickedness impro- 
bable; — to swear falsely, for no more ex- 
cusable purpose than the obtaining an undue 
profit for himself, at the expense of subjeet- 
ing another man to an undue loss, is still 
more wicked, and in that respect still mure 
improbable. * 

This chapter having been left unfinished by 
the Author^ irhat folloics has been added 
to it by the Editor. A feu' jiarayraphs, 
which for distinction have been put in in- 
verted commas, consist'of fragments, writ- 
ten at different times bi/ Mr. lientham : for 
the remainder the Editor is alone respon- 
sible. 

[This is not the only sort of case in which 
the sworn, but iineioss-examined and self- 
serving testimony of a party to the suit, is 
received as conclusive, that is, to the exclu- 
sion of counter-evidence. “ The practice in 
chancery,” we are informed by Phillipps,* 
“ invariably is, that a paity is entitled only 
to extiacts of letters, if the other party will 
sweartliut the passages extracted are the only 


to answer any question, the answer to whieli. 
if true, might tend to degrade his character) 
if, however, he chooses to answer, the party 
who asks the question is bound by his answer, 
and is not allowed to falsify it by counter* 
evidenco.J 

The above seem to be the only instances 
worth mentioning, in which an article of 
orally delivered testimonial evidence has in 
English law been made conclusive. The in- 
stances in which similar effect has been given 
to an article of circumstantial evidence are 
innumerable ; and many of them have been 
already brought to view. 

1. As often as a decision has been given 
against either of the parties in a suit, on no 
other ground than that of his having failed, 
ut a particular stage of the suit, to perform 
any Operation uhicli has been rendered neces- 
sary ut that stage by technical rules, to the 
obtainment of justice ; so often has the non- 
performance of that operation been taken as 
evidence, and conclusive evidence, of what 
is called in the language of lawvers, want q/* 
merits, that is, of the badness of his cause. 

“ Of the justice of the demand, whatso- 
ever it be that happens to be made upon the 
dcfendaiir, provideil the suit does not happen 
to be culled a criminal one, non-resistance on 
his part is regarded and acted upon a.s sufA- 
cient evidence; and to the plaintiff possession 
is given of the object of his demand, just as 
if the justness of it had been proved. Even 
a lawyer will not pretend that on any ground 
of reason the inference is a conclusuve one. 
Pecuriiury inability, especially under the load 
of factitious expense imposed everywhere by 
the technical system, is another cause equally 
adequate to the production of the effect. In 
every part of the empire of the technical sys- 
tem, and inoie particularly in England, this 
inability will lia^e place in the case of'^ vast 
majority of the body of the people. 

If a presumption thus slight were not re- 
ceived 111 proof of the jifstice of the plaintiff’s 
claim, and in the character of conclusive evi- 
dence — if such direct proof of it as were to 


parts relating to the subject-matter. 

There is another rule, by wliich a man's 
own testimony is rendered conclusive evi- 
dence in bis favour, and that too on such a 
subject as that of his own character. The 
witness indeed in this case is not a party in 
the suit ; but for anything that appears, he 
may be the vilest of malefactors ; and he is, 
at any rate, under the influence of an inte- 
rest, which is one of the strongest of all in- 
terests in the bulk of mankind, while even 
in the vilest it cannot be a weak one. A 
witness, as we have scen,f is not compellable 
. _• 

• Vol. I. (6th edit.) p. 421. 

+ Book III. Extraction; Chap. IV. Ditcre- 
diUve Interrogation, 


be had, were in ever^ instance to be required, 

• 

* In xlietdisapprobation bestowed upon this 
rule, it is of course implied, that the case is one 
of those in which the production of evidence to 
discredit the character of the witness, is in it- 
self proper ; for which cases, see Book V. Cir- 
cumstantial; Chap. XIII. Of Motives, Meane^ 
^c.; §§ 3 & 4. Character Evidence, if not, it 
IS proper to exclude any such evidence, after he 
has answered, only because it is proper to ex- 
clude it, whether he answers or na But if the 
case be one in which it would have been j^n^per 
to adduce evidence against his character without 
putting any questions to himself, it is difflcult (0 
see what impropriety there can be in doing ex- 
actly the same thing after you have interrogated 
him and gothia answer, if you do not bciisTC hil 
answer to be true. 
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numtier tit nudA JIde suits, with the pro> 
liopee 6f whidi th« coffers of the man of law 
itre at present swelled, would have no exist* 
We. 

“ Thus it is, that under the tecbnioal sys- 
tem, every court calling itself a court ol j'ls- 
titee is in effect an open shop, in which, for 
the benefit of the shopkeeper and his asso- 
ciates, licences are sold at a fixed, oi at least 
at a limited, price, — empowering the pur- 
chaser to oppress and nun at his choice any 
and every individual, obnoxious to him or not, 
0ti whom indigence or terror impose the in- 
ability of opposing effectual resistance 

** The real condition in which the great 
majority of the people, in the capacity of 
Suitors, have been placed by the factitious 
expenses manufactured by the man of law, is 
an object too reproachful to him to be suf- 
fered to remain tindit>guised. In this, as in 
every other pait of the system, extortion and 
oppression find in mendacity an ever-i eady 
instrument The real condition in which the 
suitor has been involved, the misfoitiine of 
defencelessness through indigence, is put out 
of sight . a enme is imputed to linn in its 
stead: and for that crime, not only without 
proof, but under the universally notorious 
C0n8<‘iou8iiess of his innocence, he is punished 
Contempt is the word constantly employed to 
designate this imaginary ciiine. The real, the 
universally notorious, causes of bis inaction, 
arc fear and impotence But a man cannot 
be punished avowedly for fear he cannot be 
punished for impotence mankind would not 
Submit themselves to tyranny so completely 
without a mask. Adding oaUirnny to men- 
^mity, they pretend to rcgai d his inaction as 
originating in contempt, and it is on this 
mendacious accusation of their own foigiiig, 
that they ground the ruin they inflict on him 
under the name of punishment.” 

In equity, the detendant, whe, from hiS 
own poveity or ignorance, or the caielessncss^ 
of bis lawyer, is so uVifortunatc as not to put 
in an answer to the plaintiff’s hill, stands a 
great chance (if a poor roan) of being a pri- 
soner for life. He is committed to gaol foi 
the contempt , and as is not released with- 
out payment of fees,— unless b^ bao money 
to pay these fees, or can find some one else 
who will pay them for him, he must remdiii 
there all bis life. Instances of this sort have 
not unfiequently, through the medium of the 
newspapers, been presented to the public 

2. As often as a contract, or any other le- 

pronounced nti/f 
<m4 void, on account of the non-observance 
otvoy formality, — so often, the sort of exclu- 
•ioa OT which we are here treating, has place 
A nuui claims a landed estate, under the will 
of the last proprietor. The will is produced 
in court : it is found to ha^ e the signatures 


of two witnesses only, instead of three;* w 
one of the three is proved to have put bis 
name to the will m the absence of the testa- 
tor . the will 18 rejected, and the party loses 
his estate. The rejection of the will .may, 
perhaps, be considered as a penalty, for non- 
comphance with that injunction of the law 
which requires that certain formalities should 
be observed Considered in this point of 
view. It has been shown in a previous Book| 
to be unnecessary and objectionable. But it 
may also be regarded as grounded on the 
presumption that the will was spuriout, or 
unfaiily obtained. Here, then, is this one 
tii cumstance, viz non-observance of legally 
prescribed formalities, received as conclusive 
evidence of spuriousness or unfairness. The 
fallacy of this supposition has also been made 
sufficiently manifest in the Book already re- 
ferred to. This article of circumstantial evi- 
dence, w^ich IS conclusive in law, is so far 
from being conclusive in reason, that it scarce- 
ly amounts even to the slightest presumption, 
until two things be ascei tamed: first, that 
the party kneui that these formalities were 
prescribed, and secondly, that compliance 
with them was m bis power. That spurious 
or unfaii instruments have not frequently been 
prevented by the^'peremptory requisition of 
these formalities, is more than 1 would un- 
dettake to say : but an assertion which one 
may venture upon without much danger of 
mistake, is, that there is scarcely an instance 
of any instrument’s having been actually set 
aside fur the want of them, in which there 
was not a considerable, if not a preponderant 
probability of its being genuine 

d. Almost all estoppels are exclusions of 
the sort now undei consideration. You aie 
estopped, say the lawyers, from proving so 
and so . the meaning of which is, that they 
VI ill not permit you to prove it. For this they 
have sometimes one pretext, sometimes an- 
othei something which you yourself have 
said oi done , or something which has been 
said 01 done by somebody else. 

There is a great vaiiety of instances in 
which they tell you that you are estopped by 
a previous decision, either of the same court, 
or of some other court of justice . these have 
been already noticed undei the head of ad- 
scititious evidence.^ At othei times you are 
estopped by what they term an admission. 
You are said to make an admission, if you say 
or do anything, or if any other person says 
Ol does anything for you, which a judge con- 
strues as an acknowledgment on your part, 
that a certain event has happened ; that is, 
anything fiom which he chooses to infer its 

* attesting witnesses now suffice In all 
cases, under 7 Wul. IF. and 1 Viet. c. Sfi, 

Vol VI. a 

+ See Book IV. Preappointed. 

t See Book VI. Makeshift. 
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happening: after which, though everybady 
perhaps who knows anything about the mat- 
ter, knows that it has not happened, and would 
say so if asked, the judge, to save the trouble 
of asking, chooses to act exactly us if it had. 

Adtilissions are of two kinds — express or 
presumed ; and the former are either admis- 
sions upon record, or admissions not upon 
record. It is a rule with lawyers, that no 
evidence can be received to dispute admis- 
sions upon record,* that is, admissions in the 
pleadings. If this rule went no farther than 
to confitie the evidence to such points as are 
actually in dispute between the parties, it 
would he a good rule. In a law-book, a man 
may reckon himself fortunate if he hits upon 
a rule which has a reason : if he expect, that 
where the reason stop'^, the rule will stop 
too, it is very rarely tliat he will not be dis- 
appointed. One example will serve as well 
as a thousand. When a man, a^aius>t whom 
an action is brought for a sum of nionoy, de- 
nies that the plaintiff is entitled to the whole 
sum which he claims, hut admits that he has 
a juit cliiitn upon him for a smaller sum, — 
the practice is, for the defendant to [)ay into 
court the amount of the sum which he ac- 
knowledges to be due, t^iat it may remain in 
deposit until the cause is decided. This pay- 
ment, lawyers choose to call an “ acknow- 
ledgment upon record and now mark the 
consequence : “ the party cannot recover it 
hack, all hough he has paid it wrongfully, or 
by mistake. ”t 

As for extrajudicial adnussion*, it is not 
always that they are even receivable ; when 
they are, they are generally taken for con- 
clusive : for it may be observed, in regard to 
thi- part of the law of evidence, as in regard 
to 80 many other parts of it, that neither 
the lawyers by whom it was made, nor the 
lawyers by whom it has been expounded, ever 
seem to know that there is any middle course 
between taking an article of evidence for 
conclusive, and rejecting it altogether. Ac- 
cordingly, in reading the dicta of judges, or 
the compilations of institutional writers from 
those dictUf one is continually at a loss to 
know what they mean. In speaking of this 
or that evidentiary circumstance, what they 
tell you concerning it is, that it is evidence : 
now and then superadding, as it were for the 
sake of variety, the epithet <food to the ge- 
neral appellative evidence. Would you know 
whether they mean that it is conclusive, or 
only that it is admissible f Observe their 
actions} see whether they send it to a jiiiy : 
fur anything that you can collect from their 
words, they are as likely to mean the one ae 
the other. 

The following will serve a? an example, as 
well of the ambiguity of which I have been 

t Ibid. 175. 


speaking, as of the sort of logic which pMset 
for irrefragable, under'the dominion of teejk- 
nical rules. When a party interested in tho 
cause, makes an admission against hia inte- 
rest, — if he has not made it by mistake, it is 
nearly the best evidence against him that yott 
can have : ergo, it ought to be taken for con- 
clusive against him, when he has made it by 
mi^take ; ergo, the admission of a perfron who 
is merely a nominal plaintiff, and who is not 
interested in the cause, ought to be conclusive 
against the person who is. So, at least, i1 
was decided in the cage of Bauerman v. Ra- 
denius,* in which the admission of the plain 
tiffs dh the record, though not the purtie 
reullv interested, was received as conclusive, 
and the plaintiffs were nonsuited. 1 say, re- 
ceived as conclusive; because, when a plain- 
tiff is nonsuited, — that is to say, when bis 
claim is dismis'^ed by the judge without going 
to H jury, — it is because, it he had gone to 
a jury, the jury must have found a verdict 
against him ; which would have been a bar 
to any future pioseciitiun of the same claim: 
whet eas a nonciiit leaves it still in his power 
to bring a fresh action, after remedying tho 
defect which would have ibmpelled the jury 
to find against him. The Court of King's 
Bench atterwai ds affirmed, that is, confirmed, 
the nonsuit ; on which occasion Mr. Justice 
Lawi cnee said, “ The present plaintiffs either 
have or have not an interest : but it must be 
considered that they have an interest, in or- 
der to support the action ; and if they have, 
an admission made by them that they have 
no cause of action, is admissible evidence.” 
This judge here, with much naivete, displays 
the niHiiner in which, under the influence of 
technical rules, w'hat is known to be false is 
taken for true, in order that what is evidently 
unjii'-t may be done. He knew as well as the 
nominal plainfiffs knew, th’at they had not 
»iin intcriV't in the cause : but what of that? 
The law knew that they bad. 

There is an overt! »w of legal learning, on 
the question, what effect to your prejudice 
shall he given to the admission of your agenti 
and here again retTurs the usual alternative: 
it is either not received, or it is received as 
coiiclitsive: it cither excludes all other evi- 
dence, or* it is itself excluded. Thus, in one 
case,^ “ a letter from the defendant’s clerk, 
informing the plaintiff that a {lolicy had been 
effected, was held to be good evidence ^mean- 
ing here conclusive evidence} of the existence 
of the policy ; and the defendant was not al- 
lowed to prove that the letter bad iieen writ- 
ten by mistake, and that the policy bad not 
been made:” while in another case, J “ wfaert 
the fact sought to be established, was, that 

« FhiUips, i. 84. 

+ Harding v. Darter, apud Phillipps, i. 97. 

7 Fairlie v. Hastings, ibid. 95. 


« P.tillipps, i. 159. 
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i t)«A4 ImA been executed by the defendant 
C0 tbe ntidntiiBr, wbitdif the defendant had got 
jfOMeanmi of, th« Master of the Rolls refund 
to admUt as evidence of this iact, the declara- 
idbn of the defendant’^ agent, who had been 
employed to keep tl>e bond for the plaintitTs 
benefit, and who, on it’s being demanded by 
the pUdntiff, intormed him that it had been 
dieUvered to the defendant ” It might seem 
to a cursory leader, on compaiing these two 
dacisions, eitherthatthe predilection ot judges 
for bad evidence was such, that, rejecting an 
Odmission in other cases, the;y were willing 
to receive it upon the single condition uf iti> 
being made by mi»take , or that, in faying 
down rules of evidence, blind caprice was the 
only guide In this apparent inconsistency, 
however, there is a principle, though no one 
would have thought it; it is this that the 
admissions of an agent are not to be recuive.l, 
unless ** made by him, eithei at the tune of 
his making an agreement about wliu h he is 
employed, oi in acting within the scope of 
bis authority." It is not, that w hat he savs on 
these occasions is more likely to be true than 
what he says on other occasions it is, that 
** it is impossible t'o say a man is precluded fi oin 
quettioiiing or conti idictiiig anything that any 
person may have asserted, as to hii conduct 
at agreement, merely because that peison has 
been an agent ” and as it would he unjust to 
preclude him fiom conti adicting it, it is not 
permitted so much as to be heaid 

Besides these express admissions, there is 
an extensive assoitment uf presumed ones , 
when a man **piecludes himself fiom dis. 
puting a fact, by the tenor ot Ins conduct and 
demeanour * the meaning of which is, that 
the court will presume an admtwon fium any> 
thing that a man tioes, w'hich they tlnnk he 
would not have done if the fact had nut been 
true. This is the piinciple bUt as to the ex 
tent of Its application, theic h iio,ciiteiioii< 
of it except the Index to the Reports It has 
usually been applied only to cases in which the 
presumptioiiafiorded by tbeact is really sti oiig, 
and might reasonably be held conclusive in the 
ainenee of countei -evidence, though ceitaiiily 
not to the exclusion of counter-evidence, since 
there is not so much as hue ot the c^ses in 
which the presumption is not liable to fail 
Without touching upon the grounds of fail- 
ure which aie peculiar to tins oi that case, 
there is one obvious ground which is common 
fo them aU. A roan’s actions can never piovc 
truth of a fact, except in so far as Ins 
MUff of it is evidence of its truth and to 
hinder a man from proving that a thing did 
not happen, because at some former period 
ha braved that it did, even if you were sure 


* See an abstract or disgest of the Law of 

Bvidence, recently pubbshed by Mr. Hainson, 
On the plan of Croftioa Uniacke, jBsq. (p. 8.) 


that he believed it (which in general you mre 
not. It being only infeyred from bis actione,} 
would be unjust in any case, but is more es- 
pecially absuid, when the fact in question is 
one ot those complicated, and frequently re- 
condite, facts, which are constitutive of tule. 

Take a few instances 

** By accounting with a person as farmer 
of the tolls ot u turnpike, a party is estopped 
from disputuig the validity ot bis title, when 
sued by account stated for those tolls. 

“ By pajing tithes to the plaintiff on for- 
mer oceasiuns, a defendant admits the right 
of the pldintifT to an action for not setting 
out titllCs 

Wheie a party rented glebe lands of a 
rector, and had paid him lent, he was not per- 
mitted, in an action fui use and occupation, 
to dispute ills Icssoi’s title, by pioving that 
bis present ttion was simoiiiacal. 

“ in actions of use and uccupation, when 
the tenant nas occupied by the permission of 
the plasntiff, be cannot dispute the plaintiff’s 
title, although he may show that it is at an 
end 

“ In an action of e|ccfmeut, by a landloid 
against his tenant, the tenant cannot question 
the title of his landloid, although he is at 
libeity to ‘•how that it lias expired "f 

In all these instanies, the piesiimption 
upon which, if upon anything, the decision 
must have been grounded, is, that it the 
plaintiff had not really bad a good title, the 
defendant would not have paid lent, tithe, 
fee to him, as the case may be To justify 
the lendering this presumption conclusive, it 
would be necessary, among a crowd of other 
suppositions, to suppose that a tenant never 
paid tent to the de facto landlord, without 
first (Icinandiiighis title-deeds, and going over 
them with a lawyer, for the purpose oi as- 
sniing himself that they did not contain any 
daw 

4 A whole host of exclusions lurk in the 
&dmiied rule, that the best evidence which 
the nature of the case admits of, is to be re- 
quired a rule which seems to please every- 
body, and with the mote reason, as, having 
no distinct meaning of its own, it is capable 
uf receiving any which any one thinks pio- 
per fo attach to it Thete is a charm, too, in 
the sound of the words best evidence, which 
no lawyer, and scaicely any iion-luw'yer,. is 
able to resist. The following seems to be 
iieai ]y the train of thought (in so far as any- 
thing like thought can be said to have place) 
W'hich passes through the mind of the sub- 
missive and adimiing student, when he hears 
this maxim dehvered ex cathedrj, as some- 
thing which, like Holy Writ, is to he believed 
and adop^d Good evidence, it naturally oc- 
curs to him, IS a good thing d fortiori, there- 
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fbre (it U unnecessHry to say,) the best evi* 
dence cannot but be a good thing what, 
however, can be more proper, than always 
to require, and insist upon having, the best 
of everything? How adminihle, therefore, 
the rule which requires the best evidence 
(whether it is to be liad or no,) and ]>ow 
admirable the system of law, which is in a 
great measure made up of such rules 1 

Asa preliiniimr> to praising this rule, a de- 
sirable thing would be, to undorstund it : ior 
this, however, you have no <'l>ancc but by 
looking at the practice: the attempt to liiul 
a meaning for the words would be lost labour. 
The meaning attached to it by lawyers has 
been different, accuidiugto thedilfcrent pur- 
poses which they have had to serve by it. 
One use which tlicy have made of it, is, to 
serve as a reason for cxclinlingan inferior and 
less trustworthy soit of t*vi<ienee, when a 
more trustworthy sort, fioin the :^me soiiiec, 
is to he had: as, /or example, a tranxTipt, 
when the original is in existence and foith- 
coming. Applied to tins purpose, the rule, 
if It were not so vague, would he justly en- 
titled to the appellation of a good rule; the 
piirjiose, at any rale (with the Innitalions 
wliiuh have been seen iii the Hook on Make- 
shift Evidence,) inu'<t he allowed to he a good 
purpose. Another u^e winch has hieti made 
by lawyers, at times, of this lule, is, to en- 
able a judge, at no greater expense tlian that 
of ealling a particular sort ot eMdenee the 
best evidence, to treat ii as eonelusive in 
favour of the party who produces it ; or the 
non-production of it as eonelusive against 
the party who, it is supiioscd, <ni:;ht to have 
produced it; in both eases [lutling an exclu- 
sion upon all other evidenee: and it is in this 
appi< cation of the rule, that it (ircseiits a tle- 
iiiHiid for consideration in thi- pln-e. 

“ Take a Minqile of tiieu bc-t evidence, 
— of that best evidence which, by sueli its 
best/ten't, puts an exclusion upon all other 
evidence. 

“ Speculative Position or Antecedent ; — 
Written evidence is better than parol evi- 
denee. Piaetieal Inference or Conclusion ; — 
Therefore, in case of a contract, when there 
exists written evidenee of it, with certain 
formalities for its uccompiiniments, oral evi- 
denee is, or is not, to he admitted, in rela- 
tion to the purport (;f such contract. Is, or 
is not; whichever i» moat agreeable andeoii- 
venient to the judge. Such is the plain and 
true account of the matter: for distinctions 
are spun out of distinctions ; and, the light 
of reason, by which they would be all con- 
sumed, being effectually shut out, on and on 
the thread might continue to be spun with- 
out end. • ■* 

« Observe the inconsistency. 

** In English law, circumstantial evidence 
of the weakest kind, comparison of hands, by 


persons' acquainted, or not acquahiied, w\\ 
tub band of the person in question,— or OT • - 
the bare tenor of the instrument, u e. tho 
circuinstanre of its purporting upon the fkae 
of it to have been executed (t. e. recognised> 
by the person or persions therein mentioned, 
— this circumstance, if coupled with the evL 
dentiary circumstance ex custodid, is (if the 
as'^umed date of the instrument be as much 
us thirty years anterior in the day of produc- 
tion) held sulficient, and, in default of coun- 
ter-evidence, eonelusive. 

“ A dozen or a seore of alleged percipient 
witnesses, all ready to concur in deposing 
that, to the provisions in the instrument men- 
tioned, tiiis or that other had been agreed to 
be added or substituted, — shall they be re- 
ceived, and lieaid to say as much? Oh no; 
that amst not he; it is against our rule about 
ben/ evhlcHCO." 

The general rule on this subject is, that 
oral evidenee i'< not admi'^sihle " to contradict, 
or vary, or add to, the terms of a written 
airreement.’‘ * Cut down as this rule is, bv 
almost irummerable exeeptlo'ns, tneie is atili 
enough of it left to do much inisehief. The 
exceptions, if their pr.ietieal effect be looked 
to, me reasonable, us nan owing pro ianto tbo 
extent of a had rule : in principle, however, 
then* is si-aree one of them which is tenable, 
uiilejns it 1)0 first granted that the rule is ab- 
surd. It would he dilficult, for example, to 
disi'ovcr how, in t•e^poet of the propriety of 
adiuit ting oral evidence to show the abandoit- 
iiuMit of a written agreement, it should make 
any diiieience whether the agreement was or 
was not under seal; or why, in equity, on a 
hill for the spaeifn- performance of a written 
agreement, cvidLuiee to prove that, by reason 
of ai’eideiit or mistake, the written instrument 
doo'^ not eorreetly express the agreement, 
<>hould, if ten<?ered by the defendant,*' be in 
pccrtaiu i^jises admitted; if tendered by the 
filuiiitiir, refused. The origin of the exceptions 
to tliis rule, as well a-’ to so many other techin- 
cal rules, is viMhle enough. They were esta- 
blished by the same sort of authority W'bicb 
estahlislied the niiCs, viz. that of jiulges de- 
ciding pro hue vice, under the guidance of no 
principle, hut in aeeordaiiec with the interest 
or whim of the moment, or frequently with 
tiie laudable \iew of doing justice, iiotwitb- 
standingtechnieal rules. A judge sees plainly, 
that, in this or that particular case, if be 
adhere to the rule, he will do injustice ; and 
without daring to set it aside, or even allow- 
ing bimself to suppose that a rule which had 
descended from wise ancestors could be other 
than a good one, he has honesty enough to 
wish to do justice to the cause in hand, and 
accordingly cuts into the rule with a new 
exception for every new instance which pre- 


* Phillipps, i. m 
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Another consequence of the te^niq^l 
maxim, that written evidence is bettor than 
parol (a maxim which, like almost all other 
generiu maxims of technical law, is not true 
in more than half the cases whiuli it externls 
to,) is the exclusion, in a great number of 
cases, of oral evidence to prove that there 
exiita a written document evidentiary of a 
particular fact. The judges, on the occasion 
of a reference made to them in the course of 
the late Queen’s trial, declared that “ the 
contents of every wi itton paper are, accord- 
ing to the ordinary and well-established rules 
of evidence, to be proved by the paper it- 
self, and by that alone, if the paper be in 
existence.”* Good : provided always it be a 
necessary consequence, that a paper is forth- 
coming, because it is in existence. Upon the 
strength of this rule, the judges decided, that 
the supposed writer of a letter could not be 
questioned concerning the contents of the 
letter, unless the letter itself wc*e lirst pro- 
duced. and the witness asked whether lie 
wrote it. Thus, the only evidence, perhaps, 
which you have got, and that too ot so good 
a kind as the testimony of a writer concern- 
ing what he himself has written, is exidiided, 
because another sort of 2vulenoe is not pro- 
duced, which would be *hct ter if you could 
get it, but which, in all piohiibility, jou can- 
not get. The superior evidence, though not 
forthcoming to any practical purftose, cannot 
be shown not to exist ; and it is therefore 

English jurisprudence. It is, in fact, making 
for a man a will that he never made; a practice 
exactly upon a par timpunity excepted) with for- 

liawyera putting upon it their own sense: 
Yes, their own sense. But which of all po.ssi- 
ble senses is their own sense? They are as jar 
from agreeing with one another, or each witii 
himself as with the body of the people. In evi- 
dent reason and common ju.stice, no one will 
ought to be taken as a rule for any other; no 
more than the evidence in one cause is a rule 
for the evidence to different facts in another 
cause. It is not from this or that word, or string 
of words, in a will, but from all the words taken 
together,— nor yet only from all the words taken 
together, but from all the'words, compared with 
every relevant fact that is ascertainable respect- 
ing the situation of his property, of his family, 
of ni8 connexions, that the intention of the tes- 
tator is to be gathered. 

“ To these diseases of jurisprudence, attempts 
have been made to apply a remedy by jurispru- 
dence. But the attempt, if not treacherous, has 
been shallow. The result never has been, never 
can be, anything better than a further extent given 
to the application of the doxible fountain prin- 
ciple.* No: it is not a case for Telephus with his 
sp^r; it is a case for Hercules with his seanng- 
iron. Jurisprudence pruned by jurisprudence, is 
the hydra decolated, and left to pullulate : the 
only seering-iron is the legislative sce^ltre. 

* Phillipps, i. 281^ 

• See the Chapter so intitled, aupr p. 808, 


said to be firiheomintj, to tbe pur|[K)se of tX 
eluding all inferior eviiU'iice. 

A volume might be tilled with speoimbol 
of tbe injustice and absurdity which are 
tbe fruit of tbe rule requiring the best evi- 
dence. Take this example among others:^ A 
written instrument, with certain formalities, 
being the best evidence; if, in the written 
instrument, any one of these formalities be 
omitted, neither the agreement, nor any other 
evidence of the transaction, will he received. 
Thus, “ a written instrument which requires 
a stamp, cannot be. admitted in evidence, 
unless it be duly stamped ; and no parole 
evidence will be i eceived of its contents. If, 
therefore, the iustruinent produced is the 
only legal proof of the transaction, and that 
cannot he admitted for w'ant of a proper 
stamp, the transaction cannot be proved at 
all ; as, in an action for use and occupation, 
if it appear that the defendant held under a 
written agreement, which tor want of a stamp 
cannot be received, the plaintilf will not be 
allowed to go into general evidence ; for the 
agreement is the evidence ot the nature 
ot the occupation.”t 

An agreement on unstamped paper not 
being itself receivable, it follows naturallji 
enough, that if it he lost, parol evidence will 
not he received of its contents; nor even i: 
it he wrongfully destroyed by the other party 
notwithsttiiulmg another technical rule, tha' 
no one is allowed to take advantage of hi 
own wrong. But you can never guess, fron 
the terms of a rule, to what cases it will be 
applied. 

'lake the following still more barefaced 
piece of absurdity, as a final specimen ot the 
operation ot this vaunted rule : — 

“ 'Ihe acts of niate of a foreign government 
can only he proved by copies ot such acts, 
propel ly authesiticiited. 'Ihus, in tl^e case 
^of lliclmrdson v. Anderson, where tbe conn- 
*sel on tli^ part of tbe defendant proposed to 
give ill evidence a lyok purporting to be a 
collection of treaties concluded by ^America, 
and to be puhli^hed by the authority of the 
American governng;iit ; and it was proposed, 
further, to prove, by the American minister 
resident at this court , that the book produced 
was tiie %ulc of his conduct ; this evidence 
WHS offered as equivalent to a regular copy 
of the archives in Washington; but Lord 
Ellenborough rejected the evidence, and held, 
that it was necessary to have a copy exa- 
mined with the archives.” t 

We may expect in time to see a judge arise, 
who, more tenacious of consistency than Ws 
predecessors, will refuse to take notice of the 
exfetence of the city of London, unless aft 
examined copy of the charter of the corporUi- 
tion be given in evidence to prove it. 

t Phillipps, i. 486. $ lbld.888i *^ ‘ 
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CihJinjr’«xpo6t(re nmk<i this piece of tech- 
ii[|(ililii^ jnore ri(^6u!oo8 than it is made by 
aiefdy stating it? 

5. 1 idimi notice only one more instance of 
ibtf OpeOies of disguised exclusion which forms 
tibe subject of the piesent chapter. The sort 
of evidoneo which, in this instance, is taken 
fat conclusive, is the species of official docu- 
dioiit colled a record “ Kecords,” says Phil- 
lijMh,* ** af® the memoriaU of the proceedings 
of the legislature, and of the king’s courts of 
MnUce, preserved in rolls of parchment , and 
fhojr are considered ot such authority, that 
no '’evidence is allowed to contiadict them 
^119, if a verdict, finding several issues, were 
lobe produced in evidence, the opposite party 
Woul4 not be allowed to show, that no evi- 
dence was offered on one of the issues, and 
that the finding of the jury was indoibed on 
the postea by mistake ” On this piece of 
absurdity, after what has alt eady been said. 
It, can scarcely be necessary to enlarge Some- 
how or other, however, lawyers seem to have 
fodtid out, that, like everything else which 
is human, so even a record, — however high 
|ts ** authority,” and however indisputable 
its title to the appellation bestowed upon it 
by Lord Chief- Bat on Gilbert, ** a diagiam” 
^whatever be meant by a diagram) ** tui the 
demonstration of right” (whatevei be meant 
by the demonstration of right,) — is still, 
notwithstanding it be written upon parch- 
ment, liable to enor for they have found it 
necessary to determine that a recoid shall be 
inclusive proof only “ that the decision or 
judgment of the coui t \\ as as is there stated,” 
and not ** as to the truth of allegations which 
wefe not material iioi travel sable ” Thi« is 
fpttunate: the iact of the judgment being one 
(W the very few matters, contained in w hat 
ia called a record, which, unless by mistake, 
are generally true. But, however fallible m 
fespect of other facts, in respect of,^ this one 
they bold it to be infallible ; and its in- 
Gdlilnllty, itself needing; no pi oof, supersedes 
ill proof of the contiary; which, therefore, 
ic it cannot prove anything, it would be loss 
!>f time to hear: accordingly it is not heard, 
blit inexorably excluded f 

• Vol. I. p. 299. " 

** We nave seen in how many cases the 
irordsco/io/iitive evidence cover areal exclusion : 
|tettiains to hnng to notice one case in which 
pqr do not This is when an act, designated 
W'lF dUtinct exrwession, is termed evidence of 
dSeMim act designated by an indistinct one. 

> ^ O^be clouds in which, partly by imbecility, 
by immobity, the field of legislation has 
ahCB haVMteai are, in some places, of so thick 
I'* texture, that no small labour is requisite to 
jdere® thmugh them. Even in statute law, the 
shlaMciOgy employed by the professional pen- 
IIMi ip ^Bom tnr li^slator has reposed hie con- 
Metue, has,, in but too many instances, been so 
laiMppUy uc.sodextetottsly chosen, as to present 
au oaud no sense distinct enough for 


CHAPTER V. 

OF THE EVLE, THAT EVIDENCE IS TO BE COW- 
FINED TO THE POINTS IN ISSOB.^ 

This rule, though good in piinciple, is fre- 
quently, as it IS administered, an instrument 
of mischief ; partly from being combined with 
a bad system of pleading, partly from the 
perverse application which has been mode of 
it to purposes for which it was never intended. 
Being an exclusionaiy lule, it demands con- 
sideration in this place, and the occasion 
seems a suitable one for taking notice, not of 
the bad effects in the way of exclusion only, 
but of the bad effects of other descriptions, 
which ate the huit of it 

Nothing can he inoie pioper than to ex- 
clude all evidence irrelevant to the points in 
dispute and if the points in issue on the 
pleadings were always the points, and all the 
points, in dispute, nothing could be more 
ptoper than to exclude all evidence irrelevant 
to the points in issue Unhappily, however, 
to detci untie what are the points in dispute, 
though the piofc'—ed object of all systems of 
pleading, is vciy impel fectly attained even 
under tbe best , atul the points leally at issue 
are often veiy diffiient fioin the points m 
tssve, as they appeal on tbe pleadings 

In so far as the lepieseiitdtion given hi the 
pleadings of the sUteof the question between 
the parties, fails to aciotd with the real state, 
— in so far, at least, as any point (that is, of 
course, any material point) which is really in 
dispute, IS omitted or misstated in the plead- 
ings, 111 so fai, the lule, which requires that 
the evidence be confined to the points in is- 
sue, those points not being the points in dis- 
pute, Opel ales to the exclusion ot all evidence 

use In this case, what has been the resource ? 
To describe an act in more distinct terms, to 
consider it as an act different from the act de- 
scribed in the less distinct terms, and to speak 
of the unauthontatively, but more distinctly de- 
scribed act, as evidence of the authoritatively, but 
less distinctly expressed one. 

Thus, in the case of an offence bearing re- 
lation to the police, certain acts have been spoken 
of as being evidenoe of vagrancy. Stnpt of its 
disguise, what, in this case, was the plain fact ? 
That vagrancy was one sort of act, the acts in 
question another sort? and that, these acts being 
regarded as proved, vagrancy was remrded as a 
distinct act, the existence of which h^ been ren- 
dered preponderantly probable by the other ? No 
such thing : but tbe acts in question were de- 
terminate, the signification of the word vagrancy, 
not What wis the consequence ? That on the 
ground of the sutute interdicting vagrancy, a 
rule of jurisprudential law was enacted, inter- 

S rotative of Uie statute law : a rule of jurispru- 
ential lapr, applying to the acts in question the 
final consequences attsdied by the statute to the 
indistlnm appellation.** 

This Chapter hea been added by the Edi- 
tor, 
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which bears only upon the real points in djs« I 
pute. This includes all eases of quashing, | 
grounded on what is called a Jlaw in the 
pleadings : as, for instance, the case of a mis- 
nomer. If you indict a man under the name 
of John Josiah Smith, and it turns out that 
his real name is John Joseph Smith, though 
nobody has the least doubt of his being the 
person meant, and though he himself would 
not have the effrontery to declare upon oath 
a belief that he was not, it is no matter — the 
indictment is quashed :* because, the only 
question at issue, as indicated Iry the indict- 
ment, relating to the supposed guilt of Josiah, 
proof, however convincing, of the criminality 
of Joseph, is foreiyn to the issue. On the 
same ground, in an aciioii for non-resi<Icnce, 
the designation of the parish by the name of 
Sr. Ethelburgh, instead of Saint Ethelburgha, 
was held to be (as lawyers term it} a fatal 
variance. On another occasioK, the groiirrd 
of the quashing was, that a partf to a bill of 
exchange had been called Couch, instead of 
Crouch: ou anotiier, that the prisoner was 
charged with having personated M*Cann, 
while the evidence went to show, that the 
man whom he had personated was M‘Carn. 

It was not that, in any of*tliese instances, any 
real doubt existed as tt^’the purport of the 
charge ; nor w’as it that, in the guilt of de- 
frauding two persons with names so different 
as M' Cttun and M' Cam arc, there was deemed 
to be any such difference in point ot enormity 
as could justify so gieat a diversity ot treat- 
ment: it was,* that the unbending ^piiit of 
technical rules requiroi that jou should prove, 
verbatim et literatim, the very thing which ' 
you have asserted, and, whatever may he the ■ 
real issue, tics you down to the nominal one. j 
That the substitution of an r for an « could j 
in any other way be effected than by dropping 
the proceeding and lieginiiing </c noro, is what ^ 
you will iievei get any Coiiimon Lawyer to 
understand. ^ | 

It is the «ame when any other circling 
stance, legally material, is misdescribed in 
the pleadings; as when the declaration stated 
an absolute promise, and a conditional one 
was proved; and when a declaration for as- 
saulting a constable in the execution of his , 
office, alleged that he was constable of a 
particular parish, and the proof was that he 
was sworn in for a liberty, of which the parish 
was part : a notable reason for depriving the 
plaintiff of justice, or putting him to the ex- 
pense of another suit to obtain it 1 1 

The root of the evil here lies in the system 
of pleading. To eradicate it entirely, that 

• The court may ordftr the misnomer to be 
amended under the 7 Geo. IV. c. 64, § 16, with- 
out quashing the indictment.— 

+ See the title Varkmcet in Starkie s Law of 
Evidence. 


whole aystem must lie abolished: the mqdfk' 
in which what is called pleading is now 
ducted, namely, by a sort of written CMjW 
spondence between two attorneys, raust'giyo 
place to oral pleading, by the parties them* 
selves, in the presence of the judge ; when 
either no such mistakes as the above woul4 
be made, or, if made, they w'ould be instantly 
rectified. Even under the present vicious 
system, however, the quashing of the suit 
might be avoided much oftener than it is. 
There are mistakes that are of consequence 

there are other'* which are of none: there 

are mistakes by which the opposite party may 
have been misled — there are others by which 
he cannot. It is just, certainly, that after a 
party has intimated to his adversary his in- 
tention of proving a certain case, he should 
he allowed to prove thatca'«e, and no other; 
since, if then* were no such rule, the Other 
party might be taken by surprise : be might 
come propsiicil with evidence to rebut what 
lu* imiigined was the claim against him, and 
might tiiid, on going to trial, that the one 
really iM'oiiglit was quite different. This be-i 
iiig the rca-on, w'h.it, then, is the practical 
inlc '’ Let the remedy be confined to the 
single case, in w'lnch alone tliL*re is any evil 
to he remedied. If the opposite party has 
really been iiiUlud, or put to any inconvc*. 
iiicnce by the error, he cannot, one would 
think, have any reasonable objection to say- 
ing Mi; nor to delivering the assertion undei 
all those securities which are taken for the 
truth of testimony in any other case. Unless, 
therefore, lieis willing, under these securities, 
to declare that, in consequence of the error,' 
he lias been either prevented from bringing 
the jicccs-.iry evidence, or induced to bring 
evidence w’liich w’as not necessary, let the 
error ’u* rectified, and the cause go on as it 
would have (!(uie if there had been ny error. 
If he hi' willing to make such a declaration, 
"and if hi? adversary admit, or fail to disprove 
its truth, let the iiec^-sary delay (when any 
delay is neces-ary) he granted : and let the 
party by w'hose fault the error was occasioned^ 
he subjected to tli^ obligation of indetyiifjr- 
iiig the other for all houAjide expenses which 
he can iicove to liave been occasioned him 
by it." • 

’ If the rule, in the ea<ies above examined, 
is attended with bad effects, it is not thtit it 
is a bad rule, but (as has been already inti- 
mated) that it is accompanied by a bad system 
of pleading. There is, how'ever, another set 
of cases, in which the rule is applied in a 
sense in which it is altogether absurd : faett 
being shut out, under pretence ot their not 
being the facts at issue, which, though un? 
questionably not the facts at issue, are of tha 
highest importance as evidentiary of those 
which are. 

Thus, the custom of one mantw is nqjt Co 
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be given in evidence to explain the custom 
of another manor ; unless it be first proved, 
that both manors were foi met ly one, or were 
held under one lord , or uiilei>s the custom 
is laid as a general custom of the country, or 
of that particulai distiict Why? Because 
customs are “ different in different manors, 
and in their natuie distinct ” But although 
the customs of different matiotsate different, 
they may nevertheless he analogous, and 
though the custom of one manor cannot of 
itself prove that of another, it may assist in 
clearing up apparent inconsistencies in it, or 
in obviating an aigument grounded on its sup- 
posed improbability There is also another 
reason, of still greater weight, which we owe 
to the ingenuity of Lord Chief Justice Ray- 
mond . “ for,” says he, “ if this kind of evi- 
dence were to be allowed, the consequence 
seems to be, that it would let in the custom 
of one manor into another, and in tune bring 
the customs of all manors to he the same 
In the contemplation of so overwhelming a 
calamity, it is no wonder that Lord Kavmond 
should have lost sight of whatever inconve- 
nience might happen to be sustained by the 
party in the right*, fioin losing his cause tor 
want of such explanations as a leference to 
the custom of a noighhouiing manor might 
have afforded ; especiull) if advertence be bad 
to the appalling fact, that the customs of all 
manors would come to he the same, it suf- 
fered to be shown for what they aie The 
reader will not, of cuuise, indulge in any 
such vain fancy, as that the custom which is 
good foi one manor, can be good, or even 
eiidumhle, for' the manor adjoining , or that 
the inhabitants of one village could even 
exist, under rules and i eg illations which bind 
the inhabitants of another village as well as 
themselves 

Again . *‘in a question between laiidloid 
and tenant, whetliei rent was payable quar-< 
terly oi half-j early, evidence ot the inode in 
which other tenants ot t’le same landlord paid 
their lent is not admissible ”t Yet w'hat can 
be more stiictlj lelevant’ the detei mining 
motive in such cases usually being the land- 
lord’s convenience, which may leasoiiahly be 
presumed to be the same m the case ot^ one 
farmer as of another. 

Mr. Harrison gives an abstract of eight 
cases decided under the rule that evidence is 
to be confined to the points in issue , seven 
of which include this same sort of absurdity 

It cannot be pretended, that the evidence 
thus shut out IS irrelevant and to maintain, 
as a general maxim, that evidence of relevant 
&cts IS to be excluded, because those facts 
are not expressly averred in the pleadings, 
would be too great a stretch of technicality. 


* Phillipps, i. 162. 
i* Harrison, of stfprd, p> 132. 
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even for a lawyer. For the above decisions, 
however, no better leason can be given, — i 
unless that of Lord Chief Justice Raymond, 
which Mr Phillipps stjles an ** argument of 
inconvenience,” be so considered 

With as good reason might any other article 
of circumstantial evidence be excluded, A 
murder, suppose, has been committed the 
pnsoiiei was near the spot, he w'as known 
to be a personal enemy of the deceased, and 
at a formei interview he had threatened to 
kill him stains of blood were found upon his 
linen when he was apprehended, and he hud 
a bloody knife in his pocket What then ? 
None of the^'C facts aie in issue it is not 
said in the indictment, that he was an enemy 
of the deceased, nor yet that he had used 
threatening language towards linn , he is not 
charged with soiling las linen , and though, 
indeed, it is alleged in the indictment, that 
he killed aii^ slew the deceased with a knife, 
value sixpence, it is iiowhete imputed to him 
that he stained the knife At this late, the 
plaintiff would need to include in the de- 
claiation eveiy fact which, in the character 
of an evidential y fact, he might have occasion 
to hung to the notice of the judge 

Wc have now considered the lule in both 
Its applications its aousi ve application, which 
can never be othei than mischievous, audits 
legitimate application, which, to be purely 
beneficial, wants only to be comhiiied with 
a rational mode of pleading Suppose the 
ejstem of pleading reformed, this lule, to 
be a good one, would only need to he always 
emplojcd in its hgitimate, and nevei in its 
abusive, sense When thus restiicted, how- 
evei , what does it really mean ’ Only, that 
evidence is not to he admitted of any facts, 
except eitliei those on which the decision 
immediately tuins, or othci facts which aie 
evidentiary of them 

General as this mle is, greater particulai ity 
will not, in this instance, be found to be at- 
tkinahle , since the question, on what facts 
the decision turns, is a question, not of evi- 
dence, but of the substantive branch of the 
law It respects the probandum, not the pro- 
lans It does not belong to the inquiry, by 
what sort of evidence the facts of the case 
may be pioved, it belongs to the inquiiy, 
what aie the facts of which the law has de- 
teriijined that proof shall be required, in order 
to establish the plaintiff’s claim. 

This circumstance, obvious as it is, might 
easily he overlooked by one who had studied 
the subject only in the compilations of the 
English institutional writers, who, not con- 
tent with directing that the evidence be 
confined to the points in issue, have faither 
proceeded, under the guise of laying down 
rules ot evidence, to declaie, on each occa- 
aon, what the points in issue are. 

One whole volume out ot two which coni- 
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pdM Mr. Phillipps’s treatise on the Law Sf 
Evijdence, — with a corresponding portion 
of the other treatises extant concerning that 
branch of the law, — is occupied in laying 
down rules concerning the sort of evidence 
which should be required in different sorts 
of actions or suits at law. But why should 
different forms of action require different sorts 
of evidence ? The securities by which the 
trustworthiness of evidence is provided for, 
and the rules by which its probative force is 
estimated, if for every sort of cause they are 
what they ought to be, must be the same for 
one sort of cause as for another. The differ- 
ence is not in the nature of the proof ; it is in 
the nature of the facts required to be proved. 
There is no difference as between didferont 
forms of action, in reason, or even in English 
law, in respect of the rules relating to the 
competency of witnesses; nor, in general, to 
the admissibility or the proof of \uritten do- 
cuments ; nor in respect of any other of the 
general rules of evidence. What Mr. Piiillipps 
(I mention him only as a repre'«entative of 
the rest) professes, under each of the different 
forms of action, to tell you, is, what facts, in 
order to support an action in that form, it is 
necessary that you should j^rove. 

Now, what arc these facts? In cver\ cause, 
either some right is claimed, or rcdic's de- 
manded for some iirong. By a wrotig, is of 
course meant a violation of a right, ijonic 
one or more of tliose facts, therefore, by 
which rights are conferred, or taken away, 
or violated, must at any rate be proved: and 
if proof of any other fact be necessary, it can 
only be as evidentiary of these. If, there- 
fore, a man professes to tell you all the facts, 
some one or moic or all of which you must 
prove, in order to get adeeiMon in jour fa- 
vour, — he must furnish you, among other 
things, with a complete list of all the facts 
which confer or take away — and all the acts 
which violate, all the rights, which have been 
constituted and sanctioned by law. This, 
accordingly, is w’hat Mr. Phillipps and others 
of his brethren attempt to do. But, to enu- 
merate the facts which confer or take away 
rights, is the main business of what is called 
the civil branch of the law : to enumerate the 
acts by W'hich rights are violated — in other 
words, to deline q/Zlnces — is the main business 
of the penal branch. What, therefore, the 
lawyers give us, under the appellation law 
of evidence, is really, in a great part of it, 
civil and penal law. 

Another part of it consists of rules, which 
are called rules of evidence, but which are 
really rules of pleading. These arc laid down 
under the guise of instructions for adapting 
the evidence to the pleadings. It is n8t of- 
ten, however, that a man has it in his power 
to mould the evidence as he pleases : but he 
•Imiys hM the power,'— that is to say, his 
Voi-VIL 


lawyers have it for him,— lof moulding thd 
pleadings (those on his own side at le^t) as 
he pleases. These rules, therefore, for adapting 
the evidence to the pleadings, arc, in &ct,ruUHi 
for adapting the pleadings to the svidenoe. 

Two examples will illustrate the intermix- 
ture of the substantive law with the law oi 
evidence ; and one of them will also afford a 
specimen of the intermixture of rules of evi- 
dence with rules of pleading. 

Under the title Burglary, Mr. Starkie 
begins by saying, that on an indictment foi 
burglary, it is essential to prove — 1st, A fe> 
lunious breaking and entering; 2<i/y, of the 
dwelling-house; Sdly, in the night time; 
4thli/, with intent to commit a felony. He 
then proceeds to inform us, that there must be 
evidence of an actual or constructive break- 
ing: for if the entry was obtained through 
an open door or window, it is no burglary. 
That the lifting up a latch, taking out a pane 
of glass, lifting up folding-doors, breaking 
a wall or gates which protect the bouse, the 
descent down a chimney, the turning a key 
whore the door is locked on the inside, — 
constitute a suflicient breaking. That where 
the glass of the window was broken, but the 
shutter within w'as not broken, it was doubted 
wiieiher the breaking was sufficient, and nc 
judgment was given ; and so on in the same 
strsdn. Who docs not sec that all this is an 
attempt — a lame one, it must be confessed 
(which is not the fault of the compiler,) but 
still HU attempt — to supply thnt definition oi 
the offence of burglary, which the substan- 
tive law has failed to afford? * 

Tlio title “ burglary ’’ consists of twelve 
octavo pages, not one line of which is law of 
evidence. It is all, like the part above ex- 
tract c<i, penal law; except three pages, which 
are oceupied in stating how the ownership of 
the dwelling-house, in which the offence was 
coAunitted, *must be laid in the indictment;, 
jind which therefore belong to pleading. 

To take our next example from the non- 
penal branch of the law: when Mr. Phillipps, 
in treating of the soi t^)f evidence required to 
support an action of trover, informs us, that 
the plaintiff in this action must prove that he 
liad cithdl: tbe absolute property in the goods, 
or at least a 'special property, such as a carrier 
has, or a consignee o; factor, who are respon- 
sible over to their principal ; and further, that 
he luiist show either his actual possession of 
the goods, or his right to immediate posses- 
sion ; and that lie must ijpttoye a wrongful 
conversion of the goods defendant, 

anil that the denial of goods has 

a right to demand them, is a wrongful con- 
version ; and that the defendant may show, 
that the property belonged to him, or to an, 
other person under whom be claims, or thiki-j 
the plaintiff had before recovered danugat' 
against a third person for a conversion 41s 
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MkB* goodt, or^that iia was joint tenant of 
lA»«|ra|>erty with tiba plaiirttiif, or tenant in 
^NHbHUOfif or pareanert or had a /len on the 
m a pondred othei things which it 
aroqld be of no use to enumeiate ; — what can 
ba more olein, than that he is here telling us, 
oot bjr W&at evidence an action of trover is 
to bt Bnetained, but in what cases such an 
aenon Will^lie 1 that he is telling us, in &ct, 
what wv are to prove, not by what evidence 
we are to prove it ; that he is enumerating 
the iavssiitwe facts, which will give to the 
plaintiff a right to the service which he claims 
to be rendered to him at the cbaige of the 
defendant ; and the divestitive facts, by which 
that right will be taken away from him. 

Tet| of this sort of matter the whole of the 
chapter, a few sentences excepted, is com- 
posed; and this it is that composes the great- 
est port of almost all the other chapters in 
the volume ; which yet does not include any 
sorts of causes except those which, in form 
at least, are non-penal 

1 do not mention this as matter of blame 
to the institutional writers from whose com- 
pilations the above examples are diawn. — 
There are some things really belonging to 
the Buligcct of evidence, which it is necessary 
to state in treating separately of each parti- 
cular kind of action ; viz the nature of the 
corresponding preappointed evidence (if the 
few has rendered any such evidence necessary 
to support the claim that is the subject of 
the action ,) and also the nature and amount 
of the evidence which the law renders suiB- 
ofent to establish a prmA facie case, and throw 
the onus probandt upon the other side With 
thlp matter really belonging to Evidence, it 
lOAy be convenient to mix up such matters 
belonging to civil and penal law, as ought to 
lie adverted to by the piote^sional agent of the 
fmrty who brings the action. The arraiige- 
,iuent which is best for the practitioner, or 
the student of the law, differs as much frone 
that which is best for the philosopher, as the 
alphabetical arrangement of woids in a dic- 
tionary differs from th^ methodical clatsifica- 
tioti of them in a philosophical grammar. 

• 

r 

CHAPTER VI. ' 


or MBOATIVE EXCLUSIONS. 

l||?lKATEVEa be the matter of fact in dispute, 
- oir ..^considering lights and obligations antece- 
to all dispute) whatevei be the matter 
'dfmt onwbirii the existence of the right or 
iinestion depends ; taking things 
ns Ihiqr, wrist, all any given point of time, let 
iMfNWioeivs» as exisring'^ that point of time, 
of evidence, operating in 
oir#iMlit 1 ttance, or part in affir- 
hl.#|ii$nBi|moe, of such right or 


Setting aside the case oi preponqeraas in* 
convenience in the shlqie of vexation, expanse^' 
and delay, — the established system, of proeo-' 
dure, if perfect in this respect, but' no more 
perfect than it might be and ought to be, 
must have secured the existence of two re* 
suits' — 1. That the whole stock of evidence, 
so existing, shall, in case of the existence of 
a demand for it for a judicial purpose, be 
actually presented to the cognizance ot the 
judge, 2 That the evidence so presented, 
be presented in tbe most trust woi thy shape 
of which (regard being bad to the particular 
nature of it, whether testimonial, real, or 
written) it is susceptible. 

Airangemcnts directed to the former of 
these ends have for their object, the forth- 
comtngnesi, — those directed to the latter 
end, tbe trusttvoriJuness, . — of the stodc of 
evidence. 

RegarJ being had to collateral inconve- 
nience, as above mentioned, — to make the 
most effectual provision which the nature of 
things admits of, for securing the forthcom- 
ingness of tbe existing stock of evidence us 
above described, is among the incontestable 
duties of the legi viator. This being admitted, 
— if, in this or ^hat particular, a provision 
directed to that object has altogether been 
omitted to be made, — oi , having been made, 
has failed of being effectual in the degree- in 
which it might and ought to be effectual, — •the 
consequence is, that, to the extent of 'such 
deficiency, an exclusion may be said to have 
been put in a sort of negative way — a nega- 
tive STKt of exclusion may be said to have been 
put, upon the correspondent lot or article oi 
evidence 

If, in any instance, in consequence of any 
such exclusion, a particle of any such obtain- 
able evidence fail of being presented to the 
cognizance of the judge — and the consequence 
of such failure be misdecision or failure of 
justice, wlieieby the benefit of the right in 
question is lost, — injustice, proportioned to 
the value of such benefit, is the result. 

Non-compulbion is negative exclusion. To 
refuse to take, at the instance oi the party 
having need of the evidence, the steps ne- 
cessary to cause its being forthcoming, is to 
exclude it. Various are the shapes in which 
denial of justice manifests itself, various are 
the shapes , and this is one of them. 

If, in this point of view, we cast an eye 
over the collection of established systems, we 
shall find the deficiencies under this head 
deplorably abundant — the mass oi those ex- 
clusions and these injustices proporriotiably 
ample 

It is only however jsro Mcstortd, t^t the 
sttbjdbt is in this place brought to view, 

8^ve a view of the system of arran^me»ig.|>p 
which, on the he^^ foifthoomitigliem»l|M 
demands of justice promise to be' saiwSc4v 




^ esNisit ali a. 



the exifttuig' deficiencies (as above) sup-* 
plied, belongs to the subject of procedure at 
Isrge.' 

To tbe»head of negative exclusion belongs 
(as we have seen) a large division of the 
cakes of direct exclusion which have formed 
the subject-matter of this Book. But in those 
cases the exclusion was in every instance the 


r^ult of express determination,, 
by actual views taken of the street by4|tt 
ruUng powers : in the present case, it inay» 
in many instances, have been the result of' 
mere oversight, and want of reflection ; and 
in every instance, this purely negative catise 
would have been adequate to the production 
of it 


BOOK X. 

INSTRUCTIONS TO BE DELIVERED FROM THE LEGISLATOR 
TO THE JUDGE, FOR THE ESTIMATION OF THE 
PROBATIVE FORCE OF EVIDENCE. 


CHAPTER I. 

' PRELIMINARY OBSERVATIONS. 

§ 1. Use of instructions froiM the legislator to 
the judge^ relative to the ffrobative force of 
evidence. 

We have seen the causes — the psj ohological 
causes — by the operation of which on the 
mind of the witness, deception is liable to be 
produced in the mind of the judge: sinister 
interest, improbity, and imbecility, — to one or 
other of these we have seen all those causes 
to be referable. Had the immediate causes 
alone been to be taken into the account, the 
catalogue might have been still shorter: im- 
probity might have been omitted; since it is 
only in as far as it is coupled with sinister 
interest — it is only through the intervention 
of sinister interest, that, to this purpose or 
any other, improbity is capable of operating 
in the character of an active principle. 

We have seen that in no instance can any 
one of these circumstances be employed with 
propriety as a ground for the exclusion of 
any article of evidence. But what we have 
also seen, is, that there is not one of them 
by which a just cause is not presented for 
regarding the evidence with a suspicious eye ; 
for regarding the trustworthiness of it as di- 
minished by the influence of the circumstance. 
Hence the propriety of delivering a set of 
.nstructions to the judge, pointing out to his 
observation the source and degree of its in- 
feriority in point of trustworthiness — of its 
tendency to produce deception ; and thus 
putting him upon bis guard. 

For exclusion, substitute the rival regiedy, 
iiistrqction : noting, it will be seen, be 
more innocent; nothing, in every point of 
Bwre unexceptionable. 


In so far as tiie instruction is operativut all 
the good that could have been done by the 
rough remedy of exclusion, is done by this 
gentle and rational substitute.* 

If inoperative, inasmuch as the same line 
of conduct as that which is indicated and 
recommended by the instruction, would have 
been practised without it, — even then, and ' 
at any rate, it does no harm. 

But, under the system of instruction,^ and 
in spite of the instruction — in this and that 
instance (it may be said) it may happen to 
the judge to give credence, or appear to give 
credence, to this inferior evidence ; and thus 
being, in reality, or perhaps in appearance 
only, deceived and misguided by it, misdedde 
in consequence : an injustice which, if the 
deceptitious article of evidence had, by an 
obligatory rule of hiw, stood excluded, would 
nuV have taken place. 

True : after hearing, under the system of 
tnstructlon, an article oftcvidence that under 
the exclusionary system would have stood 
excluded, it may happen to the judge to mis- 
decide. But so it nifty, and ever and anmi 
docs, happen to the judge to misdecidc, after 
hearing evidence of it sort to which no ex* 
elusion has, tinder any system, been applied. 
Under the system of instruction, the judge 
has before him the instruction, which, in its 
nature, cannot be so much as intended to serve 
as a guide to the understanding of a judge, 
without also' serving as a check upon his will' 
serving on each occasion to point the atten- 
tion of the public to the course taken on that 
occasion by the judge. 

Of the exclusionary system, in so fiir sa R 
extends, the effect is to tie up the hafids ^4 
thf Judge. It is the application of will id 
will — of arrogance to 8ubjecjticfi«--of a JBUdK 
I without understanding, to another MMflUlfhl 
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i 'M he presumes) under the like misfortune 
I; js the policy of one to whose perverted 
optics all men are liars, and all jjudgfcs tools 
So many exclusionaiy lules, so many insults 
offered by the anthoi of each rule to the un- 
derstanding of those whose hands arc expected 
to be tied by it Coming from the logitunate 
legislator, addressed by him to his )rdi- 
nate, the judge, — whatsoever self-corn it and 
rash presumption thcie might be ui it, thcic 
would be, at least, no usurpation, no pretei - 
gression of the bounds of olhoial authority 
the hands he ties up aie the hands of his con- 
atitutioiial subordinate — hands to wliidi, be 
the occasion what it may, in some way or 
other he applies additional bands by every 
word he utters Hut, in fact, so it is that 
(in England at least) the exelfisionary rules 
have not, in any instance, had the will of the 
legitimate legislator for then source in e vei y 
instance they have had foi then aulhot some 
lawyer, in the character of a judge, who, ty- 
ing oi pretending to tic his own hands, has 
provided a set of manacles — leady made ma- 
nacles, into which his successors, to save the 
trouble of thinking, have spontaneously in- 
ti oduced then hands 

But though in this, or in any oilier sydom 
of incongruous airaiigcments, the influence 
of folly ought never to he left out ot the ac- 
count, theie seems icason enough to suspect, 
on the grounds so often alicady itderred to, 
that, 111 the composition of this system, nn- 
piobity, lawyeiciatt, acting uiulei the spm 
and the direction ot suustui niteicst, had an 
important shaie 

Hitherto, whether in the thaiaeter of Icgis- 
latoi or pseudo-legislator, man has manih^sted 
(and ceitunily not altogethei without reason) 
less cunftdenee in the asroiiduicy of his un- 
derstanding than in the elfnieney of his will 
had it been othei wise, laws would liave been 
somew'hat less numerous , iiisti iictions ( I uieun 
from the legislator to the judge) would not 
have been, as theys-are to this day, almost 
without ex am I lie 

One consolation is, that, in the w'ay of 
insti iiction, it is not *iltogethcr out ot the 
sphere of industry and intelhgenec, though 
unclothed with pow'oi* to be ot use When 
the individual is out of the way, jealousy 
dies with him , and then comes the tunc for 
his words to [lass foi wlnttever may ho then 
value Among the living, wisdom is no- 
where to be found but lu the seat ot powci 
she lodges undei the privileged lohcs, and is 
passed from hand to hand, ni company with 
seals and purses. 

In the ensuing pages, a sample may be seen 
of the instructions, which, on the subject of 
evidence, it might be of use foi the legislatoi 
to furnish, to serve as a light to guide the 
footsteps of the judge 

The mwe plainly true it may happen to 


them to be, the less extraordinary they will 
appear, and the Icsafreefiom all pretension 
to be taken for anything beyond the obvious 
dictates of simple common sense. 

In the ease of a body of instructions, — 
supposing a code of that description to be in> 
seited in the aggicgate body of the laws, — 
one eomfoi table leHection presents itself, viz. 
that by tins part no addition need, nortfaeie- 
forc ought, to be made, to that part which, 
111 the shape of an inevitable load, is imposed 
upon the memory of individuals The sub- 
ject, the pi ivate citizen, as such, has no need 
to load himself with it , it belongs not either 
to the catalogue of his duties, or to the cata- 
logue of his lights The person whose judg- 
ment it IS Ctikulaied to assist, is the judge, 
and no one hut the judge the poison for 
whose assistance, m the w'ay of instruction, 
it is designed, is the j udge To the individual 
it IS of up use, but in the event of bis having 
the mi'ifortunc to become a suitor nor then, 
but in the event of his observing, on the other 
side, some witness or witnesses whose testi- 
mony he ubsci ves or suspects to be exposed 
to the iu lion of some iiiteiest — some sinister 
intciest, against^ the seductive niflueiiee of 
which it cotiecins him that the judge should 
be sutfuicntly upon las guaid 

§ 2 , Instrurtwn<i to the judqc not given under 
existing systems, and why 

Under existing system'**, when a lot of tes- 
timony, exposed on any particular score to 
suspicion, is 1)1 ought forwaid, the giaud, or 
rathoi only, ohjeit ot eonsideialiun is, whe- 
thei or no it shall he admitted It udinitted, 
— what dogiee ol eiedit shall be attached to 
it (? (' what cm umstaiiecs theie die in the 
situation of the witness, by which the degree 
of loiifulenec that might othei wise he icposed 
III his testimony ma) be dmniiished,) la a to- 
pic seane cvei so mucb as glatiLcd at It is, 
aceoiditigly, only tor the put pose ot seiviiig 
as a gioiind of exclusion, tliat any eiicum- 
stance, in the chaiaeter of a cause of eompa- 
lative iinti list wot thi ness, is evei biought to 
view If, HI the chaiactei of a legal ground 
for exilusion, the encumstanec is sustained, 
it IS then pi unounecd an objection — a good 
ohjeetioii — to the competem y o( the testifici : 
it in that chaiactei it he lepcllcd, it is then 
said to be not good as an objection to the 
eompeteiicy of the witness, but as an objec- 
tion that goes to las a edit, and in that clia- 
lactei, if It be ajuiy-cause, to he euasideicd 
by the jury. 

Here then, and without any soitof instiuc- 
tion or assistance from the oflRcial judge, — 
the jury, by the light of common sense, are 
supposed to be natural, competent, and per- 
fect judges of the degtcc of eiedeiiee pioper 
to attach to any the most suspicious evidence, 
against which the door of the witness-box is 
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not peremptorily shut: — while, as to the 
question, whether it shall be heard or no, it 
is at the same time taken for granted, that 
they are radically inoapahlc of funning any to- 
lerable judgment, even with the help of all 
that official wisdom to which, where the ques- 
tion is concerning the interpretation to he put 
upon an article of law (whether jurispiuden- 
tial, that is imaginary, or statutory, that is 
real law,) they are expected to pay the most 
implicit deference. 

The question thus referred to the jury, one 
might here suppose, might he an oeea‘«ion for 
the advocates on both sides to display their 
eloquence : on one side in exaggeiating — on 
the other in depieeiating, the force of the 
mendacity-promoting interest, or other '^up- 
posed cause of untiustwortliiness, whatevei 
it may he. 

In fact, an allusion of thi«. '«oit cannot hut 
now and then he made ; lint as for any aigu- 
ment at large — any reuular debate, i* iiia} he 
questioned whether one instance of any such 
argument he to he met v\itli an\ when*. 

The reason (one leason at least) seems 
not diffi«‘ult to di\ine. Reside-, the uni- 
versal absurdity, so incon-istent aie the ex- 
clusionary rule-, that, while Mitere-ts purel\ 
nominal, plainly ineapahle oS exciting iii the 
breast of ,any liunian being anj the -malle-t 
particle of inteie-t — ot exer<M-ine in >t any 
the sin.illest paitieleot intluenee, aie leoiived 
as grounds loi ahs(dute exelii-ion, — a dose 
of intere-t, compounded ot the «tionge-t in- 
gredients that human nature fin ni-lu-s, iv, not 
received in that cl'.o'aeter. '1 he eonse(jueiiee 
is, that again-t calculation, compaii-on, ra- 
tiocination, the door is shut h\ a kind of 
instinct. (Jround thu- laid out is a- unfit 
a field for rational argument, a- a eiowded 
china or gla— shop would he loi a loneing or 
a ho.xing match. 

IJy tlie same considerations it i- lendered 
pretty ohv'ous lu»w it ha- ha|)pi-iied, (hat, 
for the guidance of the jiny, little or nothing 
in the wav of in-truetion can rationally he 
expected from a judge. Instruction to a jury 
from an English jiidgi* Not a proposition — 
no, not a syllable, could he utter, on any part 
of the whole subject, yvithout running full 
butt against some one or other of his rules — 
without proclaiming the ahsuidity and mis- 
chievousness either of some exelusionary rule, 
or of some exception taken out of it. 

Well, therefore, may he leuv'e this exer- 
cise of the judicial faculty to the jury — to 
anybody who will exercise it, or profess to 
exercise it : feeling, as he cannot hut feel, 
his utter inability to affoid to them any the 
smallest ai^sistance, without exposing to 
merited contempt the system of doctrine to 
which he is tied down, — doctrines for (tdiich 
neither defence nor apology can he found by 
any human being, and of which, in his situ- 


atioii, it would not he decorous to speak the 
truth. 

On the score of interest (for example,) to 
what use could it be for a judge to set about 
weighing grounds of objection, when in so 
many instances a party is admitted to testify 
in his own behalf, in his own cause ? — on the 
score of improbity, — when a critninul, con- 
fessedly tainted with improbity in the highest 
degree, is admitted, under the impression of 
a ma-s ot interest, of which one ingredient 
is itself the strongest that human nature can 
be urged by? 

Thus it is, that by the learned judges 
feeling themselves completely unequal and 
radically incompetent to the task, it is aban- 
doned altogether to that class of men — of 
cphcmcial judges — yvlioin (on pretence of 
their inability to understand tho«c hooks, 
yyhich, m.tdt* or not made, promulgated or 
not pronmlgafcd, cvciy man is punished for 
not umh'i -tamling, ) they arc so foryvard on 
all other ^ea-ions to it‘iid like infants in a 
string, tr*iiently to pull them alvout and 
-peak for tliem, as if the) yvere puppets. 

From -neh a -ource, it ma) noyv be ima- 
gined yvhether it he in the naUire of things 
that any diseoiir-c capable of bearing tlic 
name or ealcnlated to ansyver the purpose of 
fMs/n/c/m/i.s-, should ever have eonie: yvhether 
Iroin (he bench, in hits and scraps, brought 
<*ut pro ri‘ natd, like the iiilcs of their phau- 
lasniagoric system of hnv, to seivc the pur- 
po-c that happens to he in hand; or from 
the study, in tin* foiin of a treatise, from a 
Icaincd author of yyhatsitcvcr class, whether 
it he a hricllc.-s advocate or a siipeiannuatcd 
judge. 

Incap.ihlc of finding a source anyyvhpre in 
juri-prudcntial layv, — should such a body of 
in-(rncf lolls he looked for, yvith any better 
pro-pcct of success, in statute layv? But 
from yyhat sort of person, then, shall it come? 
— fi’om the iftlorncy, — yvho, being paid at so 
'mn-h a -beet, exhaust- his poyy’ors in the ef- 
forts made to find suiplnsage, screyving up to 
it- muxiiiium the multitude ot the sheets? — 
or from the scant ily-pyii-iom-d draughtsman, 
yyhose occu|>ation it is, yvhile an exhausted 
freasiuy is gaping for, siisfeiianee, to drayv 
tax-hills ilgaivist time; and yylio, never having 
opened his eyes to anything better, looks up 
to sill [dusage, to the w'orks of the attorney, 
as the only models for Ins yvorks ? 

From yvhoin can any such information be 
looked for, hut fioin one by whom the field 
has been surveyed, and surveyed in all hear- 
ings, yvith vieyvs directed to the ends of jus- 
tice? But, under the fee-gathering system, 
in yyhat corner of any inn of court or clian- 
eery can any such person he looked for, with 
uii) expectation of finding him ? To what 
ends, in any of tlio-e rect ptaeles of sham- 
learning, <‘uii men’s vieyvs have ever been di- 
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rected, bat to tbe ends of existing judicature, 
the very opposites'of the ends of justice? 

§ 8, Object and character of thefollomng 
vMtructions. 

Of the ensuing body of instructions, the 
object will be, to ponit out to the notice of 
the judge the several circumstances which, 
by the influence they exei ton the will of the 
witness, or the indications they afford of his 
.disposition and charactei , moral and intellec- 
tual, present themselves as having the effect 
of demonstrating the trustworthiness of his 
evidence, — the probability of its being at 
once correct and complete, — of its conform- 
ing itself thioughout tbe whole course of it 
to the hne of truth — or else diminishing 
this probability on the part of the testimony, 
and thence diminishing the degree of the pro- 
bative or persuasive force with which it is fit 
that it should act on the mind of the judge 

Antecedently to the present stage of the 
work, this topic never pi esenteA itself for 
consideration Why ’ Because, fi om the fii st 
to the last, the proposition maintained has 
been, that, be the degiec of trustwoitliiness 
ever so small,' ever so low, it can in no case 
form a rational ground foi the exclusion of 
the evidence But supposing this gi anted, 
then, and not till then, comes the question, 
what degree of persuasive force to attribute 
to it. 

As to a great part (perhaps by much the 
greatest,) they will be found so obvious to 
the most unintoimed mind, that, in the cha- 
racter of information, nothing could be mote 
supeifluous, and even impcitinent, hut in the 
way of memento, the faculty of recurring to 
them may not be the less useful and commo- 
dious. Of a dozen consideiations, iininedi- 
ately following one anotlicry it may happen 
that there is not a single one that would not 
to the most uncultivated undei standing be 
an obvious one But it may happen, that, 
for want of a simidtaneoiis view, some oirj 
of them may be out of mind and for want of 
that one, the decision, the ]udieial operation, 
may foil of being so c irrect as it might and 
ought to have been 

If, in the instance of the merely curious 
reader, there be anything in them capable of 
affording to his understanding the slightest 
degiee of instruction, oi exciting in his mind 
tbe smallest spark of intei cst, it must be the 
continually repeated contradiction and dis- 
proof they give to the rules which govein 
the existing piactice 

For in this quarter of the field of law (not 
to speak of so many others,) the art of the 
English lawyer (not to speak of other law- 
yers) has two branches the ait of knowing 
that which has no existence, and the art of 
not knowing what is known to everybody 
else. 


Throughout the whole course of these in- 
structions, tbe English reader, and more 
particularly tbe English lawyer, would be 
apt to expect, and thence to oe more or less 
disappointed at not meeting with, a number 
of technical terms, which, m the part heie 
in question of the field of law, aie in present 
use. Had they been found capable of answer- 
ing the purpose of coircct infoimation, there 
IS not one of them that would not have all 
along been employed But, in this, as in 
othci blanches of science, it is not in the 
iiatuie of terms of extensive import — of 
generic teims, where they aie the result of 
crioneoiis views of the subject, to be capable 
of serving fot the enunciation of tiuth 

Of tbe classes <imong which tiansgressions 
productive of real mischief have been distii- 
buted in another woik,* ten or a dozen cha- 
ractei istie propel ties have been enumerated, 
as respectively belonging in common to the 
offences 'aggiegated to each lespcctive class: 

— such and sinh piopeities to all offences 
against othci individuals , such and such to 
offences, or supposed offences, against a man’s 
self, sueh and such to offences strikin«: not 
against any assignable individuals, but iirdis- 
tiiiguisbably against all the individualb of 
which tbe publu is composed 

But, of the ( lasses of offences, and other 
acts and objects, as made up by the technical 
deiiominatioiib employed by the technical sys- 
tem, It IS a property (and the only pi operty 
they have in eonmiun) to have no natural 
property in common, — to have nothing in 
common but the aitificial arrangements made 
under that system in i elation to those objects 
Take, fui example, the words crime, misde- 
meanor, felony, picemunne, tort, larceny, 
arson, &c &c 

The omission was indispensable Through- 
out the whole course ot the woik, the purpo^e 
of It being to deliver useful tiuth, and nothing 
else, — teims which could not be employed 
witLout disseminating erior, pernicious error, 
weie incapable of being rendered subservient 
to the purpose just as a mixture composed 
of aisemc and sugar wmuld be incapable of 
being made into syrup, as a vehicle foi any 
useful mcdiLiiic 

But, fi om tins omission, no sort of priva- 
tion or inconvenience in any shape will accrue 
to anybody — at any rate, to the non-lawyer. 

— Tbe words which, in the room of these 
technical ones, arc employed, — these natuial 
expressions, though they belong not to the 
language coined by lawyers, belong not the 
less in fact, and by rather a better title, to 
the English language The words thus care- 
fully, because necessarily, excluded, belong 
all of them to a soit ot cant or slang, the 


* Inttoductwn to Morals and Le^lafs/an, 
Dumont, TiaiL-s de Ugislation, 
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opprobrium of the body of the language : a 
sort of slang never used but to a bad pur- 
pose — incapable of being ever applied to any 
^ood one. By the omission of this lawyers’ 
jargon, the reader (the non-lawyer at least) 
is no more left at a loss, than he is by the 
omission of that other sort of flash language 
called the thieves’ cant or slang, the language 
in use among unlicensed depredators. 

The judge, for whose use these instruc- 
tions are designed, is a judge whose views 
(the source of corru|)tion being supposed to 
have been previously dried up) aie diieeted, 
not to the established ends of judicature, but 
to their oppo&ites, the ends of justice: and 
to such new view’s the coinnioii language of 
Englishmen w’ill be toiiiid as congenial, as 
the established lawyers' slang will be found 
inapplicable. 


CHAPTER II. , 

OF INTEnUST IN Ul’Nl KAI,, < ONSini’Ur.D AS A 

OROUNU OF UNTal-'.sTWOia’IIlNl sS IN TtS- 

TIMONY. 

WiiATSoEvuR be the general disposition and 
.»;haracter ot the proposed ^w’it ness, the trust- 
worthiness ot his testinn^iiy is liabh* to be 
sffected by tin* interest-, ot all kinds, to the 
action ot which, at the time of delivering 
■uch his testimony, he happens to -find ex- 
posed. 

Betw'ecn the ideas respectively denoted by 
the W’ords inltrrt^f, motive, hope, tear, good, 
evil, pleasiiie, and. pain, the eonneMon i- in- 
sepaiable. 

Without inotivo theie is nointere-t ; with- 
out hope or fear there is no motive; without 
good* or ivil, tlieie is no hope or fear ;t 
without pleasure or juiin theie is no good or 
evil. 

To the several sorts of iiiteri-st, therefore, 
correspond so many sorts or modifu’atioiis of 
motives, hopes and fears, good and evil, i»lea-^ 
sure and pain. 


• The word (/nod, in as tar as any precisi sig- 
nification is an'neved to it, denotes u.difl’eremly 
either pleasure, or tlie negation of ])am (jircsent 
or future,) or wlKOever is regarded as a Cctu-e 
more or less probable of jileasmc, or of tlic ne- 
gation cf ])ain, i. r. as a security against pain. 
Take away tlie ideas of nlcasuie and pain, you 
have the word good witliout a meaning: your 
good, if so you persist in calling it — .your (/ood. 
if such it be, is of no value. Hy a lew ob\ lous 
changes^ this same account will serve as well tor 
evil as tor good. 

•j- Expectation of an event, is the persuasion, 
more or less strong, of its probability. Hope is 
expectation of good — fear, exjiectation of evil ; 
in the import of e.ich of these words, there'orc, 
two distinct ideas— one of the persuasion, the 
internal judgment or sentiment— the olfier of the 
event, the exterior subject or object of the Judg- 
ment, is included. 
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The interests, the influence of which ii 
strongest, and most likely to be exerted upon 
tesliinony, are tho.sc which arise out of the 
following classes of pains and pleasures: 

PLEASURES. 

1. The pleasures of taste. 

2. The pleasures of the sexual appetite. 

3. The pleasures of wealth. 

4. The pleasures of pow’er. 

.5. The pleasures of reputation. 

fi. The filcdsures of ease. 

7. 1 he plca-uros of novelty (or gratified 

ouiio-ity .) 

8. The pleasures of the religious sanction. 

1). The pleasmes of sympathy. 

10. The pleasures of antipathy. 

PAINS. 

1. The pains of death. 

2. Seveie bodily torments. 

Jl. The pains of poverty. 

4. The pains of disgrace. 

5. The pains of labour. 

<>. The pains of the religious sanction. 

7. The pains of sympathy. 

8. The pains of antipathy. 

In regard to pleasures and pains, bcsidei 
tlio-e wliieli are to be iouiid in the above list, 
a variety of otlieis are exemplified in expuri- 
enec. But, in w hatsoever number and variety 
those which are not inserted in it may be to 
be found, they will (it is sii|)posed) be found 
to come, all of them, under this description, 
viz. tliat the pleasmes are such as to be at the 
eoinmaiul of whosoever possesses the taste or 
lelish oil which their e\isteiiee depends, and 
hy tliat means are iiieapablc of exerting an 
iiillueiice on testimony; the pains such, that 
the avoidance of them depends not upon tes- 
tiiiionv. 

If, III the cast* of a pleasure, it be of such a 
Nature as^to be on some occasions at a man’* 
eunmumd — on of her oeeasions not at a man’* 
eoiiimaml without hisbeing in po.sse8sion of 
some object serving as the mstnmient of that 
pleasure, ami the possession of such instru* 
iiient is not to be«ubtained without money, 
but is to be obtained by money, — the plea* 
suie, in this latter case, comes under the 
lieatl of tlfe pleasure of possession, with rela- 
tion to the matter of wealth — and becomes 
pregnant with one of the interests capable 
of acting upon testimony, viz. pecuniary in- 
terest. 

'I'hus (as was the case with the earliest 
astronomers,) if a man, having a taste tor as, 
tronomy, can content himself w’ith the plea- 
sure of contemplating the celestial objects on 
a clear night, so far the pleasure^ he enjoys 
belongs to the class of those which are not 
pregnant with an interest capable of operating 
upon testimony. But if, to enable him to 
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reap this pleasure, he requires an instrument, 
such as a telescope, the property or use ol 
which is not to be dbtained by him but for 
money, — in that case his pleasure is pregnant 
with a sort of interest which is either the 
same with pecuniary interest, or equally ca- 
pable of exerting an induence on his testi- 
mony. 

So, again, if it requires him, as the study 
of astronomy by a < Icar nii'ht without an in- 
strument would' do, to be at liberty — and for 
want of money to pui chase his libei ty, he is 
confined to a chamber lighted only fiom with- 
in. So, again, if, having a relish toi the plea- 
sures derived from the ideas of the sulilimc 
and beautiful, as picscnfed by natuial objects, 
such as the sun, the moon, mountains and 
valleys, seas and iiveis, the objects them- 
selves are not snlTinent for him, without the 
assistance of Macphei son's Os'iian, oi Thom- 
son’s Seasons, or Uuikc on the sublime and 
Beautiful — and the books ai c not to be had 
without money, nor the money without tes- 
timony 

So, again, in rcgaid to pains for example, 
the pains attendant on this or that disea&e or 
indisposition If, truly or falsely, they aie 
uiidei stood to be out of the leach of cuie, 
they too, like the plca<!uies, are incapible 
of giving bnth to any of those iiiteiests by 
which an induence is occasionally exerted on 
testimony But if, being undei stood to be 
within the icadi of cure, the adniinistiation 
of the cure is (as in gcneial it will he) ne- 
cessarily attended with expense, then the) 
come within the description of those pains 
which, by the interest with which they are 
pregnant, are capable of exciting an induence 
upon testimony 

Without wine, for example, or without 
sea-bathing, relief (it is undei stood) is not to 
be bad , by means of w'lne, oi of sea-batbing, 
It is to be had but the wMic, oi the sea- 
bathing, is not to be had without ipuney, nc 
the money without testimony 

Thus much for illiistration, and foi le- 
moval of objections But 111 the cases hei c 
exemplified, it is sufficiently evident, that, 
though at a fust view it .nay appeal that by 
the pleasures 01 pains 111 question an induenee 
IS exerted upon testimony, and that on that 
score they ought to hav-e been cordprehended 
in the list , yet, upon a closer examination, 
it appears that the interest by which the tes- 
timony IS acted upon in those cases, is neither 
more nor less than pecuniary interest, and 
that the force of it is proportioned to the 
pecuniary value of the several instruments in 
question — the instruments by which the plea- 
sure is expected to be procured, 01 the pain 
removed. 

The d^ees of which the scale of testi- 
uomal trustworthiness is susceptible, can 
rarely be anything better — anything moic 


precise, than merely relative: ahsoluie, the 
nature of the subject does not, in general, 
allow them to be. In some instances (as will 
be seen presently,) and only in some instan- 
ces, you can say that, whatever be the trust- 
worthiness of the testimony 111 this first case, 
it is less in that other case — still less in that 
third case, but huw much less, is what you 
cannot say in eitbei case language furnishes 
you not with the means. 

It is not with trustworthiness in psycho- 
logy, as with temperatuie in physics, m which 
you can say not only, it was cooler yesterday 
at noon than to-day at the same boiii , but, 
by obsei vation taken each day on the ther- 
mometer, you can express the didfeieiice, by 
iiumberuig in each (M'>e the degrees 

The only state of things in which the force 
of an Intel est (wlietbei in the chaiaeter of 
a inendaeity-pioinotiiig or 111 that of a men- 
dacity-rcstiaiiiing interest) is susceptible of 
measurement, is that in winch the core- 
spondent pleasuies 01 pains have for then 
efficient cause an object susceptible of men- 
suration 

Out of all the species of intciest, it is only 
in two that this ease is vei ifii^d, vi/ peeimiary 
Intel esi, ind the i{j/eis]on to labour. 

In the case of petuiiiaiv mtcicst, foi ex- 
ample, eveiybody secs, that upon a given pei- 
soii (pioximity and probability being in both 
eases the same,) the opeiative force of a sum 
of £20 will be, piactitall) speaking (tliough 
not in mathematical strictness,) double that 
of £10 

So, in the case of avcision to labour, the 
opcr.'tive foiec of a couise of laboui for two 
hums, will be, piactically speaking, double 
that of a c’ourse of labour of the same sort 
foi one hum, and, mathematically speaking, 
something more 

The irksomeness of labour depending so 
much moic upon the species than upon the 
quantity as measiiied by time , and of labour, 
the same in species as well as quantity, the 
degree of irksomeness being so widely dif- 
feient to different individuals, in such sort, 
that a quantity of laboui which to one man 
is highly iikcome, shall to another be not 
mcrclj indifferent, but highly agreeable, — 
quantity of labour lot ms but an impel feet 
and incompetent subject of mensuration 

There remains, tbeicfore, money, as the 
only efficient cause of interest, and pecu- 
niary interest as the only inteieet, the force 
of which, in the character of a mendacity- 
lestraiiiing or mendacity-piomotiiig interest 
01 motive, is cominodiouslv measurable. 

Yet, this measuring rule once obtained, >— 
by refeieiice to this (by means of the princi- 
ple of eunimercial or commutative exchange) 
cases wii] happen in which the force of any 
otbei species of interest may by accident be- 
come susceptible of mensuration. 



INSTRUCTIONS— INTEREST. 


569 


Cii. II.] 

Thus, suppose t^vo political situations af- 
fording honour or power (both or oilhei*) 
without profit: — considering eaclj by it- 
self, it may be difficult to form any sort of es- 
timation of the degree of force witli which, 
in the character of inend.icitv -rest raining or 
promoting interests, they inny respectively 
operate upon the mind of a given per'>on. 
But suppose tliein to have been, each of them, 
the olijects of pnrcha'-c ami sjile — tlie one 
having been bought and sold for 4!2()()0, the 
other for X40()(): — in tliis ease, tlie ioiee ot 
the interest con-tit nted 1») them re-pectively 
is as siisceptihlo of niensiii.it ion as tliat of an 
interest con-tit iited hj nioiiev. 

Koran injinj done, oi -iippo-ed to ho done, 
the party injured prosecutes the suppo-cii in- 
jurer. lie knows befbiehand, that (-iieh i- 
the course of practice') lie will not, even in 
the event of his sueeeeding in the pro-ecii- 
tion, receive satisfaction in any jaciiiiiaiy 
shape: he under-taiul-, on tiio sther hand, 
that the ainoiint of tlie expense on hi- sidi' is 
not likely to he less than £50. lie pio-ccntes 
notwithstanding, and deliveis his testiniony 
The interest by wliich lie lias been engaged 
to emliark in this iiroseeution, is the interest 
created h\ that niodiiieat^m ot the pleasuie 
of antipathy, called the uleasure of revenue 
Here, tlien, not indeed the ex.iet foiee of 
tliat interest, hut the miiiiiuiim of it, i- given, 
and expics'.ed in money. It is eeil.un tliat it 
acts upon him with a foiee at least equal to 
£50, — that is, to the apprehension ol losing 
£5t); since he pays £50 fur tlie pui chase ot 
a chance of it. With how imicli greatoi a 
force, does not appear : since it docs not ap- 
pear how much moic he would have -jicnt 
in prosecuting, rather than not obtain the 
pleasure of the leveiige. 

There are five species of inteiest, to the 
action of all, or most of which, a witness i- 
geiierally exposed: all coiicuiiing in exci- 
oisingon liis testimony a tiitohiiw — a inemla- 
city-and-falsity-iestraiiuiig, influence; an iii-^ 
fluencesuch, that the stronger it is, the greater 
IS his Irustwoithine-s : acting eon-e<iuentl\ 
in the character of so man} •irt/u'tivns,* con- 
tributing, all of tliem, to hind him to the 
observance of the laws of tnitli. They aie: 

1. The fear of labour, or love ot ease; pro- 
duced by the difficulty of composing, for the 
occasion, and on the spot, a statement which, 
being more or less false, must, to answer any 
purpose that can be answered by falsehood, 
wear the appeal aiicc of being true. Corre- 
sponding sanction, the pliysieul buiietion, viz. 
the self-regarding branch. 

‘2. The fear of shame ; viz. of the shame, 
and consequent contempt or ill-will, wducli 
mankind in general are apt to entertain to- 
waids one who, on any such import Ant occa- 


• Sec tile last Chapter but one of Book I. 


sion, is supposed to have wittingly departed 
from the line of truth., Cori e^ponding saitc- 
rion, the nioial or popular sanction, 

3. The fear of punislnnent — legal punish- 
ment ; viz, suffering, under the name of pu- 
ni-hihent, in general expiessly attached, by 
the pow'er of tlie law', to every d(‘parture, 
at least when wilfully made, on ,iny such oc- 
c:i-ioii, ftom the line of truth. Sanction, the 
political sanction. 

4. The fear of super iiat tin'll piinishment — of 
the pimisliineiit to he expected in ease of every 
such tian-gie-sion, at the hands of Almighty 
Power. Sanction, the religious sanction. 

5. Regret at the thoiight.s of the evil, of 
which, at the eliaige of this or that individual 
orassemhlage of individuals (the witness him- 
self not incliidid, 1 the traiisgie.ssioii in ques- 
tion iiia\ he coiisuleied as more or less likely 
to 1 e productive. .S.inetioM, the sympathe- 
tic s.inction; .mother hiaiieh of the physical 
.-auction, the -oeial hianeh.| 

In the iii-taiwe ot - vmpathy, the direction 
in which it act- i- t.u tioiii being so iinitoinily 
and steadily on the tutelarv or mendneity- 
te-tiaiiiing side, as that ot any of the four 
piceediiig sanctions. In a pu-e of a purely 
enminal and pemij nature, pi escnting a de- 
lemiaiit tlieichy expo-i-d to puiiislinieiit, and 
no individual speei.ill} injured on the other 
side, and the witne-s -.iti-fiLd of his guilt ; — 
m this ea-e, the action ot Ihi.s inleicht (sup- 
|)o-ing' all the otlu'r tuti'l.iiy ami mendaeity- 
re-liaiiniig iiiteiest-s out of the question) 
would lie sole!} on the memlaeit} -promoting 
-itie. In a '■lilt between one individual and 
another ( piiiii-linii'iit out ot the question, 
and nothing in di-pnte hut money or niuney’s 
woith, claimed h\ one, and refused to be 
given up by the othoi,) love of justice, as 
well as all paitial regaid, out of the question, 
this inti'iest could liave no place on either 
side. Remain-* .is the only ease in which 
fills interest legulail} joins its force to that 
of tlie other m.i— es of iiitcie-t above men 
tinned as constitutiiig»the tour legularly act- 
ing niemiaeif \-iestraiiiiiig sanctions, the case 
w’lieie, the suit being pniely peiual, the de- 
i'emlaiit was not guilty ; i. c, does not present 
liimselt as being so, to the mind of the person 
whost'tcjjliinony is’eoiisideied. 

Ot the several sorts ot interest mentioned 
in the table, there is not one that is not 
capable ot acting on a man’s testimony in a 
sinister direction, that U, in the character of 
a meiidaeiiy-promotiiig interest. 

Nor is iheie one to which it may not by 
accident Iiappen to act in the opposite direc- 
tion; that is, ill the character of a meiidacity- 

+ These .several sjiecies of interest are termed 
diti'crent species, not as corresponding to so many 
different species of jiain or pleasure, but to pain 
or pleasure in general, considered as apt to uOW 
from so many distinguishable sources* 
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roflroiniii^ imprest, an occasional, casual, 
m«ndaeit3r-re8training interest, acting in con- 
junction with the standing tutelary or men- 
dadty-restraining motives above mentioned. 

Nor is there, consequently, a sort of wit- 
ness to whose testimony, in almost any sort 
of cause, it may not happen to be exposed to 
the action of any number of casual interests 
on either side, or on both sides 

All other nrcumstances being the same, — 
the greater the afliiction of the paity suffeiing 
by the testimony will be apt to appeal in the 
eyes of the witness — and thence (unless in 
as far as any difference can be seen to have 
place) the greater it is in reality, i e in the 
eyes of the judge, — the gi eater the imptoba- 
bility of the testimony being mendacious 

1. One reason lb, tliat the greater the suffer- 
ing of the party against whom the testimony 
operates, the greater is tlie force with which, 
on a person whose individual chaiactcr is un- 
known, one of the five inendacity-icstraining 
sanctions — viz. the force of sympathy — may 
be expected to act. 

Thus, in a ciiminal case, the punishment 
being capital, or in any other way ultra- 
pecuniary, — it i,s It'Sb probable, that, by a 
pecuniary intoicst of a gi.''en magnitude, ot 
by the interest ot revenge, a man should be 
induced to aim at producing the conviction 
of an innocent defendant by false testimony, 
than if the afllicttoii tu the defendant weic 
confined to a mere pecuniaiy loss, or any other 
punibhinent not beyond pecuniary 

2. Aiiothei reasuii is to be found in that 
love of justice, winch, at least in a civibzod 
state of society, may be considcied as having 
more or less hold on evety human bicast * 

The crmiinal fact being by the suppositum 
false, and, by the witness in question, known 
to be so, — the punishment (supposing the in- 
fliction of it produced by the testimony) will, 
by the supposition, be unmciitod, unjust 

Were it not for this love ot justice — lh6 

• This love of justice, commonplace moralists, 
and even a certain chiss of pliilosophcrs, would 
be likely to tall an original principle of human 
nature. Experience pToves*ine contrary by any 
attentive observer of the progress of the human 
mind m early youth, the giadual growth of it 
mav be traced. «. 

Among the almost innumerable associations 
by which this love of justice is nourished and 
fostered, that one to winch it probably oi^es the 
greatest part of its strength, arises from a con- 
vicdoD which cannot fail to impress itself upon 
the mind of every human being pos8e^sed of an 
ordinary share of intellect— the conviction, that 
if other persons in general were habitually and 
universally to disregard the rules of justice in 
their conduct towards him, his destruction would 
be the speedy consequence and that by every 
single instance of disregard to those rules on the 
OMrt of any one (himsaf included,) the proba- 
oility of future violations of the same nature is 
more or less increased. — Editor. 


punishment about to be produced by the 
testimony, in case of its being mendacious, 
being the same — the disinclination tagivein 
to the mendacity would be the same, whe> 
ther in point of fact the charge weie tiue or 
false, and the punishment, accordingly, me- 
rited or unmerited. But, of a disposition 
contrary to such indifference, the prevalence 
seems to be indicated by general expei lence. 

To exert an influence on testimony, — an 
interest, be it what it may, acting in which 
of the two opposite directions it ma>, must 
exl^t (the idea of it as existing must at any 
rate be present to the mind) at the time of 
dehveiing the testimony 

If, at that time, a man does not stand ex- 
posed to the action of any interest urging in 
a sinistei direction, it matters not to what 
Intel est acting in that diiection be may have 
stood exposed at any foimer peiiod Ills 
testimony will not be a less conect or com- 
plete cxpreiaion of the iccollectioim piescnted 
by his memory at that tune 

But, should that have happincd which is 
very apt to happen, and which in almost all 
instances will have happened, — vu that, an- 
tecedently to the judicial statement which a 
man makes on the judicial otrasion utidet the 
authority of the lui^ee, be lias held discourse 
relative to (be fact in question (wlietbci iii 
wilting or I'tvd voce') in the picscnce of any 
other peison oi person*. , — in this case he has 
an Intel est in not dclivtiing, on any judi- 
cial occasion, any such testimony as shall be 
irreconcilable with the antecedent discourse 
This Intel est is, at any late, the interest of 
bis ii*put.itioii the luotnc* foi peiseveiance, 
the tear of shame and to this must be added, 
in many cases, the fear of puni<.hment , viz. 
oi puiiisnment which the kdschood may be 
a means ot di awing down upon him, in case 
ot a prosecution as toi pcrjuiy, supported by 
the testimony of the peisons in whose pie- 
sence it happened to him to delivei, on that 
/otmei extia-judicial occasion, a statement 
with which his present judicial testimony is 
iiicconcilable f 

•i" Of the influence above spoken of in the text, 
the case of Elirabeth Canning, anno 175^f re- 
ported in the State Trials, afloids a memorable 
example. Out of the knowledge of her friends, 
she had been absent from home for about a 
month, upon some love errand. On her return, 
being pressed by interrogations, she fabricated 
a story of her having been carried off for the 
purpose of violation to a house ot ill-fame, a few 
miles from her abode in London; from whence, 
after being kept without food for weeks, in a 
manner almost miraculous, she at length made 
her escape un violated The story exciting public 
attention, two women were apprehends, and 
tried tor their lives, as for having robbed Her in 
that hoive, and one of them convicted. The 
story being a compound of improbabilities, the 
convict was recited; and in the interval, coun- 
ter-evidence or the alibi kind presenting itseii 
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To the action of this interest a man stayds 
exposed) whether the antecedent extra-judi- 
dal statement was true or false. If false, 
here, then, are two of the standinjr tutelary 

and inendacity-restraininp: interests fear of 

shame and fear of punishment — actinij by 
accident (one or both of them) in the direc- 
tion and character of mendacity-[)roni()tin^ 
motives. 

Not that in this case they act in general, 
either of them, with their whole force on the 
sinister side. For lu're, the testimony dic- 
tated by the fear of shame, with or without 
the fear of punishment, is, by the supposi- 
tion, false and mendacious : it beiinr faNe, 
the discovery of its falsity will, in a greater 
or less degree, be probable : and ‘■houbl such 
discovery eventually takt' place, then comes 
the shame and the punishment on that side. 

Though it is only where present at the 
time, that an interest of itny kind, ai'ting in 
a sinister tnendacity-piomoting (Erection, can 
exercise any iiitluence — produce an\ f.ilsity, 
in the testimony : yet neither should the in- 
fluence of any interest hy which it imi) have 
happened to the testimony to have been acted 
upon at any antecedent peiiod, he m every 
case disregarded. Supposing the witness not 
tied down hy any antivedcnt e.\tra-iudicial 
statement as above, there is no interest 
prompting him to represent the matter in 
any other light than that in which it presents 
itself to his recollection at the time, lint 
the intlucnce of intm’est is not conlined to 
the oper.ition of delivering the tesliniony, 
nor to the point of time at which that ope- 
ration is perfoimed. At the time w'hen the 
tact in question took place, it may have in- 


in abundance, sbe was prosecuted for perjury; 
and, after a trial of the une.\<im))l> d duration of 
fourteen days, convicted ; on evidence which — 
though at that time it divided the bench at the 
Old Bailey (composed chielly of aldermen® ) into 
nearly equal parts- leaves, at this time of dav, 
not the smallest doubt, .'she was m coiisequciife 
transported to Ameiica for seven years. 

In this iiistaiiec, hy the force of one of the tu- 
telary interests — fear of shame — the wretched 
woman wms driven (we see) into an cnterpiise of 
murder against the lives of two innocent ])ersous : 
as by the same impulse, so many uuhajijiy wo- 
men are every day drawn into a tran.sgrcssion, 
which, by a blind abuse of power, is devoted to 
the same murderous jmmslinu'ut, because, by an 
abuse of language, called by the same name. 


• This absurd custom of putting aldermen 
in the commission, was continued by the 4 I't 5 
Will. IV''. c. 3f>. As most of these gentlemen 
are engaged in trade, they arc ffcquentlv absent 
attending to their own affairs, and then the 
public business is effectually stopped ; for unless 
there are two commissioners present in each of 
the two courts, all the proceedings wotld be void. 
The rule is to have a real judge, who does the 
business, with an alderman sitting by his side, 
reading tlie newspaper.~-££f. 
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fluenced, perverted, and parti the per- 

ceptions presented byit — the sort of cogni- 
zance taken of it : at any succeeding point of 
time, it may have influeneed in like manner 
the recollection of it, the picture retained of 
it in the mind. For the will is on all occa- 
sions liable to be influenced by interest. At- 
tention is in great measure at the eommand 
ol the will : and by a partial direction given 
to the faculty of attention, conception and 
recollection arc both capable of being ren- 
dered imperfect, and partial to one side. 

On looking over the list of interests and 
motives, this or that one will be apt to pre- 
sent itself as being likely, upon an average, 
to act with greater force than this or that 
other. But tlieic is no species of interest, 
the action of which has not, by the testimony 
of experience, been proved to be occasionally 
susceptible of every, or almost ev'cry, degree 
of force, from the lowest to the highest. In 
particular, there is none the action of which 
IS not susceptible of a degree of force equal 
at least to (hat of pecuniary interest created 
hy the greatest -uiii of money that has ever 
been depending upon a man’s evidence. 

A consequence is, that, from the mere 
observation of life <p<‘ruit of the interest to 
which the aetion of a man's testimony is 
expo'-ed, no just inferenee enii be formed re- 
specting the degree. 

Another consequence is, that neither on 
the number of iiitere««ts and motives acting on 
the same side, can any such inference be 
groundt d. For suppose halt a dozen motives 
act mg on one side, and on the other no more 
tlian one : in the instance of each of the half 
dozen interests, the degree of force may he 
so low, and at the same time that of the 
single interest so high, that the single one 
may prepoiidi'rate. 

This stale vt things is actually exemplified 
in the case of perjury for liici c. In the charac- 
ter of a^iedtieiiig, a mendacity-promoting mo- 
tive, the force of pecuniary interest prepon- 
derates over tiiat ol all the Htundiiig tutelary 
and ineiidaeitN -restraining motives — love of 
ease, fear of shame, fear of punishment, fear 
of tlod, sj m|)ath\ for the injured : two, three, 
four.^or all five ofitliem, as the case may be. 

If, fr«*n the action of five interests of as 
many different species on one side, while there 
is but one that acts on the opposite side, the 
iiifeience of the prepoiideraiioy of the five 
over the one is not conclusive, — tnucli less 
can the opposite inference be so— ^ the pre- 
poiiderancy of the one over the live. On this 
subject, though no ju-t inference, fit for the 
guidance of judicial conduct, can be deduced 
from numbers, yet if it were necessary to 
frame such an inference, the one nearest to 
truth would be that which should pronounce 
the chance in favour of the preponderancy of 
the five to be as 5 to 1. 
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As the conformity or disconformity of a 
man’s testimony to the line of truth, will, in 
relation to each distinguishable fact, depend 
upon the clear amount of the aggregate force 
of interest acting upon it in relation to that 
fact, — and' that amount will depend upon 
the difference between the sums of the forces 
on both sides, — it is> equally the business of 
the ]udge (in order to enable himself to 
form a right judgment conceining the cie- 
dence due to the testimony,) to bring to light 
all those inteiests To confine his consi- 
deration to any one of them, would he as 
effectual a means as he could employ, weie 
it fais desire to be deceived 

The testimony of every man being at all 
times exposed to the action of the tutolaiy, 
the mendacity-iestraimng inteiests, some ui 
all of them, — while his being exposed to the 
action of any inteiest acting in a sinister 
direction — acting in the character of a inen- 
dacity>promoting interest, is but niattei ot 
accident, — it follows, that in the ca-e ot any 
given witness (antecedently to, oi abstrac- 
tion made of, his particiilai situation and on - 
cuinstances,) truth is, in every part of hi» 
testimony, more < probable than falsehood 
The only interest he has, a'cts, on this sup- 
position, on the side of truth 

On this supposition, the absence of men- 
daeity, and even of bias, is on his jiai t cvi lain 
The truth of his testimonj would also be 
equally ceitcun, were it nut for the nifiiini- 
ties to which, m the chaiactei ot a witness, 
the intellectual pait of uveiy man’s iiame is 
liable; — vm 1 Otiginal mis-eunecption oi 
non-perception , 2 Suhscquent oblivion oi 
mis-recolleetion , 3 hlis-cvpicssion 

So many different tacts as thcie are, that 
it falls 111 a man’s way to speak of in the de- 
livery of his testimony, to the action ot so 
many different groups ot intcreiits may it hap- 
pen to bis testimony to he exposed 

A consequence is, that the testiiftony of 
the same man may be tiue in some paits, 
[also and mendacious ni utlicis 

Where a man’s testimony is not exposed 
to the action of any intere,<)t acting in a si- 
nister direction, he will have either no wish 
it all in relation to the event of the Ccyise, 
nr if he has any wish, it will be on the si^e of 
truth and justice. 

If, at the same time that it stands exposed 
to the mendacity- restiaining foice of the tu- 
telary interests, it is exposed to the force of 
my interest or group of interests acting in a 
linister direction, his wishes ivill be on that 
iide: and his testimony, if true, vnWpro tanto 
iiave run counter to the current of his wishes 
If, at the same time, it is exposed to the 
force of any particular occasional interest nct- 
ng on the same side with that of the stand- 
ng tutelary ones, there will then be interest 
igainst interest, and his wishes will be on 
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tb^ one side or the other, according to the 
comparative force of the contending masses 
of casual iiitei est 

When the testimony of a man is delivered, 
in a cause in which he is a party concerned 
111 interest, — in respect of every fact which, 
to his eyes, pi esents itself as of a nature to 
exercise an influence on the event of the 
cause, his testimony is exposed to the action 
of interest in a sinister direction , and by 
nhiitcvei part of his testimony (if any) a fact 
Is a^seitcd, the tendency ot which is to con- 
tiibute anything tow at (Is causing the suit to 
tci niinate to his disadvantage, that pait ot his 
tc»tiinony i uns countei to the cui rent of his 
wishes. As otten as this is the case (i e that 
a f.ict possessing such a tendency is disclosed 
by his testimony,) thcie is, in legaid to every 
such feut so asset ted by him, a (uitainty that 
the disclosure of it has not been brought about 
by the action of any sinistei inteicst, and 
theieforc, ilflit, if not tuie, it is at any rate 
not believed by him to be taKe and that the 
falsity (if there be any) is the lesiilt not oi 
any sinister inteiest acting on the will, but ot 
some inhiinity (as above) the scat of nhidi 
IS in the intellectual branch ot his fiame In 
so far, therefore, as tbo testimony a man gives 
is of a natiue to opeiKte to his (iisadvaiitage, 
it presents a stronger icason loi its being le- 
gaided as tiue, than can be pieseiited by tes- 
tinionv to the s<iine effect by an y oiliei pei sun 
As lai as a man’s testimony makt^s against 
himself, it pioduces naturally on tlie mind of 
the judge a stronger persuasion ot its truth, 
than can be piodiic ed by the Icstiniony ot any 
extraneous nitncss 

To gain ciedcnte foi a fact whuh, tiue oi 
ftilse, has been bolieced by the witness to be 
true, — iiistaiiies have soiiietimes happened, 
where, by his testimony, he has deposed to 
facts, of the falsity of which he luiiiseU was 
conscious at the time * 

Hence another eoiisideraiioii, helping to 

• To apply this to religion. In perhaps all 
religions there have been sh im miracles per- 
formed, and false accounts ot miracles never per- 
I formed. But, from a man’s having joined in the 
performance of a sham miracle, or fabricated an 
account of a miracle known by himself never to 
have been performed, we are not to conclude 
that in each instance he has disbelieved the ex- 
istence of miracles of earlier date, said to have 
been wrought under the same religion. These 
miracles (says he to himself) are true; but at 
the present coniuncture they do not produce that 
general conviction which it were so much to be 
wished they did Let us aid the efficacy of truth 
by a pious and useful falsehood. 

By whomsoever else such pohoy may be con- 
demned, It can never with any consistency be 
condemned by any of those lawyers who, on such 
an infinite «variety of occasions, and without any 
assignable specific use, have given invention, 
currency, or support, to so many pernicious false- 
hoods. 
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show the weakness of the inference, that, 
because in one part of his testimony a man 
has been false, even to mendacity, therefore 
in all the other parts of his testimonj he has 
also been false: the erroneoiisness of the rule, 
False in one thing, theref<»re in everything ; 
or. Once false, and alwaj'* false. 

Without being mendacious, it may happen 
to a man’s testimony to be false ; and that, 
too, even in consequence of the action of in- 
terest : this is the case of hias. 

By the force of bias, understand the force 
of any interest acting on his testimony in a 
sinister direction, and in such manner as to 
produce, on the part of such his testinmny, 
a departure from the line of truth, hut a de- 
parture such as he is not conscious of. 

Falsehoods produced by bias, aie such, and 
such alone, of the faNity of which, lie by 
whom the false testimony is delivered is not 
coii'scious at the time. , 

It is not every sort of falsehood that a man 
is capable of uttering, or at least apt to utter, 
without being conscious of. 

The sorts of falselioods into which a man 
is most apt to he led, are the following, viz. 

1. Negative falsehood^; falsehoods consist- 
ing in the denial of some fact or eireuinstajiee 
which in reality took place. 

A man’s attention is, in a gre il degree, at 
Ids command : which is as inneii as to sav, 
under the direction ol his w'lshes. What, 
on any ae**onnt, he finds a pleasure — an un- 
inixed pleasnie, in attending to, he attends 
to of course : what it gives him [tain to at- 
tend to (understand, a clear balance on the 
side of pain,') he withdraws his attention 
from; unless the [tain produced by the [ter- 
cepfion be so great a» to divest him of tlie 
command he [tossesses over his attention in 
slighter cases. 

2. Falsehoods in degree ; or, in other 
W'ords, falsehoods of exaggei at ion . falsehoods 
res[)ecting degree, — viz. in number, weight, 
or measure. Of the e.x.iet degiee he has ho 
recollection, of the eoiiectiiess «if which he 
is himself persuaded : if he has, the falsity is 
inendacity, not the puie rc'^ult of bias. He 
is fearful of de|)arting from the truth, to the 
prejudice of that side to which his wishes 
are attached: by this fear he is driven into 
an error on the opposite side — an error to the 
prejudice of the o[)[)osite side. !Su[>pose the 
falsity consists in representing the degree 
greater than it is. Under the apprehension 
of representing it as less than the reality, he 
has represented it as being greater. The con- 
siderations which [ileaded in favour of increase 
being conformable to the bent of his wishes, 
being agreeable to him, being sources of plea- 
sure, the force of his attention wi*s directed 
upon them, since it went to increase that 
pleasure. On the other j-ide, pain being the 
oonscqucnce and accompaniment of the atten- 


tion, the attention as naturally turned aside 
from it. 


CHAPTER HI. 

OF PKCUNIAUY INI KRFS T, ( ONSIDEHED AS A 

GROUND OF UNTRUSTWORTHINKSS IN TUS- 

TIMONV.* 

In estimating the force of a pecuniary inte- 
rest in its action upon the testimony of a man 
whose character in res[)ect of probity is not 
taken into consideration, two main points are 
to be considered : — 

1. The value ot the respective interests in 
themselves. 

2. The pecuniary circumstances of the per- 
son. 

In estimating the value of a pecuniary in- 
terest, four points are to be considered : — 

1 . The magnitude of the sum by which it 
is re[)resented. 

2. The value of it in res[)ect of time; i. e. 
according us it is in [lussessiun or not in pos- 
se‘«si()n. 

•1. If not in possession, the value of it in 
res[)cct of cerlaiii^ty, according as the interest 
IS vested, or the possession depending for its 
coimnencement u[»on contingencies. 

4. The duration of it: in res[)eet of w’hicb 
(in so far as the intoiest is represented by a 
sum of iiioney ) [)er[)etiiity, unless anything 
he specilied to the contrary, is supposed. 

In whatsoever sha[>e the property creative 


• If the slight sketch, in the way of instruc. 
tion, here given, be of use with reference to the 
[ircseiit purpose'!, so will it for the purpose of 
(livers otiier o[)er.uioiis jiertormablc on the Held 
of ludic.iliire: as, for example: — 

1. Jii({iud<i<i>>n of the ([uantiim of punishment, 
when (m part *r in whole) pecuniary. 

2. TiKjmdution of the quantum which, in the 
name ol's.itistaetion for loss, with or without in- 
jury, a idaintiff ought to receive. 

Liquidation ot tl%* quantum which, on the 
s.tmc score, a defendant ought to be compelled 
to ])ay. 

Fur, on this gnimnd, the views of the judge 
will he incomplete ami partial, if (where the 
iin[)<)rtancc of thc^ cause warrants it, and the 
ihu’eVen^p of circumstances is considerable) the 
circunistaiiLCs on both sides be not taken into 
the account. 

4. Adjustment of the pecuniary burthen proper 
to be occasionally imposed on parties, extraneous 
witnesses, or third peisons, in the course of pro- 
cedure, rather than that failure of justice or mis- 
dccision should take place. See Book IX. Part 
II. Cases in lehich Exclusion is proper i Chaps. 
II. and III. Vexation and Expense. 

On all these accounts taken together, a com- 
plete and carefully constructed set of instructions 
on this head would, in every code of procedure, 
be a fit and useful, not to say a necessary, docu- 
ment. 

The present pretends to no other character 
than that of a sample, and imperfect outline. 
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ut the interest happens to be — where (for 
the purpose of comparison with another in< 
terest) any correct estimate is to be formed 
of It, — it must, if not already exibting in the 
shape of a sum of money, be reduced to that 
shape. 

The value, and consequentl}' the menda- 
city-promoting force, of a pecuniary interest, 
the money not being in hand, is less and less, 
in proportion as the time at \s Inch it is to be 
in hand is more and more distant 

So (the time at which, if at all, it is to 
come in hand, being given,) in proportion as 
the event of its coming iii hand is moie or 
less uncertain , i e in the pi opoition between 
the number representative of the (hanccs 
against its coming in hand, and the number 
representative of the chances in favour of its 
coming in band 

In regard to uncertainty, a dibiinction must 
be noted between the ca^e where the event 
depends merely upon physical causes, not 
depending in ordinal y cases upon the will of 
man (such as the death of Titiiis before that 
of Sempromus,) and the case where it de- 
pends wholly or partly upon moral causes 
(such as the wilbof Tituis or Scmpiunius) 
In the former case, the intd^rest will in gene- 
ral have a lateable value; and the foice of 
it may be rated at the sum which, if sold, it 
would (as supposed) produce In the other 
case, it cannot, genet ally speaking, have any 
rateable value , and yet the force of it, when 
acting upon testimony, may be little different 
from that winch it would act with, were the 
receipt of the sum icgardcd as not subject to 
uncertainty. 

Suppose a son, the only child of his father, 
the fatbei a widower, and beyond the age 
at which it is usual for men to many, oi, if 
married, to beget children the estate of the 
father at lus own disposal, notr-assured to the 
son by law of the disposition of the fathci,. 
in respect of amity towaids the son,* nothing 
known, tbeiefore amity, to be presumed At 
maiket, the interest ot the son in the pio- 
perty in possession of the father (he not join- 
ing in the sale) would notcbc saleable Yet, 
suppose the title of the father to the wdiole 
estate to be in dispute, and- the son exavnned 
as a witness the force with which Vhe men- 
dacity-promoting interest cicated by the value 
of the estate, acted upon his bosom, would 
not be in this case materially less than what 
it would be bad the estate been assured to 
him bylaw, — vi/ to be received by him aftci 
and upon bis father’s decease 

In like manner (even setting aside what- 
ever interest might in this case be constituted 
by the tie of sympathy,) the force with whicli 
their respective interests in the estate acted 
on their respective bosoms, would not, in the 
bosom of the son, be diiumished by a sum so 
great as the sum representative of the value 


ofithe estate for and during the fath^’s life; 
inasmuch as, during the life of the father, the 
son IS naturally a sharer in the advantages 
attached to the father’s property, notwith- 
standing the legal dependencx of the quantum 
of that share upon the father’s pleasure. 

In a rough way, and even in a way suf- 
hciciitly adapted to divers other pui poses, the 
state ot a man’s circumstances may be express- 
ed by the difference between the saleable value 
of Ills property in hand, and the sum of the 
debts (including pecuniary obligations of all 
sorts) to the dischaige of which he stands 
bound 

But, for the purpose of estimating the se- 
ductive foicc with which a given mass of 
pccumaiy interest may be considered as act- 
ing on a man's testimony, seveial othei cii- 
cumstances will requite to be taken into 
account, viz. — 

1 The state of his pecuniai y circumstances 
in respect ol‘ present exigency or the propor- 
tion between present need and present means : 
and this, w hether thq sum in question be need- 
ful fur the puiposc of pi ocuiing greater profit, 
or of saving him from greatei loss Rcmem- 
her, to this purpose, the story of Esau, who, 
under the piessure of hungei, sold his birth- 
light for a mess of i!>ottage. 

2 Piopoition between his exigencies, in 
icspect of domestic relations, and bis pccii- 
iiiaiy means, accoidiiig as the effect of such 
relations is to chaige him with pecuniai y ob- 
ligations, or to afford him pecuniary support. 
Whethci the proposed witness be of the one 
sex or the other, be unman led oi married, 
be childless or have childien, and in what 
numbei, and whether ai rived or not ariived 
at a state of self-inainteiiamc, whether they 
be lespcctively of that sex which has fewest 
xvants and most rcsouices, or of that winch 
has most wants and fewest lesources, with 
what othei relations (if any) in any of the 
lines of natuial i elationsliqi, descending, as- 
t'otiding, or collateiul, the witness has any 
connexion, contnbuting, us above, to aug- 
ment the sum of his lesouices on one hand, 
ot that of his exigencies on the other. 

3 Piopoition between his pecuniai y means 
(vu the clear amount of them, after addi- 
tion of the amount of domestic supplies, and 
deduction of the amount of domestic chaiges, 
as above,) between lus pecuniary means thus 
explained, and his exigencies (if any) in re- 
spect of political station in life since, of f;wo 
poisons with the same quantum of clear pe- 
cuniai y means — one, low m tank, may be in 
a state of afHiience — another, high in rank, 
111 a state of indigence. 

4. Habitual late of expense is not in this 
respect altogether without its influence. Two 
men, in pecuniary circumstances in every re- 
spect equal' — the one habitually spending his 
whole income, t}v» other but the htdf of his, 
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— a sum to a given amount, whether comijig 
in, in the shape of extraordinary gain, or 
going out, in the shape of oxttaorilinary loss, 
will be apt to find the testimony of the non- 
saving tnan more scn&ible to its intluenee than 
than that of the saving man. 

For the guidaiire ot the judge’s mind, in 
the formation of his estimate of the tiust- 
worthiness of the deponellt’^ testimony, it 
will in most eases not be worth while for him 
to suliject either the deponent or himselt (not 
to speak of extraneous witnesses) to the vex- 
ation attached to a chain ot investigation tlius 
particular and intricate. Hut theie are cases 
in which it may: and since it will often hap- 
pen that, of the above jiarticulars, a number 
more or less considerable will come to light 
in the course of the I'au'je, as it were of them- 
selves, or without any trouble worth regaril- 
ing, — on this account it .seems desiiable that 
the influence of them should he habitually 
prc'^ent to the mind ot the, judge. 

The sum in ijuestion — and a man’s sen- 
sibility to peeumaij intiuence, in so far a-> it 
can be collected irom ciicuiuslances ot an 
external nature (as above,) — being both 
given — thi intiuence of the same sum w'ill be 
gi eater — much gi eater, fti the case of its go- 
ing out ot hand, in the ■♦iiape ot anli'cedeiitly 
unexpected /o.ss, than in the case of its coming 
into hand, in the shape ot aiite< i uently un- 
expected limn. 

Value of Ji man’s property to-day, .say 
jfKHK): sum at stake upon his testimonv, 
i). 3 t)(). Let this smn be taken tiom him to- 
morrow', — the amount of hispiopeity to-day 
is tw'ice as gieat as what it will be to-mor- 
row. Hut let this same sum be given to him 
to-nioirow, — the value of his piopcrty to- 
morrow will not be twice as gieat as it is 
to-day. 

Hut suppose that it even were twice as 
great: the matter ot wealth is of no value, 
but in propoition to its intiuence in respect 
of hapjnness. Multifdv the sum of a ma^f^ 
proptity by 2, by 10, In 100, by 1000, there 
IS not the sinalle-t lea-oii lor supposing that 
the sum ot his hapinness is increased in any 
such proportion, or in any one ap[)roaching 
to it: multiply his pioperty In a thousand, 
it may still be a matter of doubt, whether, 
by that vast addition, you add as much to 
his ha|)piness, as you take away tiom it by 
dividing his propeity by 2, by taking fioni 
him but the halt of it. 

In many instances there will be a difficulty 
in deciding, in the case of receipt of money, 
w’hethcr it be to be placed to the account of 
gain, or of exemption from loss: and, in like 
manner, in case of disbursement, whether to 
the account of loss, or of non-i ece^t of gain. 
Of this difficulty, when it occurs, it concerns 
the judge to be aware: hut there arc many 
instances in which it has no place. 


CHAPTER IV. 

OF INTEREST DKIUVI'D FROM SOCIAL CON- 
NEXIONS IN UI NERaL. 

Gain or loss may be expected either from 
the compulsory operation ot huv, or from the 
uiicociced conduct of iiidiMiluals 

The value of the sum at slake hciiig given, 
and the dogiccs of proximity and certainty 
respectively attached to the receipt or loss of 
it being given, — whether it be from the dis- 
(leiisations of law' that the assmance of ac- 
i{uisition oi loss iadeiiv'ed, is a question, the 
answer to which makes (it is evident) no 
diffirence in the value of the interest, nor 
(hence in the foice with which it is likely to 
act upon testimony in the character of a 
inendacity-|)iomoting or mendacity-restrain- 
ing motive. 

If (in lespei't of the v’alne of the interests 
created, and tlie force with which they re- 
spectively act upon testimony) acquisition 
and loss, when considered as resulting from 
the ilispeiisatioie- of law, are in genet al supe- 
rior to acquisition or loss to the same amount 
when cx|)ectcd liom cau.siv-^ with which law 
does not iiiterfei‘1*, — tills superiority is far 
fiom being coii.slaiit or umvi'i'sal. Of the 
operations of law the elfect can never be so 
prompt as (he eileet of opeiatums in which 
the law has no eiuicern is in many instances. 
And, how nects^ary soever the coercive and 
pioteetive ioice of law may in geiieial be, to 
the giving to men’s possessions a degree of 
certainty not deiiv able liom any other source, 
— yet, in many instances, acquisition or loss, 
looked to troin this or that soinee, will appear 
to a particular individual still more certain, 
a>< well as |)rompt, than any acquisition or 
loss to the same amount that could have been 
expected i>y b'm fiom flic hand of law. 

For yeais together a jouriK'y man has been 
employed by the same muster at a guinea 
ami a iialf a-vvei’k . f)om any other master he 
would not expect to get above one guinea a- 
vveek: it is in the povvci of the muster, any 
S.ituiday ev'ening in the year, to break off all 
connexion with iiim on paying him the guinea 
and ,T half for Ic) week's woik. Says the 
in.ister *.) the journeyman, On Friday next 
you are to appear in sueb or such a court: if, 
on that occaMon, you do not give testimony 
to such or such an cll'ect, the wages you re- 
ceive the next day will be the last wages you 
ever receive from me. Who does not see 
that the force vvith which a threat to this 
elfect acts on the testimony, will be greater 
than if, in the event of his giving a testimony 
opposite to that re<pnred of him as above, he 
were to incur a legal debt to the amount of 
twenty-six guineas (a year's extra wages,) 
he not being destitute ot the means of pay- 
ing it? 
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Vary the cage, by substituting for emplover 
and jQurneyman, customer and dealer : both 
of these in the condition of masters the re- 
sult, in respect of the action of the interest 
on the testimony of the witness, will not be 
materially different 

Let the event, on whirli the suppo->ed debt 
of twenty-six guineas attaches upon the joui- 
ne^nian, be this — vi/ that of the master’s 
gaining the cause Here, then, is an appaient 
interest, appealing to act upon the witness 
in such manner as to incite him to testify 
against his master, though it were at the 
expense of truth, while yet, in fact, hens 
incited to testify in favour of Ins mastei , by 
an opposite interest, which, though pet haps 
not apparent, is much stiongcr than the ap- 
parent one 

Ties of this sort are alike obvious and nu- 
merous In point of force — even supposing 
the interest cieatod in each instance to be a 
mere pecuniaiy intciest, unfulfilled by any 
mixture of sympathy — it is no mote suscep- 
tible of any deteiminate limits than the inte- 
lest constituted by a liquidated sum payable 
on the spot. If, then, to the exclusion of 
these less conspicuous hut not less poweiful 
ties, the judge were to keep his eye fixed on 
the interest constituted by a liquidated pe- 
cuniary sum, he would be in a way to be 
continually deceived * 

If, 111 the cases nhere it is thus, as it were, 
latent and miconspicuoiis, the single foicc of 
pecuniary interest is capable of using to a 
level with any to whidi a conspicuous iiiti- 
rest of the same kind is usually wont to use, 
— much moi c is it whei c it happens to it to 
be corroboiatcd by tlie force ot sympathy 
In this situation, in the oiduiaiy state of 
things, aie to be found the scveial de&ciip- 
tions of persons who stand connected with 
others by the ties of natural lidatioiiship — 
1 The child, with lefeieiicc to tliefathei,< 
or mother, or both. 

2 . Any peisun jumori in age, by whom ev- 
pectations are entertained iioni the bounty of 
a relation senior in age, whether in the sim- 
ple ascending line (as gralldfathei or giaiid- 
mother,) oi in the double or collateral line 
(as uncle or aunt in any dcgice, or tho*! de- 
scendants 111 any degrees ) 

Exclusive ot the complex interest com- 
posed of a mixtuic of pecuniaiy interest and 
natuial sympathy, is the inteiest which lias 
place where the one of the parties is subject 


* In virtue of the existing exclusionary rules, 
this state of constant deception has been, time 
out of mind, dbe lot of English judges. But, the 
mischief falling exclusively upon the party in 
the Tight, while the advantage of it is shared 
between the party in the wrong and the firm in 
which the judges are the acting partners, no de- 
ception (it has been seen) was ever submitted to 
with a more unruffled aequiesence. 


[BookX. 

t6 the direction and government of the 
other 

The case in which this sort of interest is 
capable of existing in its purest state, un- 
mixed with any of the other interests that 
are so natnially connected with l^, is that 
which, in the bosom of the ward, is created 
by his dependence on the guaidian Pecu- 
niary inteiest, howsoever accidentally com- 
binable with it, belongs not to the case and 
as to sympathy, if it be a natural accompani- 
ment, iieithei IS antipathy an unnatural one: 
at any rate, it it be supposed that upon an 
average there is a balance on the side of sym- 
pathy, It laimot be supposed that this balance 
can 111 its amount approach neai to that which 
has place in the moic oidinary case, where the 
relationships of guardian and patent are com- 
bined in the same peison 

Now the interest cieated by dependence 
oil Tiatuial, domestic powei, — ot what is it 
composed f Ot the fear of pains of many 
kinds, added to the hope of pleasuics of most 
kinds 

The interest capable of beii g cieated m 
the bosom ot the domestic subui dilute, by 
his depehdcnce on ,ijis correlative supeioi di- 
lute, IS so obvious^ as scauely to requite 
mention, though it weie only in the w'ay of 
memento 

The inteiest capable of being created by 
the same relationship in the bosom of the su- 
peiioi, — this inteiest, howsoever obvious, is 
somewhat less obvious than the interest cie- 
alcd in the coi relative and opposite case 

In geneial, and thioughout the ciicle of 
domestic lelatioii'-hips, the social interest — 
the interest of syi ijiathy, is apt to exist in 
gieatci foicc in the bosom of the supcioi di- 
lute, th<in 111 the bosom ot the siibot dilute — 
in the bosom of the patent than in the bosom 
of the child, and so on thiough the string of 
moic and more distant relationships, which 
are, as it weie, the images, fainter and fainter 
1*110 oftenei they are tiansmitfed ot ictiecte^, 
of the relationship betwixt patent and child. 
Of this dispaiity, the c.uise is to be found in 
the p 1 e.isuic ot power peculiar to the paient, 
and in w'liich the child, though the source of 
It, has no share If in this or that instance 
the balance be reversed, the cause is to be 
looked foi paitly in the siipenoi sensibility 
of youth, paitly Hi the idiosynciatic tempera- 
ment of the individual 

But besides this sociil inteiest, the rela- 
tionpbip of the siipciior to the suboidinate is 
susceptible of giving lodgment to an interest 
of the self-regai ding kind, which must not 
be overlooked. In the case of paient and 
child, the siiperioi stands bound by a variety 
of ties to‘'nake provision for the sustenance 
of the subordinate But, the more of his sus- 
tenance the child draws from souices other 
than the pecuniary funds of the parent, the 
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is ihv quuntitj by wbicli it i'^ nocH"^sai^’ 
lie should diminish the amount of funds. 
As often, tln rtdbie, as monej is at stake in 
a suit to which the child is |>ait\, and the 
parent a w'itness, — the interest to the ac- 
tion of which the testimony ot llu' wjtnt‘^s 
is ox[)osed, ad(L to the umvei^.ill\-opeiati\e 
social interest an inteie^t strictly piuaimai v, 
an interest ot the selt-ie^Midim; kind. And 
so, in reefard to all peiM>n'^ standin^^ in tins 
respect in thi‘ plact* ofpaumts: alhuvanct' he- 
inu; made for the (*ompaiati\ f«iintne'-s of tlu* 
oDlif^ation, le^al or moial, in their ie-pecii\e 
cas(‘s. 

An interest exei1in,e its intlueiice on testi- 
mony, IS alike cai)ahle of heiii^^ cieated h\ 
the hope of goo<l, and h\ the teai of e\il. On 
many occ.isions, the (d)]e(*t hein^»^ ^i\ en, hope* 
and fe.ir lookin^^ to that ohpM't iiin into one 
another, and are iindistin^ui^hahle . torwluui 
a good ot an\ kind lui'^ hem ha^^itual in a 
degree sullicient to kt'ep u[) expectation ot 
its continurince, it i^ dillicult to ’-a\ to which 
of the two dtmominations, hope or fi‘ai, the 
expectation iMitertain(‘(l in u*Ialion to it <meht 
to he leteired in pietiuence to tlu‘ hope 
of retaining, or to the teai^ol lo'-ing it. In a 
more pai ticular <li*ei ee, t In* oh^i'i \ at ion hohU 
tiue in i(‘gard to that paitnailar '^pi cies ot 
good, which Is (*om|)OM‘d of, or 1 m- loi 
eHieiiMit eaii-t*, tin* matter of w'eaii!.. nn»iie\, 
moneCs worth, and whatesei iiia\ he to he 
had hy means of mon(‘v. 

Ileie and th(M(*, ])eiha|.>., a m.is^of int(Me-t 
may 1 k‘ tonnd, coii'-isting ot the ten (d esil, 
W'ithoiit anv ho|)e ot good- a Inal'S ol inti*n‘'^t 
liaMiig no connexion in an\ wa\ witli the 
matter ot W'ealih. SuppO'^e two pei^ons in 
ollice, militai \ oi unniilitai \ , tin* oiu‘, to ’-(»me 
puipo'^es, under tlie diiection ot the other; 
from the taxoin ot the '^upeiioi, the inleiioi 
is not in tin* hahit ot deii\ing, n(»r in the wa\ 
to deiue, moiu \ oi inoni*\’s w<nih • on tin* 
pai t ot tin* inleiioi, t Iieu»l’oi i*, the teal ot t \il 
(if it exi'^t ) exi'-t s in a '•t.ile (d 1 1 l.it i\ (* pin ii \ , 
nnniixed with the ln»pe <»t go(»d. Suppo-i*, 
tln*n (what i'- tri*nerall\ the cast-,) that with- 
out coininilting him-elt in an\ w<i\ { /. c. with- 
out su])jieting hims(*lt in an\ <legie(* to letral 
punishment, or even, to appeal ance at lea^^t, 
to an\ ceitain and decided poition ot shame, i 
it is in the powei of the supci jop to inllnd 
habitual \e\ation on the otlnn tlie force of 
this ^exatiou, is the toice with which the will 
of the supeiior is (*apahle, in an inllui'iitial 
wav, of aiding on the conduct of the inteiior, 
on any such ocea-ion as that of deliveiing 
testimony, as well as on anv other. 

Let the dt*gree of vexation thus producible 
be such, that wdiereas the olVu'ial emolument 
of the inferioi is equal to £100 a vi'Ar, — to 
rid himself of this vexation, lie would be con- 
tent to render, under another superior, the 
same oflieial service for £20 a-jear less. On 
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this supposition, the inm-poeuniary interest 
by whi(*h till* testimoiiv ot the interior may 
he acti'd upon in aii\ diiet'tion, pr()[)er or 
sinister, is eipial to a p(*(iimai \ interest eon- 
stituti‘d l)v tlie (‘Neiitiial a-suranei* ot a loss 
(lit li.ivine the means < f sustaming it) equal 
to the pit sent value of an annuity ot £20 u 
vear toi his life; at twelve veais’ purelmse, 
-:i\ I* 120. 

Ill tht* ea-'C of these s(»veial relationships, 
eoiu|»aiison ht‘iiig niadi' ht*tw'et*ii svinpathy 
anti aiitipathv,- s\iupathy will natuially be 
it'gaided as tin* <-011 ot alfeetioii pi edomiuant, 
on an aver.iee . the halaiiee of sueti afleelions 
as ail* not of a scH-ictjf.ii ding iiatuie, will 
natuiallv bt* lookt‘d foi on that side, and as 
adding its foret* to what(*vei ma\ happen to 
ht* t*xi*i l(‘d 1)\ tin* pt'eiiiiiai \ iiiteiest, and the 
otht*r ^ 1 * 11-1 i*LMi ding ones 

lint it woultl he a gio'-s oversight, and a 
i‘opioiis souiet* ot deei‘|>tion to tin* jiidgi, if 
(to the pmpo-i‘t>l judt;ing ot evidenee, or to 
anv other puiposi*) lu- weit* to he allt>gether 
uiuiwan* ot tiu* tMsual pi laloniiii.iiiet* ot the 
<lis^(M‘ial atfeelioii t»l aiitipaih\, t*veii helwi*en 

the neaii'st ii‘hitinns. On a vMiietv ol oeea- 

§ 

sions whieli loiei* tbcmselvi's upon his view, 
lit' beholds tilt* maik- and ti iiits of their anti- 
pathv in the suits to whi(*h they aie tlit* eon- 
tt*iidiim pai tit's* and well ma\ he eoneeive 
that till' east's in which tin* antipathv thus 
inamtt'-rs its(-lt, foim hut a |)ait, and that a 
small p.iit, ol tho-i» in which it t'xists, and 
that in a dcLMi't* (*apal)le of i‘X(‘it*i'^ing on tes- 
tinion\ a sim-ler iiitliu*in‘t' 

'riie intt‘ieiiet*, thi*iehae, whieli is to he 
gioiiiult*d (HI the ^eveial i(*lations, domestic 
and political is,- a geiieial presum|)tion of 
mutual s\iupatli\~ stiongt*r or weaker ae- 
eoidiiig to tilt* natme anddegi(*e of the ie!a- 
tion''hip, — hut, on evei v occasion, liable to 
he 1 chut ted h\ -peeial evidence. 

(’iia1'Ti:h V. 

OF IN I Mil s'l I>l Kl\ I i> I KOM sr.XLML 
t ON \I \loNs. 

1. 'i’lir. '•iipiMioi it\ of ilu‘ which the 

ichitioM* of^hu'-hand ’iiiKi wife is capable of 
eie.itiii^, when I'oinp.ircd with the interest 
cajiahle ohiHacIj)m> it-'idf to any of the others, 
is too (d)Vions, and too clear of dispute, to 
need bnn^inf' to view' hy any special obser- 
val 'ons. 

The only particulars to which, on the sub- 
ject ot this relation, it can ever happen to 
need brin^in^ to view', are the cases forming 
so inaiu e\ce[)tions to the geneial rnh* : the 
cases in which the interest commonly attached 
to tins relation, and aeliiig on testimony in 
a coriespondent din’ctioii and with a corre- 
spondent de^'rec of force, may happen to act 
with an infeiior degree of force, though in 

Oo 
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that same direction ; or even in <i direction 
jdainl^ opposite 

'I he gencial rule is too ohvioiis to admit 
the po-'Sihihty of the ’s ic^aidin; it m 

any case with ti dcf'iec ot attention inteiiui 
to that wliuh IS Its (!iie On this occ.ision, 
as on others, one “iiat ii'C oi a hod\ ot in- 
structions lioin tin. It^i-htoi to the indge, i>. 
the pieventin}( hue tioin seeking, in the ( ovci 
atioidcd by gnnial lules, a <h»ak foi imbe- 
cility, OI indoliMe, or neghgtni e, or indit- 
foronee, or pa’tialiti, or loiinptioii of a still 
grnssci natnie — in the pioseiit instaiue, toi 
affecting to see a.i infineneing inteiist where 
theic is none, or to see sm h iiitLiest wheie 
theie IS an opposite one, for piesnining the 
bias of the witness to be on one side, wh, n 
the fa<ts 111 the cinse, if he those to look 
at them, would show it to be acting on the 
opposite side 

A suit OI cause, enminal ortuil, the hus- 
band, plaintiff OI d( teiidaiit on his side, ot 
on the opposite side, the tcsfiinony of his 
wife is t.illeil in If nothin<> tdse appeals in 
the caU'C than that she is his \\,te, — if of 
tJie tciins on whith (in ie-p((‘t of amity oi 
the contiaiyj th’. ) 'ive, no spt < lal indications 
piesent thenisehos— nothiii^,' but the i \- 
istence ot the inatnmon al lelation, — the 
otdinaiy degiee of afliu tion imi t, and will ot 
course, he iindei stood to subsist 

Ihit thus picsuinption ought tube undei- 
stooil as capable, foi this |)ui|)Ose, to be le- 
butted at anytime, bv the pi oof of sptci.il 
facts indnative of the lonti.u} su h as se- 
paiation, wlu thei by toiisi nt, oi b) aiilhoiily 
of taw, < lopcinciit on tin pait ot the wif, , 
habitual and open adultiious i ohabitalion, 
on the pait ot the wife, in a house sejiaiafe 
from that of the husban<i 

Rut ncithci should tlu se indications, how- 
soevei stiong tlie picsuinption whith they 
afPoid, be icgaidtd as (onchisive '*\nhiue of 
the absence of all inti icst 

Sepal at ion w ill not take aw'ay the pei ii- 
niarv intciest wlndi the wife has in the g<un 
OI loss that mav happen to lui husband, un- 
lesb hci niaintenaiH e isllsed, has hem so foi 
a length ot time, and all intei<ouise between 
them has (eased noi ewen then altogetliei, 
since pemmaiy loss on the pait ot the hus- 
band would in some casts disable him, wholly 
or in pait, fioin affoidiiig such maintenance 

Notwithbtanding sepaiation, elopement, oi 
adulterous coluibitation still subsisting, the 
coiuiiioii inteiest may have ie!.,aintd its oii- 
ginal foice, it tioin oihci iiiiidents tlieie ap- 
peal si eason to believe that a leconeiliation 
has ah eady taken place, oi is likely to take 
plate 

The interest, and its infhiemc on the tes- 
timony, depending not on the out w aid and 
factitious bond or symbol of connexion, a 
token given at some distant point ot time — 


[Book X. 

bit upon the affections prevalent in the bo- 
som of the witness at the vety time of the 
utteiance of her testimony, — whatevei indi- 
cations of a contiaiy inteiest happen at that 
time to piesiMit themselves, pie-ent the same 
demand foi the pidge’s allcnlioii as any oihei 
cvidciKc by whidi ihctiustwoithmess ot tts- 
liiiioiiy may he alfcdcd 

On this occasion, however, itconccins the 
judge to keep his attentmii open to two ui- 
< umstam es 

1 One Is, that — wheie the impoitaiue of 
the cause, in its own iiatuie oi in the eyes 
of the p.iitv and witness, is sudi as to dcate 
an iiitircst (apahlc ot su|)poitiiig them under 
the tiouble ot the impostiue — appeaiamc'S 
of dissciisioii, and even enmity, hetwicn the 
husband and tlu wile, may he put on, fui the 
pm pose ot 1C but ting tlu* p'c sumption of con- 
jugal ])ai ti.ility , and tlieiiic gaimiig toi her 
tcstiiumiv ,a (hgiee ot iiedit beyond what 
piopc ilv belongs to it 

2 Viiotliii Is, that wliatsocvei ill-humour 
oi aiitijiithy may he icalL pievaicnt at (he 
time, the pccuiiiaiy intcicst (a sdf-icgaidmg 
mtcies*, ail lutciest m a cousidciablc dcgiec 
iiis(*paia!)lc fiom ^tlie h'gal ohligalioiis at- 
t.idicd to the comicMon) lemains oil the 
othci side to opjiose its loicc to that of the 
diss()( 1 1| inti. lest so that unless the case be 
siidi that the d.sadvaiitagi* that would fall on 
the husband in loiisccpumc of the loss ot lus 
cause, would have no niatciial eik( I on his 
piiisc, — lu'i testimony will not, by any such 
disagi cement , be dnestsd ot all bias in favuui 
ot his side of the cause, uiile-s (as is some- 
times the < aa hetwem advcisaius, e q m 
all acts ot aggics-imi so opcii as to exjiose 
the .tggu 'SOI to iiu yitablc imnislimeiit) hei 
aiitijiathy foi hci liushiml has foi thenioiiieiit 
become sfioii.,ei than hei icgaid toi lietself 

The estimation m which a woman is held, 
is apt to he moie oi hss disadv mtageously 
affected, when, attei iui having cohabiled 
with a man in the diaiactei ot his wih, adis- 
coveiy is made that tlieie was no inaiiiage, 
cu that foi scmie cause oi otliei the miiingc 
was void 111 geiicial, I lieu foie, wcie no 
othei iiiteiest at stake than the inle. ;st ot 
hei u jmtation, — inaeauseni vvliid* the fact 
oi validity ot the mamage wue m (|uestioii, 
the testimony of the wife, if v.vainiiiocl on that 
side, would be* diawii by a stiocig bias to the 
atliiinative side 

Yet cases aie not wanting in whidi the 
bias would be still moie iiicontestiihly on the 
odiei side Foi eMinjile, wheie the wife is 
jiroseeuted foi higatny It she can induce a 
pci suasion that the supposed toiiiiei maiii..ge 
never took place iii ta< t, oi w.is not h*gal, she 
thereby exemjits hc'iselt tioin vvliattver pu- 
msliment is attached to that ollence. 

In adulteiy on the pait of the wife, con- 
cealment is cuininoiily an object with both 
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delinquents ; and so far as it is |)roservc(>, 
reputation remains unalFeeted. lint open a- 
dulter) ii> likewise not witliout example: nor 
is the (Mse without example, in wliieh, for the 
purpose of divoree, proofs of the tIansgIe^'^ion 
have been purpo>«el} furniihi‘(l by the wife. 

In a cause in which the husliaiul i«^ a paity, 
concealed adultery on the part of tlu‘ wife 
cannot with leason be regarded as a eiicum- 
stanee diminishing in any eonsideiable de- 
gree (much less dest roving) the complex and 
pow'erful interest by wliieh the testimony of 
the W'lte IS drawm tow'ards the husband’s side. 
The unity of pecuniary inteiest, and of tliat 
sort of reputation wdiich is attached to con- 
dition in life, remains unimpaired. With ill- 
will, in any degree, the tiaiisgiession has on 
her party though a most natural, not a lu*- 
cessary connexion, either in the cljai.icti‘r of 
cause or in the cliaractcr of cUcct. Eiicnd- 
ship may remain unchanged. 'I’ln* ynl\ thing 
ceitain is, the (*\istence of <i nan in whoM* 
societv -he ha*^ leaped a seii'^ual gratification, 
which ( hv i(‘ason of ah^eiicc, or didiility, 
iinliHermn'e, or estianged app('tite, oi mK- 
rioritv in pei'*‘unal accoin|»lishnn*'ils,) ^he h.is 
failed of expeiieiicing in tln^ aims of the man 
to w'hom she is joined h\ law * 

For ['(‘butting the prc'-iimption o! paitialitv 
created hv the legal connexion — a p.n tialitv 
in g(‘iUTal litth* intcMoi in sticngth to that 
which eithei, being alone, would h cl lor his 
or her own cau-e,---the judge will natuially 
eaiiy to account vvhat''(»cver eoimtci-indica- 
tioiis happtm in any (’a-(‘ to iirest-nt tl’i‘m- 
selves. Hut it is -eldom that tin* utilitv of 
sucli lights, with rclcicnci* to tiuth, and sr. 
curity against deceptum and con^ccpient nils- 
decision, will he iinpnitant enough to (»ut- 
weigh the vexition, expense, and dcLiv - 
moie pai ticul.ii ly tin* vexation that would 
naturally he iiisi'paiahle fiom <in impiiiv cai- 
iied on for that speiaal pin pose. 

(’a^es, how (‘V Cl, waii.intmg <ind pri*scnhing 
such imiuiiv, aie not altogcthei out of tlie 
iiatiiial (‘our^e of tilings. Suppose a hoini- 
cid(‘, and the liushand undi r pit)-ecution for 
the minder. In the ordinal} state ot things, 
and to judge on the ground of geiuial pre- 
sumplnuis, tile testimony of the wife 'should 
be little less partial t(j the husband’s side 

* Among the Laccd?emonians and Romans, 
though adultery v\ms no more disjamishahle than 
horse-stealing, a man would lend his wife to a 
friend as he would his horse. To whatsoever 
degree illaiidahle, the custom does not the less 
prove the rashness of any ojunKm that should re- 
gard auultery on the part of the wile as a jiroot 
of the extinction of that partiality, hy whuh, in 
a cause in which the husband is jiarty, her testi- 
mony will naturally he drawn towards tlje luis- 
baners side. 

[In France, before the revolution, the effect 
even of notorious adultery in diminishing that 
partiality was as nothing. — Editor.] 


than his own would he. But cases have 
happened, in W’hich a wife, hy herself, or in 
conspiracy with otheis, has been coiu'erned 
in the murder of her husband; and the case 
may be, that beaiing tovvaids her liusliand 
a degiee of ill will stioiig enough to have 
deteimined her to the enteipiis(‘ ofiiddmg 
hei^elt ot him bv such ll.igitious means (her 
husband biune innoeeiit ot the eiime, and 
known by her to he so,) her design i>i to em- 
ploy hi‘r testimony to tlie purpo'^e ot pio- 
ciinnghim to he eonviefed. In this case, the 
prevention ot the ticmcndoiis ealamity of ju- 
dicial homicide may depend on a senitinv into 
the paitieulais oi the hahitiial iiitereoiiise 
between the husband and the wife*. 

II. For tht‘ jiaiticul.ir purpo'^e here in 
(picstion, — foi the juii pos(‘ of judging of the 
inlliii'iict* (jf social coiiiiexion iipiui te^limiuiy, 
— it will not alvvav- l)i‘ easv to sav whether, 
in the (Msr of the female te‘^tllv^ng in a cause 
111 which the male is a paitv, thi‘ action cx- 
citi‘d oil tli‘ 1(‘stimoii} bv the mtiuest re- 
'.ultiiig fiom tlic connexion, is likely to be 
most powiuful HI thi' c.i-i‘ of the wife, or in 
the (* of t h(‘ concuhme. 

In the cMsc ot tln‘ wile, tflc bond of con- 
m‘\i<m i(*xc*(‘pimg m the ext laoiiim.iiy ia-*e 
of divoici*) IS jiiM'pctual in tlu‘ cast* of the 
concul)im‘, it mav hi* dissolved at any timi*, 
at (III* pl(‘asui(‘ i)t eithi‘i ot the paities. 

But, 111 till* (‘asi‘ of tlu‘ (‘omuihiiie, the 
proof ot svmpathy lioinc to hci bv the mab* 
is moll* coiicluMve than in the ea^e of tlu* 
lavvtul wife; toi it no ^uch airection existed, 
the piobabihtv i^, that be would not maintain 
lici m tli.'it cli.ii.ictcr . wildcat in the ca'^e ot 
the wife, though »ivci>ii)n liad taken the place 
of aniit v, she would not be the less his wile. 

On the othci hand, again, the point in 
question hcic i'^ not the ailcction ot the male 

tow aid-, the female, but the aHection of 
tlit* feniali‘«as tovvaids the male. But, of the 
^aHeelion on the pait of the female tovvaids 
the male, the cxi-tcnc? ot the sexual con- 
nexion Is eomp«uativeIv hiit a remote article 
ot evidence. Williout alfcclion on the pait 
ot till* male, tlie connexion would not con- 
tinue* but it mav eontmue without any 
aircctioii Olathe p.iit of tin* tiunale ; since her 
means and even [uo^pccts oi subsistence may 
depend upon it. It mav be, tiiat from tlie 
lirst the sentiment never had existed: per- 
haps, having oiiginallv existed, it has become 
extinct : [leihaps it has not only become ex- 
tinct, but given place to the opposite seiili- 
ment, anti|)athy. 

Let the cause in which the male is a paity 
he of till* number of those in winch monev is 
at stake. Let it be eonsideied, in this par- 
ticular case, what diilereiiccs are |»rebented 
betw'ccn the situation of the wife and the 
situation of the concubine. 

In the oidiiiary stale of things, the interest 
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of the wife in this case is identified with the 
interest of the husband Sharing together, 
and in the company ot one another, the com- 
mon piopetty ^though in proportions in some 
degree depenoent on the pleasure ot the 
stronger party,) the gain of the husband is 
the gam of the wife, the loss of the husband 
the loss of the wife In the case of the eon- 
cubine, the identity wants much ot holding 
good, since the connexion may be dissolved 
at any tune 

But whether there be gam or loss, the wife 
will be still the wife In rase of gain, hei 
share m the additional mass will not b(‘ apt, 
in her expectation, to diffei ftom the shaie 
she had been accustomed to occupy in tlie 
oiiginal mass and so {mutatt<t mutnndi'>') in 
the case of loss, her shaie will be, in hei ex- 
pectation, naturally in the same piopoition 

On the other hand, in the case ot the con- 
cubine, the gam (if to a ceitain degice con- 
siderable) may, in hei expectation, be liable 
to excite his thiist for plcasuic, and send him 
in seat ch of more agreeable connexions, citliei 
in the same way, or in the way of maiiiage 
but, moreover, ;n case ot loss, the loss (if to 
a certain degree coiisideia,ble) may reiidci the 
pecuniary burthen too heavy to be boine by 
one who has it m his power to iid htniseif 
of it at any time. 

One case there is, in which it is but natu- 
ral that the interest ot the concubine should 
act with much more force on her testimony, 
than the interest of the wife on ber’s This 
18 where, though the mariiage has not been 
dissolved to the purpose ot giving room ten 
aiiothei mariiage, the wife lives sepaiately 
from her husband, and at a fixed allowance 
In this case, he the gain of the husband what 
it may, the expectation of shainig iii it is 
not likely to have place iii the bosom of the 
Wife whcieas, m the hosum ot the coiicuhme 
(unless wheie the gam apptais cwnsidcialrte 
enough to excite new piojects,) an expecta- 
tion of a shaie in thb concein will come ot 
course As to loss, — in the liosom ot the 
concubine, the prospect^ ot it will excite a 
double apprehension — the appielicusion ot 
seeing her share diminished, and the appie- 
hension of expeiiencmg a total ^lis^olution 
of the connexion ftom which it should have 
flowed But to any such loss the sepaiated 
wife maybe comparatively uidiffeieiit, unless 
among the effects of it be that of tienclnng 
upon her separate maintenance 

Two obvious circumstances there ai e, by 
the force of which the condition of a concu- 
bine IS gradually led towards a couk ideiice 
with the condition of the wife One is, the 
birth of children especially when, by then 
continuance in life, their existeme adds 
every day to the force of the bands by which 
their parents wcie united in the foist instance 


the other is, the duration of the connexion 
between the parents themselves • 

Where the importance of the cause is such 
as to warrant the inquny, the judge will per- 
ceive that the force with which an interest 
of thi*. natuie is capable of acting upon tes- 
timony, 1ms at l(‘ast as good a claim to be 
taken into the account as that of any interest 
ot a nature merely pecuniary, expressible by 
a definite sum, liable to be gamed oi lost by 
the testimony, accoiding as the lesult of the 
cause IS m favour of the one paity or the 
otbei 

Fioin the addition of anyothei interest or 
Intel ests opeiatiiig in the same direction (be 
tbeu tone wli.it It ma\,) pecuniary mteiest 
lannot but icieive additional sticngth and 
cllu ai V And if, iii the case ot a pecuniary 
jntei cst deiived iiom this oi any otliei of the 
social lelations, the quantum is not so apt as 
111 the cas^* ot a simple pecumaiy mteiest, to 
be susceptible ot liquidation — of being ex- 
piessed byadetcinniiate sum, — the foice with 
which it is apt to act on testimony is scarcely 
on that ai count the less considciable Of a 
sum not iKpiidatid by any aiithmetical pio- 
cess, tile dimensions ate left to be adjusted 
by the miaginatioii , and m a case of this soit, 
the iinaginatum is' not less apt to cir on the 
side of inciease than on the side ot diminu- 
tion 

The 1 elation of concubine tokeepei is not 
recognised by the laws, oi it would not be 
what it is it would be clianged into that of 
wile to liiisliand In some countries it has 
been — in any count! y it is capable ot being, 
l.ikeii loi a giound of punisbment That 
wbidi the Icgislatoi is disposed to punish — 
that wbuli he would wish to [iicvent — that 
wbiili he would picveiit if it weie m his 
powei, and it the miscliief of the coercion 
iiciessaiy to pioveiit’on would not outweigh 

* Of this 1 itter cncumstancc suih is the force, 
that, under the laws ot some countries, cohabi- 
tation, without Iwitberpioot, unless it be the ac- 
quieseence ot the man in the .issuniption of his 
name by the woman, is regarded as possessing, 
to tiiat jHirpose, whatsoever force has been given 

by law to the prescribeil solemnities [This 

may be said to be the case in Scotland, where 
parties are held as married, it they have lived 
“ habit and repute as man and wife that is, if 
they have allowed themselves to be treated by 
society as man and wife, without taking measures 
to show that they wish their connexion to be held 
in another light Were it proved, however, that 
the passing tor husband and wife was m pur- 
suance of a design concocted beforehand by the 
{’arties, to serve a separate purpose, — say to save 
the woman’s reputation, — marriage would not 
; be held to have taken place. It has to be ob- 
I served,,, that the cohabitation does not, of itself, 
Lonstitute marriage; — it is merely held as a 
proof of Its existence — of the parties having con- 
sented to be married. — £</.] 
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the mischief of the obnoxious practice, — can- 
not be regarded with satisfaction by the le- 
gislator, nor ought in general to be so by the 
judge. 13ut in his displeasure, how strong 
soever it be, neither the one nor the other 
will find any sutlicient wan ant for withdraw- 
ing their attention Ironi the ohjeet by which 
it is called forth: tioin the object, or from 
the effects, good or bad, w'hich How’ tioni it 
on all Sides. 

Where the existence of such a connexion 
is taken fora giound of punishment, it might 
be a severe task upon the sjmpathy of the 
judge, w'ere it out of his power to form his 
0[iimon relative to the existence of such a 
connexion for the purpose ot judging of its 
iiiduence upon testimony, without pioceedmg 
to apply such his opinion to the same fact 
considered in the light of an act of delin- 
quency, and tliereupon to apply punishment 
in conseiiuence. Eoitunately, no such colla- 
teial conclusion need lie lonncd. 'f'o warr.int 
the application of pure punisliment — of a 
suffering which [iroduces not, on the part of 
any other individual, any enjoyment to eoun- 
terbalanee it, — stronger and moie «■ogent 
proof is requisite, than in the ease in whieh 
that whieh passes out of tliT; hand ot one man 
in the 'hape of loss, pa-si*, into the hand of 
another man in the shape of gain; insomuch 
that, by the tiaiisfeieiice, though omelliiiig 
in the way of happiness, yet not eveiy thing, 
ib lost upon the whole. Foi the purpose ol 
punishment, neither eonimunity of abode, nor 
domination of the female by the male, noi 
both together, ought to be accepted as sutli- 
cieiit [11 oof, III the chaiaeter of ciieumstaii- 
tial evidence: but, for ihe pin pose of judg- 
ing of the influence of domestic relation upon 
evidence, such intercourse may well strve 
for siinieieiit pi oof, subject to the effect of 
any counter-evidence deducible fiom other 
sources. 

In the ease of conculiinagc, the commoii 
subsistence is, for a \aiief y ot obvious reasons, 
most a[)t to have foi its souice the propeity 
of the male. lienee, in the i elation betw'een 
keeper and eoiieubiue, the station of keeper 
is (in the ordmaiy I’ouise ot laiigmige, as in 
theoidinary eouiseot [nactice) leferied to the 
male sex — that of concubine to the temale. 

Instances, however, in which the parts have 
been reversed, are not without example ; and 
to the judge, as to the lenislator, nothing that 
can ever hap[ien to call for his attention ought 
to be strange. 

To a case thus deviating out of the ordinary 
course of things, it seems scarcely necessary 
that any detailed instruction should be adapt- 
ed. In w'hat respects this converse case agrees 
with the ordinary case, will be easily ppinted 
out by analoyy: in what respects they dilFer, 
may, with little more difficully, be discovered 
by the light of conh asf. 


III. It remains to consider the simple case 
of the relation lietw'een tw o loveis*. 

The passion ot love is a passion of the force 
of which, on other occasions, it cannot wx*ll 
happen to the judge not to be aware: it w'ould 
be a sad ovei sight, if, on an occasion of such 
importance as the one here in question, its 
influence were to be overlooked.* 

W ithout any aid from pecuniary interest, 
the interest created by this passion is callable 
ot using beyond any height to which pocu- 
iiiai y interest (particularly in a state to act on 
tesimioiiy ) has ever been known toaiise. 

Ihit, in the state of things in which love 
amis at niai riage, pecuniary interest is capable 
ot adding its wdiole force. 

In the ca^e of the male, the impression 
made by the personal chaims of the female 
iiKiy have iisen to any degree of strength; 
tlieie are no limits to the quantum of the pro- 
pi ity Ml possession Ol expectancy, in which he 
may be entertaiiiing ex|iectatioiis of po.ssess- 
mg a husbaiid’s >-haie, and the right to which 
may be dependent on Ills evidence ; his own 
may amount to any thing or nothing; nor are 
theieany assignable limits to the load of debt 
undei the piessiiie, of whieh it may happen 
to him to labour. 

Change the sexes: what ditrercnce there 
may be, will be seaicely worth noting for this 
pill pose. 'I'he power whieh, by marriage, the 
female ai'quiies over the property of the male, 
IS not mgeneial so gieat a- the power which, 
by the s.une eonliaet, the male acquires over 
the propeity of the female. In this respect, 
the torce with which the interest created by 
the relation in question is eapable of acting 
on the testimony of the female, may be 
considered as siiffcring some diminution in 
comparison with the opposite case, though a 
diminution so pieearious, us, on the present 
occasion, to have seaicely any claim to no- 
tice. On klie other hand, as property is apt 
to fall in larger masses into the lap of the 
temale than into that ol^the male, at the same 
time that the male is less restrained than the 
temale in his choice, elevation by this lad- 
der has been more apt in the instance of the 
female sex than in the instance of the male, 
tohave^isen to extraordinary heights. From 
the very lowest origin, females have been raised 
by marriage even to the throne. Men, though 
they have been raised to a station equally 
high, have never, by that same ladder, been 
raised from a station equally low. 

CHAPTER VI. 

or INTEREST DERIVED FROM SITUATION WITH 
RESPECT TO THE CALSE OR SUIT. 

In every cause, each party (except in so far 
as it may happen to him to be a mere trustee. 


• It is completely so by English law. 
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and not connected by any tie of sympathy 
with any party having a sclf-iegarding inte- 
rest in the cause,) each paity has of course, 
in virtue of his being a party, some sort of 
interest in the cause and, supposing him 
heard or examined in the character of a wit- 
ness, the direction m whicli this interest acts 
(in so far as it acts with any sensible degiec 
of foice) will be in the mendacity- pi omotmg 
line 

But, indoppnd«>ntly of Icgiil forms (such 
as that which requnes the conciiirence of 
trustees who have no se It- regarding interest, 
and perhaps no interest of sympathy, in the 
cause) it will fieqiiently happen, that the 
interest which a man deiivcs fiom his situa- 
tion in the charactci of p.iity in the cause — 
be it on the plaintiifN side, be it on the de- 
fendant’s side, — will be practically impei cep- 
tible This casual minuteness is, howevci, 
confined in a manner to the class of ca>-es 
which exhibit a multitude of parties on the 
same side for if a man stands alone, the 
fact of his subjecting himself to the vcY<ition 
and expense incident to litigation, affords 
effectual proof, that the interest derived tioin 
his station iii the cause possesses a magnitude 
suflicient to exert a teal influence 

In geneial, the interest which the pro- 
posed witness thus possesses in vittue of liis 
station in the cause, will be the only inte- 
rest, except that of the st«inding tutelary in- 
teiests, to the action of which his testimony 
will, on either side, stand exposed But as it 
may happen to the testiinoii} of any man in 
the station of extianeous witness, so may it to 
th.it of any m.iii in the station of plaintiff or 
defendant, to stand exposed to the action of 
aiiv number of casual interests, on oithci side, 
or on both sides, and these, each of them, 
in any degiee of foice On any occasion, it 
may consequently happen, 'that the force of 
this standing mendacity -promotijig interest 
shall be counter-balanced and over-balam ed 
by casual interests acting on the othei side,' 
- — that IS, in conjunction W'lth the standing 
tutelary ones And to any such casually ope- 
rating interest it may happen to apply to the 
whole of the paity- witness’s tcstiinonv, or 
to any part oi parts ot it less than thl whole ; 
that IS to say, one or more of the entire as- 
semblage ot facts coinpiiscd in it 

Out of this state of things, several ano- 
malies will be apt now and then to aiise , of 
the possibility ot all w'huh, it becomes the 
judge to be advised 

The interest wliicli a party (be he defen- 
dant, be he plaintiff) has in the cause, will 
not, of itself, be siitBcient to restrain him 
fiom giving false testimony to the prejudice 
of that uiteiest, if there be any interest to 
a g:i..(ter amount that acts upon him on the 
opposite side. There is no defendant, who, 
tdl other interests apart, would not yield to 


an unjust demand of £10, and even confess 
the justice ot it, if by so doing he were as- 
sured of gaining £i0 There is no plaintiff, 
who, all other interests apart, would not de- 
sist from a just claim to the same amount, 
and even confess the injustice of it, for the 
same lecompense 

But, so fai fiom being absolutely cer- 
tain and uniformly efficient is even the united 
foice of all the tutelary mcndacity-restiaming 
mtciests, that instances might be found in 
which the slightest casual interest (of the 
peciiniaiy kind, foi example) acting in a inen- 
datity-proinoting direction, has been seen to 
oveicome their united force The pioposi- 
tion, thciefoic, which was tine, reservation 
made ot the iiiHuence of those tutelaiy inte- 
rests, may still be given for true, even with- 
out any siieli reseivation 

Of the sevcidl spetics and degiecs of in- 
terest thqs attached to the paity’s station m 
the cause, there is scaice any one to which, 
byacddcnt, it may not happen to find it- 
self opposed by a stionger inteiest, acting m 
a mendacity-promoting dnection, and u\er- 
powcring It 

Feeble as inteiests of the social class gc- 
neially aie, in co'mpaiison with those of the 
self-regarding ela4s, theic is not of the self- 
regai ding class any interest so high and stiong 
as not to be liable to be opposed by an interest 
ot the social class capable of ovei powering 
it Iiistanees h.ive been known in which de- 
linquents have endured the very extremity of 
tortiue, rather than disclose their coadjutors. 
In England (till comparatively of late years) 
has existed a practice, in viitue of w’hich, if 
a defendant in a capital piosci iition, on being 
called upon to say, in geneial terms, Guilty 
or Not Guilty, toichoic to answ'cr, he was 
tortuied to tlic very death but, on condition 
of his submitting to this infliction. Ills pro- 
pel ty, which, in the event of his conviction 
in the ordinary w'ay, would have been taken 
fiom his iiatuial rcpiesentatives by the king 
to his own use, was suffered to take its ordi- 
nal y eouise Instances (it is said) have not 
been wanting, in which men have thus sub- 
mitted to death, pieeeded by the extremity 
of cut poial sufTeiance, rather than expose the 
objects of their alFeetion to that loss In this 
case no falsehood was uttered, nothing at 
all being utteied, noi was falsehood, in any 
shape, conducive oi necessaiy to the purpose. 
But, inasinueh as an interest of any degree 
of slightness will sometimes be sufficient ot 
itself to overpower the united force of the 
standing tntelaiy motives, the supposition has 
nothing improbable in it, that, tor the same 
purpose, in nddition to the corporal agony, 
falseh.'iod would not have been grudged. 

In the case where men have suffered them- 
selves to be lortuied to death, rather than 
give up then companions lu delinquency. 
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f.iKih* ('d iim«t ill {joiicral hiivi- borne a pa^t. 
For, in all bucli cases, tin; defendant has, in 
course, been plied with questions; and an 
answer denying' his having; had anj sm*h com- 
panions will have been a much more natural 
result, than a confession of liis havini,' had 
associates, accompanied with a letusil to dis- 
close them. 

Even the tutchirj interest eicafed by reli- 
gion, the li ligious sanction— -not w it hstaiiding 
tlie uiiilbrmity with wliich it acts, m oppo^i- 
tion to mendacity, on all ordmaiw ocimsiohs 
— may (^siich have been its .momalics'^ he le- 
garded, without any «*xtravagaut stretch of 
suppositinn, as capalile of drumg a man into 
this transgression, instead of saving him from 
it. In Denmark t,it is said, ) the cmintiy was 
infestid by a set ot religionists, m whose 
ooneeptioiis theie was no load to eveil.isfing 
hafipiiiess so suu* as the sealFold ; nor to the 
scafFold any road, on tliat occasion, so ( Iigihh* 
as that of minder; especially if some child, 
within the .ige of innoe<*nc*', weie taken lor 
the subject ot that ciime. If, in that case, 
instead of a blood- st.iined hand, a ineiidaeit y- 
stained tongue had been chosen .is ilu* moie 
chgilile instiument. the^abcir<iti<in iiom the 
line of leason and utilitv would hat<ll\ have 
been more wide. 

'i’he cases abov’e biought to v t tv aie all 
of them out of the oidiii.iiy <‘oii -• of tilings 
so much so, that Iheie is none id them of 
wliieh the e.xisteiiee ought to In* [iiesunud, oi 
the supposition of it acted upon, unless the 
pridiability ot the case be iinlicateil by some 
special ciiciimstain’c. 

In the oidinaiy state ot things, tbi-iefoie, 
the following' aie the lules that m.iv sciv<* foi 
e.xpiessiiig the eoinpai tit ive ti list \v oi t hiness 
of self-regarding evideiiee • - 

1. So tar as It makes against himself, a man's 
own evidenee is the best evidence more st» 
than that of an extraneous witiuss. 

For in tills ease, such pait of his testimony 
as has this tendency (that is to say, so mmli 
of it as is nndeistood by him to have tins 
tcndmicy / raimot, lor any thing that ap[)cais, 
have found any sinister Intere^t to give birth 
to it. Oil the otiici hand, to pieveiit the 
iilteiaiiee of it, had it hceu otheiwisc than 
true, there was the united force of the scveial 
tutelary sanctions, sf nuigtheiicd by tlieacccs.- 
sion ot the casual mteicst m question (what- 
ever it be) that is at stake upon the event of 
the cause: selt-piesei vafiou against death, if 
capital ; peeumary inteiesf, it pecimiaiy and 
non-criininal ; and so forth. 

2. So far as a man’s testimony makes in 
favour of himself, it is infeiior in tiustvvor- 
thiness to that of an extraneous witness not 
known to have an interest dependyig on the 
credence given to or withlndden from the 
facts asserted in such his testimony. 

The lollovxie^ eases, however, present 


themselves as so many exceptions to those 
rules : — 

1. If the interest which the extraneous 
witness has at stake he of more value than 
that vvhii'h the [larty has hy whom the self- 
regal ding testimony is delivered. 

2. It, the interest being m both cases equal 
in value, the [larly hy whom tin* self-serving 
or sclf-dissei vmg testimony is dcliveied be in 
point of leputation upon a level supeiior to 
(he oidmary levtl: the leputation of thesi-lf- 
seivmg or sclt-disscrvmg extiaueous witness 
being on the oidin.iry level, as is the ease 
wheie it huppens to be peifeetly unknown 
to the judge. 

.‘1. If, the icfuitation of the party being at 
th 0 oidiiijiry tlie a[)pro|)iiate rupiitation 

till* cAfiaiU'oiis is duridedh below 

It as ulieic* it lias ahead} liappeiied to him 
to ])e eoiiMi'led ot tc'^tiinonial ineiidacit} 
nominated in most e.ises yx*;;///;?/.) 

'I he '^iim at stake, and all other cireinn- 
sfam*es (as above mentnaied) beiiifj^ equal in 
both eases, — the foi4*e of the interebl will 
in L'(m(‘ial Ix' t aler n|)on a potty testit’}ing 
j in the ebaraeter ot a witness, than upon an 
exliaiitons \\itni‘s^. and tins on seveial ac» 
eemnis • 

1 In I be nislanet* of tlie party — the suit on 
wbieh tbi* mom*} depends Ixmift* aefnally on 
foot, and thus fai in advance,-— the money, 
if lost, will in fitoieial lx* s(a)ner parted with, 
if f.,ain«xl, be sooner re(‘eived, — than in the 
in-Ianee ot the (‘xtiaiieoiis witness. Hut if, 
in tills lespect, it so happens that there is no 
diilereiKX*, then this i t*ason has no place in the 
account, it the dideriuice is on the other side, 

I tb(*n of eouise the reason operat(‘s on the 
j other side. 

I 2. Of a sl.'itr' ot liti^^ation, a degree of irri- 
I tation is ;i iiatuial, and almost a necessary, 
aeeompaninum^. Hv tin* influence of this ir- 
.ntation, tlie [»arty is already acted upon ; the 
extraneSns \vitiu*ss not }et. This is as much 
as to s.i\, (liat the ^testimony of the party 
stamU exposed t«) the action (»f two sinister 
intciest-, to but one of wbieh that ot the 
(‘xlianeous wilneis is ex|>()*'od. If, then, so 
it happens, that the ill-w'ill borne by the 
extrijiix*oris witix‘»s towards his antagonist 
is mnre#ntens4* than that borne by the party 
to bis, ibis reason fails. 

'I'o the |)eeiiniar\ loss necessarily rc'-nlt- 
inf< from the loss of tin* cause, — the loss n*- 
sultin^^ fiom the obbgation of reimbursing; to 
the w'lnniuf? share of the costs of 

suit, is a natural, thouj^h not an inseparable, 
appenda^a*. In the instance at the party, this 
ulteiior loss is already in immediate contem- 
plation : in the instance of the extraneous 
witness, not so ceitainl} : because, in the in- 
stance of the extraneous w itness, it may hap- 
pen that, no suit bein^^ as yet commenced, 
none w ill be conunenced : for that the deniaiui 
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will either not be mndc, or will be aooeded 
to without «iiut But this reason .iLo u> liable 
to fail vu in the opposite < ase 

On this account (the sum at slake, and in 
that respect the strength of the temptation, 
being the same,) the impiobabihtj' of menda- 
city will be less on the pai t ot a part j on either 
side of the cause, it theie be no extraneous 
witness on that same side to that same fact, 
than on the pait of an extianoous witne-'S, if 
it be a fact that is not supposed to have come 
under the paitj’s cogin/ance 

The reason is, that, in the case of the paity 
deposing in his own favoui, there i*-, lu case 
of mendacity, but one peison to be recotuiled 
to the wickedness, and that himself, without 
need of confession to any one else wlieiea'*, 
in the case of the extraneous witness, thcie 
IS a probability that the suit would not have 
been instituted or defended (as the case may 
be,) without a concei t between the pai ty and 
the extraneous witness supposed to be men- 
dacious; which conceit supposes, on the pait 
of each partakei in the loiispiracy, a tonfes- 
sion m.idc of his wickedness to the othei , 
and besides the compaiative impiob.ibilit}> of 
it, such double w ekedness alfoids additional 
chances of detection ' 

In the situation of partv delivciing his own 
testimony on liis own behalf, it depends upon 
any man to oiiginate the oppoitumty of 
employing, to a puiposc chosen by himself, 
mendacious evidence , viz by instituting the 
unjust demand, or ha/aiding the unjust de- 
fence, and then dehveiing his own testimony 
in support of it 

In the situation of extianoous witness, 
neither the demand is instituted, nor the 
defence dettrmmcd ujion, by the individual 
whose testimony is in question Without the 
previous act of anothci poison (vi/ a plain- 
tiff ot defendant,) the advantagi deiivablc to 
the interested testimony cannot be leaped ^ 
In the case of a design to laise tfioiiey by 
groundless demands, tojie supported by men- 
dacious evidence, a demand to be made by a 
plaintiff in the chaiaeiei ot an inforniei (i e 
to gam a icvvaid offered by the law, payable 
in the event ot a delinquent’s being convicted 
of an offence,) piesents a nioic natuia^ and 
generally practicable mode ot canning into 
execution, by abuse of law, a plan of depre- 
dation to an unlimited amount, than a demand 
of money as due on <tecuunt ot any ot the 
ordinary transactions between induidiial and 
individual since a tiaiisaction ot that soit 
can seldom have taken place without some 
special relation between the pai ties, — an in- 
cident not necessary in the other case 

As between plaintiff and defendant (to 
judge from the meic consideration of then 
respective stations in the cause, and nothing 
elsct) in a cause where money is at stake, 
the probability of mendacity will be greater 


oij, the pai t of the defendant than on the pait 
ot the plaintiff 

The reason is, that, in the station of the 
defendant (the sum being in both cases 
equal,) the rnendacity-piomoting interest is 
constituted by the tear of loss in the case 
of the plaintitf, by hope of gain to the same 
amouiilt And, sum for sum, as already ob- 
served,* the sufferance fiom loss is greater 
than the enjoyment fiom gain 

But tins piupoMtioii does not take place, 
except upon the <^iipposition that the case is 
siuh that the defendant has alieady be> n es- 
ttiblished in the habit of regai ding the money 
as his ou'ii, the plaintiff not 

Suppose the stieiigth of the persuasion lu 
this respect equal on both sides, the seduttive 
force of the inteiest will in this respect be 
equal on botli sides suppose the pei suasion 
strongei on the plamtitrs side, llie stieiigth 
ot the meiidacity-piomoting interest will be 
greati i on fne plaintiff ’s side 

Without pietence of title, conscious of his 
liavitig none, Bapax has contrived to get pos- 
session of ail at tide of pioperty belotigiiig to 
Iliimilis, confiding iii his supposed inability to 
take upon himself, oi to sustain thiuughout, 
the buithen of litigation Circumstances in- 
tei veiling to disappoint the speculation, IIu- 
milis seeks his lemcdy notwiilistanding In 
this state of things, though, at the commence- 
ment of the Sint, the subjett-m ittei was iii 
possession of Uajiax dofeiidaiit, yet, though 
lie Jose tlio cause, his condition will be, not 
that of a mail who has sustained a loss, but 
that ot a man who has miscarried in his pur- 
suit of a gam while that of llumilis, iii the 
event of his failing m his demai d, will be not 
merely that of a man who has miseaiiied in 
the puisiiit of a gam, but that of a man who 
h<is been sti iick by an unexpected loss t 


• Snpia^ p. 576 

•f* In the above case, by the supposition, Ra- 
fKw IS the wrong-doer, Ilumihs the party injured, 
and (onstioiis of his being so a particular sup- 
position naturally included in that general one, 
IS, that of his being jiersuaded of the truth of 
the facts to which he deposes in which case — 
though subject to the action ot .in interest pro- 
motive ot mendaiity, had he bien in a condition 
to stand in need ot such criminal assistance, — 
yet, not (by the supjxisitioii) standing in need of 
It, thcepitliet 7nendacity~p} onioting may appear 
unsuiUble to the case. 

But this particular case, though naturally, is 
not necessarily, included m the general case. 
Though tully, aud with perfect reason, per- 
suaded of the general nghttulncss of his cause 
— of his demand, or his defence, whichever it 
be, — it may happen, that this or that particular 
fact to which he deposes shall be not only un- 
true, but fully understood by himself to be so. 
Consider<(tion had of the weight of the evidence 
on the other side, it may appear to Humilis that 
the cause, though altogether just, may stand in 
nee I ot an apposite falsehood for the support of 
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CIIAPTIIR VII. 

OF IMPROBI'IY, CONMOrUlO (WLSL OF 

UNTUUSTWOKTlIlNUss. IN TLSllMoNV. 

On the present occa'ion, the ohjeet R, to 
determine, with what deftiee ot a'lsinamv 
expectations ot inendacioii'. te-^tnnony in the 
e<iu'«e in hand can with propiieti be grounded 
on moral improbity in its seieial shapes, and 
in paitienlar in the shape ot testimonial iihmi- 
daeit \ , as nianitcsted on some lormer oeeasion 
or occasions. 

Though all men are not liars (at least on 
oc(*asions so impoitaiit as those of judicial 
testification,) yet in that situation ail men 
are almost continually exposed to the temp- 
tation of becoming so. 

Supposing It cmtain, that, at the time in 
W'hich the witness is deluciing ids testimony, 
he IS not exposed to tin* action o|^' any nien- 
dacity-piomoting inteicst, — it is etjually <-er- 
tain. that improbity t^in whatsoever shape oi 
tiegree his disposition be stained by it,) can- 
not exeit any sinister intluence on his ti-sti- 
inony ; that mendacity — wiltui and intentional 
niendacity — -is no moie yi be appri-hended 
tiom him, than iroiii the most vntuoiis of 
mankind; and that, in n^spect ot tiustwor- 
thi'iess, between the one and the othci the 
only dilference is, that, in const (pn nee ot the 
h.ibitiial intlueiico ot the tutclaiy saiictioiis, 
the virtuous man will a|iply hiiiiselt to tin* 
giving to Ills testimony that completeness as 
well as correctness ot vvliieh it is snsceptible. 
with a degiee of solicitous attention, which 
in the ease of the prolligate man will iiml a 
substitute in indilK'ieiiee. 

Hut it is seldom that any such I'ertainty 
either piescnts itself, or can by any seiutiny 
be acipiiied. 

One case there is, in vvliieh the opposite 
certainty piescnts itself: that is, where the 
person whose testimony is in ([nestion is a 
party in the cause: which conspicuous inte- 
lest is, however, by accident , liable (as before 
observed*) to be counter-bahineeil and even 
outweighed by othei and stionger latent in- 
terests acting on the other side. 

Another case is, where, though not a paity , 
he has a known and inanilest interest in the 
event of the cause. 

In all cases, whether he have or have not 
any manifest interest in it, he is liable to be 

it. Whether such support will be given to it or 
no, depends upon the disjvosition of lluniilis: 
upon the proportion between the force with which 
the mendacity-restraining interests (the tutelary 
sanctions,) and the force with which hi.s interest 
in the cause, is acting on his mind at that same 
time: and to have been, on a particular occasion, 
innocent and injuied, is an accident which isjust 
as ca]iable of hajipcning to a man of the worst 
disposition, as to a man of the purest virtue. 

* Supra, Chap. VI. 


exposed (as well in the mendacity -promoting 
as in the mendacity -re.s'training direction) to 
the action ot latent interests, of any nature 
and in any number. 

.Suppose the point ascertained, that the 
individual in ipicstion (at picsent an extra- 
neous witness) cannot be uiuh'r the action of 
any sinister interest, unless the impulse has 
the suborning solieilations of the paity tor its 
sonree, — in such ease, if the party he regaid- 
ed as ineapable ot seeking to exeit any sueh 
sinistt'r intlnenee, tlie probity of the party 
opeiates on that siipp(>!,ition as a seenrity, and 
that an effect iial one, against the improhity of 
the witness, 

liy this eireumstance, in so far as it has 
place, the prohahility of meiidaeity is, it is 
evident, diminisln'd: hiit what is eipially evi- 
dent is, that it Is not altogether doiii* away. 

I'lom past impiointy, established by any 
manifest and notoiious iiiquiiy — from past 
impiobity, though, to indicate (he disposi- 
tion, there he no more than a single act, — 
mankind au* apt enough to pi edict, and infer 
vvitli snflieieiit assuiaiiee, the manifestation 
of tlie like dispooitioii on any individual ocea- 
sioii that pieseiits n^elf. lt*on this head iii- 
stiuetioii be needful to (le* judge, it is not so 
mueli ior the puiposc of pointing out to him 
(he luleieiiee, as tor tin* purpose of pultiiig 
him upon his guaid against tin* propensity 
to allow it to take a stionger hold on the 
mind, than, upon an att(*ntive consideration, 
It would he found entitled to po-sess. 

Of the* testimony of this or llial person, 
on whose part inipiohity (.in the shape of 
mendaeily, or even in other shapes J is sup- 
posed to he notoiious, it has been a common 
cxpicssion to say. It is entitled to no credit 
whatsoevei , — or, Noregar'* 'whatsoever ought 
to he paiil to it. A|)plied to judicial testi- 
mony, tin* impr&priety of any such pioposi- 
tfon, vvill^ on a more attentive consideration, 
he tonud (it should seem) undcniahle. And 
tins, not only because falsehood, known false- 
hood, is frccpii'iitly a key as well as a guide 
to tiuth ; hut because, everything depending 
upon interest, a man of the most depraved 
ehaiaeter. ol whom it could be ascertained 
that bV was not dnder the action ot any 
sinister interest, wonhl with nioio safely be 
depended upon, than uti average man de- 
posing under llie action of any interest, tlie 
niagmtude of vvliieh could, reference being 
hail to his situation, be pronounced coiisi- 
deiable. 

In a general point of view, and denoted 
by tlie coiicisest expression that can be found 
for it, the degree of piobity liabitually mani- 
Icstcd in the disposition of a human being, 
will be (lirectli/ (and that ot improbity in- 
versely') as the force liabitually exercised upon 
it by the permanent tutelary interests and 
motives so often .spoken of, in comparison with 
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the force habitually exercised upon it by the 
sed ictive interests and motives • 

As it is only through the inediiim of the 
habitual frame of mind, that any indi(ation 
can be drawn from past acts, i dative to the 
piesent frame of mind oi disposition of the 
witness, and thence idatiic to the piobabi- 
lit> of a depaiture on the pait of his testi- 
mony from the line of truth, — it conceins 
the judge to look, in the tiist iiistanec, to 
the habitual fiame of mind, and in tint view 
alone to have rcgaid to any individual act 

One practical use of this caution is, to 
preserve him fiom deduiung too strong a per- 
suasion fiom some single act, as established 
by some conspicuous proof, and not diulucing 
a pet suasion sufficiently strong fioin habit, t c 
repeated acts, as established or indicated by 
pi oofs or tokens less conspicuous 

By a judicial conviction (of theft, for ex- 
ample,) improbity on the pait of the convict 
(viz the degree of improbity necessary to the 
commission of such a crime) is established by 
proof of the most conspicuous kind Rut, 
however conspicuous the pi oof, no stronger 
presumption is affoided of a fiamc of mind 
habitually disposed to the commission of that 
crime, than what is Ciipable of being aflbi ded 
by one single art 

On the other hand, suppose it establisbed 
in the mind ot the judge, to a degice of pio- 
bability sufficient foi tins puipose, that to an- 
other witness, Fin fur, it bad t vine happened 
to have been detected m a tlu'ft, to about 
the same amount as that ot which the hist 
thief, Fur, was convicted , but that, through 
the lenity of the paity iniured, or some other 
accident, conviction had in both instances 


has never yet happened) the difference in this 
rcspert have been hiuiight to view — both 
dor uineiits, and assuredly that whir Ii exhi- 
bits the case of Fuifur, will to the puipose 
have been incomplete, and thence liable to 
be fallacious 

Superior magnitude of the punislimont in 
the one of two cases ot depiedatioii, as com- 
pared to the other, is another indiration, 
winch, by being rotispiciious, is hut the inoie 
liable to he fallacious. Piopei oi impropei 
upon the whole, it is natuial and frequent for 
dtpiedation, in whatever shape, to he made 
punishable, upon a scale using in some pio- 
portion with the value of the article which 
has been the subject-matter of the offence. 
With a view to one of the ends of punish- 
incnt (viz picvention,) the difleience has 
this obvious use, — viz its tciideiny to lead 
the dehnrjuent to the desire of the less mis- 
chievous of two offences, in piefetence to the 
moi e niisr hicvoiis But, if in this case any 
such inference he drawn, as that, because the 
dcjiiedatiun to the greater amount is punished 
with the gieater punishment, theretoie, as 
betw'een Fin Magnus who has been punished 
with tl’C greatoi ^iimshment, and Petty Fui 
who has been puiii'-hed with the lesser pu- 
nishment, the piollahility of testimonial inen- 
daiity on the occa'>ion in hand is gieater in 
the instance of Fin Magiius than in the in- 
stance ot Petty Fill, the coiiiliision would be 
more likely to he r iioncoiis than just, for, 
the gieatei the -.uni stolen, the strongei the 
temptation and because a man’s probity has 
sunk undei the stiimgei temptation, it fol- 
low s not that it would have sunk under the 
weakei 


been escaped In the case of Fuifui, it is 
evident that, though evidenced by pi oof less 
conspicuous, the ground fut su<-pi( ion is de- 
cidedly stioiiger than in thd case of Fur 

Prom pi oofs of so conspicuous a nature, 'if 
exclusively attended to, the com lusion liable 
to be diawn w'ould be more apt, perhaps, to 
affoid fallacious lights, than true and useful 
ones 

Furfur is a dcpiedatof by profession de- 
predation, in one shape or othei, has been his 
habitual source of subsislence he Ini'# had no 
other. Fur has been convicted Uf a single 
act of depiedation once committed Whatso- 
ever indication of future testimonial menda- 
city may be to be collected fioin past delin- 
quency in the line of depredation, is evidently 
many times as stiong in the case of Furfui 
But, in the judicial menioiials of the lespec- 
tive prosecutions — unless (what in England 

* Rules in detail for the estimation of the com- 
parative degrees of probity and improbity in the 
moral part of the human fr ime, have been given 
at large in another work ( Inttodiu hon to Mm ah 
and LegislatwnmytA I •) theyrequirttoomany 
preliminary observations to be iiisei led here 


U ith icgaid to the probability of testimo- 
nial mendacity on the given occasion (as in- 
deed with regard to improbity in most other 
shapes,) indications much more conclusive 
may in many instances he drawn fiom facti- 
tum>» consequences foicign to the n<ituie of 
the tiaiisgiession, than fiom the nature ot the 
tiaii'-grc^sion itself, even if known in all its 
cm iiinsfanccs Maculatus (at the time ot his 
only offence, not a pi ofc-sional deprcdatoi) 
has, in vntiie of his piimshment, in the choice 
ot whuh refill Illation was not so much as 
aimed at, been confined for years together in 
the (ompany of a promiscuous and umnspeLted 
hei (I of pi oil ssioiial depi edatoi s Fiii fur, con- 
vuted of a theft to the like amount, has, 
dining the siaine space of time, been confined 
111 a state of constant oiciipatiuii, eithei in 
solitude, 01 under an unremittod coiiise of 
inspection in a<5sottod company Whatever 
be the indication, dediicible from depiedation, 
of the probability of improbity in a shape so 
different as that of testimonial mendacity, — 
it seems evident that, in the ca^e of the ever 
solitary oi constantly inspected lonvict, the 
stiength of the indication can never be nearly 
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equal to what it is in the rase of the roimot 
kept for the saine lon^^th of time in a state of 
eorruptive pupihip:e. 

No anomaly of w'hieh moral condurt is 
suseeptilde, on;;ht to he altoifother strange 
to the conoc'plion of the judge. Presenting 
itself ill a spoeitie sliape, temptation Ini'^ heeii 
known to over()o\ver the force ot the iinpio- 
bity-reslraining inotivi's, in a mind on whieli, 
presenting itself in the general shape (d mo- 
ney (though to appearance in much gi eater 
foice, ) it would have made no impiession. 
Tliose who, tor any puipose (fora negotia- 
tion of an\ kind, unlawful oi lawful,') ha\e to 
deal with gross ami uncultivated minds, have 
frequent occasion to oh-^ei ve, that liy luoiwy 
presented in the specific shape of liquoi, a 
much greater elFeet may lie(|uently he pro- 
duced, than hy the sjtine (juantitv cd' money 
presented in its owm genuine shape. In a 
higlier sphere, many a in*in, wliom a mass ot 
uiiciiunted money to a liumlieTl time> the 
value would have found t(‘mpt<iii(Ui-pioot, has 
felt his probity sink iimh'r the tcm|»tation 
pre^entiai in some specific slmpc* peculiarly 
adapted to liis ta^te and fancy . *ioim‘ cIkmcc 
and not iiMdily obtainable piodiiction oi ait 
(*r natm c a gmii, a inaniisiu qif , a t uli|)-root, 
oi a rockh‘-shell. Stamftng in a w iti.css-hox, 
a much mon‘ heautiliil and «*lioicer gem, 
paichineiit, root, or shell, wmiMIjhvc* 1m‘iii 
repulsed with liorioi, it piesmitriig itself as 
the price of a dclihiuate diqi.irtuu* fiom tin* 
line of triitli Yet, in a liook presentme a 
general list of convuds, or (‘vmi in the me- 
inoiiiil made of the eonviction ot this paili- 
cular individual, it mieht hafipen that the 
ease and character of this man should lemaiii 
uiidistinguishable tiom the c.ibe and chaiacter 
of the [irotes^ional inakdactor, accU''tonie<I 
fiom infaiKwto behold in the habit ot depre- 
dation the only source of his subsistence. 

Whatsoever be the degree of impiobity 
indicated by the past act or habit, - - with 
reference to the testimonv in liand, the ift- 
dieation affoided hy it <d' probable testimonial 
mendacity will naturally act with a [larticular 
degree of strength, wdieic, on the past occa- 
sion, the shu[)e in wdiicli it showed itsolt was 
that saim* bhape; viz. that of an act or luibit 
of testimonial mendacity. 

The reason is, th.it in tliis case it ser\a*s as 
an indication not merely ot impiobity (a weak 
and vicious state of the moral pait ot the 
man’s frame,) but smdi a state of tlie tntcl- 
lectual part as bath di'-postMl him to CMiiploy, 
and ^according to his own conception at least) 
qualified him for employing, this particular 
sort of instrument (mendacity) for the com- 
passing of his sinister and immoral ends. 

To be able to frame a false storf , capable 
not only of passing muster in the first in- 
stance, but, upon occasion, standing w^hatever 
scrutiny is in a w^ay to be applied to it by 
means of counter - interrogation and conn- 
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tcr-evidencc, rcquiics a ^o\t of intellectual 

firmness and vigour, the degree of which 

liowsoever it may Ijuppcn to be employed in 

the service of the sini'^ter interests has no 

connexion with their comparative strength 
and inliuencc. By si*tting fne to a crowded 
fleet of ships, or by drawing up a sluice, and 
so laying a whole town or province under 
water, a man may produce an abundantly 
grc.itiT quantity of iiii^cbicf than has ever 
bci n pioiluced bv an act ot tc'^timonial men- 
dacity : but a man who on a former occasion 
li;is thus em|)li»y ed file or water as an instru- 
ment of mi'^clncf, will not be so a[)t on a se- 
cond occasion (o (‘iiiploy a mendacious tongue 
fo! a puiposc of llic like n.ifure, as one who, 
for the like purposi*, has alieady made choice 
of the sami‘ livings insfrnnKUit. 

\\ licri', on the formcj occa-ion, testimonial 
mend.icif V was the sliapc in winch the impio- 
hity nianifc-t('d its(*lf,— indications respecting 
the piobahility (»t teslinnnnal nii'iidacity in 
the cause m hand may he deduced from the 
consideration, to which of the several modi- 
fications ot whicli tcstiiiioni.il mendacity is 
suse(»ptililc, thc‘ mendacity belonged in that 

llLst.llH‘l‘. • 

'I'hcsc modi Heat lon*^, in so far as they be- 
long to thi‘ picsent purpose, will turn upon 
the dcgiee ot impiobity manifested by the 
mend.icity m tin* foimei instance; and tliericc 
either upon tin* sticngtli or weakness of the 
iiiflumiciMd the standing (utehuy sanctions — 
1 he iinpi ohit y -and-mend.icity-rcsl raining in- 
leiests, or upon the strength of the tempta- 
tion which that influence had to contend with, 
and by which it was overcome. 

The distinctions of wliicli testimony is sus- 
ceptible, considered with rcfereiiee to the 
|)erson whose inteiest is alfected by it, and 
the inaniuT in whieli it is affected, have been 
alic.'idy brought to view'. Wiaeionsoi menda- 
•(‘ioiis, those distinctions aie alike applicable 
toit, te-timony sMlf-iegaidingor extra-regard- 
ing . in both cases, '^u vitive or di«servitivi‘ : 
it disservuivc, ciiminalive or simply onera- 
tiVL ; if scivitivc, e.xculpativc, exonerative, 

I <)i h)<*upletatiV('. • 

Jlere ft>lIovv ccitain indications affoided 
conc?i ning tlie pn^ialiility of testimonial men- 
dai ity iif the case in hand, fiom the coiisider- 
ati«)n of tlie natuie oi the mendacity in tlu 
former in^tanc** 

1. Wluue, 111 the former instance, the ob- 
ject of the mendacity was to save another 
person from punishment, no evil being thereby 
done to anv other individual, or none moie 

•f * , 

than equal to the good done to the part)* fa- 
voured by it, — the proliahility of mendacity in 
the case in hand, as dediicible fiotn feurh for- 
mer mendacity, seems scar.-ely to he so great, 
as where, in the first instance, the man’s ob- 
ject had been to «ave himself from punishment 
to the same amount. 

The reason is, that in the one case a proof 
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is given of an extraordinary degree of force 
on the part of the principle of humanity, 
the interest of sympathy which proof is not 
given in the other case. 

Blit this indication is not afforded, except 
on the supposition of the entuc absence of 
every interest of the self regarding kind a 
matter of fact which will not often have place, 
nor, when it has place, be veiy easily ascci* 
tamed 

2 Where, in the foiiner instance, the ob- 
ject of the mendacity was to save a man’s 
self from evil of any kind, whether under the 
name of pure puni'shmcnt, or bati'sfactioii to 
another for injury, — the greater the evil, the 
less the probability it affords of .mendacity 
in the case in hand oi, coiivcT«>cly, the less 
the evil, the gteatei the piobability of men- 
dacity in the case in hand 

The reason is, that, because a incnclacity- 
piomoting interest of a given inagmtude had 
the effect of overpoweniig the inendacity- 
restraiiiing foice of the tutelary sanctions, 
it follows nut that a mcndacity-piomoting 
interest of less magnitude would have been 
pioductive of the same effect 

Every one sees* that though, to save his life, 
01 to sa\e himself froiii a pecuniary punish- 
ment, 01 from a pecuniary obligation on the 
scoic of satisfaction, to the amount of XoOO 
(being the whole amount of Ins piopeity,) 
he fell into thistransgiession, — it follows not 
that he would have fallen into the '•aine trans- 
gression, to save himself from the obligation 
of paying £5, being but one hundiedth part 
of the whole amount ot his pi opei ty 

3 Where, m the fuiinei instance, the ob- 
ject of the mendacity was to save another 
person from inciited punishinciit, — the pto- 
bability ot mendacity m the case in hand, as 
deduced from such funner mendacity, veeiiis 
not so gteat as wheie, m the fOiincr mstaiic;e, 
the object was to consign anothei ^leisoii to> 
unmerited punishment 

The reason is, that ir the one case indica- 
tion is given of the prevalence of the mtciest 
of sympathy oi principle of humanity (one 
of the standing tutelary Sanctions,) to an 
extraordinaiy dcgice whereas, m the othei 
case, an indication is given of an extitordi- 
nary degree ot insensibility to the forl*e of that 
sanction, as well as of most, or all, of the 
other tutelary sanctions 

4 Where, in the formei case, the object 
of the mendacity was to obtain, for a man’s 
self, an undue gum, — the probability of men- 
dacity, in the Ctise m hand, as deduced fioiii 
such foimer mendacity, seems still greater 
than where in the former case the object was 
merely to subject another person to unme- 
rited punishment. 

The reason is, that the interest of ill- will 
(the seductive interest by which the menda- 
city was ptodiiced in the one case,) espcciallj 
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wdiere the correspondent passion has risen to 
so high a pitch m respect of duration as well 
as intensity, — has but a casual existence, and 
cannot be produced but bysoine coinpaiatively 
laie octutteiice or state of things a man’s 
probity may, tueiefore, on a particulai occa- 
sion, be oveipowcMcd by it, and yet (tai fioi*, 
being seduced) it may nciei happen to biin to 
be so much as sulnited, by the same sinister 
interest, to give m to the like evil couise at 
any other petiud of liis life. Wlieicas, pecu- 
iiiaiy interest, not leqmiuig uiiy such special 
incident, oi special object, foi the cieation 
ot It, IS created and kept alive at all times by 
the inattei of wealth in all its shapes and is, 
therefoie (pai ticular pui poses being alike laid 
out of both cases, ami the sum constitutive 
of the Intel cst being supposed to be the same 
m both cases,) as likely to have place and be 
pievalciit m the one case as m the other 
N' li — In this c.ise, much (it is evident) 
will depenh upon the ciicumstaiices ot the 
case in hand Fot if, m the case in hand, all 
scll-icgaiding as well as social mteiest on the 
p.ii t of the testihcr is clcaily out ot the ques- 
tion (as may be the case, foi example, where 
the tostihei is prosecutor, and the only effect 
capable of resulting fioin conviction is pu- 
iU''hincnt,) the pic^alence of ill-w'ill m the 
foimei case mayaffoid a stioiiger indication — 
agieatei piobability, of the pie valence of the 
like passiofl in the case m hand, tlian would 
even have been affoidcd bv the jire valence of 
pecuniaiy mleicst m the former case But 
m the case of pecuniai) uueicsfi. so much dt, 
pends upon the sum, and its piopoition to a 
man’s habitual expense and present exigen- 
cies, that cveiy compaiisoii Vvhich has tbis 
intcM est foi one ot its tei ms, is liable, as evei y 
one must peiccive, to gieat uncei lainties 
5 Wheie, in the foimei case, the object 
of the mendacity was to save or obtain a gam, 
— the piobability of mendacity m the case in 
hand, as deduced fiom such former mendacity, 
'ieeins to be gieatei than if, m the foimer 
case, the testiiiei’s objcit had been to save 
himself from a loss to the same amount 
The 1 easoii is, as ah eady obsei veil,* that 
the influence of a given sum on the well-being 
of the individual, when consideiedas passing 
out of his hands m the shape of loss, is greater 
than that of the same sum when coming into 
bis hands in the shape of gam , and theiefore, 
that the fuice of the interest is, in the same 
proportion, greater m the one case than m the 
other and it follows not, that because the 
foice of the mendacity-iestiainmg interests 
has been overcome by a given force, there- 
fore it will by any less foice 

But as to the point whether, with reference 
to a giveq, individual, the sum m question, if 
coming into his hands, is to be considered as 


• >*«/>/«, Chap. Ill, 
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passing into them in the shape of gain, mid 
80 gained, or only iis passing into them in the 
shape of security agaii^st los>, and so simply 
not lo'^t ; or, on the other hand, if going out 
of his hands, is to be considered as going out 
in the shape of loss, or as simply not staying 
in, in the shape of gain j this point, though 
in many instances clear and out ot doubt, will 
in many instances he subject to doubt, and 
to doubts absolutely insoluble. The inattei 
dependh upon the strength of his persuasion; 
and this, too, taken at a point of time not 
always ea^y to be settled If, at any given 
point of time, with an eipial degree ot |»er- 
suabion, two contending parties expect, each 
of them, coneei ning the same sum, either that 
it shall not go out of his hands, or that it sii.dl 
come into his hand-, — the not coming in, in 
the one case, and the going out in tlie otlier, 
may, in the instance of either ot tliem, be 
alike productive ot the sensation of lo-s. 

On the part of a [ler-on in \vliosc breast 
the existence of impiobity in a very high 
degree is notorious, either fiom proot made 
on a past occasion, or trom the lieht in which 
he appeals in the cause in hand, — tiieie aie 
seveial circumstances, each of which ma\, 
in aid of the standing inendacitv-iestraiiong 
sanctions, contribute to*lessen the probabi- 
lity of mendacious testimony in that ca-e. — 
These are — 

1 . lOxtraordinarv diflicult\, real, and thence 
apparent, ot cai rjing thiougb (in tlic paiti- 
ciilar circumstances of the eau-e in ham), 
and of the part taken hy him in that cause, ) 
— of carrying thioiigh aschenii* ot mendacity 
with safety and sucress.* 

' 2 . (Ill a case in which an etreet of the 

niendacit\, it successful, will be the bunging 
dow'ii upon the head of any paiticiilar indi- 
vidual — naturallv the deleiidant — a hurt lien 
of uttiiction paiticulaili se\»*ie, siicli, for in- 
stance, as iinmeiited capital piii'ishment ) -- 
the extraoidinai V seventy and alSictueiies^ 
of such burthen. 

'I'o the joint iiilliience of these causes, on 
minds on wliicli the inHuence of the tliree 
other tutelary sanctions (the politu’al, tlie 
moral, and the ii’ligious,) especially the two 
latter, cannot but have been at its lowest 
pitch, may (it should seem) be ascribed, iii 
great measure at lea-t, the comparative un- 
treipicncy of criminative perjury; and the in- 
noxioiisiH'ss (iis tar as can be jui'god) and 
utility of the judicial practice bj which, under 
the highest temptation that can be ollered, 
the testimony ot known malefactors of the 


• This difficulty — in so far as concerns mere 
pain of exertion, mental labour, distinct from 
sense of danger — coincides with tha^ principle 
of action which, under the name of the physical 
sanction, constitutes the first article in the list 
of standing tutelary, and thence mendacity-re- 
bti'tuning, sanctions. 


most profligate description is every day ad- 
mitted as the principal, and sometimes even 
as the sole, ground lor coiivieting men of the 
highest crimes, and thence subjecting them 
to the most rigorous puiiislimeiii alforded by 
the law'. 

That the social principle of sjuipalhj hears 
some part in the production of the elleet, 
there seems no reason to doubt. Hut that 
the pai t it beai s, is, in eompai ison with that of 
the other (the self-regardmg principle,) much 
the least eoiisiderahle, is rendered hut loo 
manifest by very eoneliisive iiidieatioiis In 
some countries, standing funds of reward 
have been eslHhlished bylaw', for the purpose 
of engaging men to pursue to eonvietioii of- 
fences of this or that parliiuilurlj obnoxious 
ileseriptioii ; siu'li as de|iredatioii in the va- 
iious shapes ill W’liieli - though the mischief 
of the first order (the loss actually pioduced) 
is eoiifiiK'd to as'sigiiable individuals — by far 
the greater p.iit of the miseliief — ^!z. the 
duiiirer and alarm — diffuses itself over an in- 
deliiiite s[)aee in the eiiele of the eommuiiity 
at larg»*. liiflueiieud by these rewards, in- 
staiiees have been known, in w’hieh men have 
foimed fliemselve^j into eodledeiaeies tor the 
purpose of reaping tlie rewards in question at 
the expense ot tlii' ruin ot a set of victims, 
to whom, ill one smise, the word innocent 
W'oiild not be misapplied. 

To entitle themselves to (he leeeipt of the 
reward, to the pajmeiit ot which conviction 
W’as the previous (‘oiidition, it was necessary 
that evidence ot the ollenee, evidence eoiistt- 
tiiting a siilbeieiit ground lor the coiivietioii, 
should have been delueied. To give birth 
to this evidence, what did tlii-y ? They gave 
birth to the olfiuiee itsflt. an otfeiiee — an 
individual otleiiee — ot the description in 
question, was to be piodnred, that a body of 
evidence, eircc'tnal to the pniqiosc, might be 
Vine to^e delnertd. On such occasion, an 
innocent man - -a man till then innoeent — 
was to be seduced tnto the (‘ommission of 
the otfeiiee. 'file olfeiiee being really commit- 
ted by him, eaie wa- at the same time taken, 
that tlie eireiimstaiiees in wliieh it was com- 
mitted, should be such as to leave no deti- 
rieiiej’ in the neeessaiy mass of evidence. •(■ 


-|- In the year IJhI (contederacies for the pur- 
nose of availing tbeniselvesot this eneouragenient 
liavmg been systematically organized,) mischief 
(eft'ects at least, good or bad ) in a quantity con- 
siderable enough to engage no small share of the 
public attention, had, among the lower orders, 
lieen done by'tl.em. Several persons bad been 
convicted — one at least had suffered death — tor 
acts of robbery, into which, it came out, that 
they had been seduced by the confederates. Four 
men, MacDaniel, Berry, Kg.in, and Sulivan. 
after having been (in consequence of a special 
verdict) acquitted on an indictment charging 
them as accessaries to the robbery, were tried ana 
convicted on an indictment, in which, for the de- 



590 


RATIONALE OF JUDICIAL EVIDENCE. [Book X. 


To wbdt cause ib this chaiacteiiitic part of 
the contnvauce to be referred { Not, in any 
I aspect, to sympathy, for the suffering to 
which the victim was consigned, aftei having 
been thus drawn into guilt, was nut inferior 
to the suffering to which he would have been 

Bignation of the offence, the unmeaning appella- 
tion of conspiracy was employed • One of them, 
Egan, being, in pursuance of his sentence, put 
into the pilmry, was murdered by the populace 
upon the snot. Another, Berry, died of his 
wounds Whether any real mischief, other than 
the alarm, was done by this confederacy, seems, 
after all, a matter of doubt In the only case 
the particulars of which are known, the two vic- 
tims, though engaged by a sort of treachery in 
the commission of the individual offence of which 
in consequence they were convicted, had, in pur- 
suance of their own schemes, been habitual de- 
predators, though, tor anything that appears, m 
a line somewhat inferior m criminality ; vi? sim- 
ple theft, instead of robbery accompanied with 
force. *>This being the supposed case, the effect 
of the terror inspired by such practice would be 
purely salutary rather than otherwise, tending 
to the destruction of confidence among male- 
factors. and thereby to the destruction of that 
small and destructive portion of society, whose 
destruction is the'^rcservation of the innocent 

S art. The malefactors vere, two of them, mtir- 
ered in the pillory. The murderers, if not 
thieves themselves, were probably set on by those 
who were 

Correct or incorrect, the following more recent 
story, copied from the newspapers, will he equally 
subservient to the purpose of illustration* — 

A curious stratagem in the trade of fAtc/. 
catching was played oil on Tuesday, at broad 
noon, in tlie sequestered walk whii h leads from 
the end of the caiiul at tfie top of the (riccii Park, 
through the shrubbery, to tlie gite at Ilyde- 
Park Corner A fellow, who had the ai)pc.irante 
of a taimer’s or cow-ketper’s servant, with a 
nnik-vcssel in his hand, and a watch in his fob, 
stretched himself on his haik upon the glass at 
the rear of the Ranger’s Lodge , ms it drunk and 
asleep ; while two of his conqiamons took tlicir, 
stations at some distance A sweep, witk his bov, 
passing shortly afterward, the former fell com- 
pletely into the trap, by tmbracing what he, no 
doubt, conceived to be the fortunate opjiortunity 
of helping himself to the sleeper’s watch ; w'ho 
suffered him, without intensi])tiun, to bear oil 
his prize tor a do/tn yards, and then, lumping 
up, raised the hue and c/// qt stop thief • }vhu h 
was instantljr repeated by his compay^ton, and 
the sweep seized, with the watch in Ins posses- 
Sion. They insisted on tiking him immediately 
to Bow Street, and prosecuting him tor the rob- 
bery : but a reputaole and lesolute gentleman, 
who lives at Knightsbridge, and who saw the 
whole transaction, interfered, and told the captois, 
that if they took the prisoner before a magis- 
trate, to prosecute him capitally for the offence 
into whiw they had entrapped him, lie slio.tid 
certainly accompany them, and give evidence of 
their conspiracy, upon which they very quietly 
surrendered their prisoner, and marched off.” — 
Times, 1st August 180(1. 

• State Trials, x. 418-447. Foster’s Reports, 
p. 121-130. 


cousigned, had he been left in possession of 
his innocence 

Theie remained, therefore, this one cause: 
vu a view of the advantage which, in re- 
spect of its comparative chance of obtaining 
credence, under the seem ity afforded against 
deception by the faculty of vivd voce cross- 
examination, a line stoiy is so sure to pos- 
sess ovei a false one Fot, by thedchveiy of 
a ti ue stoi y, no othei taculty is called into 
exei rise but the memory — a faculty in respect 
of which, to any such purpose as that here in 
question, no deficiency can exist in the mind 
of any man Foi the delivery of a false stoiy 
adequate to the pioduction ot the same effect, 
the exercise, and the successful exeicise, ot 
two othet faculties, each of which must be 
possessed in an extiaoidinaiy degree of pei- 
tection — vu invention andjudgineiit — is in- 
dispensable 

The gland instrument, the touchstone by 
wdiich falsehood is detected, is inconsistency 
In the deliveiy of a tine and (oircct iiana- 
tive, inconsistencies arc impossible, foi, ot 
any two, or any nuinbei ot real facts, to say 
that any one can be inconsistent with any 
other, is a contrad^iction in teims False- 
hoods, to escape detection, must to appeai- 
ance be equally clear ot inconsistency of 
inconsistency, as well with respect to each 
other, as with respect to all known and in- 
disputable tiuths But to invent a number, 
though It were but a small iiumtiei, ot false- 
hoods, w’hieh shall not only at the moment 
but on all futuie mcasions stand cleai of 
every such ineonsisteney, is in geneial (espe- 
cially iindei the cheek of ( ross-exaininatioii) 
a task ot extreme ditheulty arid, by the foioe 
ot that ( heck, the nuinhei of sue h facts winch 
a man shall be I'alled upon to invent — to in- 
vent at the moment, on pain ot seeing the 
expected fi iiit ot his labouts gone, and punish- 
ment leady to fall upon his head instead of 
it, IS withoiit limit and in the exercise thus 
given to It, the taiulty ot invention must at 
eveiy step he ai i*ompained and suppoited by 
the ficulty of judgment, and that at a pitch 
of peifeetion, such as the stiongest mind can 
never feel itselt assuied of using to 

Where, as in the soit of case in question, 
the perceptions obtained were at the time 
associated with such an idea ot then impoi- 
lance as was siinuientlo eominand a foiie 
of attention sutluient to fix them in the 
nicmoty, — and (he fust depth of the impres- 
sion has not been defaced in any considerable 
degiee by the hand of time, — the images 
presented by the memory aic at all times the 
same no danger of inconsistency between 
the account given of a fact at one time, and 
the accomit given of the same fact at another 
time But the images ot which the picture 
given of a false fact is composed, — these 
linages, having no real standaid by which they 
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can be adjusted, no real aiclietype by wbic^ 
they can be fixed, will be at every moment 
liable to be chan;^^ed : aiuj often as a change 
(thoii^di it be in any the minutest particular) 
takes place, so otten i^ an imminent dun^^er 
of incon^i'^tency, and thence of detection, 
produced alon;^ with it. 

Let it not here l)e foi got ten, that for the'^e 
always! dangeiou'^, tliougli pcrh.ips nece<^arj, 
lemnneiatoiy ai langcmcnt^, the demand is» 
pioiiiccd, in no inconsiderable (h gi cc, b\ the 
e\<-luMonaiy s\s(em ; vi/. by that bianch of 
it, wliicb, on the M*ore of vexation (il lor an\ 
reason at all,) foibuK the appliiMtion of judi- 
cial questions to any ^uch pui|)os(‘ a*^ that <d‘ 
extracting e\idcnce of guilt ln)ni the Iip^ ot 
nialeiactois And inoieoxci, that among the 
eifects of it is that of making it men\ inti* 
re^t to nui'^e le-.-^ mi‘^clie\ous maklactor^, 
<*apable of jiiddiiig hut -^mall lew.ud'^, till 
they have lipeiied into nr.ihdactors oi a nioic 
inisi'hievous dcsci iption, \ ichling ^laigcn- ic- 
wards. liy till', nu.iii^, while mi'-chict is 
weeded out witli one haini, it is sown with 
another. Hut tins of tin* ini'^rdiu t seems 
refeialile lather to tlie giadation established 
betwi‘en the (piantnni of lewaid ui ime ease 
and thar in anothei, thiin^to the appli(*atioii 
of remiineialor\ aiiangemtnts in aid of penal 
ones. 

(UIAPTKU VIII. 

OF THl' COMP VHA rn K MlsiOlM F IN 'IHL 1 VLN'I 
OF MISDia ISION, 'lO THr PKIMI DK I OF Tllh 
PLAIN 1 IFF’s on OF I Hi I)l FI- NDAN I's Sll)F. 

Tin-: ahove-mentioiied pjii tieulars, suc*h of 
them as the iiatiiie ot e«u‘li ea-e has happened 
to present, ha\ing lieeii taken into <*oiiside- 
ratioM, and the li ustwoi thm<*^s «*f tin* witness 
or witnesses on one or hotli sides lemaining 
in doul)t, and with it the di*eislon pioper to 
be grounded upon tbe e\ideiice, - - a coiiside- 
1 at inn to wlneh it may be ot U'^tbat the 
mind ot tlu* jiidgi' ^bould not be wluMlv mat-'* 
teiilive, is the diJlerence (it aii\ ) in jioint ot 
nijseliief, that mav be incident to tin* division; 
VIZ. aeeoidmg as it Iiappens to have tor its 
sole or pimcip.il gioiind (lie ti'stimon} of an 
extiancoiis witness, oi that of a paitv, and, 
(»f the paitie% that ot a delendant or tliat <d 
a plaint ilF. For if, as between light decision 
and mi-‘<leeision, the se,iU*s ot piohahilit\ 
appear to hang upon a le\el, his <*hoiee will 
naturall} fall on that side on which, it to the 
prejudice ot that side misdccisioii bhuuld en- 
sue, the, quantity of the mischief lesultiiig 
from it will he at the l()Wi*st pitch. 

I. Mischief of plaint ilFs mendacious self- 
serving testimony, compared with that of de- 
fendant’s ditto. • 

In geiicial, in a case wln re money is at 
stake, the qii iiitum of iiiischiet liable to le- 
sult Iruiii an erroneous decision pronoiuiced in 


favour of the plaintiirs side, and grounded on 
the mendacious testimony of the plaintilf, is 
greater than what is apt to result from an 
ei roneous decision pronounced in a case where 
the same qiiantit} of money is at stake upon 
the gioiind ot the mendacious testimony of 
the defendant. 

The icason is, that in the st.ition of plain- 
tiff It icsts with e\cr\ man to muliiply suits 
at pleasure ; to harass with suits any persons 
and any mimhci of persons at pleasure. If, 
then, by bis own testimony alone, he has 
obtained a jiidgmiuit against this or that one 
peison, tbat tcsiimoii) Ijcing genciallv uiuUi- 
stood to be niciidacioii'', — in such cu'^e, this 
one gIoundlcs^ demand liaxing succeeded with 
him, tlieic is a d.ingci Ic^l he should extend 
hi^ cntci [u i-cs to another, and then to an- 
other, and on without limit.'* 

'J'hi-. might he the i*asc, for example, if, in 
iht^ eliaiacter of an intoimer, a niiin weie to 
l.dve upon him'-elt to i.ust* monej hv hinwwii 
meiid.ieion-^ ti '^limonv in^tltuting, or causing 
t > he instituted, agaiii'-t a pei^on altogether 
innocent, a (‘haigi^ ol having committed some 
oifiuicc, to which a pciainiaij penalty, pay- 
able in the whole oi in [laiL^to the iniormer 
or witness, stands *anm'X(‘d ; and snp|)or(ii)g 
the ehaigc by his own tcstimon) . that testi- 
nioiiv ( the defendant lieing innocent) of course 

imuidacious. 

Rut though, on the supposition that any 
such pia(‘tic(^ as that oi making a trade of 
giving gioundlcss intoiinations suppuited by 
taisc ti*stimon) were liahilual, the danger in- 
dicated and tlie ahum pioduced by a given 
sum rai'^ed in this way bj a given number of 
suits, would be gie.iter than the dangei indi- 
cated and the ahum piodueed by the same 
sum rai-ed hv (‘vidimee (‘(ju.illv false in the 
same numhiM ot suits ot all otlni kinds taken 
togetlu‘1 , vet il^tollows not that, in anj given 
'•uit taken !)> itself (.-oid, indi‘pendenl ly of 
any su(*h*h.ihit nal piaeliet*, the cxisteiiee of 
which US siippo'‘i*(l, t<«i mere illustiation, to 
hav i* been a^cei tamed, ; meiKku it v m this case 
Is at .ill mole [)iohal)h‘, than, under tlie ac- 
tion of*i pe( uiiMi)*inli rest ol ccjiial value, it 
W'ouhl be in anj othci '•ort ot suit, whether 
on thi *plaintiir s onon llu‘ di leiidant’s ^i<lc. 

An inl^iincr is one wlio, at the invitation 
of the law, lends his hand to the administra- 
tion ot jiisiice. It follows not, that because 
a mail i^ ri’ady toi accitaiii pi ice to give true 

• In tins case, how^ever, the mischief pio- 
diucd in the shaiie of danger and alarm to the 
community at farge, will be apt to be less where 
the demand had for its ground a claim of in- 
deninilication (vi/. on the score of a loss already 
incurred, and known to he so,) than where .such 
jirevious loss is out of the ciuestion. 

c n.i'^iMi i'^, that, in the case of indeninifi- 
cition, the aggretrate quantum of possible de- 
mands, true and lake, is limited by the aggregate 
f|uaiiium of actual losses. 
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evidence, he is ready to give false evidence 
foi the same price* it follows not, any more 
than that because a man is ready, in the 
capacity of a judge, fer aceilaiii salary, to 
engage to administei justice, and do his part 
towards the due execution oi the laws, he is 
ready, for the same salary, to engage to prac- 
tise depredation under the name of justice 
It follows not, any mote than that because 
for a given price a man is leadv to engage 
to contribute to the defence of his country 
against the invasion of a toieign enemy, there- 
fore for the same price he is ready to engage 
to contribute to the destr uetion of Ins country 
in the service of the enemy It follows not, 
that berause by swearing tiulv he expects to 
gam £10, theiefoie he will depose falsely for 
that purpose , nor that, because, at the ex- 
pense of the same sum expended in costs of 
prosecution, he seeks the pleasure of levenge 
at the expense of any person who, no matter 
oii-WnAt account, has become the object of 
hrs ill will, — therefore, to gam the end of 
the prosecution, he will, in the rhaructei of 
witness for the prosecutoi, deliver ineiida- 
cioris ciiiirinative evidence 

In various agLs and countries, mischief in 
vast quantity has been operated by men in 
the character of informers But the testi- 
mony by which m these instances it has been 
operated — the testimony which has served 
as the instruriient of the mischief, has been, 
not mendacious, but veiacioustestiinonv, the 
fault has lain, not in the informers, but in 
the laws 

England, in the lime of Henry VII , af- 
forded a rernaikable example — probably the 
most remarkable that is to be touird m the 
history of iiiiy age oi nation — of niischiet 
flowing in piodrgious inasse" from this souk e 
But, in so far as it was the cause of terror, 
and a fit object of blame, rtie iiiisehief was 
the sole work of the legislator 1,-gws wel'e 
sown, that forfeitiiies might be reaped 

II Mischief of party’s mendacious testi- 
mony, eompired with that of extraneous wit- 
ness’s ditto 

In general, the quantity of mischief apt to 
result from rnisdecision in favour of either 
side, when grounded ori mendficiou4 testi- 
mony on the part of an extraneoih witness, 
IS not so great as when grounded on the men- 
dacious testimony of either paity, testifying 
in his own fa\ our 

The leasoti is, that it depends not on an 
extraneous witness to ongmate the suit, in 
the course of which his testimony is delivered 
it lies not therefore in his power, as m that 
of a plaintiff, to multiply suits at pleasure, 
and (if gain were to be made by unjust de- 
mands, suppoited by mendacious testimony) 
to multiply at pleasure occasions of employ- 
ing testimony as an instiument of legal de- 
piedation 


[Book X. 

4 To originate causes of suit — and thence 
in a remote way (though not to a certainty) 
to originate suits themselves — is competent 
to any man and thence to a man who, when 
the «>uit takes place, occupies the station of 
defendant To originate a suit immedute- 
ly, and without needing the conctiirence or 
antecedent agency of any other individual, 
belongs also to any individual which indivi- 
dual, as soon as the suit is instituted, assumes 
theieby the character, and occupies the sta- 
tion, of plaintiff But to OI igmate any sort 
of suit, either remotely, as m the character 
of future contingent defendant, or immedi- 
ately, as m the dial actor of actual plaintiff, 
IS the exclusive chaiacter of a party, and is 
incompatible with the station of extraneous 
witness 

III Mischief of party’s self - disserving, 
compared with that of his self-serving, mcn- 
dieious testimony 

In the Tase wlicie it happens to a man’s 
testimony to be mendacious to his own pre- 
judice, and not to the piejudice of any one 
else, — in such ease, if a decision conform.ible 
to it be giounded on it, which decision theieby 
conies under the desciiptiun of inisdccision, 
the misihief of 4uch misdecision does not 
stand upon so high^ a footing as that of a mis- 
decision to the same effect produced by any 
of the ordinary causes 

The reason is, that the mischief of the 
second order — the dangei and alarm,* — in 
compaiison with which the mischief of the 
first Older is much infeiior iii importance, 
amounts to nothing in this case A man, as 
olten as, without being guilt j, he chooses to 
confess hiinsdf guilty, will siiffei aceoiditigly 
let tills be undei stood But what, in this 

Ctise, IS the amount of the danger? — for how 
few are there who will be disposed to make 
any such chon el — and if there were evei so 
many inoie, wheic is the great harm done’ 
Nemo an* latin jtoite volens, says the inaxiiu 
‘of Roman-Gallic law But on the otliei hand 
comes the maxim. Volenti non fit injuria 
why lefiise to hear him whose wish it is to 
“ pel Nil,” if, in the judgment of the person 
must competent, he will not be injured by 
it ■’ So again as to the alai m For, by the 
supposition, the choice is the man’s own if 
foicc be employed, the case quadiates not 
with the present case, and who is there, m 
whose bieast any pam of apprehension can 
be infused by the idea of an evil to which 
he cannot be exposed but by his own free 
choice ’ 

But though. 111 this extraordinary sort of 
case, the mischief of inisdecision is not so 
great as in ordinary cases, still neither is the 
case altogether free from mischief For, by 

• Dumont, Tiatth de Legislation , — and see 
Introduction to Morals and Legislation (Vol. 
1. p Uii et seq ) 
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the manifest opposition of the case to the 
ordinary course of huiiian conduct, — men fit 
larffc, obiervinj' a man convicted on his own 
sclf-criininative testimony — on his own con- 
fessorial evidence, which afterwards is hy 
accident discovered or suspected not to ha\e 
been true, will he led to suppe^e or suspect 
it to be the result of secret subornation : 
su])ornation acting possibly by holding out 
hope of reward — more naturally bj holding 
out fear of undue punishment, or of injury 
in some other shape. 

Hence one reaMon, why confession in ge- 
neral terms should never be received, to tlie 
exclusion of coni[»lete as well as correct tes- 
timony fiom the same souree : to llie end 
that, in case of incorrectness or incomplete- 
ness, intentional or not intentional, such solf- 
regarding and self-ci iminative testimony may, 
from the appiovcd sources, count er-e\ ideiice 
and counter-interrogation (pcitormed at aii\ 
rate by the judge,) take its cliam*.' of being 
rendered coirect and complete : as if, instead 
of being self-iegaiding, it had been so much 
extraneous testimony, 

CIIAPTKr,»IX, 

oi/iriiiou .sAi i GnAiins A»t.MNsT Tin; incon- 
MIIICII MAY IMll’srNr Till M- 

hl'l.vts AS I lAltLi; 'lo AKlsK FlU.M I llfc \HO- 

MTION OF lliE LXCLUSIOSAUY IlUI.ES. 

Pank’ terrors, genuine and counterleit, are 
among the life-guai<ls ot abuse. From lefoim, 
be it what it may, teais are piote-^ed by 
sharp-sighted hvpociites — tears are felt and 
entertained by their weak-sighted dupes. 
Knavery presorts the idianta'iuagoiic mag- 
nifying glass ; and it is tluough this mediuui 
that ilanger is viewed by the eye ot imbe- 
cility. 

Anything which, in the case of the reforms 
here proposed, may contribute t(i,^lhiy the 
accompanying appreheiisioii, is dc^jrving of 
notice. 

The safeguards here in \iew may be ranked 
in the first [dace under two heads; — 1. Safe- 
guards against deception and coiiseiiuent mis- 
decision ; '2. Safeguards against vexation, in 
so far as unnecessary ami unprofitable. 

Under cither head may again be di^tin- 
guised — 1 . Snell a- exist or would take place 
of themselves, hut may notwithstanding be 
pointed out to good purpose, as being liable 
to be overlooked; 2. Such as, though not at 
present in existence, nor of a nature to take 
place of themselves, might (as it seems) be 
established to good purpose, and may there- 
fore he considered as eventually waiting to be 
established. 

Under the head of existing safegua?ds, the 
following may be worth noticing : — 

One ground of alarm may be, the danger 
VOT.. VU. 


of mendacity, and consequent ueception and 
inisdecision, from the giving an unlimited ad- 
mission to the testimony of the plaintitf. 

lly way of antispasinodic against the ter- 
rors from this source, it may be proper on this 
occasion to bring to mind once more the tes- 
timony of experience, certifying that, in so 
many oases, w'liere, by the reason of the most 
cogent interests, the mendacity - promoting 
force has been at its highest pitch, no symp- 
toms t)f mischief from this source have ever 
been disccrnihle : habitual and professional 
depi edators, delivering their testimony against 
accomplices, under the temptation olfercd 
by impunity instead of capital puiiishnieiit, 
with the addition of peciiniuiy rewards to an 
amount far hcyoiid what are usually offered 
to individuals at large. These are rcwaids 
c.iiiiiblc by truth as well as liy falsehood. 
Ibit 1 C wauls, equally olfcicd, and not carnildc 
but by mendacity, are the icwaids by which 
servants iii liadc, who have goods to 
froiii tiadcis, their iiiastcis. to ciistomcis, aie 
invited to steal the goods, and then hy their 
tesiimoiiy cli.uvc the customer w'ith the re- 
ctiptof them — the customer, whose true tes- 
timony caiiiiot be opposed tOi^ieir ineiidacious 
ovidciice, 

Ltiwycr. Tlic dcfciidaut will stand exposed 
to wliatcicr danger is attached to the udiiiis- 
sion of the testimony ot the plaititilf. 

A’dii-Lini'iiir. Good, hut while, from the 
iuluii^siou given to him, the plaiiitilf derives 
the faeulty ot delivering tube testimony to 
tile prejudiee of the defendant, — so, by the 
adiiiissiou given to the testimony of the de- 
ti'iidant, does the defendant derive the faculty 
ot dctciidiiig hmiself, tor which, by the siip- 
po'-itiou, the simple truth is sutVicieiit. Truth 
opposing hei«.clt to the plaiiitiif, truth giiiug 
her support to tin* defendant, — {daintilf and 
defendant t>cijig,in other lespccts on equal 
tciius, — in favour of which side he the odds? 

Hut a case that in reality will fre- 
quently happen, is, that the matter of f.ict-, 
not witlistaiidiiig till* coiisequeiices of it with 
rcliitioii to till* iiiteicsls of the defendant, has 
not fallen under hisieogiiizanee. If, the de- 
fendant having been w'oiinded, it he hy your 
hand that the wouijd has been iiillicted, it 
rail seurci^'^y happen hut that the fact must 
have fallen within your knowledge. Hut if it 
has been hy the teeth ot a dog of yours, or hy 
the horns of a bull of yours, this may as well 
have happened, you being at a hundred miles 
distanee, as in your presence. The plaintitf 
being pi edisposed to lie, and having his choice 
ot lies. Ills eiiiT’will he, that m Hu* seeiic he 
feigns, you, the defendant, shall not he one 
of the actors. 

jVim-Laii'i/i’r, Doubtless this will be his liest 
policy ; just as, under yoiii ow'U established 
and therefore faultless system^ were the 
tradesinairs servant to steal the goods, and 

Pp 
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then swear he had delivered them to the cus- 
tomei. It would be bettei pohry to suppose 
them delivered .it his house out of hit> pie- 
sence, than in ins presence, .dthougli the tes. 
timoiiy of the customer, to whose loss the 
theft and the perjmy arc lomnutted, would 
not be admitted to contest it 

But, tile dooi being, b> the supposition, 
as completely open to the testimony of the 
detend.int ns to th<it of the phiintiff, and the 
fact on which the phnntilF gi omuls Ins cl.um 
being by the supposition a f<u‘t .iltogether 
fuNe, — the case will be, th.it the defendant, 
if he contests the el.urn, believes the f.iet to 
be false Undei whatever sanction, thercfoie 
(call it oath, c<ill it what else you will,) the 
plaintiff affirms, oontiaiy to tiuth, his pei* 
suasion of the existence of the f.ict, the de- 
fendant will of couise nfliim Ina pei suasion 
of the non-cxistence of it Here, then, it 
must be confessed, we have a d.inger of dc- 
ceptJo as w’c have in all cases in whu h tes- 
timony IS admitt(‘d But the plaintifTs stoiy, 
being by the supposition an uttci falsehood, 
has everything to feai fioin sciutiny, fiom 
countci -interrogation, fi oiii wdnite vei countei- 
evideiice can be*afFoided by (ireumst.inces , 
while the asseition of the defendant, being 
true, can find nothing to oppose it ti oiu eithei 
of these soui ees 

Now observe how the matter st«inds under 
yoiii system. Innumeiable aie tlie instances 
in which the f.ict constitutive of a light on 
the pait of Titius, being tiue, would he tes 
tified and put luyond doubt by the testimony 
of Titnis, it, 'fitius ficing phuntiif, his testi- 
mony were admitted In peih.ip-. (he gie.itei 
number of these nist.mces, the l.ut being .is 
well known to the dehiidant as to the pl.iin- 
tilF, and the defendant not being disposi«d to 
be at the expense of peijuiy to save p.iving 
wh.it in justice lie ought ti p.iy, he would 
do one of two things it the f.ui h.id falkpi 
W'lthiii his eognizaiice, ho would eorticss it , if 
the taet h.id not idl 1 oi«Miiider lus eogni/ame, 
yet, hc.iiing it swoiii to by the phimtilF, and 
not looking upon the pl.iintiii as a man who 
would peijuie himself, he would not, upon 
his oath, deidaie his disbeliet of the statement 
swoi 11 to on the othei side < 

Now wh.it does \our system iii\,*^his c.ise 5 * 
To the evil-doei it insures success and tii- 
iiinph, without peiilot peijuiy, or expense 
of litigation to the innocent and injured, it 
cnsuies loss, without hope ot safety — injuiy, 
without the jiossihility ot self-deteiiee 

Lawyer Well, and what then? He should 
have been wisei It should 'li.ivc been Ins 
caie to have provided himselt with legal evi- 
denre 

Non-Lawyet Ills caie! Yes but can it be 
a secret to you, that m many cases such pi o- 
vision would be impossible that in others 
the preenutinii would be resented .is an insult. 
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and the tiansaction itself (the contract, or 
whatever it be) out of winch the right arises, 
he by that means rendered impossible ’ And 
suppose him (like Du'au and no Duke) never 
to tiavel without a tiain of witnesses at his 
heels have you any scciet you lould supply 
him with, to enable him to keep them alive 
at pleasiii e •* 

He should have piovnled himself with legal 
evidence ' Do you and y oui s, ft oin the lowest 
to the highest of you, know what legal evi- 
dence is? Would you let him know, if you 
did-* Did you evci, w'ltb y om owm goodwill, 
do anything towaids letting men know what 
(on this sul)|i>ct 01 on any othci) the law — • 
the law whiih you eveiy d.iy compose on 
pieteiice of ded.uingit — is? Have you cvei 
ce.ised to do wh.itevei w.is m youi power to 
pi event all such knowledge fiom being .it- 
timahle — to keep all oueh knowledge out of 
then 1 e.K h ^ 

The system wdiich the suitor supposes to 
be cst.ihlished — the system on the eorihdenee 
of which he acts, is the system dedaied to 
him by domestic experience, light ic isoii, and 
conimun sense This sy s(t m he sees puisued, 
even by you and yonis, in some (.ises de- 
ceived by yom ind ‘hitig.iblc self-culogiuiiis, 
he concludes it tov,be putsiied in .ill c.ises 
Your cxieptions, extensive and niiiinrous as 
they .lie, how should he divine (hem? To 
give himself the le.ist (h.mee foi it, it wmuld 
be neiess.iiy foi him, at the outset, to begin 
with dise.iiding his oidinaiy guides, common 
honesty and i omnion sense 

Heie may he the place to obseive once 
moic, that tlie iitm(j-.t daiigci which e.in be 
.ippichcnded tioin (lie Ireest admission ot selt- 
soi viiig testimony on both sides, is inteiioi, 
tai Intel lui, to tli.it whuh, iindei the techiii- 
lal systtMii, li.is place in every d.iy s pi.idice 
In .ill cases, fiom the most lightly to the most 
! he.ivily pen.il (peisoiial injiiiies, acts of depie- 
dation, of malicious desti in turn,) wheic 
• an injui^ by whuh <iii indi\uhi.il is the nii- 
niedi.ite sulleiei is tieated on tlie tooting of 
a crime, — the testimony ot the paity iu|uied 
(testifying mulei the iniliieme ot an inte- 
lest in tlicstiutest sense peeumary, vi/ th.it 
constituted by costs, — ,ind al\v.i\s under the 
sinait of the injury, be it wh.it it ni.iy,) is 
.idmitted undei the name of evideme and 
uiidei the sort ot sanction lesoived foi those 
dedal iitions whidi aie leieived undei the 
name <ind on the footing ol evidence, — the 
s.inction of an oat/i, ioi tilled by the eventual 
punishment attached to the hii.idi of it 
while, on the othei side (the defi ndant’s,) 
though, undei the ii.ime ot the dehiite, the 
party, if present (whuh in sliglitly pemil 
causes it is not necessary th.it he should he,) 
cannot ‘lie prevented liom saying what he 
thinks fit, — yet, what he does say, not be- 
ing coi robot atod by the sanction of an oath. 



INSTRUCTIONS — ULTERIOR SAFEGUARDS. 


595 


Ch.IX.] 

nor bcinp; subjeotable to counter-interroga- Ulterior details niiu:bt, in this place, bo re- 
tion, is not reeeivod under the imine nor on garded a*' ‘^uperlluous-jind premature, what 
the tooting of rvu/cnce.^ above will ‘-t'rve tor an indieation of the 

What to the present purpose, is this eiuK to which the pr(i|)ost*d aiiangemont is 
question: — If no ini'^ehief is cxperiereed directed. To frame an .ij»i)Osite sj^ern of 
from the admi'^sion ot ^elf-^('rving tes- book-keepiinr, wherein, tor each cause, the 
tiinoiiy, the admi'^'-ioii of it on tin* plaintitrs labour of regi'^tratlon could he leduced with- 
shIc — on that side on which (as hath been in the compass of a ti*\v woiaK, uould lie a 
seen) it most dangerous, — eaii anvgreatei consefpuuitial ta'^k, and not a dilVieult one. 
danger be reasonably apprehended from the I speak ot tin* s\^t<‘m of legi'-tiation as 
admi'^sion of it, from the unreserved exhibiting llu* mtiinnnm of misehic*! tiom 
admission of it on both sides? deception and <*oin 'emt misdecismn li.iving 


The aI)o\t‘ observation^ on the sategu.uaK 
whndi already exist, mav ^uHice to dispel all 
vague h'ars that gieat piejudice to justice' 
would iC'^ult from the aliolition of the exclu- 
sionarv ruh*. 

An ulterior safeguard, wliich is not, bufej 
whiidi miglit hi*, and ought to Ix' e'(al)ll'^lled, 
i'' the regi'^titition of e\idenci*. 

1{\ till' legi'sliation of evideiict', I do not 
mean tin' committing of the (•\idence to 
wi it mg /// /<;•/////// s ; Init merelv the making 
a memoiainluin of tlie specie-^ and nature of 
till' evidence, undei apjio^ite heads. 

'rile inimediato U'-e is, lo ‘^llo\v, on the 
occasion, the stiengih of eai'h aitich' ol I'vi- 
dence : to indicate the sifengtli ot it, as tar 
as the di'iiomination to vJ^liieh it heh'iigs, ami 
under which it is entered, ma} be conducive 
to that [)ui posc. 

'file ulteiior u^e is, to put a mark ot dis- 
tiiK'tion upon every cause in vvliicli, on the 
side ill favour of which the deci-ion was pro- 
nounced, the iiia-'^ ot evideiici' was, m point 
of s| length, in any respect below' iheordinarv 
standaid. 

The ultimate use is, to indicate, not. indeed 
the ex. let ijnanlitv of tlie miseliief ( for w heii 
then* is none, none ean he indicated,) hut 
the tminmow of the iiiisehiet W'hieh, in the 
w.i) of mi'-deei-ion, undi*r anv head of infir- 
mity or suspicion, ean have owed itshiith to 
the Jibolition of the exelnsionarv^yle : — 1. 
Judgment for the |)lamtilf. KvidenK.' for tin* 
plaintilf, none hnt the plaintiir.s testimony. 
J^videnee tor tlie defendant, none hut the 
defendant’s testimony. ‘J. Jiidgnnent lor the 
defendant : state of the cviileiiee the sanu*. 
8. Judgment ag.iin for the [ilainliff. Evnlenee 
of the [daintiir delivercil by him, or not deli- 
veied: the fart (the eollative, or saj inves- 
titive, fart, by which the light in question 
was eoiiferred on him) not having lallen with- 
in his cognizance, nor any other fact serving 
for proof oi it in the way of eirenmstant ial c'vi- 
denct'. Extraneous wilne-s, Matthew Mar- 
tvr : his^te-timony exposed to suspudon liy 
interest derived from relationship, — he being 
husband, son, father, hrotlier, partner, s(»r. 
vant, master, to the plaiiitilF; or h;^ specific 
pecuniary inteicst, in such or such away; or 
by improbity, iis evidenced by his having been 
<'onviek'd of .sUch or Mich an oirence. 


iiiiiimity of ('viilec lor its cause. I s^v ///,. 
uuiinnum ; it h g imdei stood that, sup. 
posing in I'verv i ni'-i' the decision given in 
favour of that side ol I he eau-e on which the 
^videnee was thus defeetive lo Jiave been 
•roneous, the gieatcst mmilu'r of causes in 
wl.ieli this error eiroi tioiii this source — 
rtiitUl Ii.ive taken plaei*, is tliu-^ Inouglit to 
view. Hut so it 111 . IV be, that iii no one of all 
tlio^e instances was the deci-ion cri(ij-»«i»iis : 
still, ill this i*a--e, the wind marinunn is not 
less apposite than it the decision was erro- 
neous in all those iiNtaiiei s. 

On the pie-ent oeeasion, in speaking of 
iiifnm and su'*‘peetal)le evidiiiee, those causes 
alone ol iiifei loi it v' need be tliouglit of, tli.it 
liave lieen bimiglit direetlj to vii vv in the 
course and fin the pm pose of the pii'sent 
wink. In a svstem ol legistialion, in so far 
as adapted to the end heie m qiK'stmn, the 
seveial other ean-.e-. of inliiniity would he 
eqn.'illv entitled to a place. 'IMie heads being 
exiiressi'd by ajiposite denominations, — the 
opeiation ot making, on the occasion of sneh 
cause, till' s(»\ (Mill entries under tlios(» scvcml 
heatls, would ineseiit little diHieulty. Mei- 
e.anl lie book-keeping, an art whieli, under the 
I'Mbtiug s\ stiuii ot nomenclatuie, is rlouded 
and [leiplexed b) obscure ami unexplained 
fictions, ine-eiifc- much more.'* 

* * 'j'liu^i^ much being sdid of one part of ihe 
proposed system of judicial book-keeping, a word 
or two, for tile purjios'i of sketching out a gc- 
lUTcil idea of the remaindir, may perhajis not 
ajipear niisemplo}ed. Suggested liy a lollective 
view of all the ends^if justice, the system, taken 
in both Us ])arts, eniliraces in itsdesign all these 
se\tral ends. 

Of t fie part liercmbrc particularly in question, 
the ob|ecl#s to ])revcnt misdecision : it accord- 
ingly ])res nts continually to the view of the le- 
gislator the several quarters in which the seeds 
of niisd cision seem to be most apt to lurk. 

Of the riinaining ]>art, the object is to jire- 
vent needl*‘ss and avoidable delay, vexation, and 
exjien^e. Taking, therefore, for the standard 
(luantity of iha^nass ot collateral inconvenience, 
tne quantity which exjierience has sliowm to he 
sulHcicnt in a v.a^t majority of the wliole nuniher 
of causes of all sorts, — it calls iijion the judge, 
in each instance in wlncli tli.'it stand, rd quantity 
lias been cxi eeded, to jmint out, by a)>j>osite 
entries under ap))os]te lieaiU, in Ins view of the 
matter, tlie cause by wdneh such excess has lieen 
necessitated, or at any rate produced. i W‘ 
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Lawyer. What! morerecoids? and hare 
we not recoi ds enough already ^ and is there 
not enough m them ^ and is there to be no- 
thing said about John Doe and Richard Roe ^ 
and do you mean to confound the dibtinctioii 
between courts of lecord and courts not of 
record ’ 

Non-Lawyer. To make answer to your 
questions, the matter of your records may be 
divided into three portions — 1 Sheer lies , 

Of the established system of mercantile book- 
keeping, the object in view is to enable the in- 
dividual whose transactions it is employed to 
record, to ascertain at any time the balaiue as 
between the amount of assets and debts due, 
with the amount of ]>rotit or loss irom each 
source; for the purpose of raising to its maxi- 
mum the aggregate ot the one, and reducing >+ 

Its minimum the aggregate of the other not ‘ 

speak of other subordinate objects foreign to the 
present purpose 

Of a lational and honest system of juditiil 
boo4»*! jcinng (not to sjieak here of the uses to 
individuals in tlic character of suitors, or of the 
uses to the ludge,) the uses to the legislator would 
be, to enable Imn to reduce to its niiniirum (he 
aggregate amount of misdccision and failure of 
justice on the one hand— of judicial delav, ex- 
pense, and ve\ati(/n, on the other* and tins by 
indicating in each instanced (in ho far as it is 
susceptible of indication) the maximum, and, if 
possible, the actual amount, of each individual 
mischief produced on each occasion; with the 
cause, so tar as it may be discernible. 

Of the actually existing system of judicial re- 
gistration and iion-registration (tor omissions 
nave their effect, and their use,) as estibhshed 
by and under the technictd and tee-gathering sys- 
tem, what true account can a man hncl to give ^ 

That the rj(fect of it has been, most < ertainly, 
and the dei>i(jn of it almost as certainly, to en- 
able the masters and journeymen of the justice- 
shop to cheat and deceive their customers 

<)f the natural and inevitable causes of com- 
plication (which IS as much as to say, of an extra 
degree of expense, vexation, lyid clclay,) a col- 
lective, and It IS supposed pretty complete, view 
IS given in a Table annexed to another wortv 
\Scoldi Reform, in Vol. V of this collection ) 
and along with them, fon illustration, unclei each 
cause, a set of examples, exhibiting the suits of 
difflrent descriptions in which it is most apt to 
have place. A certain porti m of time (and that 
lia]>piiy a very short time) pointed out by ex- 
perience, IS taken tor the standard these are 
called bitnple causes To (Siis standard aM other 
causes are referred: they are calltV complev 
causes. Taking any given individual cause, — it 
the length of time it occupies extend consiclcra- 
bly beyond that standard length — it it be of such 
a length as to require ad)ournmcnt, the demand 
for the extra length must have tor its cause some 
one or more of the causes cnuOicrated in the 
Table. These causes being all ^foreknown, and 
previously understood and ranged in the form of 
a table-— the judge, as his wan ant for the ad- 
journment he puts upon it, makes a memoran- 
dum of the existence of such cause or causes, 
each party at the same time being called upon to 
annex to such indication a memorandum of the 
assent to, or dissent from, the matter of fact as- 
serted by It 


[Book X. 

2,flmpertinent and useless truths; 3. Instruc- 
tive truths. The instructive truths — that 
IS, heads for the reception of these — it ii our 
wish to preserve , thdugh it would requii e a 
microscopic eye to spy them out and if 
they weic of iron, so much the better, be- 
cause in that case a magnet would save tune 
and scrutiny. 

Ot the sheci lies and impertinent truths, 
I agi ee with you that there is enough already , 
and theiefoie it is we piopose that no fiirthei 
additions shall be madetolh.it pat tot the 
stork If your lohsli for the dish lem.iiiis 
after the odor luen has evapoiated, you know 
wbei c tliei e is enough foi it 

Couifs ofiecoid — eoui ts not of record ' A 
pi ec lous distinction, ti uly ' A precious end it 
and a piccioiis use has been made 
of it * Know you then of that judge, whose 
opciafions will he likely to be hcttei seemed 
agtiuist eiioi (designed and undesigned) — 
against needless delav, expense, and vexation, 
by the assiuanee tluit they will be biined in 
oblivion C<in theie be so miieh as .i pic'- 
teuec foi omitting to pcipetuatc the iiieniory 
of evoi V thing tluit p.isses(e\c*ept the veihi.igc* 
of advocates .ind paities,) unless it be the 
little importance oil the cause, eompaicd with 
the delay, expense, cuul vex<ition, .ittadied to 
the registration ot it And do you not know, 
that the use aimed at by the distuietion, and 
by the consequences grounded on it, w'eie to 
secure the judges that iii vented itag.unst the 
competitioii of judges below them, <uid on 
one side ot tbein^ and that, among the civil 
courts not ot recoul, the equity coiiits — the 
courts which i eject, as “ beneath then dig- 
nity,” all causes of less than £10 value— are 
at the head of the list ? 

So much as to the safegiiaids against mis- 
decision. For the avoidance of uiineccssaiy 
vexation, an important maxim remains to be 
hi ought to view 

I Slippy; e the ends of justice substituted to 
the cnila. of judicatuie I suppose liypociisy 
unmasked 1 suppose honest eyes opened, 
imbecility ui honest guidance I suppose the 
door thrown wide open, not only to all will- 
ing testimony, hut to all lights that are to 
he el'citcd liom interrogatories administered 
to unwilling testimony to unwilling testi- 
mony, wbiitsoever he the now teriible, the 
now tiemendous, fi nits ot it lights collected 
without lescive, from uuw'illiiig witnesses, 
although the icsult should be the duniinshiiig 
the multitude ot misdeeds of all kinds, and 
diminishing (if English lawyers and then 
dupes endure to see it diminished)* the har- 
haiity, as well as imbecility, of their penal 
code. 

In throwing open the door to self-crimi- 
native dVidence, one exception, though but a 
temporary, and thence a limited and continu- 
ally expiring one, would require to be made. 
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No adlIlis^io^ of such evidence {i<;ain.<t lof- 
fcnces anterior to the promulgation of the 
law: the reform slioul^ not he retrospective. 

The reason is alnutst too obvious to bear 
mentioning. Transgressions already connnit- 
ted are be\ond tlie reach of prevention: pu- 
nishment would be misery in waste. 

Not that, because the case were called a 
criminal one, there would be anything gained 
to general utility by extending the provision 
to the exclusion of satisfaction on the score 
of injury; viz. where the autliorof the injur\ 
cannot be a loser but the sullerer by it must 
be (and to the same amount ) a gainer. Hut 
under the existing technical system, such is 
the structure ot the established forms, that 
if the e.xainination of the defendant remained 
forbidden to the one [iiirpose, it would ic- 
niain alike forbidden to the other. 

To the abuse here in «picstion, no eoricc- 
tion would, could, or ought to be admiiiis. 
tcreil, but in the way of statute law'. To 
render the correction retiospei'live, would 
include in it an operation of ci past facto 
law’. IjCgislators shrink with iimtorm horror 
fiom the idea oi such injustice .lurisprii- 
dential law’, from tiisl to last, was formed by 
it. Not a step can .-li? take on any fie-Ii 
gioiuid — not a tie^h st(.*p can she take in any 
ilirectioii, that is not stained by injustice (*t 
this desciiption. 

CHAPTER X. 

U l’( \ l’ 1 T n 1 A T lO N. 

AuMNsr the (ollow’ing errors it (’oiiceriis the 
judge to b(* upon liis gnatd : — 

I. 'riie suppo..ing that then* is any man, 
of w’bo^e tc-tiinony it i-. ceitain tlnit it will 
tbrougboiit betiue tiue to the puipo..e ot 
wan anting the judge to ticat it as couclii- 
sue. / c. e.\elu-i\e of all count er-evidcucc. 

’2 'I'lie .-uiipo-ing that tlien^rf any man, . 
o! whose testimony it is ceitam ifi.it it will ; 
thioiichout he untiue; \i/. to the pui|iOseot 
WMir.uiting the judge in ielu..uig to hear it. 
Not that the I’l’i lainty ot its being tluoughout 
iinti nc, w ould in<Inc(< any thing like accrlaiiity 
ot It., ht mg thionghoiit unui>tiucti\e. 

.‘J 'flic siipno-iiig that theie exist., any one 
SOI L of inti iest, which, on the occa-iou in 
f|ucstion, can he siiic .-o to oveipower the 
lorc’c of the standing tuli’laiy inteiests, as to 
render iintiiith on the pait ot the testimony 
ceitaiiiin any pait, niiu’h less in the whole, 

4 — ^<»i’ itiiiulnr ot interests acting in a 

inendaeity-|iiomoting direction. 

/>. The su|ipO'Uig tliat because, as to this 
or that t.ict, the testimony in question is in- 
contestably tal'C, and even niciy:laci(nis, - 
that therefoie there is a certainty of its being 
false as to this or that otha fact: iimcli more 
aa to all the other facts. 


C. The supposing that, wtiero tiiere are 
divers interests, to the action of which the 
testimony is exposed on either side, there is 
any one ot them that ought to be neglected, 
as it destitute ol force. 

7. The supposing that, where there are 
divers interests aeting on the same side, the 
aggregate force with w’hicli they act is to be 
learnt by counting them, witbout regal d to 
the separate force of e.'icb. 

'J'lic above propositions are the general re- 
sult of this w’oik. 

The aiiatoiiiic.il view (shall w’o say ) above 
given of the inimaii iiiiiid, — does it quadrate 
wifli tbetriilli? No person by wliuiu this 
work can ever be taken in band — no person, 
male or fcm.ilc, high or low’, rich or poor, Imt 
is compcli’iit to judge. 

Hill if it be, what iinist w’c say of the pic- 
tui(‘ guen ot it in (he hooks of jtnispriidciicc? 
of Ihc pictiiK'of it, as rcicried to, and wrought 
(lom, oil every jiiiisprudciitial l>ciic|^<’f.* 

Judging of It from fiiose hooks and those 
hciichcs, Is (his bianch of piactical science 
fif science it is to be called) in any better 
state than tin* science of aiiatoniy, W’lien the 
ciiciilatioii of the blood 'I’as uiikiiow’ri, and 
nerves and teiulAiis wcie confounded under 
one name .• or Ilian chenneal sdonce, when 
the great Plowdcii, no less |)rofound in che- 
mist ly than in jurispi udeiicc, gave in the 
pedigree of (be metals, certifying them to be 
(he issiK* in tail lawfully begotten by Stephen 
Sulphur upon the body ol Maiy Mercury? 

Hy way of coiifiast to the above proposed 
mcnicntos, and tliaf the reader in whose umler- 
staiidnig (lieic is any picdilection for reason, 
oi ill w’liosc bcai t llicrc is any concern for the 
W'clf.ncot niankind, might take his choice, — 
If ii.ul been in my intention 1o subjoin a view 
of lliosc (iocinneiits to wliich English judges 
•lie at picscnt in (be habit of rcsoitiiig tor 
(lien gindancc, and wbi.’li (in addition to, or 
in cxpffination of, flic particular decision, the 
-ly.poscd pinpoi t ol Inch has been preserved 
l»y cliancc, ) (lie ad\oca(cs on each side are 
wont to picsint them with ni that view. 

Tlicsc (locnnu^its would laiige tlieniselvos 
iiatinally into two classes: — 1. Coiisidcra- 
(loii^ juiicly tcciwiical, i. c. having no refe- 
leiicc 10 > any tiling that will heir the name of 
icasoii. 2. l'iai;intnta rd/mHu/m ,* coiisidcia- 
(ituis cnutamiiig in tliein more or less of the 
iiiattci of icasi.n. Fragmimts they cannot but 
be called ; iiiasiinicli as, containnig, almost 
without cxccpliuii, no reason imt on one 
side, nor of jhat anything licttcr than a loose 
and hiokcii hint, they cun never, in any in- 
slancc, he coiisidcicd as amounting to an 
entire reason, but only to a quantity of rough 
niatfer, by the help ot wliicli, with due iiia- 
iiagcmciit, a reason might be inad»’. 

Of this research, wiiat, it may be ngked, 
would be the use ? 
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Illustration — illustration merely Amuse- 
ment, and nothing more or, it (iiiythiiig be- 
yond amusement, tins — that the pui teutons 
woi tlilessness and depravity of the technical 
system, and of that soi t ot trash which among 
lawyers goes by the name of science, may be 
placed in yet anuthei point ot view that, ot 
the mountain of their nonsense, the relative 
as well as absolute magnitude ina> be mca- 
suied by the molehill dunensioiis ot such part 
ot their pioductions as, without abuse ot 
language, may be capable of passing undei the 
name of sense 

To engage in any such lescarcli, in the 
hope of any iiisti uc tion, which in any othei 
point of view could aifoid payment tor the 
hiboui, would be to scuutini/e the contents 
of the til St gic'at dunghill that piesented it- 
self, for the po^csiblo peai Is oi diamonds that 
might be to be found in it It would at the 
best be like the leading over and studying 
the SflSilotheca of Alchemy, in the expecta- 
tion ot meeting with instinct ion ap|)licablc 
to the advancement of modem c hemistry In 
the course of a twelvemonth, it is not im- 
possible but hcicand theie a result might be 
found presenting k fact of ^vliich no modci n 
chemist IS apiiii/cd But, in less than a 
thousandth put ot the time thus spent in 
the pill Ileus ot folly and imposluie, tacts of 
uioie use and nnpoitance might be bt ought 
to ceitainty, and toi the tii^t time, by tollow- 
ing the ti.ick ulieady opened by genuine and 
unpolluted science 

To sub)oin a view of these lawyer’s ica- 
sons, technical and seim-iational, to the pic- 
sent woik, had, as abeady obsei ved, been my 
intention But, cousidciing the bulk to which 
the piesent piibluMtion has ahi*ady swelled, 
the 1 ‘ompletion ot what may be* found to say 
on this topic must he t>ostpc)ned As for speti- 
inens, they have been ali eady sVen technical 
considerations in the chaptei on lest^ialives' 
and cisew’heie, fKu/mdita rafwnahn in some 
of the leasons toi the t?Aclusion ot selt-cl,'s- 
bcivnig evidence, in the leasons toi excluding 
the tesBinony of a wife agai^ist hci husband,* 
in the use made ot the w'oids necessity, 

course ot tiade,t &,c 

' • * 

f 

CONCLUSION 

We we now aimed at the concdiision of this 
woik atew loading lon'iileiatioiiN ha\ c been 
piessingupon out minds tin on!{boiit the whole 
course of it At puseiit I spcMkipai tuiilaih 
to Englishmen, the application to othei coun- 
tiies will not be diflicult 

1 So tar as evidence is concerned (and 
Ibe limitation need not be anxiously insisted 
on,) the existing system of pioceduie has 
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beta framed, not in pursuit of the ends of 
justice, but in pursuit of private sinister ends 
— Ill dnect hostility to the public ends It 
13 time that a new system be tiamcd, really 
diiected to the attauiiiient of the ends of 
justice 

2 The models, the standai (is, the exempli- 
fications ot the proposed improved system — 
nay, of a peiteet system, are not objects of 
a Utopian thcoiy, — they aie within every 
man’s ohseivation and expenence — within 
the range of evciy man’s view — within the 
ciicle of evoiy private man’s family. 

3 To tind these models ot peitettion, an 
Englishman has no need to go out of hi** own 
country for invention theie is little woik — . 
toi impoi tation, seal ce any English pi ac*tice 
needs no inipiovcmont but fioin its own 
stores consistency — consistency is the one 
thing needful pieserve ouiisistencv, and pei- 
tection IS accomplished 

4 No new poweis, no tamperings with the 
constitution, no revolutions in power, no new 
authorities, much loss any foreign aid, ore 
ncccssaiy All that is necessary (^aiid this is 
nccessaiy) is, that the laws made tor the pui- 
posc should be mad^‘,by the lawful legislator 
— not by a powei suboidinate to that ot tlio 
legislatoi, taking advantage ot his negligence, 
USUI ping his authority, legislating witli ina- 
dequate means, in pursuit ot sinister ends, 
on false pietenccs 

5 Nothing moie is recpiiicd, than the ex- 
tending, in all causes and cases, to iich and 
pool without distinetion, that relief whit h in 
eeitain caines and cases, and in ccitaui dis- 
tricts, has been affoi ded to the poor tom (by 
the appointed guardians and ti lends ot the 
people) iioni the I opacity, or abandoned by 
the ncg1igen(*e, of then natural cneini(‘s 

6 It leqiinos, indee'd, the establish men t 
of local jiidiiMtines but even this is not 
innovation (not that even innovation, wdieio 
ii^cessaiy, inould even be declined) — not in- 
novation, but lost oiation and extension Jie- 
stoxdioiu — of pow'eis once in existence,* be- 
toie they w'eie swallowed up by the tiamcis 
ot the existing system of abuse, under favour 
ot tlieir own icsistless power, w'oikmg by 
then own bauds, coveted by then own dis- 
guises, in pin suit ot tlieir own sinistei ends 
Et tension — the icstoiing, though with some 
increase of amplitude, to one half of the island, 
the foiintau's ot justite so happily retained by 
the othei f 

An aplioiism not unfiequently quoted, and 
scdclom without appiohaiion, is that (^t Ma- 
cliiavel, in winch the taking the constitu- 
tion of the eountiy to pieces, toi the puipose 
ot biiiiging it back to its hist piiniiplcs, is 
spoken of i's a wise and desirable com sc In 

• The Saxon County Courts. 

+ The Shtiiffs’ Courts and Borough Courts 
111 bcutlaiid. 
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(lie cbaracter of a pcneial princijtk* oxtciwl- 
to all btate‘<. and to ev«‘ry branch of the 
constitution of every V^de, it ih founded on 
vulgar prejudice, and leads to iniseliief. It 
su|)poses a eonstitution formed all at onee : a 
supposition scarce an\ wheie leali/ed. It sup- 
poses experience woitli nothin^'; and herein 
lies the great and niisolnevous al)sur<lity. It 
supposes men in the savage state endued with 
perfect wisdom, but growing b'ss and less 

wise as L-xpeiience accumulates, and progress 
is made in the track of ci\ ili/ation. It sup- 
poses that, to make the llritish constitution 
better than it is, we oueht to biing it back 
to what it was in the time of William HI., 
or Charles 1., or Kdwaid I , or .lohn, or Wil- 
liam the Coii<|ueior, or Allied, or Mgbert, 
or V oitigi'iii, or Cassilx'liiiiniis ; in whose 
reign it would still have exhibited a picture 
of de.g('neiac\ , if coinpaied with the piime\al 
gohh'ii constitution of New’ llolhtiid or New’ 
/e.iland. 

In the case at present on the carpet, the 
supposed wisdom of the maxiiii ni.iv lliid an 
apparent coiilit iiiatioii. M\ doing awa> the 
woik of live or siv hundieil sears, iiiul thiow'- 
iiig back the s\stcin ot fuoci'dme, as to the 
most fiiiid.inientai paits, into the state in 
which it was at the tnfle of Kdwaid I. and 
much earliei, a mountain of at"|s,> might be 
lemoved, ainl even a near ai.,ii mh to per- 
fection made. Wh\ i Mecaiisc in primaple 
there is but one mode ot si'aii’Iiing out the 
t luth : and ( bating t he eoi nipt ions int ro<luci*d 
by superstition, or liaud, or lolly, under the 
mask of science) this mode, in so t.u- U' 
truth has been searched out and bioinrht to 
light, is, and ever has been, and evei will be, 
the siine, in all tinie>, and in all jihu’es — in 
all cottages, and in all palaces in even la- 
inilj, and in every com t of ,pi't ice. Jh the 

dispute what it mat, e\ ei\ thing that 

is. to be seen; hear evert hody w lio is likelv 


to know anything anour me mnitcr: hear 
evervbody, but most attentively of all, an<l 
tirst of all, those who are likely to know 
most about it — the parties. 

Under the liist Nonuaus, as under the 
.Saxons, tin* parties w’oie always pie'^ent in 
eouit, w’boever eke was pie-eiit. Kaeli was 
allowed to appear foi bis own benetit ; each 
w’as eompelled to appear for the benefit of 
bis adversary. 

Under the first Normans, as under the 
Pii-xoiis, jnstiee was within the reaeh of every 
man : be might have it, in many eases, with- 
out tiavellmg out of bis own luindn d ; — in 
almost all cases, without tiuvelliiig out of 
his ow’ii (‘oiiiif j. W’ith, or even without, the 
assistaiuc ot a horse, most eommonly he 
might betake hiniselt to the scat of judi- 
catuie, aiid ictuiii, without sleeping out of 
his own hed- at the woist, he might go one 
d.i}, and return the next. 

With minds of a eertaiii texturg^ -i>'«*iny 
points might peihaps he gained b} ({noting, 
as it It weie an aiitlioiitv, this eoneeit ot 
Maeliiavel. lint to rest the cause of utility 
and truth upon {irejudiees and wild conceits, 
would be to gi\c a toimdation of cliaff to an 
edifice of gianile.' In a woik which, if true 
or usetiil for a nionu'iil, will be sous long as 
men aic mim, the hiinioiir of the day is not 
woitli catehing at any sui'h (nice. 

In {loint of t.ict, then, I mention it as mere 
inatler of accident, and in point of aigunient 
as no hettcr than an aigument ad ItauuHcnif 
that the sj-iein of {uoccdure here pro|)()sed, 
hapjieiis to he, in its fundamental piineiples, 
not a novel, but an old one. and I give it 
for good, not het ausv it i- old, but aUhomjh 
It happens to lie so. I’.irfies meeting face to 
face, III (‘oiirts msir to theii own homes; in 
countv conits, and, where pojuilation is thick 
enough, in liumhed-eourts or towii-eoiiits. 

t 



NOTE ON THE BELGIC CODE. 


The code recently promulgated for the king- 
dom of the Netherlands, forms in many re- 
spects, so far as regards the law of evidence, 
an advantageous contrast with most European 
systems of jurisprudence 

Its superiority is most decided in the de- 
partment of pi eappointed evidence, paiticu- 
tarly under head of contracts formalities 
being, as it is fit they should be, prescribed, 
but not pa emptvt ily so A contract, although 
informally diawn up, may yet, if signed by 
the parties, be received in evidence There 
is tkxXT'yt system of registration for written 
contracts. It is an article of this code, that 
oral evidence is not admissible to prove the 
existence, or to disprove or add to or alter 
the contents, of a wiitten contiact in form, 
but to this exclusionary rule there are two 
curious exceptions: one in favour of the 
poor — the other in favour of the mercantile 
classes If the property dependent on the 
contract do not exceed the lalue of one hun- 
dred florins, or if the transaction which gave 
rise to the contract be a commercial transac- 
tion, oial evidence may be heard These ex- 
ceptions render the code more wise and just, 
but much less consistent 

In the department of testimonial evidence, 
the only absolute exclusions are those of the 
husband oi wife of a party to the cau^e, and 
all relatives of a party in the diiect line but 
the lelatives and connexions of a pai ty in any 
collateral line ^as well as thftse of the hus- 
band oi wife or a party) to the fouith de-* 
giec, are said to be repioihC (in the Dutch 
\ crsion of the code, ga oraaht ,) as arc «^lso 
the presumptive hen, oi sci>ant of a paity, 
all pet sons dncctly or indirectly interested 
(pecuniarily) in the caused and all persons 
who have been convicted of lobbeiy, theft, or 
swindling, or who have sufiered any ajffiiUive 
or tiifamizmg punishment 

It IS probable, though not clearly apparent 
on the face of the code, that the words re- 
prochC and gewraakt refer to the old rule of 


the Roman law, by which the evidence of 
two witnesses is conclusive evidence (plena 
probatw ) in certain cases and the meaning 
of these phrases probably is, that a witness 
belonging to any of the classes above enu- 
merated, shall not be considcied a witness to 
that purpose, — viz the puipose of forming a 
plena prohatio, m conjunction with one other 
witness. If this be the meaning of the appa- 
rently exclusionary rule, it tends, pro tanto, 
to diminish the mischievousness of the mon- 
strous principle of law to which it constitutes 
an exception 

It seems that the parties themselves cannot 
be heard in evidence under this code, with 
this exception, however, that a party may be 
required to admit or deny his own signature; 
and several other exceptions closely resem- 
bling the juramentum expurgatorium and the 
jia amentum mpplelo^ turn of the Roman law, 
which have already been explained 

Among the bad rules of Roman law which 
aie adopted in this code, is that which con- 
stitutes the evidence of a single witness in- 
suflicient to form the ground of a deeision. 
The place of a second witness may, however, 
in many instances, be supplied by a written 
document, which is in such cases termed a 
commencement de pteitvc par Cent 

A nilc deserving of mutation in this code, 
IS that which permits childien undei fifteen 
years of age to give then testimoiiv without 
oath Their title to credence evidently does 
not depend upon then capacity to understand 
the natur^T'ot a religious ceiemony, but upon 
then pomr of giving a clear, consistent, and 
probable nariativc of what they have seen or 
lieai d 

On the whole, this new code — so far at 
least as regards the dcpaitinent of evidence 
— may be pionounced, though still far from 
perfect, considerably bettei than either the 
English system, oi the othei continental mo- 
difications of the Roman law. — Editor, 



GENERAL INDEX TO THE VOLUMES ON EVIDENCE, 

VIZ. VOLS. VI. J. VII. 


The letters a and h are for col. 1 and col. 2 respectively. The letter n stands for note* 


Aberrations of expression, and of inemory, 

VI. 2.'>:j-.S4. 

Ablative facts or events — meaning of term, 
vii. 2706. 

Abolition of imprisonment for debt — errors 
committed l)y some of the advocates ol, \i, iso-Kl. 
Abridgments, — belong to transcript's in ef- 
tcct only, > ii * 

Absconding as evidence of guilt, vii. 

Absence of party — decision in, vii, 

Absurdity — none so gross as not to find de- 
fenders, \li. ‘210. 

Accessaries after the fact — lawyers become 
by the manner m which thcf tlelend criminals, \l, 
100. 

Accident — application of equity judicature 

to. Ml. .'101 h. 

Accomplice— dilTiculty in getting io give evi- 
dence, M ITlOa. 

— Ilow far statements by, arc evidence against an* 
other. Ml ‘t.'l//*. 

— testimony of not oxcUnh-d, Ihougli uniting interest 
and improhity, \ii 114-15 

Accounting — eases of, jury tiial unfit lor, 
vi. ari 7/ \ isi 71. 

iinpossihlo to limit the iminlM v of witnesses 

in, vii .VU it, 

iiuihility of commoii-law courts to grapple 

with, Ml. 201 //. 

Accuracy of transcripts — arrangements lor 
securing, vii. 110-50. 

Accusation, in ccclchiastical court practice, 
vi. io:i. 

— false, as iinprobahleas the comini''ioii ol the oflenco 
chargisl. Ml. 117. 

Accu^c<l person — falsidiood, silciic^or eva^ 
Sion of, 1IS ev 'deuce of guilt, mi 21-20, 

jufiieial exJimin.'itioii ol, Ml. .'W-41. 6Ve Inculpa- 

tne; Selt-ineulpati\c. 

liow tar his stat<*ment'- helie\od. Mi. 5*'9. 

oath should he tendere«l to, if employ e<l at all in 

judicature, M. 3‘25. 

Action — none without motive, vi. 

— human, eitlicr o\ti*rnal or inti rnal, \i. 217 h, 

— and n«‘gationto a'*t, occasioned h> inotiM's \i. 257. 

— iiicaciiurt. tSV-c Suit. 

— .cimI, maiinel' in which cMdeiice collected fur, vi. 
407 a. 

Acts of Parliament, Statutes. 

forms of coiiMctions before Justices in, vi. 

414^1. , , , 

Acts of the Legislature — should be recordea 
and in.^le public, vi. 77, 7 h. 

Adjective and subfetaiitivc law distinguibhed, 
vi. 7a,205n. 

Adjective law — evidence belongs properly to, 
vi. 205a. • 

Adjournments — long of courts, evils of, vii. 
2H-5. .... 

Administration of oath — solemnities for, vi. 
310 - 21 . 


Admiralty Court — alHdavit evidence in, vi. 

10. Abolished in United Stales, 41. 

jobbing m, \ I. tl. 

nrnde of extraction of evidence in, \i. 1,02-9. 

St'f' I’xtraelion. 

Admission of a fiet ns party evidence, vi. 
277 Krrors of jiulh'aturc in not taking more ad- 
xantage «>f, 27*<. 

AdmKMons — interrogiif ion should bey'^s'^i- 

tial to thoir btMug aete«l on as eontessions, vii. .31. 

Adscititious evidence deiined, vii. 120. Kx- 
amined, 127-') Divided into t\\ o kinds ; tlie .samo 
parlies in a different forum — the same ioiuin but 
different parties, //>. 

aberrations of Knglish law rc'ganling, mL 170 3. 

Advertisoiiu'iit for, assi-'lninX* to defray cx- 
ponse of CMilencv, rt»eonimended, mi. 370, 377 

— torgery of, should b(' punislied, mi. i p)//, 1 \\ a. 

Advocate. Srr t'ounsel. 

Advocates — parties slumld be suliject to in- 
terrogation b\ their own, \i. 33/1-8. 

AlFeetioiis ot interrogatois and res[>ondeiits 
towards e udi other -how' far they may be calculated 
on, vi. 34<i, 347. 

Atlidavit — an instance of unpreappointod 
written exidi nee*, \i 2l'J// 

— per-^on con\u*ii*il ol perjury not excluded from 
making, \ii tio 

— eMdeiiee — ililleient kiiidn of, m. to‘2 

in what s It ma;^ be ad\ aiitageou^ly omploy- 

td, M. I.Vi, PiO t'beeks necessary for seeiii'ifv of, iV>. 

in i]>titudeof, as practised, m l.t// 1, 37- tU, 389 w, 

4/13,107; Ml. 21/)/7, 21.), ‘2.")2/), 3 /m/), 171 A, 191-7, 
.5/)s/», wioA. 

coud.ade 1 Willi intci’roeati\e e\ ’deuce, m. 38. 

r in k smu*-,s in recei\ iiig though imtnistwortliy, 

M 39, U), 

— bi fore arn'-t for debt, \i 179. 

— though object lonalile e\iden<*c, received to the ex- 
e’n^’Um ol the !)e‘»t, vi 

-- the only evulenc'c on w'hieli judges will deride, vi. 
10 k .Sinister iiit«‘rest gives uceasioii to, l/il 
; — lor grounding dt^^y on in ubseiu'c oi a witness, 
vii .'i.V.k 

— lor prc.eediire on attachment, V i l/)8, 17/i-7. 

— for ^loeeduie on information, V 1 1/»7A, UiS)/, 177 9. 

— vvitnessrs — eross-exammation of refused though 
liny l)e#n eouit, vi. 43oA. 

Airuiiivits (.'ompiired with dopoMtioii'', vi. 3ft. 

— ill bankiuiitcy, vi 432 6, 

Allirinutiun uf tacts discuiiformablt to tlio 
couF'-o Ilf naturu— motives tenilinn to, vii. Iffi-i I. 
A^e of witness — elFectofontcstiinony, vi. 

— not a ground for exclusion of testimony, v li. 127-32. 
Agent — rcsDondent to bill in equity coin- 

pelleil to speoK tiirough, vi. 110. 

Air balloons — theory of probability illus- 
trated from, vii. 036, ilia, KX). 

Alfhemy referred to, vii. 100. 

Alexander the imposter, vii. Do b. 

Alexander — (eluimant of earldom of Stirling) 
trial of, \il. ITHw, 123 «. 

Alibi evidence considered with reference to 
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general index to the 


sources of belief, vii 111 Time and distance with 
regard to, 112 

Alibi evidence — publicity tends to preclude, 
VI 378 

^ — dithculty of fabricating, increased with the num* 
ber ot Witnesses, vii 74 b 
generally false, mi \\2b 

remedic*) for the evils ot -witnesses to have evi- 
dence to character , notice of plea , power to delay 
cause , acquittance provisional, \i 37'1 , vil 113 

as eflected by probabilities as to tia\e]ling, vii 

09 


Allegation — testimony of a party called, vii 
2f}Zb 

Allegations .and depositions — false distinc- 
tion between, vi 299 

Aineiulrnents to bill in equity — nature of, 
vi 44^484 

— delay occamonod b>, vli 21(1 b, 217 n 

— in equity eouit procediiic— granting and refusal 
ot considci cd, \ 1 4Si-8 

Aiiieiica — secret procedure according to the 
Roman system abolished in, vi 41, 601 a 

Amicable intei rogation, accompanied by ho- 
stile-effects of, VI 117 -51 

— causes— greater number of in equity tlian at com- 
mon law, vii 5\7n 

A iy;es tors — wisdom of oui, vii. 90 

Aneicfft deeds — authentication with regaid 
to. Ml 179, 192 193 a 

— facts— admission ot transmitted evidence to piove, 
\n ir)7/l», l(>7/>, 108 

Answ ci s — pi omptitiide of, a security foi ti uth, 
vi 

— in written evnlciiCc should he numhored with the 
questions, vi 411-3 

— talse or evasive — how far evidence ot delinquency, 
>11 21-9 

— qiuMtloiis to witnesses should out of the, vi 
384-5 

— to bill in equity— piactico as to, VI 401a, 111, 115, 
481, vii 292 a 

amendment of, gi anting and icfusal of, \i 

455-8 


Aiilicipative survey of evidence — purposes 

to be serv ed by, v ii 2 W 

as a sn< ccdcinenin to oxclu'^ion, vii %0-7I 

Plan 1 1 cinniiu tided, 370 Ktsults, tb Conti ast with 
special plea<iuig, ib 

Antipathy the leal cau'-c of the exclusion ot 
witnesses on religious grounds, \ n 120, 427 a 

Apology for exposuic ot the technical sys- 

tem, vn 329-34 

Appeal — definition of, vi 42^1 a 

— del ly occasioned by the system ol, vu 21 1-lG 

— rceomniendation to give effect to judgment dunnb 

dependence of, vii 2\bh • 

— how fai a siicted meiim to publieitv in keeping the 
inferior com t light, tounden <i, vi 3>8/>, 359 

— liberty of, in case ot weak ciideiice being iouzidcd 
on, vu 163 

— use ot ludicial regiutiatioii loi the purposes of, \i 

330 5, 409 ‘ 

— use of a scale of prubativ c force for the pm poses of, 
>1 17, 2285 

— erroneous secrecy of inlciiof judicatme may bo ic- 

mcdied on, vi 307 I 

•— none admitttd, propcily speaking, in criminal 
cases, V 1 382, n 1 \ 

Appeals — statistics of, show the state of ad- 

ministration of justice, M 5(>4 

Appeaiance — meaning ot, as a technicality, 

>ii 281 n 

Apprentice and mastoi — effect of connexion 

betw'een, on evidence, >1 100-1 c 

— — formalities ot contioct between, vi 525a, 52S5 

Appienticcship — contiacls of, the siibjectb 

of rogistiation, vi 507 a 

Arabian Niglitb Entertainments cited, vii 94 a 

Arbiteis — nature of procedure before, vi 


480 5 , vii 321 5 and n 

Arbitr.uy power — exclubion of evidence an 
iiistiuiiient of, vu 339 5 


Arbitration — defects of the system, vi 481 w 
Aiehetypal — the woid explained, vi 122#/ 

— draught, for preliminary authentication, vii 186> 

194 n • 

Areopagus — coiiit of, noticed, vu 432 b 

Aristotelian school, vi 239/7 

Arrest — reduction ot evils of, vu 250 i, 251 «. 

— for debt, vi 179 *S/r Tmpiisoiiment 

— in mesne process— intioductioii of oath before, \ii 
20 tw 

— of defendant without warning —occasional neecss* 
sity lor, vu 2315, 212 a 

Art — tacts belonging to, becoming the biib- 
ject of evidence, v i 5/2 

Ai tides of accusation, in ecdcsiastical couit, 

VI 491 

Ashburton, Lord, noticed, \i 389 
Ashhiii st. Justice — on Exclusion ot Evidence, 
\u 3105 

Assassination in barbarous tunes occasioned 

by oaths, \i 318 

As-^ault — varroub methods of prosecuting foi, 
VI 407 

Asscmblrcb — legislative, publication of dc- 
balos of, v; 78-9 

Asseition — false, w her cun it consists, vi 227. 

— and ev idence— talse disl'iiction between, vu 20(» 
Assi/cs — bandying ot (aiisesat, vu 237/#, 

2Wa 

— length of inttrval between, vii 211, 172 
Association — effect of in giving vivauty to an 

impression, m 252 ^ 

Assumpsit — action of, vi 314 a 
2 \stiology — illusti*ations of judicial absin di- 
ttos iioni, \ii 210 5, 211 a 

Atheism — charge of, when made by lawjcis, 
VI 149 5 

— no good ground for excluding a witiie‘is, v i 100 , 
vu 120-3 Cannot be prov ed by e xtraneous ev idciK e, 
421 Jt admitted, shows the witness's icgaid for 
truth, 422 

Atioeity of an offence — how far aground for 
incredibility, vu 115-17 

Attachment — proteduie by, vi 4G8, 476-7, 

vn 197,512 5 

— motion for -plaintift s evidence taken in, vii 490a 

Attaint — pro^^ecution ot jury bv, vi 415 
Attomptb as affording evidence ot delinquency, 
vu 205, 21 Iiifumative circumstances applicable, 
21-2 

Attention at the command of the will, vii. 
571 5 y 

« - want r;\j| in ns f u as may be necessary to truth, 
should l>o punished, vi 290 

Attestation — foiniiilaiy of, enables onginal 
to be distinguislied Iroin transciipt, vu 1 17 ff 

— of deed*?, \i 510 5,525-0 Only cci tifics recognition, 
517 « 

— Ol w ills, VI 538- 11 Abcriation of Lngli&h law ns to, 
542 51 

2 \ttesting witnesseb — authentication by, vu. 
170 5, 177 a 

— — to deeds, use of, VI 525-0 Should bo more than 
one as an impediment to toigtrv, vl 5 18 

consukiations as to the evidence ot, regarding 

authenticity of the script, vii 191-2 
Attorney — client’s communication to, should 
not 1)0 exempted from evidence, vi 99, 100, vu 
473-9 Client 

— situation of the intercstb of, in taking dpiinon of 
counsel, vn 310-17 

— has to tear all the odium incurred by the legal pro- 
tcbsion, vu 233, 2075 

— warrant ot, \i 480-1 

— ccicbiastjcal, uses cxcommuiiicatiou as a means of 
getting his bill paid, vn 425 5 

Attorncy-Gcneial — power of, toiestoie com- 
petency of witnesses l)y coniessiiig to errors in the 
lecoid, vn 130-8 
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Attornoys— prorodiirc by attachment in dis, 
Auili niuram jnutim — tlie adajj^o caiiied out, 

VI 311 -*i n ; \11. .M‘2 h • 

Aiulitois o( public accounts — abuses as to 

foi*s of, \ii, ‘200 n t. 

Au^tiia —dc^potiMn and '^ccrccvof procedure 

in, \i. ')04. 

— law of noticoil, \ii. iS/r 

— (‘nniinal cfflo i>t iiotu‘O'1, m. 4"» t* 
Authentication eon'^ldeIed at lari!:e, vii. 174- 

ir,;-. 

— lU'liiiition of, and connexion ^\lth priMppoinlcMl 
exiilein***, \ii 171. 

— •snUjfct-in.itturs of, \ii. 171, 175 Applicatuin of to 
n‘al, oi :il, iuul ^ i illi n i \ mIoiiuo, i/>. 

— iiiodi's ot. 111 tin* ot t*\nlen(M*, mi. 175- 

Isi 'J'o})H‘s oi nujMir.x x\i!li rnMnl to, 17 i, ipi 

— inode-, of, in tile (M lO <ii |»n \ .)ti‘ (‘onti act ual t \ idcncc, 

\ii. 17fi-*'0 Dinct, 170. < in inn^taiiti.d, 177-sO 

— modus of, in of written tdhcial anil cdsuullx- 

wntten. Ml 1 ^ 0 , l^l. 

— proMsional distniv^nished from definitive, mi ls3-i 

— rules for, l.si-K rnlimm.ir^ ineitimr of parties, 
iSo. \n‘het> p'll diMiiLTlit lor pro\ isional, IsO. 

— aherratnnis of Knuli‘'li law reijai diii.c, \ii 

No iiroMsional, ISS. Ilxelusion on testimony i»f 
]»arties, ISO-Oii. \\ »tnes4,'s non-attestim^ exi'lude*!, 
i‘M)-‘2 Admission ot ni'-trunu nts \\ itlS>iit .nithen- 
tieation, 102 3 IMaiis adopted wliin doenmeiit in 
power of ad\ersar\, I'M o. Olheial eMdeiiee, Ifi") 

■ — of the mmntes ot eoiirts, M 

— ot preappomteil eMdtOiee, ith and t Un'ty 

M .013 7/ ‘>15- U). '1 he \ai lous Kinds oi, ‘>1*1- Hi 

— oi wills ahei ration >oi lait;li''h lil^^ a^^to, m 54*2-51 
iVntlicntieit V - models ot dii?[)i()\ int^, vii. 18U 

IHl A'ee I )i -authontiealioiu • 

Author -^hocked wlien a^-oulh at tlie levity 

with wliieh tal-e aiVidaMt tnated, \i 4o")/r 

— incident ohsi r\ed h> in a 'JhirKi"!! \ess< 1 mi oi/> 
2 \ntlioiit\, elleet ot in pioduein.; b het, vii. 

mo/j, iio*fA. 

Auto.t»r.iph writings — supiTior advantages of, 
especially for w ills, M 535-7 Keeommen<l€‘ition'!> as 
to the mode of miKim^ alterations m, 535-7 

Aut()^ia|tliy :is si iii 0 cni& <»l aiitliciiticati(»ii aJt 

\ I. 515 

Avoidance of justiciability as ovidcncc ot 
(;uiU, Ml. 50-53. 

Awards — motions on, vi. 4H(), 4)^1. 

IJacon noticed, \ii. .VjO 

— ins taking hiihes refirred to, \n 215 

Bail — - cxaininalnm ot, an instance of a part\ 

Intel roLjateil, xii. 5 m 3, 5iM. 

--eomnioii eh.iraeterised, mi ‘2s3f/, 2-'l-^ 

— holdiii!^ to tor debt, M. 333// . i 

Balloons* tlieoiy ot cicdilnlity ill it"*! rated 

troiii. Ml (M/i, IM//, Hh>. 

Jkiiidving eau'scs tiuin couit to couil, \ii. 
235-i 

liankrnptey — procedure in, vi. 4SS. Altera- 
tion of law , //> // 

— cause s alhilaMt e\nlen«'ojn, \i. 12// 

— - and iii‘«ol\(.ne\ -laetitioiih distinelioii l/i twetu, \i. 

ISO//, MI 3s3//. 

— pet it loll in--d« l»ts proMsl hy had e\ ideiiee in,M. 1.52// 
liapt 1 ^ 111 — ri/^i-tiiition ot, siilisiiiuted tor tlnii 

of hiilh, \i. 573// T.aw altered, ///.;/. 

liar, the. St r I'oun^el. 

liailiaiians — rea’-on ol tlic credulity of, vii. 02. 
liarker v. liraham and Norwood — ciibc of, 
vii. ‘231-*^//. 

Iia^t:lrd' — re^i^tiatiun of, for dccL>ion of the 

incidenot* ot nuuiitenaiiee, M 572//. 

liathing place'' — indecent expo.Miies prohibit- 
ed at, \i. 35Sf/. .33*2 n 1.5. n 

Bathurst — Loid, noticed, \1. 492/?. 

Battle — trial bj, vii. 11.3 a, 202 /y. liibtance, 
115 yy. Kcpcal, iO, 
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Begging the question — otbraey ui in snpport- 

im; tail.icios, mI. r»l /». l52/r. 

Bel«:ie Code — note on the, by Editor of ori- 
Rinal edition of Rationale, vii. o6l). 

Belief — meanings given to the term, vi. 220 h. 
2.1f)//. 

— considered with reference to inntrohahle oriin))o.s- 
sihle thinvfs. Srr Imi>rohahility aiul linpossihilitv. 

— liifUeulty of ohtaininy? tor lalse .statements, vii. 3*s7, 
3ss. 

— extent to which tlie proirress of may he alleeted hy 
physieal coercion, vii. lu.S. 

— amount ol, eonetded to what an aeciiseil person 
says. Ml 3s'). 

— in testimony —foundation or cause of, \i. *2.15-11. 
rro]>en-«ity to heliexe, *2.15 // Interest to lx lic\e, 2.3h. 
J''\perienee the toundation, i//. < 'onformity of ev- 
perienec, 23d. (‘aiise and ellci't, *2.17 Impo'ssihllity 
ol traemj^ sources of helief farther than e\t)erieii<*e, 
j/i. 2.‘H Olijeetioiis to tlie prinLi])le of experieneo 
answered — pimeiples ot common seiisf, the inoial 
sense, \'i* , 2iS-213. Nott* on Ihiee’.s theory of pro- 
hahilities, *213. Farther note hy tin* I ditor' 21 K 211 

— deelaratioiis of may he* hoii^ht to any ahsurdity, 
hecausL* cannot he proved lalse, vi 557. 

-- 111 plieiiomena iiiHuenee w liieli the e\t**nt of Know'- 
ledee in the iniliMdiial must ha\e on, vn ')1-H 

— Ill tacts diseonlormahle to tlie course of nature 

inoti\es tendimc to produce, \n. 105-11 

- and trii'^t worthiness- eoimexioii between, \f 

Bell’s. S\stcm of Deed', ipiotcd, vii. 

Bench, Set' .Fiidp:c.<. 

— Kiiin’'. -Sc/- Kini''H lt(.iu.h. 

Bcnclit of ch'i'yy iiholisthcd, vii. lG5rt. 
Bcntham. .S'<r Author. | 

- iMlitonal uopcc i.f thi‘ iiianni‘i' in \iiiu‘h lie eoiii- 
posed the Rationale ol Faidi'iice, vi. 20|. 

Bcithclcini -case oi, cited, vn. 12(>/;. 
Be7,cu\al- -Mciuoircs dc, quoted, vi. 41S/(. 
Bias — lucaiiiug of the expression, vi. 24U/>, 

•i'll) «. 

BIhle — evidenci' for the, an illubtrution ot 
transmitted eMdenco, vii. 15S?i. 

— Halley on thi*aiithentieily of the, considered, \i 243. 
Biganiv — lii'-t wile’s evidence not taken in a 

pioseenlion for, vn, Is.l /i 

IJiU — finding of by f;i and jury, once siTvire- 
ahle, mav an evil, vi 172//, 173//. 

Bill in Equity — method of procedure on, vi. 
411-5; vn.274//. 2‘»2//, I'l*), .5.30. 

- — amentlmeiit on -wh(*ii fcranteil, vi. 455-H. 

eoiisid(‘r(*d .is tuMiishiii^ (*\ idence, vi. 70// , 431 w. 

— - tO Is as ev.imiitition of (leleiidaiit, vi. 135//. 

— ^ eomp' U il-dls'ei MiiLT eMdenei‘, Ml 171//, 172//. 

— tlie m^Midaeity of, vj. Jus, 4s2-.3, vn 22*0/, 257, 
.J51//, .35.N 153 

- tleiiHet/l <*onMetion to he expressed in aiisw'or 
to, 91 2.3 , \ 11 255 

— - delays 111 proct dure on, vn. 215-17, .51.5- 15‘ 

- .snh'titutiun ot instrimu nt ol <lemand tor, vn. 
270,271 9 

testimony of eo-di leudants .as regards one an- 
other, m pro(*e<liii<» on, vii .512 7. 

Bill' iiv»eqnil\, tor the pioduetion of evidence 

list of, MU 2'»‘i // 

Bill- cro^ in equity, vi. 4S5. 

Ihll ot exceptions — nature of, vi. 41H a. Cu- 
non*- i>roeedure on, with regard to the judge whose 
eliaige is ex(*epled against, 41S-1'). 

Biilh — iiuuiher ol childicn at, vii. 88 a. 
Baths as a subject of registration, vi. (53 «, 
51.7 (/, .5711- 1 .S'( /• ('.om-uliii'ical fact,. 

— iVKisti'.itHfn substituted for, vi. 573/*. 

AiiuiiilaKiit (it the law, ?t> ». 

Bishops — their aequisition of coiisiatorial ju- 
risdiction, mi 2'il6. 

— cliaractciiscd, vi. 273//. 

Blackstoiie noticed or quoted, vi. 02 w, 99 n, 

KMI//, 1 ts //, 3J3, 4li!»//, 170, 48l w, .l'i2 « ; vii. hO, iy«6, 
•*•11//, 21-2, 2W. •270 n. •273//, •2sa, •285, VJ-} it, 3111 
MU', ill), oUi, 517 5. 51s<i, j50 
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Blackstone — compurgation denounced by, vi. 
aiS, S16n. 

Blandy, Mary — case of cited, vii 55 b 
Blasphemy — punishment of, vii 423 a. 

Blind arrangements of procedure — exclusion 
of evidence occasioned by, vii 537-42 
fixation of times for Judicial operations, vii 239, 
240 

Blood — corruption of, vii 43G 6. 437 « 
Boards — irresponsibility of members of, with 
its causes, vi 557^, 558 

Boasting ot iniquity, considered as evidence 
of guilt, vh 33 a 

Body — existence of in two distinct places, an 
instance of what considered incredible, yet bclie\cd 
in, vii. 81 5, 82 rE 

— deatl, rules tor disposal of, vi 571 and n 

— rule that it must be found, to convict of murder, 
considered, vii (i8 d, 09 

Bodies public — want of responsibility in, vi 
5575, 558 

Bolingbroke — incident to noticed, vii 45 w 
Bolton & Watt — copying machine of, vi 57fi n 
Bonorum — Ccssto^in Scottibh law, vi 181-2, 
Reform in, 181 n 

Book — extracts from, refused as evidence, vi 
389-91 

Books — allusion to the Greek ad^ige con- 
cerning, vi 5 a 

merchant's, as makehliift evidence, \i 58 6, vn 
1516, 167, 525 6 

Book-keeper —evidence of to cliaigc a cus- 
tomer, vii 123, 5256 

Book-keeping — judicial, system of vn G3 6, 

61a, 595-6 

Boi rowed, or adscititious evidence, vn 127-9. 
Botany — advantage of nomenclature to, vi 
442 

Bough ton, Sir Theodosius — trial of Captain 
1>onnellan for the murder oi, noticed See Dounel- 
lan 

Btadlord — ciise of, cited, vn 22 n f 
Binmiii — cutious rules of evidence legaiding, 

VI 272 

Bra/iei — case of, cited, vn 428 

Bribes — none directly taken by judges, \n 

204 

Biibeiy — protected by beiinj made notpiove- 

ablo by one witness, \ii 526// ^ 

Biitish constitution— ineiitb audd^'meiits bf, 
vii 451 a 

Button — Chicf-justi<ii% quoted, mi 460 a 
Biougham, Loid — his baiikiuptey couiV act, 

vi 488 92 

Browbeating witnesses?, » i 33 a, 338 a, 406- 

408, 4266 K\tcnt of licence that sliouM Ik* allowed 
to depot tment, 406 q^inndity of witness may make 
him appear di*^honcst, 407i Tlnows unvlai ranted 
imputation on witness, td 1)4*( line of brow Ixja ting 
in pi ooticc, 407 ft Judge should iiitei to e, 107 Mo- 
tives which pi oinpt the adv ocate, 107 J udge should 
express his opinion ot witnesses probity it appaient, 
407-8 W itiicbses retaliating, 408 n Appeal to tlie 
public, 408 

Biovvne’s (Dr ) admiralty piacticc quoted, vi 
491 a, 496-7 

Bniiiel, Mr — copying machine ot, vi 576 w 
Buller, Mr Justice, noticed •or quoted, vi 
140 6, 175, 184, 391, 418-19 , ^ii 42.1, 425, 17 J, 48491 
on exclusion of evidence, \u 3406 

Bum-boat act, v ii 5UG n 

Burden of pi oof — on whom should it lie’ vi 

136-9, 213-14 How arranged according to natural 
procedure, 136-7 In English ciiuity courts 137-8 
All common-law courts, 138-9, 


]gurdcns on property — use of registration for 
exhibition of, vi .575 6, 

Burials — method for preventing before the 
extinction of life, vi 571 9» 

Burn, Dr. quoted, vi, 494 n. 

Binning on the hand — a lestorative of the 
competency of a witness, vii 431-5 
Business — factitious ci eation of by lawyers, 
vn 201-4 See Interest, sinister 
— motion— considered, vn 215, 246 

Butchers — fallacy of their exclusion from 

juries, vn 61 n 416a 


Cabell V Vaughan, case of, cited, vn 190 n*. 
Cacotheism — an improper ground for exclu- 
sion of a witness, vi 106 6 , vii 423-7 Catholics, 424 
Quakers, 4‘25 Porffons excommunicated, ?6 Anti- 
pathy the real cause oi such exclusion, 426, 427 

Caducity See Superannuation 
Calas, ease of, eitccl, vn 17 a 
Calumny, without publieity — ^judge would 
ho a prey to, vi .355 6 

— character evidence gives an opening lor, \ji 57 6 

— oatli of, vi 322, 323 

Caiiuk'n, jt^oid, notieed, vi 492 a 

contesbing to a bill of exceptions, vi 418 

Ills conflict with Lord Mansfield, vi 145-8, .534a 

Canning, Eli/aibeth— case of, quoted, vi 304, 

305, vn 876, 57071 

Capias — .ibsconding after a wi it of, vn 50 n 
Capital punishincnts, vn 44 a, 58 67 a 

Capital — acciimijlation of, noiaibhed by the 
unlnnit<*d right ot testating, vi 531 9i 
Capital punishtneAfc — laid on because ciimi- 
nals eso.ape through quibbles, vn 453 

.SVcJJeith — punibhment of 

Cases — utility of, as a gioundwork for sta- 
tutes, V 11 ilO 71 

Casual evidence — value ofconsidcicd, vi 173. 
Casually -written evidence, VI 164-5, vn 121- 

126 Applies to let teis and memoranda, 121 Cha- 
racteristic fraud oi, t6 hen dial under what pre- 
cautions to be admitted, 122 Not to be admitted 
in place of intei rogation ot witmss when tint can 
begot, ?6 Case ot a party demanding the bciipt 
of another, 121-4 Of a paity ottering hib own, 121 
PiLcautionaiy regulations, 125 

testimonial m some icspects inferior to, 126 

auilieiitication in the i a*<e of, v ii 180-1 

— Its chance ot si]])crioiity to oral, fiom near- 

ness to the ev ent, vn 138 6 

real e\ ideiicc transmitted tin oiigh, vn 152-4 


Catholic^ Jigion — exercise ot, would be pie- 
V ent judicial dibclosuieb ot confession, vi 98, 
99 , v^T 6U1 

Cfitholics — treatment ot testimony of, by 


English law, vn 421 

Cause and elFect, i elation between, vi 237 


evidence tioin, in the deducing of priui events 

tioin pubtdior, and mtc cena, vn 62-61 
Causes See Suits 


— appi opria tion of different sorts of to diffei cut courts 
considi red, vn 2s9 290 

— bandying fiotn com t to couit, vn 2 16-9 
Causes celebics quoted, vn 75 w 

average duration ot, \n 51 n 

inniutc ''itting of transactions in, vii 467 6 

want ol nUcicbt in, liom every thing being re- 
duced to form, VI 411 6 

liequcncj of contiadictory testimony in, vi 199 a 

Cautionary instructions ioi the ifte ot the 
judge m weighing ovidoncc, vi 151-175, vn .56 j- 
598 Piopnety ot such nistiuctions instead of 
unbending rules, vj 151-2, vn 561-7 Considera- 
turns in weighing evidence, vi 15.1-.5 Improba- 
bility a cause of suspicion, 151-4 Interest, 154, 
156, vii 567-73 Pecuniary interest in paiticular, 
vi 156-60, vli .571-5 Effect of situations m life 
on evidencCi vi 160 4 , vn 575-7 Interest from 
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the sexual connexions, vii. 577-81. Interest fron^ 
situation respect to the uuit, 581-4 From iin- 
proluty, 585-91. Cautions as to ca*>uully written 
evidence, \i l«4-5. Hearsay, 185. K\idenoo col- 
lected, not in the best nioue, 155 fJ. Scale of tni'%t- 
worthiiiess, 187-8. What is the best eNidence, 188-9 
Scrutiiiizin^i^ — cttcet of, 159. \^ ritten and'oral evi- 

dence compared, 170-1. Original and transcripti- 
tious, 171-4. Primary compaied with hearsay, 172 
rroappoiiited compared with casual, 175. (MIkmuI 
compared with iinotlicial, 173. Scale of trustwor- 
thiness according to English law, 175. Instruc- 
ti«>ns. 

Central Ciiiniiuil Court — monej |)aiil for ad- 
mi-bion to, vi. 58*2, 72. 17. Shorthand writer in, 
41 i 7» 

CeriMiiony of an oath, vi. 300. See Oath. 
Certain — nothinf^ wliieh interest may not 

make people maintain to he, vii. 82//. 

Certainty an<l uncertainty as applied to evi- 
dence delined, v li 7s h , 79 ft 
Certificate — oHicial, authentic<ilion liv, vii. 
178. 

Certiorari — proceeding's by justices (piashed 

on, \ii. 31 1 72. 

Cessio Honoruin in Scotland, vi. lSl-2. 

Chain ot evidence — the oidinary lycaning of, 

dislingnishcd from the Aiilhor’s, vii n'l a, 

— of pi osuiiiptioiis III evidence, vveakeiiL‘d hy length, 
vii. 55/f. 

Chains of principal and evulentiary facts, vii. 

2 ft, 

Challenjjfo — mala fide of authentic writings, 

Vll. 181 

Champerty noticed, vii. 3^(5 />. 

Chance — instances of lu-^y refcriing veidiet 

to, V I 2 ‘ 28 » ft*, ^ 

Chancellor — lise and progress of ijis juris- 

(lietion, vi U2-3 

— origin ot the, xii. 251 h, 2!i5. 

— .sketch ol a, vi H7 

— issiu* diriM'te«l hy the, vi 10, 71 //, 18il)?t, Iss a. 

— re0i‘ipts of. 111 hankrupt<*\ ernis« s, \i 12 22 . 

Chancery, t\mi t 0 I-- didavs m, vii. 21(5 21; — 

Hill 111 Iviuity, 215-7 'riiriM* warrants tor attend- 
ance on masters, insti^ad ol one, 217. Socre**y of 
iiui‘«ter*'« olhee, 218, — <’ountciianoc<l hy the bUi»erior 
judges in (’liancery, 217-18 

cAaininatioii ot w itiiesses in e.isi-s ix'foro, vi. Is7. 

_ — (iilliert’b nasuii vvh^ the i«rueee<lings of aic not 
of record, \i. 1S5 5. 

— Masters in, ormiii ainl «luties of, \i. 123. 

Chaplains — ot ]()nl> major ami of jmlgO’* 
who are i>eers, proposal that oatli.s ho adiinni deied 
!>>', VI. 3*20 72. 

Clmractei — rlfL'ct of iVKiud for, u /sivour of 

truth of ti-stiiiionj, \ i . ’ 

— ot an a<M*nsed pi 1 ^oii, how far < vi«leiice, v ii r»8-80. 
Diliieiiltu*'. attending the coii'nideratioii, .37 Tedi- 
oubn(‘'<>h ot iiKiuirv, 2/7 0]>ens a door tor calumny, 
th. Rules — no Mieh evideiici* without pow'er to 
judge to allow time f<»r eouiiter-iinpnrj ; limita- 
tion on evidonee ot had chaiaeter, ttr. 58-9 Should 
be registtred, 59. J.ibt of tacts tor registration, 2 / 7 . 
CO. 

— of a wdtiioss, ruled for admission of evidence for or 
against, vii. 50. 

— ofVenees which affect, 80-1. 

— should not be ground of excluflion, vi. lOG. 

.SVe Improbity. 

— evidence— defects it id liable to in criminal cases, 
vi. .37872 

Charge necessary to support interrogatory in 

bill, VU483A; 48 4. ^ ^ ^ 

Charity — procuring justice to the indigent 

an important (‘xercibo ot, vii 376. 

Check on judges — publicity acts as, vi. 3.35. 
Checks on judges — inaiiuerin which they are 
professed to be con.stituted, vii. 3*24 b. • 

Chester division ot the Welsh circuits — de- 
lays in, vii. 220 b ; 221 a 

Chicane — mala fide challenge ot authentic 
documents prompted by. vii. 184. 


Chicaneries about notice, vii. 249-55. See 

Notice. 

Chihl— administiM-mg an oath to, vii. 428-9. 

— interest ot, as atiecting evidtiioe legurding pai*ent, 

vi 181 , vii. .576. 

Chihli eii — extent of their reliiUice on testi- 

mony, VI. 241. 

— labour and diHleulty of invmtlon prompts to tell 
tiiith, VI 251 

China — how oath administered to native of, 

vii 424 22 *, 427 // 

— jugglers of, vii 94/7 

(Mimose — pfcidiiirity as to oath>. anions, vi. 

•Kiy rt. 

Churdi of Kn^hind — articli*'> of, \i. 29 </. 

— lUTjimes (•oimiiitti'fl oil tlic sidiMif. \)i 121 wf 
Cmoro noticed, vi. .‘Jol h; \ii. 

Circuits— insiifrieiencj of, to "unily the place 

of local jiiiliciituroh, \ii ai.I, .i;i 37/ .'{ 7 s A, 37!! «. 
A. 

('iiciiits — mimliers and limes of, vii. .Ol n. 

— eoinpivssion ol evid< ii«*e on, \ii .3.19. 

— the binall ininihci* ot dajs in w'hieh jiistiee done on 
eonsiilereii, \ n 213-.3. 

Ciicum-tances — meaning of the w'ord, vi. 

21.1 72 |l, 24.)// 

Circumstantial evidence, vi. 44-57; vii. ' 1 - 1 17 ; 

— K\ti‘nt ami u‘/e /»! tlie iiupiiry, \i tl. I'aets etiii- 
MideicMl as principal and evideiituirv vi .ll,vii 1-2. 
As proh.itiMN disjwthrmative, and allirinative, vi. 44. 
Ineulpativo and exculpative tacts witii regard to 
d«‘hii<iiK‘ney, 44-3. Incnlpativu facts as separate 
oth iires, 4 >. Iinprohahihty coi\si(h>retl as (xniiiter- 
evidi iiee of a phybiejil laet, 45-) Jmpobsihility as 
dispi ohalive^)f a ps.v(*ln)logieal fact, 47. C .V/r Im- 
piohahility ) Piior and posterior facts considered 
as ])riiu‘ipal and probative, 47-8 ( <V/ /* ('uiise and 

Kllect ) Si»ui iousiiess of writings falsely presumed 
Irom iion-ohst‘rvanceot tormahtios, 48-9 ( SW For- 
mahtieb ) Want of merits falsely presumed from 
discontniuanee of lit ig.it ion, 49-5t). Fiohative force 
ot eh ciimstantial evidence not a fit siihje<d lor gi - 
neral rules, .30-3. Inlerenees of judge-miuie law, 
(VIZ. legitimacy troin husbuiitCs iion-( xpatriutioii, 
malice from homicidt‘, murder from malice), .3.3-7. 

Sre Xtroeily— how tar aground of ineredihility ; 

avoid.inceot jiistieiahility ; claiidestinit> , eoiifusioii 
ot mind ; facts ; evidi*nee --suppression ot , fear; real 
evidence ; selt-mculpative, 

— consulcrcd as alw a> s involv ed in criminal inipiiries, 
VII 2, 3. (9ises where evidentiary taet is not in the 
evnleiice, hut in tlie delivery of it, 3. False evuienco 
may la* (drcumstantial, 3. 

as distinguished from direct, vi. I(», 174 ^ 7 ; vii. 1-4. 

{iiid <hreet ev Weiice conipart/l 111 probative force, 

,vn. 73-5. 

rule I for w'oighiiig, vii. 67. 

Iinprohahihty and iniposdihility with redation to, 

vn. 76-115. 

*prepariitions,attciny)ts, declarations of intention, 

and threat^, as luriiishing, vii. 18 2 4 
class of facts which caiibcarcely ho proved with- 
out resort to, vii. 7^ 

features in wlneli it is j)articularly calculated to 

render serv ice to justice, vii 71. 

iiiglcct ot lorm.ilities coiisiden*d as, vi 523-4. 

non-responsion, and false or evasive responhii»n, 

consult as, vii 24-9. 

probative force of. .S'c/* Probative force. 

of authenticity of writs, vii. 177-80 Of spini- 

ousness, lHl-3. 

pamphlet on 111 con^ispienco of Captain I ion* I 

hill’s trial, /pioted, vii. 75. 

biimitlar illiislmtioiis of false conclusions fioiii 

Vll. 75-5, 72, 

CircuuiNtfintialily distinguished iVom sptci.il 

ity, VI. 286 A, 5h7. 

Ui Vll, as applied to law — various meanings of, 

vi 9/it. 

— law iSW Roman law\ 

— aetion — party cannot give evidence in, though ho 
might in crinniial, VI. 475. 

— w ar — among the most mischievous of offences, vii. 
118//. 

Civilians and common lawjers — authentica- 
tion of wills a field for their disputes, vi. 511 ^,545 a. 
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Civilization — extent it may reach to without 

writing, vi 329 b 

Clandestinity as evidence of guilt, vn 47-8, 
Classical witness according to the Austrian 

code, VI 504 b 

Clergy — benefit of, vih 165 a 
Clergyman — his remedy for injury, by suit 
in occlesiastical court, \i 460 

— oath should be administered by, instead of layman, 
VI J19 5, 320 a, and n 

— acting as notary, \ i 530 

— might be used us teinjiorary recorder, \i 81 a 
Client See Suitor 

— and lawyer, coinnmnications between, should not 
be privileged from being prtulnoed in evidence, \i 
!19-1()0, \ii 473-9 Ilulo to the contraiy protects 
delinquency, \ii 47 3- i Evceptions to it showing 
consciousness of its impropriety, 171-5 ALikes 
lawyer accessary in orimiiuil casis, 475 Impro- 
priety alike in ci\il cases, 17>-6 Opinions of the 
Edinburgh Jlo\iew on the siibjcet coiiibited by 
Editor of original Edition, 476-9 

Clymer v Kottlcr, case of, cited, vii 150 h 
Code of instructions toi wfifjliiiig evidence 
recommended, VI llS-lil e Cautionary Instruc* 
lions. Instructions 
— - Napoleon noticed, \i 302 
Olt-dct mdcuit — evidence of Sec Co-pai ties 
Codicil — flesh attestation uiineccs»aiy to, 
^1 538n 

Codiheatioii — pi inciplc of inculiMted, vi 529 n 
Codling — case oi, vi 244, 381 74 1 
Coercion — \v\u\t provisions sufiicicnt to ob- 
viate w ith regard to contt a(\s, v 1 52** 

Cokd, Chief- Justice — noticed oi quoted, \i 

23I,4l9a, vii f>9, 72, 29:»fl, 462, mu, 550 

— — - observations of, on the inuidci ot certain Jews, 
vu 2%Ga 

his division of presumptions, \ii 69 5 

Collateral ends of judicature defined, vi 12 w f 
of justice — not the obitcts sought in the defec- 
tive modes adopted in the English system of evi- 
dence, VI 505 

— evils — sham pecuniary checks to, vii V)7 

— — ot judicature, vu delay, >e\Htion, and expense, 
VI 10-11 

of judicature, the pnoo paid tor it, 335 

of judicature — use ot statistical iiifoiniation as 

to extent ot, vi 5(>3 b 

— — prepoixlernnt inconvenience fi oin, m 15 5 

— — when prepondei.int, justify exclusion of evi- 
dence, VI 87-8 

— — produced by irrolevaney and superfluity, \i 895 
in ease of procedure by infuriiiation, vi 478 5 

— — eflect of the abuse of wilting 011, \i 331 5 , 332 d 

— inconveniences — the legislator should gimidagainst 
a system which makes them preponderant, vi 21*2 

best evidence must at* metiines be saenfiej d to 

avoid, vi 171 5, 172 a 

Collation of lights — meaning of the term, 

VI 210 nt V 

Collcitive events — meaning of the term, vu 
270 5 

Collection of evidence, by English practice, 
VI 34-43 Natural procedure (parliamentary, jus- 
tices, iStc ), 34-6 Linht modes empUiyech to exclu- 
sion ot fit, 36 Deposition iic cording to tlie Homan 
mode, 36-7 Inaptitude ot affidavit evidi nee, 37-10 
English judges consdous otunhtncHs ot then prac- 
tice, 40-‘2 boureo of the unfit modes — sinister in- 
terest, 42-3 

should be by the person who decides, vi 119-23 

Collibion of juiibdictlou — avoidance ot, vii 
290 • 

Collusion — dangci ot, in producing evidence 
as given in one cause, to serve 111 another, vi 1665 

Commission — examination by, vi 421, 427, 
487, 495 , vu 375 a 

— the secrecy ot examinations by, with the reasons 
assigned, vii 540-2 

special, for examining a witness, vi 95 5 
Commissionb of inquiry as to courts of jus- 
tice, vii 218 7t. 


Commissioner in bankruptcy, vi 433 a 
Committees ot pailianient — mode ot collect- 
ing evidence by, vi 35 

Common bail characlerized, vu 283 a, 284-5 

— Law St c Judge -made Law 
origin of, vu 197 5 

iinpossibiLty ot becoming acquainted with, vn 

552 

mendacity ciicouiagcd by, vi 307 

animadverted on, vi 3995, vii 193 5, 252 5, 195, 

607, 531 

and Equity— distinction between, VI 48*2 a, vii 

290-1, .511 Its absuidity, 300-2 Ciiuirrel and com- 
piomise between, with the results, 303-5 

Lord Mansfield's CYaltation of, vn 311a 

com ts— -bandying of causes in, vn 2 16 5, 237 a 

tlieii me ipacity to affoid leinedieb, giving use 

to equity, \ 11 ‘292-4 

pi actice of, m relation to the burthen of proof, 

VI 138-9 

conflicts of, with the Equity courts, M 172 5, 

173 a 

procedure — exclusion of eximmation of party 

by, VI 116 5 

incongruities ot mode ot ixfi action of evi- 
dence by, vi 471-82 liXtiaetion 

— rii IS — junsdiction of the, vn ‘297 n 

luisine''S stolen by, tlnough fictions, vn ‘285 5 

foi m obtaniing delay in, on tlie ground of ab- 

veiiee 01 witness, vu 360 

delay by writs of eiioi from, vn 214 

chiet-jiisliee of, confessing to a bill of excep- 
tions, VI tl8 

prothonotary 111 — secrecy of proceduie before, 

VI 375-6 

— Hecovdics — a fiction of law, vu ^sj5, 281a 

— sense — partisan ot, and ot moral sense, m dispute, 

vi ‘239 r 

Caiiitiions — Ilouse^tf — cxtiaction of cvidoncc 
before, \i 29 a, 43 

inetbod of securing truth of evidence in, vi 30 >5, 

306a, 312 5, U3a 

Compinatio iitaanm — evidence b>, vn 177- 
180, 181 

Competency of witnesses — restoiatives to, 
>11 

Competency and mcompetoncy — technical ap- 
plication of tlio lei ins to i v nit nee, v ii J84-5 a Con- 
Hidtud as attiibutives ot witnosHes, vu 17-Hti 
Completeness — a piunaiy quality in evidence, 

VI 211 

— Ill ttstmmm — attention necessary to the pioduc- 

tionof, VI 

mtti legation tends to pioduce, vi 332 

Compic'^Moii ut cviduiKi; vMlhin shoit tunc-— 

eflect of, vu 538-9 

CoiiipioiiJibC — lawyeis will adiiiit, when fees 

exham ted, f. 5 ISO 

/vompiijii^tioii by vv eager of law, vu, 70 

— denounced by J31acKstone, vi 315-16 7\ 

Comyiis, Chiet-lJaion — noticed or quoted, 

vi 228 n, vu 7, 195, ‘2737* 

Coiiceahiierit — how tai consistent with legi- 

stiation of contracts, vi 580-1 

— as ciicumstantial evidence ot guilt, vii 47-8 

— on examination, as ev ideiii e of delinquency, vn. 
24-5 

— ot child-birth as an offoiiec, vn 20 n 
Conclu'sioiib from evidence — publicity a means 

of judging ot the justue of, vi 356 5 
Condusive — giving the quality ot being, to 
any poitioii ot evident o — exclusion occasioned by, 
vi ill, 5, 115 a , vn 542-5S, — 

impropin ty of the iiilc vu 542-7 Presumes 

all w itncsbcs on the other Sidebars 543 Pj'ts power 
in the haiid'> ot individuils to rum others, 543-4 
Conclusive absolutely, f5 CVmclubivu ujst, 544 
C‘Rses in which it appears lational, but in reality is 
not exerc ised, 544-5 

— may with piopiicty exist to the extent of in- 

cidental a 'Oision, vn 547-9 

aberrations ot Homan and Phiglish law in re- 
gard to, vn 549-58 Wager ot law, ,549-.51 Action 
ot debt, i5 Detinue, t5 Trover, 6,50 Further re- 
marks by Editor— judgment by default, voiding con» 
tracts, estopels, demand ot best evidence, 551-8 



TWO VOLUMES 

Conclusive evidence — ati imperfect body of i 

oircuin'-tantial hold as '!>• CD, 7‘i. 73 * i 

Concubinage — iiiHuence which the relations 
arUing from may ha>o on ti‘stiiiion}, mi. .i 7D si 

Condition in life of witness — etlcct of on pro- 
batne force, \i. ‘221. 

Condition in life — facts as to, the subject of 
registration, \i. .')G7u. 

Confession to error in record — effect of, vii. 

436-S. 

Confession — noadmis.«,ion shouldheconsidered 
as amounting to, witlinut interromition, \ii. .*11. 

— <iistiiuui‘'he(i from a nte^sonal i*\ uIcihm*, \ n *10-1 

— to ( atiiolie piie-t — tliM*lo^ure of shouhl not be de- 
manded in evidence, m , mi. :w .0 K. 

te'-tiiiioiiy, vi. 400 (5 , vii. 'iO-44, 

41.0-0*2 .SVv l)is(‘re(htiM‘ interrogation, Self-cri- 
nniuiting ; Selt-disserMiig 

taken if «leli\crcd out of couit, not otherwise, 

VI. 17‘2f/, 471^. 

Conlim'iiKMit — elo'^e, how far it mjij be rig:lit, 
for the inirpo^c of keeping an aecused peistiii t»r a 
wilne*'*^ from nien<lacit>* - serMiig sugge'^tituis, m. 
1.V)*] Sii(MM>daneum in taking an iinmediate ex- 
amination, 

— st)litar>, for debt, v i. 177 ft. 

Confoimity otexpciience, the oiigip of belief, 

VI 

Coiifiontatiuii in courts of jui^tiCLS evil lioin 

the want of, M l.ls-'i 

— iindei Horn in law, eonsidcr« d, \i 31, 3.‘1‘», 

Defined, .')0I. JhoMiig identity, .^^d (‘oidineil to 
Cl iinmal eases, .Vdl . Per'^ons in oseouted civilly ha\e 
applied to he so (M'lmiiially tor tin* ad\antac(‘ ot, .*>0*2. 

ho may he intiTi ogalor-. a’,^d resp<»nd« nts •* ,'»n2. 
Onl;> allowed “ if need l»e” at discretion <d judge, 503. 

Contusion of niiiul, us cvfidoiicc ol .miilt, vii. 

4 

Con^cionct' — courts of, vi. »5() u , \ ii. A. 

— - natiiial pi oeeilnie hefoie. Ml 3*21. 

('oii'-isloniil |uiis(lietion~ n^e of, vii. !21)4. 
CoM^|)iia<'v to bear ftiUe testimony — elements 

t)f, M ivj! 

(^lll*^l)lr•ltoIial ovideiHV, vii. ii'2 //. 
Constitution — IJiiti&li, mciits and demerits 

ot. Ml 

Consultation of (oniiscd, vii. 31,5-18. 
Conicm[)t — pniiisliment lor characterized, vi. 
‘23 ?/ 

— procedure on hj attachment, vi. 17d-7. 

^ mendiieit> on examination helorc the House of 
(’oinmoiis punislh d as, \ 1 ,*«)."). 

Cnntingenc) and ccrtaint} — practically dilfcr 

«>nl> iiMleirive, Ml. Vrj//, 

— ]uo|.eriy depeiidmic on, h^ what charact^.yistics the 

\aliie nf atleeteMl, mi. ."»7t. ^ ^ 

Contintrent interest, an exception to the ex- 
clusionary rules, \ii 101 402. 

Contract — trails, ictions comprehended under 
tho \i. ()‘.J «. , ^ 

Contracts — authentication of, vii, 170-80. 

— si'hjeets of pre-appointed evidence, \i .'»0H^/, ,500//. 

use of pre-appointed exidciiee a« applied to, \i. 

f)l.*5-ri Prevention ot non-notoriety and ohliMon, of 
spill loiisiiesH, and of unlairness, .513. UcMinie, id 1. 
C'ases where the uiifaiinesj, reMilU Irom the natuie 
ot the elheieiit eau'-e, .514. 

— applicatiuii of loiiiiahlicb to, m. .51.5-3 >. For- 
malities 

— legislation shouhl point to the eneourngemeiit of 
fair, prevention ot spin ions, m. 53*2 />, 533 r/ 

— the exckiuioii ot evidenei* of, uiiles-i hy script in a 
pnsenhid form, eoiisuh re<l, \i. 4h, 01, P2S-14 

— reason why writtf n tiie best evi<ieiu*e of, xi 71 5. 

those the fullllnieiit of which is misehiexous to 

soeietv, should not he protected, mi 17 1. 

— .should he the subjects of regi'^tratioii, \ 1 03 a. 

— regi.stratioii ot,M. .507, .575-8*2 Distimdu®! hetwee n 
recordation ol the contract, and of the mere fact ol 
its being entered into, .507 w. .SVv' Kegist ration, 

— use ot distinct paper for each kind of, w'lth the le- 
gal regulations prmUd on the margin, \i. 5‘2‘2. 
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Contradictiinis — v'crbal, impossible facts dis« 

tingidbhed from, mi 7lf 

Conviction — tnrms ot preset ibed by statute, 
M. 411//. 

-- summary, in certain oases of theft, Mi .'jOl-d. 

— ol innoeent person*.- raMt,\oi,Mi .5*23. 

Co-partifs. -exclusion ot tlic testinuniv of, 

Ibr <»r against < aoh ether, eoiisideied, Mi obfi-l?. 
Vh-urditN of the lule, ,^‘()h.7 t’aM-oi plaiiitilVs moro 
than one, 5<>7-P Defeiekiiits inoir than one - how 
111* thej niiij gixe e\ idiiiee iiitaxoui oi niie another, 
.5n'»-pj How lar avraiiiNt, 512-17. 

Co-pltUiitilfs — exclusion ot tlu' c\idcncc of, 
tor or aeaiiist each oilier, mi 507 
(\)p\ — ambignit} ot the word, vii. 130 rr. 

.uidorigiiial- how to distingui-.h hetwei n,Mi I >i»-‘2. 
Copies — nirangeim'iits tor ‘5eeminj>: the lide- 
hty of, \ 11. 1 10-50. 

— alu i rations of Knglidi law a.s to adim.shion of, \ii 
100-70 

exti lit to w Iiu'h thej ran he ti u.stid in comparison 

with Ol iL'in.'ils, \ I 1 71 - 1 

00110111011*. .iiid an angeineiits lor rcceixing in evi- 
di nee. Ml I M-O 

— A’/ r 'I'r.insei ipt m 

(’opMue; — ii nuMn>. of piililicit} in courts of 

jU'.tlCe, \ 1. ,T>1 

— iiiae!iiiu*s, M »7<)-7o. 

('oiponitc bodies-— iiliscncc of indlv ros 

spoiisihilitx in, M .•57/'. .558, 

Coipoiation and test aels, vii. 4*J4 //. 
Corporations — del.ivs in jietioiis against, vii. 
*2*21. 

Cinpusdc/trii — inle as to coMsitleri'tl, vii. i\i). 
C’orieeiions and alu rations — how to make 
on .lutogiaph w*ritings, m. ,535-7. 

Correetiiess — not susceptible of degrees, vi. 
‘25a. 

— approach to, the result ol increase of attention, \ i. 
*2*2G 0. 

— andeoinpletcnc'-s in o\ nloiiee Srr Triistw orthincMs. 
pi imary uualitii s m ex idi‘nee, m. 21, *211 In- 

stiuinents tor sei*urmtr, 22-s Secuiilios tor in pre- 
appoinl«‘d otli(*ial eMdi‘ne»‘, 71. 

Correspondence — interrogation by. iSce Epis- 
ti‘lary Interrogation. 

— siilliiifcr a elianiiel of, bi tween litigantH, \ii. ‘2*2flA, 
‘2.*:o</. 

Coiiniit — the term ai)[)lied to peijnry, vi. 

3n5. 

Con iipf ion — jirobaldy an originating cause of 

exelusmn ol CMdeiu'c, mi 3!d a. 

— judu*ial, naliin Abd e\f< iit of, \ii*. 3*11-2. 

--,U*K*d and judicial, '^rt ^ee-(ialhel mg System 

liiti'iest —^mister, .ludges. Lawjer.s. 
ot blood. Ml 1.15//, I.*i7</. 

exists — abnse-^ as to, gii. 307. 

— adjii'-tmeiit id in relation to the i \pen‘*cof cxidence, 
vii :i5l//, 3»5. 

— «*reate a pi*euniar\ vitcrest m litmaiit, \i. I7t)//. 

— juflieial iiiti rpi et.it inn ot pioxision.s as to in bta- 
tiitcM, Ml 311//, 312, .5*21/// 

— no ci'cck on litigation under tlie technical hjstem, 
xii. Js5. 

— perunia*/’ means of paitus sliould he coiiMdeied in 
lixing, xT .*lt).l6. 

— privilege ot llie (Town not to give or take, vii. 356. 

— unjust iiicidi nee ot, xii 417 /». 

Counsel. St r [jawji'is. 

— interrogatories and answers in equity, ngned hy 
to prexeiit irn le\ane>, xii. 3f)3//, 35 D/ 

— ea.se xxheie peculiar n< e.*.sity lor, vi. 4.11 w t« 

— iifd likely to siipplj a witness w ith niendacitj -.serv- 
ing iiitormatiofi, \i. .r'5. 

— pailies ^iiould he suhjeet to interr(»gatioii by their 
</wn, vi .l3f>-8 

--their tunetioii to take all legal nieasurtH for as- 
^ist.mee oi eln nt, vi 3 -0 

— ooininunicalion hitxxeeii rlu'iit and, should nut be 
exempted as evidtiiee, \i. '/I/-100; xii. 473-l>. See 
t’lient. 

— and agt nt,dix isioii of labour bet w eei), characlei'izedj 
vii ‘20*2//. 
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Counsel — become accessaries after the fact, 
In their defences of orinoinals, ▼! 100a 
— • remark on their not beins allowed to address in 
cases of felony, vi 372 6 , — law altered, 382, n 10 

— respondent not allowed to give his answers in 
equity unless through, vi 440 

— how tar speeches of should be private, if dangerous 
to the public peace, vi 372 

— irresponsibility of, vl 301, 381, n 7 

•— reasons for giving litigant assistance of, vi 337 
338 , vii 227 n. 

— will not allow an act of sincerity on the part ot a 
malefactor, vi ilGn 

— browbeating witnesses, vi 338 //, 406-8 Their mo- 
tives, 407 b 

— their presence m court, supplies the place of in- 
specting judges, vi S'lK 

— consultation of, the elfoct of the uncertainty of the 
law, VI 1 31 j-I8 

Couiitei -evidence t*s d serurity foi coircctncbs 

and trustworthiness of evidenci*, vi 25 6, 281 
•— — JJangcr in restraiiiiiig, vi 166 b 
— * — ox< liisioii of by milking certain Kinds of cv idcncc 
conclusive, vii 512-7 , may with piopricty bo sanc- 
tioned for incidental decision, 547-0 

— — inipiobability a particulai case of, mi 98-105 

Counter-interrogation as a security foi evi- 
dence, m 21-5 

AVc Cross-examination 

Ouiitfti— multi plication of iii declciralions and 
indictments, vii 270 280 

County com t — vii tual extinction of, vn 234 b 
Course of tiade — a plea foi admitting evi- 
dence otherwise excluded, \ii 167, 103 

Couits — Englibh, conflicts of, vii 172 ft, 173, 
303-4 

— distinct ion bet ween law and equity, 5 ii 290 - 1 The 
absurdity of it, <100-2 

— ill which the natural system of procedure is adopted 
— VIZ martial, inquiry, justices ot peace, lequest, 
arbiters, small debt, vii 321 

— common law Ste ("onnnon Law 

— ecclesiastical See Ecclesiastu al 

— equity, origin and extent of jurisdiction of, vu 291, 
300 See Equitj 

— mmoi , swallowed up by superior, \n 231-0 

— ot Justice considered as schools, vi ,155 6, 356 a, 
365 6 

— — publicity with relation to, vi 351-80 See Pu- 
blicity 

— — how far procedure of should be evidence, \ii 
128-9 

— uninterrupted sittings of recommended, mi 371-3 

— within reach, rccommcndo<l, ,171 

— of technical procedure. See Technical Procedure 

Covenanter — form of oath t<j, vn 423 nil. 
Coyer — Abbe, noticed, vi 275 b , 

Credence See Hehef 

— declaration of from exhibitaut of evidence, a safe- 
guard, vi 117 1 VII 162 « 

Credibility ot a witness — the expression cri- 
ticised, VI 1476 Technical application of to evi- 
dence, vii 381 

— and incredibility — sources of See Incredibility 

considered as attributes of evidence, vn 77 n 

Credit of a witness — ^interiogcition temling to 

undermine, vi 400-G AVeDiscrcditivelnb|rrogation 

Creditor and debtoi — pioper couiscf ot adju- 
dicating between, vi 135 

Creditoi s —how r egistration may protect fi oin 
fraud, VI 83-6, 5756 

— how far examination into pecuniary circumstances 
of litigants should take place, foi the benefit of, vi 
3636, 364a 

Credulity — motives which tester, vu. 106-11 
Creed,rehgious — how far physical interference 
with may be successful, \ii 108-9 

of a witness — no right ground for exclusion of 

his testimony, vi. 106, \ii 420-7 
Crime on the part of a witness — propriety of 
allowing investiffatioii as to, vi 403 See Self-cri- 
minative, Self-disserving 

— atrocity of a, how far a ground for mcrodibiUty, vu 


(^rime nourished by the exclusionary rules of 

evidence, vii 449-51 

— real evidence as applicable to, vu, 8^18. See Real 
Evidence 

— evidence as to involves questions as to the state of 
the mind, vn 2 6 

Criminal — exclusion of self-inculpative evi- 

dcnce by examination of, animadverted on, vi lOG-9 

— interest of, pursued in the exclusion of self-cntui- 
nati\e evidence, vii 449-50 

— principle that he is never to bo twice tried, consi- 
dered, vi 378 , vii. 361 6, 362 a 

— lawyer detending, assists, vi 100 a. 

— cases— plaintift giving e\ idence in, \ii 489 6-491 a 
extent of then importance, m comparison with 

iion-criniinal, vi 454 

poverty of parties in, makes them not worth 

plundering, vii 259 a 

— justice See Penal Laws 

lawyers lia\e an interest that there should be no 

dtiUy or mismanagement in, vn 207-9 

Ciiunnal piosecutions — should in the general 

case be public, vi 3696 

Ciiminal tiial, foim of, vi 473, 474 
Ciiminality — pieparations, attempts, decLu- 
lations of intention, and threats as evidence ot, vn 
18-21 

— avoidance of justiciability as affording evidence of, 

\ 11 50-3 * 

— clandestinity as evidence of, vn, 47-8. 

— tear as evidence ot, vu 45-7 

— non-iospoiision, op false and evasive rcsponsion, as 
evidence ot, vn 24-9 

— suppiession or fabrication ot evidence, as evidence 
of, vn 48-50 

— ‘Situation ot accused, in respect of motives, means, 
disposition, charaep^r, and station, as evidence ot, 
vii 51-62 

— self-inculpativo toshmony as evidcnccof, vn 29-45 
S(r Self- criminative 

Ciiimnating evidtuu e should not be excluded, 

Vl 96, 106-9 , vn 145.()8 

Sf€ Selt-ciiminativc , Sclf-disseiving 

Crompton — Sellon’s, quoted, vn 360 
Cioss and pile — instance of jury deciding by, 

vl 226 7** 

Ciobs bill in equity, vi 485. 
CrobS-exanniiation — advantages of, vi 499 L 

onl> protection against talse allegation of igno- 

ramo, Vl 2416 

tfficacy uf inballhng suggestive queijtioiis,vi 395 

cfheacy of, with rcftrnice to htar'^ay, and casu- 
ally writUn evidence, vn 136 

evils ot absence of, vi U7 a 

prospect of, indepeiiduiitly of fulfilment, tends 

to veracity, vn 125 

m the English mode, vi 25 6, 33-4 

defi(» ncies ot, vi 343 , vn 551 a 

accpriing to Equity and Ecclcbiabtical Couit 

practi#i^ vi 191 -2 a 

unknown in Roman law, vi 499 a 

no equivalent to the word in any foreign system, 

Vl 499 a 

ot affidavit witnesses refused though they bo in 

court, Vl 436 6 

Ciobsiield — case of, vi 244, 400 

Clown — extent of pardon powenn, vii. 437. 

Cruelty of making a man eliminate Innibelf-*. 

the principle controverted, vn 452-4 

Cl unden — case of, vi 382, w 15 
Culpa — Roman law of, vi 249, nf. 

Custody — inferences regarding authenticity 

of deed from, vil 177 6, 179, 1806, 181 6 

— safe, with regard to evidence vn 174 6, 175 a 

Customer and dealer — effect of thsiielation 

between on testimony, vi 160 

Custom-house oaths — disiespect for, vi. 29 a, 

312 Abolished, t6 n 

— — an opinion as to, quoted, vu 421 n. 

Damage, irreparable — how to arrange re*- 

garding appeals in cases of, vii 215 6 

— by delay, will justify want of interi ogation, vi 333 6, 
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Damage, inability of the coinmoii-law court. 

to protect from, \ii. 294 a 

Daniitges lor injury — |■onsul('r^llons a-* to, 

%l 4oa*, 471) 

Daniels — eas-e of, vii. OOo «. 

Dates — inquii les eoneei niiig geiiei ally requii e 

aid Irom notc*^, \i .iso. 

Davy, Sir lluinpliiey, noticed, \i. 4Cta. 
Deail) — punivliiia-nt of, \n. -lie, ."iS /<, (»7 tt. 

aholidii'd m (‘oitam \i .{sj, n l.i 

Deaths — the subject ol legisliMlioii, vi. (i.‘l «. 

5^)7 0^ r>7n-4. S< r < lacts 

— prncciliiiv on ocraMon of, lor pm poses of romst ra- 
tion, \i r)7l, and ?i Illustration liom the ro^^isiia- 
tion uctv }/>. n. 

— ri*#^ 1 st rat ion oi intcriiient siih^t itiitcd lor, \i .■■»73//. 
l^aw alteud, /// 7i. 

Deathbed will-*- - rea*^()IIs annulling, 

\l. .*)il-J. Law of Scotland as to, ."»,il n 

Deaulhenticalion — modes ot, ip^dlie ca^e of 

written c\id<'n(M*, \ li. Isl-.'i Iiiiiet, Isl (’iriMini- 
stanthil, Isl-.i. Internal e\ itlenoe, is, 3 
Debates, legislative — jiulduMiion ol, vi. 

Debt — aetjon of, wager ol law with leleitnee 

to. Ml. /> ^ 

Debt —holding to bafl tor, vi. > // 

— Iintiri^oniiieiit l<»r .Sec liiipiistiiiiiKiit 

Debts — defendant should be bound to stati‘ 
those line to him, mi ‘^29 A 
Debtor —eoni|)leAity in tlie im*ans oi gi fiine 

access to the proiM'ity <»1, mi. 3ni>n. 

— no description of tort me tt»^ .severe to (*ompcl him 
to 3 ri\c up piop**il\, M 177 a 

— and (’rcditor- proper c<mi^o for adjiidn'atiiur 1 k‘- 
twet‘ 11 , VI I3.“) LmI.s ot the s^ ,teni <d impiirton- 
nient, I7‘i-S3. 

Dereiiey-— U’gaid for, bow tar il 'u^Tilii's ju- 

dicial pij>acy, M 3d7-H. 

Deeepfioii — a relative term, \i. ‘J'JO a. 

— an atlnhute of the jmlgiiicnt, m 2S1i/. 

— ali eMilence liahlc to pioduce, m. Id? »». 

— danger ol, tin* ostensible lea’^on lor e\clu'^ton of 
evidence, \li .519. 

('iiuiiuTation of cases iii whi<*h exclusion ol « \ i 

dence is ioimded on, wi 3sl-(i. 

— not a good giound lor exclusion of c>idcnoc, m 

Ml 3sr>-‘»3. Incase of iieccssai y c\ nh iice, 
suretocieate mis»ie<Msioti, mi 3'4h In ol other 
e\ nleiicc, i isk «d it, .is7 I Mlhculty ot ol)taimiii' ci c- 
deiiec tor laNi'hood, ;is7-S liisti nctiuii s(»m< tiiiu's 
contained in taNihoo*!, 3s9 i’rolMblc source ol the 
exclu^lons — (M>ri iU)tion. iiidolMicc, 3'M) I. tirouiids 
ot su‘-pi<*u*ii 111 cMdciicc eiiunu rat( tl, .i'.M .S/f* Im- 

prohitx ; Intel cst, sinister 

an«*l vex.itioii united. \ lew ol tin* ea *'Mn hiel^ 

cMdenee has heeri improp4Tl\ exelude<* vui tin s^ 
grounds, \ii ls7 # f .9 m/. <\i/. Hook IX l*ait \ * 

Dccigiadc hcalc of pcr«>uaMon of evidence, 

M 225 

Deei'sion judicial — extent to wliich it should 

be I Milenoi', \ 1 O'./', l‘.i'», to whu-li it 

IS held as cMth ncc, mi 17U-3 

ilelay ot, lor want ol an article ol ex idenee, m 

90/;, 91.‘ 

uhouhl not he sex ered Irom collection of evidt ne.*, 

XI. 31-2, 419-2.J. 

incidental ; evuienci* rna^ xxithpropi lety he made 

conclu'-ive tor, xii, 517-9 . 

provisional, in ahscnce of the hc'st cxidenoc, xii 

1S1>/;, 379-kO. 

Decisions — how far they sliotild be aceoiri- 

pained \^th reas(»ns, m 357. 

— without thought. Ml, 210-9. 

old and iinpuhli''he<l, use<l a** proce<lents, vi .3.s9-pi 

— elieet ol puhlishiiig iei»oits of, \ii 315/', 319 

use of, as inforination lor the making of statute-, 

vii 310/1. M 

Declaration of credence by a party founding 

on a document, X 1 117-l^i; vn. 192 

— in pleaiiing —nature of, xi. 497 , xii. 273, 28Gci. 

evidence contained in, xii. 2G7a. 

«— — lalsehoods of, xi. 307. 

VOL. VII. 


Declaration in pleading — substitution of in- 
strument ot demand lor, xii 270-2 

— ot heliet in opinion— max he bought to any absur- 
dity, XI .5.57. 

— ol intention, a>» eiu uiiist.mtial cxid.iiee ot delin- 
qiU'lK*^, XII 21. 

Dcclaral mil's, bolciiiii, on coiit i o\ ri led uuc— 

tloiis, M ‘.i7.J//. 

l)ei*( MU p( >si 1 1 ( >n of e\ idt'iu'i* wheii ei^mpliea- 

ted M,. * 

Derui eof aeouit, wbat it eun-l'^ls in, \i. 7 /;. 

iVf r 1 >(‘(* 1 ‘'I 011 . 

Deed — sup[)oi ling aiillnuitieitv of in euuity 

xi l9n/> " ’ 

— refusal to (‘onstriic aeot»rdmg to the maker's intent, 

xii 5.5G-7 // f. 

— aiitheiitiealion of, xii 179-8) .V/v Anthentieation. 
Dciuull — ^,|ii(lginciit hy, \ii. 

— -r- lo niak(‘ room lor allidavit e\ idt nee, xi 4G3 

— — makes ple.'Ldmgs (M>n(dusi\ i> exideiice, xi. 2.1, xdi. 
.515-7, .551 /;, .552*/, I9.iiiitifl shcMiki not have without 
pn»dueiiig e\idenee, xii. .517 

— iioliee e*''*; ntial lo the jietiee of I'rocediiro on, xii. 
251 /. 

Defemv — rompidlmg disclo.suii' of, \ ii. 63d«. 
-- h\ an .iccusmI peison lui’i xirtually the elleot of 
e\ lilein e, \ 11 199 

— -in e.iKo ol lilonx, nature of, \i. 171. .f 

I)elc‘ml.iiit -- al)-i‘ii(, epi^tohii \ exiimination 

ol, M til 

— ea'-es m winch he efin <*ompel plamtilV’s ii stimoig^, 

XU 191-0 

— «leh<*ieiie> of t‘\ uh iieo lor, ami mol 1 ii loi iiew' trial, 

XI. Ini./ 

— whi'Ji exam. lied lie <‘a-'e-» of hlon^, not put on 

iMtli, M 1725/ 

— elieet ot depi i\ ing ol (*\ uh n<*e hy exclusion, xi. 87 , 

— functions tor p«‘i tt>rm:ui(*e id* w hieh his i»resi*i»ee 111 
et)iiii iiMpuMti*, Ml. 229 -. 10 

— has inoie serxiee Imm the mcMidaeil^ lieeiieo than 
plaint III h.is, X II 299 

— iiiiseliK Is (d lnl•^di>(Mslon against, as eomtiared w ith 
t)l.iiiit ill. Ml .591-3 

— lalse ex uU nee h»r in peiMiii ary ease, not so danger- 
ous as lor pkuiitlll, XI 159 f; 

-- nature 4)1 his claim on the jinlgc lor legal ‘'crvus*, 
XI 9, *>lo/# 

— erimiii.il f.ilselnunl, silciu'c, or evasion of, as c\i- 
deliee iM guilt. Ml. 21 9 

— m e«piit,\ m.'ikes his stat« iiUMits on oath, xi 481^. 

— t«‘-timon,\ ol eniir^e pursucil iii regard to hy Kng- 
lisli law , \ .1 l9h, Gof) - 

in v.liat s KCi'ixahle in his oxvn hidialf, 

toi,.o Drli iu' 4 - !»x an iiidietMl pers 4 »n has etVei't of 
ixidi'iK'e, I'fh I nloi iii.it loll, 19fi-7 Attiiehmi nt, 
197 A!h«l.iM!s,^l '»7 Examination heloie justice, 

1 197 s (iiMiul jmy, 19s ( ommoii-l.iw pleaiiing 

and ni.>hil.imii^, I'is Ihll in Eiiuity, 199 
-- - — III XX h.'it <Ms« s eoinpi II ilili* at ilu* instance of 
till* pl.untill, xii *199, rijf, ('iniiinal ea‘-es— lury 
1i Al, alhd.iMt, just ICC ot lln’pe.n* 4 ‘, |99, .5 M) i ixil 
e«i 4 s at common l.iw, .5lil. In ei|iiitx, //« (5»ni- 

limn laxx .iiul iMjintx l 4 »g«th 4 *r- Hill 4 )f diseovrry, 
.591-2 Lx.immaim.'i ot h.iil, .502- 1 ^umlnury pro- 
eeihn e m ei 1 1 iin im'-C'i ol tlielt, ;)01-9 

— pr4)prit ty ol liK h» mg iMitithMl to I'xnmino wit- 
ni'S"! ^ aiui p!irti4‘«-, jnel 4»f his li.'ihility to exainina- 
ti4tn, (smsuli I'i'il, X 1 ,3)1 !> .Vee inti rrogation. 

--and phtWitiil eompaiMl, m regard to lacilities for 
unjust ilein.inds, M !.{{/; 

Dclcndiiiits —Imw tai their testimony in fa- 
vour of oiu* another exelmleil hy Kiiglnh laxv, vii. 
.509-12 Iloxv f.irthi'ir testimony against one an- 
other exeludeii, .512-17, 

DclikMili'iit — (k'port.’itioii of femulc for pur- 

p 4 )s(M)l,j list dies summaiy proeediire,x i..3.J3//,.'l82, ?/ 9. 
I)e (iiay — ( 'fficf-justice, not iced, vii. - 2 /i. 
Ucgieos — cvidciicv t liiiismit tud tliiougli an 
imli Unite minilx r of, x 11 . l.>1-9 

— ol prohativi* foiee, how nieasure'i, xi 223-3.5. Sre 
rro:»atjxc Force. 

Deitv — ail oath an assumption by man of 

command over, xi 309-10, ,318. 

Dela> in aiisweimg — pifsuin[)li(>n a^^ainst re- 
spondent from, xi. 383-4. 

Q q 
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GENERAL INDEX TO THE 


Delay in litigation, pFodiired by sinibtor in- 

teust of regarding feps, \ii 199,201 

casos where it will produce incpirahle damage 

justify want oi intori ogatioii, \l IMA 

— — sham pecuniary chocks to, vii J07 

— — rc ni€Mlie<t against, \ii J7S-H3 

— Ill actions against corporations, mi 221 

— ptoduced where vexation accompanies pioduction 
of evidence, vj 92 

— reason why it is ikot to he found in criminal as well 
as civil procedure consuknd, v»i 207-9 

— amount of occasioned hy writs of cnoi, \n 214 

— avoidance of, how f ir a good gi ound for e\c lusion 

of evidence, VI 90 1 , vii Question of pre- 

pon 'erant imschitf, hctwicn niisd« < i>ion and post- 
ponement, \u f>7 ihecident iiHiuiiy, W t’asc 
of an accused in piison, 3')8 Inglish practice in 
applications toi dclaj, M9 Form in K B, r>9 
In C P , 300 Kttcct of fixed days and long intci - 
vals, .$(il 

xexatioii and expense — consideration given to pre 
pondcrant inconvciin nee ti oiii, vi 1 9 A J ustify ex- 
elusion of oMdunce, 87-A Pioducod hy irrelevancy 
and supeitiuity, 89 A 

considered as collateral evils See Oollateial 

Evils 

DcU\s in thecoint ot ChanciMy, vn 210-21 

— in the com t ot Session, v ti 221 -9 
I)i*liiiqiKMu*y — avoidaiHc ot jiistii lability as 

affoKliug evidence of, \ii 90 -m 

— Claudes! mity as afh>i (ling tv idonci of vn 47-S 

— confusion ot mind a evidcini ot, vii 11 9 

— l(ar, iiidicatid hy dtpoitnunt, as cvidcnc* ot, \ii 
49-7 

— non-responsion, and lal-^o or < v isivt n spon*^i(»n, as 
evidiiici of vii 21-9 

Si lf-iiK iil| at i\<M( *^timony „s evidence of, vii 29-41 
St^e Selt-iiu iilpative * 

— situation (»t th( accustd in icsp4it ot motives, 
means, disposition, ( huiaclet, and station iii life, lh 
evidence of, VI] ,91-92 

— suppres‘>ion or lahiication of cvuUnce, as evidence 
o\ vii 18 90 

— Inferred iioin falsehood, vij 1 A 

— in the i hai acti r of a pi iiu ipal 1 ict, vn 9 a 

Doltveiy ot deed — cnoncousness ot the ex- 

]>iession, \i 5i9A, 990 

Deiiiaiid -.iiKjuuy as to whctlun plaintill has 

inndc hefoie cimmn ncing ictioii, vii 229 a 

— liHtiuim nt of, us a suListilute toi dcclu Uion or 
bill 111 iquity, vn 270-1 

Deniiiaik — lefoiu ih.it loti courts of, vi 24 nf, 

il6, 3iiQn 

— iiH thod ot sweai ing a v\ itness m v i V23 A, J > Wr 

— • (i(s>ige Friiire of, allusion to hib having bicn iiigli 
Adinnal, VI 79f)M 

Di miiicialion, ni occIcsiastuMl coiiit piacUce, 

VI 19) 

Deponent — means ot giving bun a ^secniity 
toi the accuracy of iiii utes of his depo'^ition, vi 
410-17 

Dc|M)nents — a teim tliat should include pai- 

tu s as w ell as w itncssi s, v i 81 a 

— ni vising them speak iii the thud person instead of 
the first, a device to rcLoncilo thiin to falsehoods 
lift* led in their names, vi 1)9 

Depot tinent, ot counsel to witnesses, vi 40(5-8 

~ a souice of evidence, VI 218 ^ 

— feu indic ited in, as evideiici> of guilt, vn 49-7 

DepoMtion atcoidntg to the Roman mode or 

Komano- Anglicd— €\ ils of as a method ot extracting 
evidence, vi 9»-7 

seeitcy u\ taking, with the reasons assigned, 

vii .910-2 

— liefore (oinmittmg magistrates, may bo seen by 
counbel, vi 382;i, 10 

— in equity — arm ndment of, vi 197 A, 498 

— ill equity, at what paity's instance it may be read, 
VI 489 

Depositions and allegations —false distinction 

between, vi 299 A 

— compared with affidavits, vi 38 

Deposits by htigants, vu 307 b 
Depredntiou — thefcar of suffering unilei , givc'i 
lawyera an interest in tlie furtherance of criiimial 
Ju-*<ice, vii 807-9. 


Depredations, petty — laws for punisliing 
them on iinpertcct c\i<lcnce, mi V)4 6. 
Depiedatois — exiuli^itivc perjiny among, vi 
Ib'ib 

Derangement — mental — no good giound for 
excluding a witiH^b, VI 109a Imbecility 

Deiiiative lecordatioii, vi 8.1 (i 
Des Ciiites — allusion to lus tixjito enjo sian, 
M 37 in 

Design — how far the vices ot established ]u- 
(iicaturc arc the • fleet of, mi 210-11 
Desmond — legend of the Countess of, vii 886 
Despotism in the administiation of the law in 
1 ngland, \i 19U 

Detinue — .letion of, vi 314 a 

vvagei ot law with leterciue to, vn 519 A, 990 

Deviations fiom the established course ot na- 
tiue — impiobability and miposHibility tesolvcd into, 
vii 83-4 Uisi ontorinity 

Devices tor piomoting ends of iiidieatme at 

exi^nse of ends of pistK# —list i>f, vii 2’)-9 

De\i(es of the tnhmuil sj>,tein, vn 196, 
it stq (\u Book Vlll ) 

how lai ai*plic.il>le to substantive law, \u 

31b 19 

apology for tlu exposure of, vn J29- )i 

Diagiaiii delinid, vi 14 i « 

Diagianis — GilbeitNi oinpaiison ol i t'c oidsto, 
vi 114 184, 9>9 

Dialogue— between Loid Chain elloi and ni- 
jimd suitoi, <»n wtiglnng iviikiiLi, vn 9)()A, 931 a 
- Ik tvvLf n mointoi i d Itgisl itoi t*u the piopiutv of 
aiiKudiug bad I iws yistt. id ot vvtakeiimg them, vii 
442 

Dialogues between huvyei <ind non-law^ vei. 
Sti Jaiwyer 

Dies fusil, ct IK f(nU, of the Rom.ins, \ii 24 2 « 
Dneet eviduiwe eoinp.iu’d witli lie<us,i_\, vi. 

172 A With ciiciirnstaiitial, 171 A ‘219// 

distinguished 1i oni t u ciiinst int i il, sii 11 

— Andduumstaiitialevidviici comi aicd in piobalive 
foil e, vn 73-9 

— tvidenee, ol autbontu itv oi detds, \ji 17 gA 17/ <i 
Ot their spin loDMicss, Ihl 

Diselosiue — how' tai \eXr’Moti l)\, jiistitns 
exohisioii id evidence vi 99-100 Subu turn to 
punishing lit dois not pistity, % vn nor 

subnr tlontoai IV il oblu itioii vi 99,\ii 19$ S ( 
belf-disstiving , S( It-lnculp itivi ) Fuviiilionif 
piepoiuJcrant evil ju^tifus VI 98 JiiNilo^iin of 
i afholn iunfe sioii should not bi dtii aiifkd, *'8-9, 
VII 3f/b-8, ( lit 111 2 » ( ommunicaliuii to law-agLiit 

Qiunld, 99*V00, V 11 47) 9 

Discoiij^vi nut J totho t out so of natun' — inodt's 

ot, VU 84-91 Iliseonloi niablo /tdo livvs ol na- 
tuii, as adeetiiig luattci - pumiim mobiles, 44- » 
Disconlornnty iiidcgiee, bG-9 lUustr itnms, 87-8 
No point of sipaiation oi incieditdo fiom ei edible, 
88 Jlisconluimity t7t specie, 8** 

Di«coveiy — makeshiit evidence as an instiu- 
inentof, Ml 1G4-9 

— billot vn 502a 

Discoui&e, as constituting diiect evidence, vi 
218 n 

Disci edit ive mtei rog«vtion, vi 400-0 Exa- 

miiiation of the argument that a party must not dis- 
c r..dit his own witiiLSb, 100-2 Counter evidence us 
ameaimof disoovi ting the chai actor and disi osition 
ot a witnebs, 403-4 It the w itness be hostile to the 
party who calls him what he •^ays m that ) aify s 
lav our the inoie to be dtpi nded on, 40f Fallacy of 
the argument fiom the counter -ev Idem. e btiiig 
known ojily to the party who uses it, 404-5 
Disci etion — employment ot, as to exclusion 
of evidence, vn 349a, 347 

— how far it may he safi ly conceded to the judge for 
the avoidance of needless hardships by disclosure, 
V 1 97 n 

— of a judge — Lord Camden’s lemark on, vi 14f> 
Diseases — belief in cure of, souices of ere- 

dulity illustrated tiom, vn 107 
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Difcgrat'e as a oon&equence of testimoiiy, not ' 

of itsolf a suflioient ground for excluding it, mi. 
4r>:i.5 

exclusions of •evidence considered 
in detiiil. Mi. blO et svq. (mz. Hook 1\. Tart \ 1.) 
Disgfuised exclusions of evidence aiial\sed, 
VI Limitation of iminlaT tif u itiK*-*^t"s IH. 

Limitation ot tunc, if* E\iil<.n<‘o ooncc.iUci, /A. 
l*articniar spin'ii s of cm«1ciu*c pronouiuM d c‘»nclu- 
si\(», 114-1*). < as»“s wlituc a ]>artn'ular Kind of 

OMdonce iii.hIl* indispcns.iMt*, H."). Moiotli.ui t>no 
witiic'isi nMimrcd, lA INligioiis formula rcquirctl, 
fA. The “ host oMch'iKM*’* ii <iuirc<l, ?A 

Disposition of aci'usoil poison, how far ovi- 

til iico, \ii. of) 

Dis.,nnihtu(lc of haiuK— ovkIl'iii’o iioin, \ii. 

IHI />. 

Ui ssolution of contriu'ts, the suhjct't of r(*gis- 

tiatioii, \i jidT ^/. 

Distance with relation to alihi evidiMice, vii. 

— Uroh.ihilitics as t‘» Imw mm h nM\ Ik* tra\» 11 «m 1 in a 
cot t iin tnm*, \ ii. ‘i‘i //. 

— jiislilic' cjii-to'.ii mt( 1 rnhrat mil, M jjn /■ 

— ot trililllLll , « t li - o,. Ml .Mi h, j . J I'), 


Disliin tiu'-s jm a -.miiiilN ioi cmiIi'Iim*, \ 1. 
{, -'s^i • ‘ • 

— or.d ...id \M Hi • 11 cxaMi’ii.d mn-. \\ illi rolat mil to, \ i 
4 J *) - * I . 

— iim M l» in*c -\\ 1 il iiu' .in .li )uih t m j i oiliiciim. \ • 
3-M./. 

Dl (lc!.‘.\ - occ.lsiniu (! h\ , \ 11 J-JI, 

*J I J 7t 

l)i\ L*''liti\e fcicl'- — iiH' uf ilie term, \i 

lils//t- N.itiii c ol, \ II j/dA 

Divi'-ioii of lahom ‘imoiij? !.i\\ \ ei incit*a-.es 
iiisfi ad ot ilmnm^liinL; tlo* < ' ) • n c, ^ m n‘j A. 

— <itjun ilndioii, lio\\ l.ir ie< III), A .1 ■•<(» 

Dociinastic pro(‘c^s -wiilten e\i(hr'*i* suli- 

jcclcd to, \i \7'2tf 

Docufiieiit — litit;ant produciiiL: vlninld dechii e 

Ins Cl cdciicc in, m 1 17-ls 

party wiltulls w nhlmldin'/, coiiclic mn- and luii.il- 
tics to wliu’li lio ‘■hould In 1 .ihl. , Ml 1 !•% A 

— Ill hands ot an .id\ « i '.iiy - pi oct dun i \ < .n diinr in 
Lnglish law, mi l''.i o. 

DocuiiiiMils, ancient - auihenlic.it ion with 

rcu'.nrd to, Ml 

DoeniniMit.ii \ cvidciu'c di-linuui-In*d fioni 

tc-tniio'iial, M 

7>n///s-- acenrilin^" to Ihunan I.iw, \i L'dS//. 
Donn stieor natmal s\siein (d’ juiluMt ui c con- 
trast) d \\ It h the It I Imical, > ii r»7 

— '•it M.ilioiis -etheto! oil lest nnon\ ,> 1. U)!)- 4 , \ii 


I 

1 


^ f I 

Doiuu'ilc of litipaiit -cnt.'iioii ol, \n. 2.!>o. | 

Doiiiifllaii, Captain of fitcd, \i. 45 ii f | 

17) It/, Ml 11 n *, P), Vil )i t, 7)7) A, j 

cocot, an illusti .n mil ol jircparation SIS evidence ' 

ol crime, mi I‘*A, ! 

— -i \tiMcts Irom pamphUts on tri.ilof, mi 73-0 7/ 
Ih.i 7/. 

Douiih -fountain piin(M]tk’, \iz discu'tionai y 

Ol lit^r.'il iidimni’^tiatioii oi the law, according to 
<dioue, \ ii. ;Wi A 

Doni;!.!^ eausi* noticed, vi. iViSl// ; vii. JhOl. 
Di.iiijlit-in.in---h‘L 7 i^l.ili\ c, '-Innild piovide lor 

ill me den<*c of hurih n of i»root, M I.')‘7A. 

Dicaiii'', asinstiincis of taUe tacts uinlcr the 
gumc n^u.il om s, \i *^"7) 

Duelling; — not (llstlngul'^hed in law from as- 
sn -illation, \ij ‘Z‘27/*, 41.16. 

Dmnont — his oiijeetion to lientlianrs settle of 
per'-uasion comhated by the editor ol the original 
edition. M. *.^34-7). • 

— his Traite dcs I’reuves Judiciaires iioticwl, \i. 2nl a 

Duties of the legi'-lator in lej^^ard to evidence, 

\i lJ-13. 

D}'.!ogibiic— thy lyi'ii explaint'd, vi. 240 7«. 


Cl I 

Ease — love of, a motive tending to produee 

truth, y\ '1(VJL. 

Kast Indies — authentie.itioii of w’rilin;«[s in, 

\ii. Is7 7/ 

Keclesiiihjtical and Kquit\ piiieiiee eoinpared, 

M 4117 -S. 

— courts— atildjiAit evidence in, m 40 A, 41. 

handyfiig of causes m, mi. ‘J.J? »/ 

distinctness ot slatuiicnts m, as etiiuparod with 

Kciuity, Ml. .10) // 

imxli* ol cMi action of tividtiici* in, \ i 4'i!>-ti*» .\i c 

Lstr.ndioii 

. — Cl o^ s-i‘\niniii:ition in, vi. 41)1 A, 

— - examination oi p.irtics in, rcsti icted hy tlu> c ni- 
mon law , mi 4 )S y 

oaths .l<hnlnl'^terl d by, Mi ‘jtilA. 

— law — rc-(*xiinniiation sicconiing to, vi. \Wla 
Kdge worth, Mshm, noticed, vii. ISS//. 
Edinburgh Hi‘\iew — opinion^ (d', eomhulyd 

hy Editor of oiiginal edition ot Rationale. i>ve 
Editor. 

Ktiitoi of oiigiiiiil (‘ditiori of Ivationale of 

I V 111* nee Lrct.ice ol, \i .Ol-'jii.l Note hy to now 
1‘dition, ‘joj A Viiimadvi 1 sums h^\ on 1 iimont's 

I I mail <* on the Vullioi’s -c.i'c ot di i/n cs oi per- 

'•II i^ioii, M ( ’omh.it ini; \ II w s ol 1 lilnihiii gli 

III view, — M/ on m.ikiiu the conimuirc.il 'ons he- 

twiin l.iwMi mill I licnt i Mdence, Mi 17l>-‘); ^11 
1. iking the eviiii nee ol hush, mils .indwr^s in ic- 
giiit tot.ich othii, is() , on mtiii >L4miig p4irtics, 
ts7-s>/ ( li.n*ti 1 hj^, on till Mill' tii.it i vidcnce is lo 

111 I oiilino i to t he point . Ill IS' uc. Ml >.)S-(t‘J 

D;eeiion - -aition oi aniin.idx I'l ted on, \i. 

• 7 Ml ' 

h'lmMinn iu‘ees^ai innltiplieily of 

c\ idi nec in,.\ ii ’> i 1 

- 1 ..I lu'ii'.n 1\ mmii cl loi jmlici.il } i i\sicy, \ i .'572// 

Kloi.«njnent <d e\idi nee -> pi e^ii nipt ion of guilt 

n oin, \ 11 IT A, I'l )/ 

Kinplo\ei .ind einpln\ ed- - eil\*e1 of Ihe rela- 
tC'i.'liip l)c( wci II on I V i«U nec, mi .*)7.')*', b7h(i, 
Kinuliii ion iiinniie judges, -exlent ol llie ope- 

r.ii loll ol, 1 11 ‘jss *hr 

Knloi emnent ol loi nullities of deed^, vi.r) 17 - 

) .S/ r I Ol m.llllu S 

llnel.ind li.i^ the eiedit of pioducing the s\.s- 

1* III I t ol .li < x.imin dioii, vi .'’)U' . 

< hmcliot p( ijm It s coimmtti d on tlic smK oi, \Ai 

4-J I // 1 

1’ iJLh-h 1.1 w — .ihi 1 1 ations of, in i c'-jicel lo the 
ii'iui limn ot molt t li.in one w il ut* s, mi. 7)27i-31 
.li cj I at ions ol, 111 rt ".'iiti to m.iking .stiiiit ivind.s 

til t \ lit iCf ct/lli lllslM*, \11 

.il t 1 1 .It ions ^»t, in iigaid to autln ntii'ation of 
§ wilts, \i] lss-'i"» In rtgaid to tJie autiioiiticatioii 
til will'Sin p.iiticiilai, M .^)i2 7>1 

.iIm nations of, in it'caid to inakeshilt evidence, 
\ 11 1» ')-7.5 Si /’ M.il.i'^l^lt 

*an aiigemcnts ol, as to exclusion ofcMdeiit'c on 
tin* ’’round ol vexation, mi .5">J-.'5. 

colli t lion oi c\ nit III c under, \ I. 31-4.5 Am ('ol- 

IiCtloll ’ 

com]in"‘Sion ot c\ ideiice in, occtisiona exclusion, 
Ml d 3 s- 4 '. 

— c.^»ss-e\.iniiiiati/<n under, VI 33-4 

— - errors ot with n g.iid to | uhlicity and privacy in 
judicaii#c, M .57J-W). -S/c I'uhlitMty. 

— - 1 1 loi s ot in It g.nd It) pi ohaliveloree of circuni- 
htanli.il I vnlt ncc, \ii t»H 7.5. 

cxamm.'iiion of tin courst* pursued hy in n*gard 

to tile tcstnnon\ nt a pkiiiititf. Ml Is'l-yn ; in regard 
tt»tht tc-timoii\ ot a tlctendant, 4'‘0 .5()fi 

it)] m t»l '•w I ariiig ii w itin^ s l)\ , \ i 3J3. 

incoiisi-tciicy t)t, in iiiie.stioiM a*- to cvcluHit>n of 

eviticntc, \i 11.5 

iiictmsisteficies of wdth reftauitt) .self-disserving 

e\ itji nt'c, \ 11 4US-7‘2 

insimifi's ot extempore reet»rdation in, \i 82-3 

iiiditnal reconlation uikUt, \i. 41 4-13. See No- 
tation 

practice of as to hearsay evidence, 'd. 134 w. 

practice of in ea’^e of makeshltc evidence, \i 60. 

priiciice of in reganl toevila nrisii.g fuuii voa- 

l on in priniiieiiiL' evnii iice, vi. lt>3-4, 1 lOA. 

prtihahle origin of the cxclinionai j riilc& in, vii. 

5l7-i'J. 
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GENERAL INDEX TO THE 


English law rejection of the evidence of 
co-parties for or against each other, by, vii 506-17 
See Co-parties. 

— — scale of trustworthiness in, vi 175 

surplusage of writing, in contractn, &c by, vi 

581-2 

— — general defects of inregard to evidence, vi 206-7, 

— ~ incidentally animadverted on, vi 400 a, 440, 465 5, 
477 a, 5480, vil. 175, 38, 40 5. 53 o, l(i0 5, 104, 3696. 
409 a, 488 a, 464, 475, 489, 555 

Enmity or partiality of witness, effect of. — 
See Cautionary Instructions 

Entanglement of jurisdiction&, a device of the 
technical system, vii 288- 105 

Entails — fictions tor docking, vn, ‘283 &, 284 

Eon, Chevalier d’ — case ot the inquiiy as to 
the sex of, vii 348 n 

Epistolary examination not used in England 
for extraneous witnesses, vi 3886 


Epistolary interrogation — in what cases ap- 

plicable, and how to be applied, vi 32-3, 429-46 , — 

— — reasons for employing in ceitaiii cases, 429-30 
Physical impracticability ot oral interrogation, 429 
Prudential impracticability, i6 Residence abroad 
or at a distance, 429-30 

cases tor, particularised, vi 431-3 Defendant 
absent,^ plaintitf applies, 431 ReHpoiideiit the plain- 
tiff— does not present the same call, 432 Uespon- 
dent a witness — dangerous evidence, but not to be 
entirely excluded, 432-3 

— — should the evidence obtained by, bo of itselt suf- 
ficient ground for decision ** vi 433-4 Not in cri- 
minal and other miportant case^, 431 

— should not shut the do i on subseiiucnt rwa 
pore^ VI 434-6 Merc probability of rc'coSrse to mia 
poce will tend to secure truth, 431-5 The wiitten 
evidence may require evplanatiou, 8cc 435 

— — incongruities ot English law iii regard to, vi 

436- 7 A party only by epistolary —an extraneous 
witness byoial, 436 Kxtianeuus witness only in 
epistolary when he is not to bo crosb-qucbtionod, 
436 

— — howto apply to the best advantage, vi 417-16 
Rules , Depgnent always to speak in hrst person, 

437- 9, Prevents incorrectness, incomplctene&s, in- 
distinctness, circumlocution, 418, — use ot thiid 
person instead of first reconciles deponent s to men- 
dacity, 439 , disregard ot this rule in English equity, 

440- 1 , Paragraphs should be short and mnnhLiod, 

441- 3, disregard ot this rule iii Engli'-h piacticc, 
equity procedure, See 413-6 

adverse to a salutiry piomptitude of lespons-o, 
vi 383,448 

— — recommended when there are impediments to 

oral, vii 374-5 ' 

•— and oral evidence compared, vi 424-6 See Oral , 

Equity — exammatiou of the woi<l, vii 295 ;i 

— a word employed becau^y popiilai, \ii 297-8 

— used to pi event coiniiion law lioin being intc*- ara- 
ble, vi 134 6, Mia 

in what distinguished from common law, vi 482 , 
vii. 290 1 

•— system animadverted on, vi. 395 a, 3996, 440, \ii 
3746,380, 495 

— bill in See Bill m Equity « 

causes — difficulty of deciding what are, vi 374 a 

method of interrogation m, vi 444-5*^ 

— couits — bandying ot causes in, vii, 237 a 

— — burden of pi oof in, \i 137, 138 

— cross -examination in, vi 491 

— i — detendant*s testimony enforced in, \ii 601 

— — delay ot remedies in, vii 380 6 381 a 

— counteract trial by juiy, \ii 471 6 

— evidence in, cominittcd to writing, vi iVy b 
irrelevant evidence in, >u 3(i3 6, 364 a, 365 

mendacity encouraged by, \ i 3(?2r 6, SOS 

— — procedure in as to e\ideiice of defendants against 

each other, vii 612-17 • 

— - •— Gilbert's reason why the pioccedings of are not 
of record, xi 1866 

— scramble of with the common law, V 11 1726, 173a 
and common law courts — absurdity of tlie distinc- 
tion between, vii 300-2 

quarrel and compromise between, with the re- 
sults. vii. ^-5, 

•-^iurlsdlction— origin and extent of, \u 201-300 See 
J m isduitlon Equity. 


Equity practice — amendments in, granting 

and revising of considered, vi 455-8 

effect ot multiplicity of partie-^ in* vii 373a 

how far it tollows ihe Roman pzinciple of re- 
quiring two witnesses, vii 529-31 

comparison ot, with ecclesiastical and admiralty. 

VI 497-8 

plaintiff s testimony admitted in to the purpose 

of vexation to detendant, vii 492 6, 493 

division of causes into two by, vi 498 6 

— detendant examined in epistolary mode in, vi 
4366 

incongruities of the mode of e\ti action of evi- 
dence in, vi 482-92 bie Extraction. 

in cases of accounting, vii 534 

secrecy of, witli Gilbert's reasons considered, vi 

374 

Error — sham wilts of, as a source of delay, 

&c vii 214-16 

Erskine, the institutionalist, quoted, vn 396 
Essoign — abuses practised under, \n 269. 
Estates — degal and equitable, vii 292 
Estoppel — natuie of, vii 503 6 
Estoppels — spceimeiis of, vii 554 b 
Evasion in giving evidence — natuie of, vii 
28 6 

Evasive u sponsion, as evidence of delin- 

quency, vn 24-9 

Events distinguished from states of things, 

VI ‘217 

Evidence, a standing oh]eet ot leseaicli in 

every line of human conduct, vi 509a 

— in geneial, vi 208-9 What unde rstood b> the term, 
208a l^acts divider into ptiucipal and evidentiary, 
t6l W hat questions cY,^inc under e\ idcnce, 208 6, 209 

— relation ot to judicature, vi 7-8 

— with refeience to a legal purpose, \i 210-14 Mam 
object to give efitct to substantive law, 210, and so 
bo the means ot rendering a service to plaintifi or 
defendant, 210 Duties or the legislatui c iii relation 
to, 211-13 Summaiy view ot topics that may be 
expected to be handkd in a woik on evidence, vi 
213 14 

— extent ot the licld of, vi 5 

— dutiC's ot the legislaLoi in iclation to, \i 12-14 
neglected, 13 

— several species or modifications of, vi 218-20 De- 
rivcsl from perception ot indiv idual himself or ol 
another — thunco divided into ab int>a and ab extra, 
218 Latter founded eithei on discourse or deport- 
ment, lb Jlivision into personal and real, %b Fer- 
sonal divided into voluntary and involuntary, 218 1 >. 
Division into depositional or testimonial evidence 
and documentary, 219 Into orally delivered and 
scriptitiouHly deliveied depositional, i6 Into direct 
andcircuin^^iitial, Makeshift evidence, 76 Non- 
preappomted ind preappointed, ib Oxigmal and 

i unoiigv^Vil, 219-20 

— a Htaniard lot of, taken, vi 14 6 

— in 1 elation to tacts in particiil ir, consideration of 
excluded from mtiodin turn, vi 139-41 

— the best, what, vi 168-75 Sciutini/ed coiiipaied 
with unscrutinizcd, 169 Wiitten with oral, or per- 
xranont with unpcimancnt, 170 1 Original with 
traiisciiptitious, 171-4 

— state ot English law on the subject of, generally 
characterized, vi 204-7 

— in what cases and on what conditions sliould a 
tiansci ipt be 1 eccived in, vn 1 43-9 

— on which facts discontorinable to the cour«io of na- 
ture have bcLR maiutaincd — unti ust worthiness ot, 
vn 105-6 

— guv eminent, in providing a fund of, should lie li- 
mited only by impr acticahihty and expense, vi 509 a 

— irrationality of the technical rules of, generally cha- 
racterized, vi 5 6,6 « 

— adscititious, defined, V 11 120 a Considered, 127-9. 

— affidavit See Affidavit 

— alibi See Alibi, 

— anticipative survey of, as a sucoedancum to exclu- 
sion, vn 369-71 See Anticipative Survey 

— . article Ot, difficulty of limiting time when it may 
be produced, vi 90 6 Remedies t6 91 

— authentication of See Authenticat ion 

— belief m. See Belief 

— burden of the expense of See Burden of Proof. 

— casually written, vii 121-6. 



TWO VOLUMES 

Evidence, cause of belief in. See Belief. • 

— causes of trustworthiness and untrustworthiness 
in. See Trustworthiness , Untrustworthiness. 

— circumstantial— pnotum — ptwra poste- 
rorium — events principal and c\idontiary in series, 
vii. 62-4. 

the situation of the accused, in respect of mo- 
tives, means, disposition, ciiaraoter, and station in 
life, as affording, of deliiuiuency, vii. :)3-62 St e these 
several hea<ls. 

See Circumstantial. 

— collection of, should be hy the person who decides, 
vi. 4l!>-23, 427. Dangers and inconveniences of a 
severance, 420. Objection that collector of evidtmee 
may not be capable of cle<'is on, ansivered, f/>. Cases 
in which the e\il cannot hea\oided, 421. Interests 
which have gl\cn birth to tlie system, 422-3. 

— — of. Ste Collection. 

— compression ot into a shoit \ orind — effects of, vii. 
.*>38-9. 

— danurers to bo guanied against w’lth regard to, vi. 
27'J-82. 

— of defendant. See Defendant. 

— epistolary See Kpi.tolary Interroganon. 

— excess ot an evil, vii. .i31-2. 

— exclusion of. See Kxcliision. 

— e\-parto preappointed, vii 128-7. 

— external — if a decision can be come to without, and 
on the judge’s own know ledge •* vi. 276-8 I iiffereiit 
cases In which this inay^ak<> place, 27<»^ If the judge 
decide on his own evidence solely, he should l)e a 
witness on appeal, 277 Facts helieveil lor their no- 
toriety are only nnminaUp without evidence, 277-8. 

— extraction ot. Kxtr.iction 

— extrajuilicially written, vii 121-1). 

— false. SVe Falsehood ; Mendacity; Perjury 

— (filbert’s theory ot, vi l83-s7 See Cliliiert. 

— hearsay, vii. 1,12*1 See Hearsay. 

— indicative, vi. 21 1 a 

— interrogated See Intorrog';^ lon^ 

— judicial, neglect ol the subji'ct, vi. WJh 

— makeshift. See Makebhifl Evidence. 

— meinoritor, vii. 1.17-8. 

— minuted, vii 1,38-1) .See Preappointed Evuhmce 

— oihcial. See OfKcial Evid^'iiee. 

— preappointeil. ^ee Pre ippointed KviiUncc 

— probative force of See Piolntive Force. 

— propertii s desireable in, v i 211 

— prospective view of tin* ratioii.de of, vi 203-8. 

— publicity and privacy with n'gard to, vi 3)1-80. — 
.See Publicity. 

— qualities of good, — particularity, rocolleetednoss, 
iinprcm(*ditatediie?s, suggest i dness to the assistance 
of recollection, uiisuggestedness to the purpose of 
memlacity, intorrogatedness, distinctness, perma- 
nence, \ i 283 

qualities desirable in, vi 21-2. Instruments for se- 
curing them, VI. 22-8. Ste Trustworthiness. 

reimrtcil real, or suf)poscMi real transmitted through 

other rwcdirt, vii I.')2-l. 

— rules of, abstract, andwitlmut comVeration for 
the aufforiiigs of suitors, vi 3Lr2. 

— scientific, VI 211. 

security for against niisiepresentation and oblivion, 

by regist) ation, \i. 7t)^^ 80. Sn* Itecoidatioii ; Pre- 
appointed. 

— vyieltte^yi 214//. 

— suppression or fabrication of, as affording cv idcnce 
of delinquency, vii 48- '.0 

— auspicious — sateguards against, vi lln-19. ( an- 

tionary Inbtrwctions to JikIkc for ‘Sr In- 

structions. 

— testimonial Sve Testimony. 

— transcriptilious. Seo Transcript 

— tcndinit to the prejudice of the person who dcliiers 

it. See Self-disser\ ing ; Self-crimmiiti\e; Self-in- 
oulpativi*. . „ . 

transmitted through an indefinite number of me- 
dia. vii. l.M-y 

— unoriginal, sli. 12It-.T2 

ofwltncAes. sve Testimony ; Witness. 

— written. .Sec Contract ; Script; Writing. 

Evidentiary tbets distinguished from princi- 
pal, vi. 44, 208, 21.^ 

Evils of the first and second order, 0-10. 

preponderant, justificative of exclusion of evidence, 

vi. 89-1)9. 

Evocation of a cause, vi. 240 ft. 

E.\aggeration — causes product u c of, vii. .573 a. 
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Examination, in perpetiiam ret memoriam^ and 
de bene etse, vi. 568-9 n ; vii. 378 b, 379 o. 

— See lixtraction ; Interrogation. 

— of a witno.ss — torni of before a jury, vl. 32 3. 

— iiofon* Justices of peace See Justices. 

— refusal to answer on, or faKo or evasive responsion 
on, ns evidence of delinquence, vii. 24-9, 

— judicial, of iierson accused, vli. 39-44. See Sclf- 
uiculpative Testiiminy. 

— Ill cliief and cross-examination, vi. 347 A, 348 a. 

Examiner -- colleota evidence, but does not 

deciile, vi. 376 a. 

Examiner’s otlice — utility of, vi. 496 a. 
Exchequer — meaning of the term, vii. 296, 
« t. 

— jurisdiction stolen by, tbrougli legal fictions, vii. 

2sfi //. 

— oath of defendant in, \i 232. 

— dl\i‘sion of into law and Mjnity, vi. 40 \il. 420. 

— /h‘put\ remombranoor of— bocrecy of procedure bo- 
lore, vi. ,175-6. 

— cbaml>cr— delay by writs of error to, vii. 214. 
Exclusion ofi'videiicc — a talbesccurity against 

doci'ption, \i 20-,3(). 

— - connexion of the subject with the ends of jus- 
tice, Ml. 3.r> 6. 

disrt‘g,ird shown to the ends of justice by, vli. 

3 ‘6-.S. Pivvention of inisdoeision and vexaUon pi^ 
tended to lie (M)nsulte(i, 337. ^ 

general view of the mischiefs arising from the 

system of, \i 86-88; \ii. 338-10. 

— — tlieta t>f jiniges concerning, \ii. 340-1. • 

sptciesof, \i. M)-116; vii 311-2. Positive and 

iK^gatnc, Vl. 86 ; vii. 311 Ah.solutc and conditional^ 
312. Exidiision u nun ////(/, and st ///i/i, tb, 

causes tor whieli aV\ays proper — siipertluity and 

irrcleianev, 89 , \ii. ,302-6. 

general \iew of eases m which it is proper, vli. 

313-5. Cases in uhich no misehief at all cun result, 
343-4 Cases in which tho advantage predominates 
o\cr the mischief, 311 Nature of discretion to be 
employed, 315. 

causes lor which its propriety depends on cir- 
cumstance'*, \i 90-102. Avoidance of delay, 90-1 ; 
Vli. 35<)-02, ( .See Delay ) Avoidance of vexation, 

XI 92-100 ;vii 315-53. Modifications of vexation, 
92- i ; \ii. 3t5-7 lu wdiat cases a proper cause t.f 
exclusion, vi 94-5. Vexation hy disclosure, 95-9, 
\ 11 . 317-50 Diselobiire of Catholic confession should 
not hi* dcinaiidfd, \i. 98-9; \ii. 366-8. Client’s coni- 
iiiunicatioii to lawyer should, vi. 99-100; vii. 473-9. 
(See \cxation ) Avoidance of expense, \i. 101-3; 
Ml 35.3-0. ( '^f’e Expense.) 

how to nnmnii/.e the evils of — consideration of 

ciroiiinstanccs of each ca^c, and timely explanation, 
vi. i02-.3 English practicu on tho subject, 103-5. 
See English law. • 

— 1 “ general view of causes for w'hich it is improper, 

M. 105-9* Avoidance of deception through inibc- 
eility, b'5 ; vii. 127-32 ( See Imbecility,) Through 

sinister interest, vi 105-6 > vii 393-6. (.Vee Interest.) 
Tin Jliigli improbity, vi. 106 ; vii. 406-15. ( See Im- 

probity.) From religions creed, vi 106; vli. 420-7. 

( SV'C 'V theism ; ('’acothcisni.) Avoidance of vexa- 
tion from 8clf-inciil|Vtion or tho execution of tho 
laws, vi 106-9, vii. 411, til. (s’ec Self-disscrving.) 

causes fnr which it is improper considered in 

didail, *hl. ,381, et stq, • 

where writing omitted in contracts, vl. 128-34. 

Kelation preappomte/i evidence, authentication, 
ike Vl 128-9. Impropriety of the exclusion where 
there is no writing at all, 129-32. Impropriety where 
there m writing, hut it is alleged to be unfit, 132-4. 
See Contracts ; Formalities. 

in English and other laws — sketch of the various 

kinds of, vi IIO-IG. Undisguised, 110-13. Disguised, 
113-15. Exclusion of evidence created by tho prin- 
ciple that certain kinds of evidence are conclusive, 
Vl. 1 1 1-16 : Vli. .^2-.58. Table of grounds of exclu- 
sion In various codes, vi 116. 

impropriety of any against makeshift evidence, 

xii. 159-65. 

negative vii 562-3. 

occasioned by blind arrangements of procedure, 

vii 5,37-42 See Procedure. 

on the ground of danger of deception. See De- 
ception 

on the ground of interest, vii. 393-406. See In- 
terest. 
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Exclusion of evidence on the ground of im- 
probity, vii 406-20 See Improbity 
— • — on the ground of vexation and danger of decep- 
tion uniUa, vii 487 et seq 

— as to the authentication of w nts , on the te«iti- 
mony of parties, vii 189 A, iOO, on the teatiiuoiiy 
ot non-attestins; witnensc^, 100-2 

— — • when self-disiien ing — impropriety of, vn 445- 
72 See fielf-disserviiig 

— — in the way of exempting certam peison^ from 
giving evidence against othtrs, \ it 472 -SO See Lx- 
emption 

ot a party to the oatise tor or against lumselt — 

improprloty of, vii 487-9 

— — by rcndming a narticnlor *vpecies concliisn e, vii 
542-*>8 Ste Cohclusive 

by Imiitation put upon the inimbtr of w itnt»hsos, 

vii 531-7 

— — for want of a patticular numbei of witncs‘‘CS 
vii 520-31 Multiplicity 

— — oral oi written, in the absence of scripts With 
prescribed formalities, xi 12S- H ' 

— - — takcfl place when intottnal scripts aie rejt cted 
on the gioundof formal on<s being iii existence, 
vl 131-5 

— — by imprisonment for debt, vi 1 35, 176-83 
authority can alway'j be found, either tor or 

against, vi. 1605 

— the principbs on whuh it should be itgulated 
^oner^Uy stated, with i iiles, vi 88 

— — CiiuhoiicU> in^trucliona to jiul^ca instead of, \i 
161-75, 111 5(i3-98 

— — remedies succ cdimcous to, vii 3(»R-83 Ant ci- 
' pativo survey, 3f>9 371 'Jiibiinals within r< ich, 

371 Sittings niiinteirupted, .371-73 rnlnninaiy 
niootlng ot paitiCH in pi« s« nci ot the Judge, 37 3-1 
Examination 111 2 he epistolary mod<>, J71-5 Towei 
to party to ijmduoo o\pcn*^Vo evidence* at his own 
cost, 375-f) Advei (iseinciits to diliay cxpiri l of 
evidence, 376-7 Abolition >t taxes upon juslno, 
377-8 (Collection ot forthcoming oxidencc, w ithout 
waiting lor uiitoithcoining, 378 9 rioMMona.1 de- 
cision, without waiting ior the best eiidonce, 379- 
80 Provisional stipiesti itioii, 380-3 

— — restoratives to compatcncy, a partial preserva- 
tive Irorn, \li 433-40 

— — satogiiaids substituted lot, vi 116-10, 151-73, vn 
503-08 Sp( Hateguards 

— — the authors com lusmns ugaKling, v 2i75, 248 

— of parties troiu the piesuice ol tht judge, v ii 22b- 
33 See Parlies 

Exciiibioibiiy lilies in English liw — piobablc 

oiigmoi, vn 517-10 

^ — iiltoiioi sa^eguaids to the inconvcnirm e» winch 
may uiise liom dispensing with, \ii >03 7 

ExrornmuiiKMtioii — giuuinlis on uliuii it {>io- 
ceeds, vn 4255 ^ 

Execution — niethotL of, uselessly diveisifiecl, 

vii 305-(i , • 

— of deed — a woid used instead of recognition, vi 

5.505 . 

Ste Contracts, Fonnahtios i 

Exemption conceded to one person horn giving 
testimony against anothei ii^eoi tain cn cun stances. 
Considered, \ii 472-8b lnipropiut> ol the ext mp- 
tion, 472-3 Law’j er and client, \ i 00, 100 , \ n 47 3-0 
Trustee and lestu^ qne tf lut^ vii 480 I£usi>and and 
wife, 480-6 • 

Exhibition of document — call for \y litigant, 

vil 194 

Ei-f aite pieappointcd written evidence, \ii 
126-7 

Expectation — meaning of the tei m,vn 507 n f 
Expense — exclusion ot evidence on the gi omul 
of, VI 101-3, vli 353-b Falling oil innocent party, 
353 On the paity in the wrong, but with too gic.it 
weight, 353-4 Inconsistencies ot liiiglish law, 355-6 

— a collatei al evil See Colhitci al Evils 

— of evidence — proposal that suitor wishing evidence 
procured with ditficulty should pa>, vn 375-6 

advertisement ior peeunuiry assistance todc- 

irey, vil 376-7- 

— sham pecuniary cheeks to, v li 307 

^ preponderant, justices interrogation being dis- 
pensed with, vi 334 

Experience-— the \alue of, in relation to foims 

of Kovcrnineiit, vii 599 


£<xperience — the origin of belief, vi 235-44. 

See Belief 

— the utilitarian principle dependent on, n 288 J. 
Explanations— preliminary, adapted to pre- 
vention of suits, 1 i 102 a, 103 See Meeting— Preli- 
niinary 

Exposure — how far evil pioduccd by, justi- 

flcH judicial seclusion, VI 364 

— on the part of witnesses, &c , as aground of exclu- 
sion iSf*e Seli-cnminativc 

— ot the technical system— apology for, vii 329-34 
Expiession — inaptiiess of, effect ot on testi- 

mon> , V 1 2 53 5 Singular illustration of from French 
practuc, f5 n Con*iidttations applicable to, — viz, 
whether in written or v^ibal evidence, the age or 
sex ot the witness, &c 254 

External evidence — if a decision should be 

come to Without^ VI ‘276-8 

Ext I action and reception of evidence, with 
tlie help ot &ccuritit*», vi 30 4 Oral uitci legation, 
30 ('oti'^liation ot notes, 31a Extraction 
should not be seven cl from dec ision 31 -2 pisto- 
laiy intcriogation, 12-3 Modes ot interrogation 
principally in use, 33 When oral, oi epistolary, 
shouhf bo employed, 3.1 Cross-e*xamination, 33-4 
Conit out .ilion on the Roman sjsttm, 34 

— of < \ idt n£t — gt ncnil \ u w ot inooiigi uitics Ot Eng- 
lish law in respict to, vi** 465-71 Twclvo iuads of 
nicongiiiitio^i numi latt a, 166 Illiistiatedbj piocc- 
duieon action, indictment, iitormation, attach- 
tiicnt, 167-8 Enumeidtion of suuiccs lioin which 
tin* distiiK tions luivc* been inad« , 4“0-l 

in common-law piocuhuc, iiu ongiuities of, vi. 

471-82 Indictincmt loi felony— I nquirv lie to* e jus- 
tice— gi and jiii>— petit jni /, 171-4 liuhctinoni lor 
misdctneanoiiJ, 47ir*6 Piocednrc* on contempt by 
attachment, 170-7 oce<Uu c by intoi matiou, 477-9 
Ci\ il iur> ti ul, 479 bO Motion causes upon aw ards, 
Ac 480-2 

— — 111 u|uitypioccdurc — itsuirongruities, vi 48*2-92 
Encomagement to mendacity in the bill, 4S2 3 
Fahe statement to snppoit elu’ge, 48 J Charging 
and Intel logatuo pait, 181 l)if> ndant s stciteniont 
on oath, 75 E\ il ^ ot w aut of par tgi aphing and nu- 
moiatioii, *85 ( lo^shill, t5 1 vide*ncL* of w itnessea 
hj i ommi^Hion, Ac 4^0-8 At what p irtj’s instance 
diposihons mav be* it*ad, 4s9 Evidence admitted 
by s |)4 cial onU r, 190 J*i ooi t>t lutlic uticity ol deeds, 
i5 Cio^-s examination, 491-2 

in eech5sia**tUMl and admnalty romts— its in- 

congiuitios, VI 492 9 Accusers aitn les, 493 I v- 
aininatiou of dtf nd int in an'^wi r, I9.i 1 Ih ct — to 
puiiisli lot luiiig siibfictto arumoui , 494 Evaniina 
tions b> comiins^ion, 195-6 Xdrmi ally com t) 496 
Pisctict ot I’cclc'*! I St ical and Admiralty com ts com- 
pared with that of Equity, 497-8 

iiicongiuities ot Roman law in regard to, vi. 

499-501 1^ tccts of the sj btem ot exammatton by a 

judge w itliuut cross-examination, 499-500. becrecy 
f .500-1 • 

i recapitulation of the results of inquii ics as to, 

I Vl 504-7 

I — — Ste Biowbeating, Confiontation , Evidence — 
collection ot , Helps to recollection , Interrogation , 
Aotatfon and Recordation , Ue-cxauiination , bpon- 
taneems Testinionv 

Extiajudicicilly written evidenc'c, vii 121-9, 
174- ■» Casually written, 121-6 ( See ("asually ) I* v 
jmte |)i cappoiiited, 126-7 {'^te Vreap] ointcd I \d- 
bcitil ions 1-7-9 {Sn Adscititiuus ; 

— iiistiuctions concerning the probative force 

of. Ml 134 (> 

uuilceshitt ov idence*, vi 57-9 

Eve — how the sense of seeing derived fiom 
the impressions on the letina ot, vi 250, 251 n 
Eye-witnebs, evidence of the best, vi. 167 
Eyre — Chief- Justice, noticed, vi.JJGKwore K 

Fabrication of evidence as indicative of guilt 

vn 48-50 

FatiefifJa hy legislator in case of niiikcshuc 

evidenl^e, vi 59-60 

Fact and circumstance — distinction between 

apt to be obscure, V 1 245 a 

Facts — relation of judicial piocedtire to, vi. 

7 5, 8 a. 
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Facta aa the subject-matter of evidence, vi. 
214- la. Principal and evidentiary facts defined. ^5. 
Division of the principal facts in penal r*ai>e8, 215 5. 
In non penal or civil, 2^5 5, 216 a Dithculty of 
connecting classes of principal with those of evi- 
dentiary related to them, 210 Di\ isioii into physical 
and psychological, 210 217 «: — into events and 
states of things, 217:— into positive and noLative 
facta, 217 5, 21R//. 

— species of, in legard to oircumst.mtial oviiioncc, \ i 
44; vii. 1-8. rrincipal and evidentiary, vi 44, lii. 
1-2. Prolialiyo, di3iitlirinati\*‘, tiiid afhrmativo, vi. 
44. Protuhili/iiig and di'^piol>aliiliying, Ml. I. lii- 
lirmative, 5. l]lll'^tl*atlo^^ <»f [O'incipal tacts con- 
sidered as proiiabilucd, with tlie coricipcm U*iit 
€Vi<lcir-ia *'3 fact", *>-7. Piiiicipal facts disiiridmin- 
lized, witii the eMiicntiary, 7-K I.xtimiI oI tln^litdd 
of tacts which may be tlic subject') of inipi ry, 
8-9. 

— - difference botwoen those inipoasihlo per fc, and 
impos'^iblc SI as in abbi identic vii 111-1:1. 
none unuersally reo«)gnispd to be mcrcdiiilc, \ii. 
80-2. 

— ancient, admission of transiiiit ted o\ 'dcnco to prove. 
Til, )r>7 5, 107 5, lh8 

— leirally operative a t lie subject t»f cw idmce, \ i. r>09 h. 
DiMMoii ot, lb, 

— ph.Nsi'Ml — srnie classes of alwajs nnitorni, \1 2X1 

— pi iiicij»aland evid*‘iitiar\ liisliiigiii'-liLs!, \i T)//, 10»i, 
44, 21.’). 

— psycholoixical, impraiiabilit^ as n ^Ilid", Mi 11 Vl.i. 
Fairne>s sillcirc^d as a reason tor cxcliuliny^ 

sclf-crinimative t»‘stimouy, mi 
False asseitioii — wluM'iMnit cousin s, \i 2'17. 

— rosi»onsion, as cMdcncc ‘>f dclin<iucn(’\ . \ii 

— evidrmv, Iruth capal'lc ot bung c\t'i.i‘*t*d iiom, 
vii. :i, 3hS 5, IWI 

FaUn^iood -divnled ini • incidental, t(*nu‘ia- 
n us, and iia iidac <>us, 

— (iistinction bet WITH li).;iiMl and «*tiiic'il in 1 iigbsb 
sclioi'ls, M ‘Jill;/* 

— ni fiitn, and t iN* Imnd in cn cums^j'cs.s, m 21 > 0 

— as distin<*t li oni iic nd icity, > i. .■ p» 

— juni iiK’oiiij'li ti iK >- di tin!; i"lic I, M 27 • /< 

— Ill what ca-c" jiistiiialil. , \ I J, ‘jo7 

— an iiistriiiiictit in tin* bands ot <i( iiiapK iicn , ^ i 2.. a 

— iiif(T» n«M* ot d»*liiuiu**nc> fiom, \ii 5. 

— on tlH‘ p M t ni 1 tiL*. lilts — i)orsMiial proscnci* in court 
a cln cK on, \ ii 2.1d 

— nioilitb-ation-. ot, M 2tt-7 So* lnc«)rr* dm ss 

— niodiiic u.ons ol 111 1 • t ronci* to sur.s, V 1 \n, 

— - utility « f inion o'a.'ition in rxpo^iiu, m. ,VM .t 

— di{liciilt,\ in obt.i iiiiig <'i(d**nci* tor in a m int of 
justi*»e. Ml .'InT-S 

— infamj' attaching to, \i 2t 4 /), 267 b, 

— instruction deu\. alile from, mi dHS 5, 3s!i 

— in wlint c rciiin^taiici'S proiiiiiary interest acts as a 
cause of, M 1.57; mi ."»7h-.') 

-— should only i)c puniblu <i in contemplation of its 
piirposi*, vi. 293 n t ^ 

— iu*i*esMty <>» reim nibcniK that it <li*cs not always 

<lecci\c. Ml !hh b :{s7 I 

— nonii'oliid wliicii nia> not be produced by, vi. 297 a. 

— Icgi laturc instigates to by LX.ictiog d'-olarationsi 
without ‘‘anctioim tor tlieii tiutli, \i 117 n 

— ottcni’t s indicatiM* ot a disposition tow’ards, \ii 
60 5, 61 

— judicial vii 26 >-70 SVr Moiiilarity licence. 

— iicgatn c. and in ibgrec, tlic kimis iiio-t liable to 
occur, \ n. ."j 73 fi 

FaLitiCcitinn — cvidenct* of, vii. 1M1.;3. 

Fiiinily tiaiiquillity — Jiow far (Kingci of vio- 
lation ot, justitics rcMrietioii of jiidmi *1 publicdy, 
\i. 361-7. l*resi*r\ati'in ol, no Muthcieiit reason tor 
excKiding e\ideiiccof iiusliand and wife in regard 
to eaoii other, \ii. 483-4. 

Farmer — lIuKb, noticed, vii. JM) i. 

Fatljjjr — I'liVct of partiality of t«)\var(ls child, 
on testimony, vi. 161 ; xii. 576-7 
Fear indicated h\ passive tl- portmeiit, as evi- 
dence of delinqueiicv, \ li 4.'i-7. < ’hain of infcrence« 
to the conelusK ii, 4')-6 Ii.tlrinatixe possibilities to 
the Various liiiks, 16-7. 

— physical symptoms of, vii. 45 n. • 

Fecuiulity, h^^lua^ — extent of as a question of 
e\ldenre \ii 8-6. 

Fee — definition of a, vii. 107 n*. 


Fees — give lawyers an uuerest; in me misery 

of mankind, vi. 311 . 

— in courts of justice — various forms In which they 
produce mischief, \ii. 199-201 

proposal for abolition nf, vli 327 -S. 

alteration of practice as to, vii. IVd n, 327 - 8 . 

advantage there would ha\e been in their be- 

ing imposed directly, instead of Indirectly, vil. 200 n* 
216 . 

the miseries inflicted bj, kept out of sight of 

those wdio profit by them, \n. 3.1 

Feo-gatheiiiigsjsiein charaotciized,vii. 197-9. 

AVc lutorcst -—sinistor. 

\icos introduced by into teolmical judicature. 

Ml 214-25 Appeals and writs ot error, 2 M -16 5 ham 
motions in rhaiicory, 216 Abuses in the Masters’ 
<»ihce, 217 - 20 . ( See (’hancery. ) Illustrations from, 
Scottish judicature, 221 - 3 . t S/c Session, court of.) 
list of <le\ ices of, for iironiotiiig ends of judica- 
ture at e.Kponse of ends of justice, \ii 225 - 0 . 

Felon — outlawry of, vii. 'JJ4 /i. 

Feliuiy— rdilference between and misdemean- 
our, as to collection of e\idi‘ii(*e, \I. 471 
- examination b> justices ot the peace of iiersons ac- 
cused of, vi. l(» 9 r/, 471 5 , 472 . 

Females — not proteeled iiilhe Engli'sli courts 
from publicity in giving evidence on indecent iis- 
lilts, \c VI. 368 ?i, 

Feiiwiek — Sir John, eswe of, vii. .W8. , 

Fern — case ol, cited, vii. .Oo //. 

Ferrv-boat — Di.rainpb 'lTs aigument against 

Iliiinc regarding, considvicl, vi 241 

Feudal .svstem — absuid eontiuuauce of the 

practic(*s founded on, vii. 38.1 ?/, 

Fictions of Iiiw,,,vi 100a#: vii. 28^3-7, 415- 

20 . ConWiion recoveries, 2 ^ 3-1 Sbam-bail. 284 - 5 . 
Tuiirts stealing juri-<li«»t oiilioui each oilier, 285 - 6 . 
INcs to judges and law ver-, 2 si - 7 . 

interests g.ving lec ti», vii. 2 ‘' 3 . 

Fidelity ot tian^cnilitb — ai laiigcments tor se- 

citiing, Vli 149 -. 50 . 

Figures — evidiniee involving generally re- 

quir^'s aid from notes, M. 3 s'». 

Fiiiaiiee — the svstem ol vvrilton depositions 

supposi d to taxour, VI 37 6 . 

— u poll-, of (*omnnttct‘ on, cpiotcd. Mi 21 4 - 18 . 

Financial use-, of i egistration, vi. 8»‘l o. 

Fines and reeoveiie^, vi. 58*2, vii. 28.‘3-4. A.bo- 

hsiied, rb. n 

Finite and infinite — no medium between, vi. 

224 6 . 

Fitzlierbert on the Reyistrum brcvium cited. 

Ml. 4.’>9 f/. 

Fixation— blind, of times for operation of pro- 

erdnVe, vii. 239 - 4 '>, 369 6 . 

Flaws— power of judtj^e to give effect to or 

•lot at bis n)>tion, coi/sidered, vii. 30 H- 9 a. 

Force— pi olmtive, vi. 220 .‘5. See Frobalive 

Kuiee. ^ 

F<Mt‘i*«> — new, now far the dineovery of pro- 
l»aldc, vii M") by 86 a, 

Foi^eis |).i\ more attention to the use of 

formalities than tiie honest, vi. .6 49 6 . 

Forgi^ y — a sp4*eies ot mendacity, vi. 292 n. 

— dilh*rent inialilicatioiis of, vi 247 n, 

— rarity ot tin* siepicion of against a liccd. vi. 490 6 , 

— modes of proving, vii. lsl-3 l>c-autlu iitiea- 

tKill 

— how far prov cable by evidence of person forgvd 
upon. Ml 199 0 

— oi inakirs’ markon manufactures— plan forpie- 

veiitnui or vi. riMI-.*). . , , n 

— of pi'inteu ducumeiits should bepunxslicd, vii. 140 o, 

I II , 

of real evidence, vii. l.')-ls. Sev R« nl Lvideiicc. 

— use ol two attesting witnesses, a safeguard agaiiieft, 
vl . 538 . 

Forf^ing a release against 

179 a, vii. 496 , 50 «, 28.5 6 . 

Form of uiith - - iinpoitanee atlaeLcd to, vi# 

319 n ^ ; as practised in England, 323 . 


a forged lu/iid, vi. 
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Forms for contracts — provibion of by legis- 

lature, vi. 522 

Formalities — how far necessary to contracts, 
li 64 Means of enforcing, 64-5 
-*lnu8e in the case of contracts, m 515-17 Five 
methods of authentication ah autography, 

onomastic signature, symbolic signal uie, sigilla- 
tion, recognition, 515-16 Authentication ab txtra^ 
by attesting witnesses, 516 

•— enforcement of, \i 517-25 Not \\ant of will, but 
of i>ower and knowledge that occasions inioimali- 
ties, 517 The system of nullity, 517-18 Penalty 
produces the evil it is intended to i>re\ent, 518 
Should be under conditions of — knowledge ot the 
formalities and their essentiality, powei to obsei \ e 
them, and observance not too burthonscime, 518 
Treachery, in the law professing its readiness to | 
give effect to people’s intentions n gardi ng contracts, 
519-20 Proper means to be adopted — separate paper 
for each contract, having the laws and regulations 
printed on the bolder, 522 Foimalities should be 
easy of observance, 52 \ Non -observance should be 
only circumstantial evidence, 623-4 Nnte ot sus- 
picion should be substituted to nullity, 523-4 Im- 
pugner should declare persuasion or suspicion of 
spuriousness, 524 

— what proper, and in what cases, \ i 525-30 In what 
contracts ought writing to be icquiied^ 525 lise 
of attesting witnesses, 525-6 One of the witnesses 
sl)puld be a person easily discoverable, c g anotaiy, 
tb Use^of notary for securing propriety, 526-9 
Honorary notaries suggested, 520- 10 Arc Notanes 

— application of to pn appointed cv tdence, vi 512-13 

— or di^ds — should not depend on shape of property, 

vi 543nt 

— of wills, VI 530-51 Wills 

— of writs — picsumption of spuriousncss from failure 
to observe, vi 21 a,si8-D, U4 ^ 

Forthoomiiigiicss — means of seciiiiflg, useless- 

ly diversitied iii practice, vii 105-6 

— duty of seem iiig in legard to evidence, vi 12 a 

Fortune-telling — motives to ciedulity illus- 

trated from, vii 107 

Foundlings — regibtiation of, vi 572 6 
Fourcher par cssoign, vii 2(}9 
Fowler’s Exchetiucr quoted, m 491 
Fox-hunter’s reason tor excluding self-cnmi- 
native testimony, v ii 454 b 

France — frequency of contiadictoiy testimony 
in, accounted fur, vi 499 

— limitation of testimony in, >ii 536 5, 537 

— court of marble table in, \ n 291 a, 301 <t 

— holograph deeds in, vi 515 n 

— minuteness of the sifting ot criminal tiansactions 
in, in comparison with the English system, mi 4675 

— registration of births in, vi 571 5 

— system of lettres de cathet in, vi 364 n • 

—tediousness of criminal procedure in, with ittf causes, 

vii 208 n 

— law of— confrontation according to, vi 339 a 

— expression ot degrees of pei suasion in, 

231a 

— female witness excluded hx, v i 116 5 

— of, as to perjury, vi 303 

illustration of temporary recordation In the 

proofs verbal of, vi 82 

— precedents fr< m as to extempore recordation, 

VI 82 

— system of ^ecolvment or re-examinaft'^n un- 

der, vi 451-4 See Re excannnation 

mC'moires of, asucccdaneuin to publicity, vi 

379 

Incidentally animadverted on, vi 4176, 4216, 

499; vii 17 6, 18 a, 253 a 

Fraud — a species ot inendacMty, vi 292 n 

— generated by the exclusion of informal evidence, 

vl 134 e 

— what provisions necessary to obviate in contracts, 
vi 527. 

— conflicts between law and equity for suppression 
of, vii 301 h 

— danger of not increased by number of media through 
which evidence is said to pass, vii 156 

— characteristic, to* which makeshift evidence liable, 
vl,696 

— — of unoriginal evidence in general, vii 132 a 

— — of hearsay evidence, vli 153. 


Frjiud characteristic hearsay e\idence less 
liable to, than cxtrajudicially- written, vii 1346 

of real evidence, passing through other media, 

vii. 152 ^ 

of casually-written evidence, vi 164 , vii 121 6 

of trail sc riptitious evidence, vii 141 

— statements for the purpose ot, generally given m 
the form apparently most trustworthy, vn 1566 

— In contracts — exclusion ot oral testimony a lalso 
security against, VI 13) 

— protection of creditors from by registration, vi 83-6 
FictuiK of litigcints — personal presence would 

suppress, yii 2J0-2 

— statute ot — examination of with regard to wills, 
VI 512-51 

Freeholders — committee of, as the origin of 
judicial publicity in England, vi 3736 
Flench tiidls — want of interest in, from the 
formalities, vi 441 6 

Fiiemlbhip — effect of on testimony, vi 1546, 

155 a 

Functionaries, public — cases in which they 
are interested, pai ticularly unfit for judicial privacy, 
VI 369-72 

Gain, hope of — its effect on testimony, vi 15P 
(iarrovv — Mr Seijeant, noticed, vii 430 6 
GencalogiCcif facts — legls^elsof, vi 63,570-^ 
Deaths — civil and penal uses, 571 Births 571-2 
Mairiagos, 572-3 Statistic uses to the legislature. 
573 Abel rations ot English law on this subject, 
573 4 

(Jeneidl issue — natiireof the plea of, vii 273 

permission of plea of by statutes, a censure on 

special pleading, vii ^ 

Gentoo laws — singular rules as to perjury in, 
VI 2716,272, 321 

Genuineness, as distinguished from verity, 
not noticed bj Gilbert, vi 1816 

— ot a document, proper course where unsuspected, 
,Vi 120-1 , Wild 0 suspected, 121-2 

— ot wiitings — becurities, &c for See Authentica- 
tion 

Gcograpliicdl cntcnon for iiinsdictions, vn 
288 The original kind in V ngland, 296 Infiinge- 
ment, tb 

Geimaiiy — secrecy and despotism of pioce- 
dure m, vi 504 

Gestation — duration of, vn 88 a 
Ghosts — instances of evidence professed to 
come through, \ii 101 -2 m 

Gibson and Johnson — case of cited, vi 488 
Gilbcit — Chief Baron, Ins analogy between 
records and d\^i;rains, vi 181. 565 , vn 71 6, 72 a. 

— noticed or quoted, vi 556, 73 a, 1406, 175, 205, 565 , 
^11 200. 273 

— Ins division of all evidence into written and un- 
written, v* 71 a 

— his reasons for secrecy m equity causes examined, 
VI 371 and n 

— his false theory of evidence, vi 14.3-5. 183-7 Con- 
founds verity and authenticity, 185 Reasoning on 
matters of i coord, 185-6 

— his arguments for the necessity of secrecy in exa- 
mining witnesses by commission, vn 540-2 

Glauville — Ranulph, cited, vn 243, 269 a, 

379 m 

Glaitvill — Joseph, on witchcraft, noticed, vn. 

S(>2 

Godolphin — Lord, noticed, vii 528 a 
Gold — transmutation of baser metals into, 
an Illustration of the motives which sup^^duce 
credulity, vn 106 

Government — how far it should lay in a stock 
of evidence for all purposes, vi 509 To bo Impeded 
only by impracticability and expense, tb 

— ofiences against, particularly unmeet for judicial 
privacy, vi 3696, 370 a Judge, prosecutor, and de- 
fender should not bo entrusted with power to with- 
draw them from publicity, 370-2 

— secrets of should not be extortable in evidence, vii 
348 a 
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Goss V, Tracy — case of, cited, vii. 190 « , 

Gouy-de — case of, cited, vii. 1206. 

Grand Jury. See Jury— (irand. 

Grandier — Urban, anecdote of, vii. 97 «. 
<iravitation — the general or universal law of 
bodies, yii. 85 a. 

Great iScal — pardon undei, reston^s coinpo- 
teiicy of witness, yn, 4.5.) 6. 

Gregor ?^ Lord Ai undei — case of, vii. 217 «. 
Greills and Gdiisel — case of, vi. 4j 7 h, 
Grenville act noticed, vi. 829 /> ; vii. 451a, 

531. liadiioss of the pivvious 'stum, ^ i. 3il» /) ; > li. 
531. 

(irose — Mr. Justice, on exclusion of evidence, 
vii 340 6. 

Guardian — formalities of appointment of, vi. 
525a-86. 

Guardianship — eifect oF the relation created 
by on testimony, \i 1G2 ; \ii. 57b. ^ 

Guilt — avoidance ot justiciability as aifoid- 
eMdenco ot, vii. 50-3. 

— alttTinu: tiiiiiifs cMiientiarj of, \n. r>-ls. Real 
Kvidcnce—torKury of 

— claiKlostinity aa evitloiKM* of, \ii. i7-S 

— contusion of mind as c\nii*m*o of, \iu tl-5 

— exposure of — no j'ood^krouiid tor excliidinj^ testi- 
mony, \i*. lOG-O; \\u ill -SO 

— facts liaving a tendency to estalilisli, \i 15. 
rircumstantial 

— tear indicated in tloportmont, as e\ itlenei^ of,vii r»-7 

— rion-responsion, and false or im.tsivi* re'^poiision, as 
evidence of, >ii. 21-0 

-—pica of — judge pcrHiiading criminal to withdiaw, 
\ 1.473 6 » 

— preparations, attempts, di’idarations of intentum, 
and threats, .ts cvuIcikv of,“ li ls-21 

— bituationot tiu* accused in respect of m<Ci\eM, m«‘ans, 
disposition, character, and station in life, as e\ idence 
of, vii, 53-<>2. 

— solf-inculpative testimony as e\ idence ol, vii 20- 15. 

Set* Self-meulpati>e. ^ • 

— suppression or fabrication id’ (‘Mdeiice, as indica- 
tive of, vii. lS-50. 

Gullivoi's Travels noticed, ^ii. 89 6. 

Hale — Chief- Justice, bis condiMuiiiiig for 
witchcraft noticed, vii in a. 

— instances ol faNo conviction of murder cited Ironi, 
vii (jO 

— passage from against quihides, \ii 3()H 
Hale r. Cove* — ca-e of, vi. 22(> w '. 

Halhed’a (ioiitoo Law.s quoted, vi. 272, 324. 
ll.difav — Hishop, quoted, \i 302. 

Halley — bis reasonings on the ^es}imo^y for 
tlie scriiduro, vi. 213. ^ « 

Hand — burning on, a restorative to compe- 
tency of witnc-s, vu 131-5. 

Hands — birnilitude of, evidence from, vii. 177- 
80. 

Handwriting — procuring extraneous evidence 
to, wlv-'ii party iniglit lie (picstioned, vii. 417. 

— indications of spurioiisness from, vii. 18 1 . 

— evidence of, vii. 177-83. 

Haimay — trial of, noticed, vii. 257 « H- 
Hapiliness — dependence of on knowledge, vi. 
2(ila. 

— relation of law to, \i. 7-8. 

Hardvvicke — Lord, notieed, vii. 482 a, 530 a. 
Ilarrison's Chancery quoted, vi. 230-2. 
Ha^tiitrs — Warren, trial of, noticed, vi. 244, 

329, 100, vii 357. 

Hawkins on the etFcct of interest on testi- 
mony, vii 404-5/1 

— notice i or quoted, vii 181, 353, 409-10,474,481 6,482a 

— ami Simpbon — trial of, vii. 182 w. • 
Hawkebworth’s Adventurer referred to, vii. 

434(1. 

Hearing — nature of defects in sense ot, vi. 
250 d. 
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Hearsay evidence, vii. 132-4. Defined as 
.-uppoised oral tchtiinoiiy transmitted throug;h oral, 
t6. Nine variatiuus to the cliaractcr of the testi- 
mony, 133. I'liaractcristic ttaud, i6. I’ractico of 
Kngiibh law' as to, 131 n, 

. bimplest example <il luaKcslilft, \i 57a. Liable 

! to be aupcrttuoub, 89 6 l*iirposos for w hi h iisetuL 
I i6. 90a. 

, and oxtraiiidicinllj -written compared, vii 134-6. 

Former less luiblc to chanicieristic fraud, 134 ; but 
more likely to be materially incorrect and incom- 
plete, 1.35. 

com) ared with direct, vi 172 6. 

! compared w'lth transcriptitioiis in rcganl to pro- 

bative lorce, vii. 142 

^elt-cnuiiuaiive — admitted wiieii direct, refused. 

I vii. 40S-9. 

: witli reference to safeguards against deception, 

I \i. 155. 

. instruction eoneerning the probative force of, 

I vii. 131-7. 

, Ileinecciiib quoted, vi. 230-1, 302-3; vii.70i, 

' .525 6, 

I Helps to recollection — how far compatible 
I with oh'^t ructions to mvontiiui hy witnesses, yi -446- 
451. I >ilVicultv ol solving th(‘ question, 417. Sup%'- 
I liority of oial interrogation, 4 IS. Time to answer 
I should l»c hrud, 1 19. 

j Henry VII. noticed, \ii. 459a. 

Ih'sitation, as evidence ot guilt, vii ^4//. ^ 
Ilihhcrt's Philosophy ot Apparitions referred 
I to, Vll. 105 6 

High coinniission -proceedings before, a po- 
pular armimi^nt lor evcludiug self-criiniimtive tes- 
timony, vii. 4V)-s 

j llill— John, trial (tf, noticed, \i. 45«*. 

Hiinloo — auminiNtering oath to, vii. 423 A, 

I 131 // 

I -- code — jKCuliaiitics as to false testimony in, vi. 271 6, 
272, 324. 

I Hingham noticed, vii. 2(59 a. 

1 Hobart quoted, vi. 315-1(5 a 
Holiday^ — judicial, extent and evils of, vii, 
211-5. 

Holiiished quoted, vii. 4(51. 

llologrcudi deeds in Fiance and Scotland, vi. 

.115 H. 

Holography, as a method of authentication ab 

I///; a, vi 515 

Homicide — malice inferred from, vi. 55-7, 304. 
Honour— tlic motive with many for respecting 

an oath, vi. 312 a 

— among tliieves^ nature of, vl. 2(»5 6-(ia. 

Hope gain — elfcet of on t(*stimonv, vi. 1586. 
Hornsey — Queen against Iiilmbitanlsof, cited, 

VU 192 71, f 

Huinanity jdeaded as a reason ior excluding 
belf-ci iminativc tcstim(»ny. vil. 452-4 

— ovorpow'crs the H.victi<)n ot an oath, \i 31). 

— usod as a pica for the cscai»o of malctactors on tech- 
nicalities, vii 3i)l. 

— fab«vhoods of, vi. 267 6. 

— judicial, poi»ulanty gained liy displays of, vii. 258-9. 

— the r<^uisition t>f more than one wdtnoss in parti- 
cular Ifases founded ou false notions ot, vii 523-5. 

Hume — David, on cause and etfect, vi. 237. 

— noticed Vl. 21(Im ; vii. 91 a. 

Humphreys — Mr., his real property code, vi. 

203 a. 

Hundred courts — early existence of, vii. 2346, 
3716. 

— cviilencG agitirist, for compensation In case ot rob- 
bery, vii. 492. 

Husband — faLe inference of legitimacy from 
luH non-expatriation, vi. 53 6-4. 

— and wdfe — exclusion of ti‘stimony of in regard to 
eat* h other considered, vii. 480-6. Vexation from 
sympathy an insufticient ground, 481. So of anti- 
pstby, disAcnHiuii, and (Linger of perjury, 482-3. 
Tends to convert the house of every man into a 
nui sery of unpunishable criineb, 484-5. 
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Husband and wife~infliience which the con- 

nexion between, luoy have on testuiiony, vii ^77*81 

Idea of an object confounded with its exist- 
ence, \i 255 

Ideas — innate, vi. 240-1 
Identification of a party distinguished from 
that of a witness, vii 175 n t 
Identity — proved undei Roman practice by 
confrontation, \i 5015-2 
Idiocy — a blanch ot insanity, vi 251 b 
Ignorance — dithciilty of puniblnng false alle- 
gation of, VI. 244 b 

Ignoiance of law — kept up by those who 

punish it, vi 519 

Illegal — abbiiidity of the teim for censuring 

bad laws, \ I 180 5, vii 382 3, 102^/ 

Imagination — efiect of on evidence, vi 18 6 

— an intellectual cause of incorrectness in testimony, 
VI 2')4-6 

— ordinary and extraordinary work ot, \ i 2% n 
Imbecility — how tai tlie evils of ]u(licature 

attribut iblc to, \ii 210, 21 1 

— as aflcct ing ovuU ncc- dt hintion of, \ ii iS'i 5 

— mental —iinpropriotY ot holdiiv^ it as a jnound for 

cscdpsioii ot ( \idenee, \i 10') vii DitU- 

culty oT (ii iwiiig a line, Mctiiod ot tvaiinninir 
cliildren 428-31 

— ground tor suspicion in tcstiinoiiv, "vi 111 
Iiiiriioi alltv — engaging a man in, bliintb him 

to the natiiie of, 20 > 5 
— » On the j art ot a witness See Innirobity 

Imnioveahle pi (fperty — >mpoi l«yice of con- 
tracts a« to, piculuuly dcnuinds icgiStiation, vi 
577'8 

Iiiipaitiulitv as a quality in evidence, \i 
211 5, 212 

Impel tinence — a de^ignat ion of n 1 1 levant 
cvuloncc in t iluity, % ii 363 5-') 

Inipey’s Common Pleas (piotod, \i 18 > 
Itnpoti of wokIs — (|ucslioiis conccining con- 
founded w'lth i\\ii Mtions as to tacts, in thee tics as to 
impossibility, a n 76-82 

Impoitaiuc ot a laet — vnacity ot the im- 
pression ot it depend'! on, \i 2V2 a 
Impossible facts dislinguislud fiom veibal 
contradictions, \ 11 79, 80-i 
i... — pfij distinguished ti oin impossible si aha, as 
in alibi evidence, ^ii, 111-1 i 
1 in possibility JSee Impi obability 

— impropriety of the term lor judicial, though nccca- 

sary toi colloquial pui poses, vii 80 « 

— lesoUablo into discontui inity with the established 
course ot nature, vn 83-4 lllustiation, 

— psychological, oonsidereu as dispiubatiyc ul a^ ut, 
M 47 

— • cli 11 actor of, improperly attached to psjchologic il 
tacts, vii 1135-11 C 

Impobtiiie — instances of, vii 210 6 
Impounding of witnesses’ notes by judge, vi 
387 • 

Impiacticability — physical and piudential 
distinguished, vi 328 n t 

Imprisonment fm debt — origin of, vii 382?? 

— — con‘'idcrod, vi 176 83, vii, 381 Inaptitude of 
as an instruincnt ot compulsion, vi 176-7 Or as 
an instrument of punishment, 177 Its needicssness, 
177-8 True end of, 178 Produced by ludicial men- 
dacity and usurpation, 178-9 UiiAtnoss ol the iit- 
fldavit, 179 Puts exclusion on evidence, 179-80 
Errors committed by advocates lor its abolition, 
180- 1 The Scott isdi systi ni of ct v\?o, 181 -2 Proper 
course lobe adopted on occasion oi insolvency, 182*3 

— — alteration ot the law of, \i 314 n 

— — exclusion of evidence involved in, vl 135-6, 179-80 
Course prescribed by natural procedure, 135 Adopt- 
ed by teGhnical,-]35-6. 

-—solitary, how fkr justifiable, to keep an accused 
person or wdtnossfrom intercourse and tampeiing, 
VI 450- Ir See Confinement. 


I|npiobable facts — the necessity of disbeliev- 
ing, though they should turn out to be be true, vii. 
98u, 104 ^ 

Improbability — dependence of, on the extent 
ot the knowledge of nature possessed by tlvs indi- 
vidual experiencing it, vii 91-8. 

— resolved into discontormity with the estahbshed 
com of nature, vn 83-4 

— as a cause of suspicion in evidence, vi 153-4 

— decision on the sole ground of, is not without evi- 
dence, \i 2785 

— ot a tact considered as couiiter-e\ idence,vi 45 6, 240 

— a i>ai ticular case of count ei -oiidence, \ ii 68-105 

— mathematical distinguished from ordinary, vi 2435- 
*244 a 

— and nnpos^ibilliv— nature of, and rclat on to ode 
another, vii 76-0, 81 Not quiiliiles ot evteinal phe- 
nomena, but ol the dtgi ec ot x>Grsuasiou in the mind, 
t5 

— and impossi))ility — the belief that they are intrinsic 
to things considered, 10 1 

— as regal ds psychologiAl tacts, vn 113-15 

Improbity a means of coirupting evidence 

— dehnition ot, vn 385 5 

— no good ground foi excluding a witness, vi 106, 
\ii i()f) ^0 

— in the shape of pci jury, no good gi uiind, vii 406-9 
The most plausible ground, 406 (lood giound of 
suspicion only, 407 Almobt always attended by 
siiboi iiatiof , 408 Evcluiion intended as pnnl^ll- 
nieiit to the witness, tails on pai ties, 409 Inconsis- 
tencies ol hnglisliluw 409-12 Kocoid annssing, 
409-10 llestoiativc, 410 AfTid<i\it evidence, to 
Diveisity ot opinion among pidges, 411 

— in othci shijM s than pirjui y, no good ground tor 
excluMon. Ml 412-1) Impossibility ot e-^tiinating 
the eliaiticlcr ot the crinnnal liom theeiniic, il3 
Accoinplu cs adinitU;d, though the most dangoious 
ot all, 11 1 

— as a caii'-e of untiiistv\ort1iincss in testimony, mi 
585-91 How lai p olnty ol paity a protocliun, 585 
Habit to be looked to lathei than individual ot- 
leiic s 5S6 III the Case ol c line, influence of col- 
late il eiKurnstanccs to bo loo'^cd to, 566 Judge 

, should 1)0 pi cp lied ti i anomalies, 587 Peculiar 
stiength ot suspicion w hci c mendacity is the kind 
ol iinpiobity, 587-9 C i* cumstauces which aid the 
iiiendac ity -lest taming sanctions, 589-91. 
Inipiit.ition — atiodty ol an, liow tar grouiia 

tot me Kdihihty, Ml Ili-17 

— on the < liar ictir i>l a v itucss — how fai to be sanc- 
tioned, Ml 60 

Inaccii'fiov in transnjpts — foim'? it geneially 

assumes. Ml li25-3a 

Inaptncbs of expiesiauin, vi 253 6-4 See 

Expicosion — innptiiess of 

liKUtontdl docicion — evidence may with pro- 

pricty be made conclusne for, vu 647-9 

Income tax JL examination for, oath only ad- 

. minibteicd in, if lound necessary, vi 134 n 

Incompetent witneb'a — the expresbion ciiti- 

cised, VI 147 

Tricongt 111 tied in the method of exti action of 
evidence in Emriish law, m 465-99 In Roman law, 
499-501 lSVc Extraction 

InconsisteiK y the duet instrument for detect- 

ing falsehood, vii 5905 

Im onsistoiu les — pbj diological improbabili- 
ties called, vu 114 5 

Incoriectncss — inodes of in testimony, vi. 
214-7 Depend either on the will on the lac ts, 244 
Three soils of falsehood — positne, negative, and 
alleg d ignoi ance, r5 Difleiencc between tact and 
circumstance, 245 falsehood in circumstance and 
falsehood m toto, ‘215-6 

— checked by publicity, vi 355 a. 

— and incompleteness of ev idence — ^the source of mis* 
decision, vn 385 

liici edible — no facts universally recognised 

to be, vn 80*2 

IncredibiUty — how far the atrocity of an of- 

fence a ground for, vn 115-7 

— modes ot disconformity in nature cri ating, v 11 84-^1 

Inculpative arts as separate oflenres, \i 45 

— evidence Self disserving , Self-mculi aiiv e 
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Indebitatus assumpsit — nature of the action 

of, vil. 549 6-^. 

India — conduct of Britain to the natives of, 

vh. 19G b‘l a * 

Indicative evidence, vi. 2l4fl. Importance 
of arlniitting inaktHhift \ii. \fA-o 

Indictment — piocediire on, \i. 407- 

— narrative told several times in, vi. \Y}b 

— procLMluiv by in inisdonuMnour, vi t71-G 

— particularity as to tniu* and pla<*e ni, vn. 

Indispen'-ahle evidi iice — docti incot, opcratc'j 
as an exolusion, vi. 115 a. AVc Kxclu*«ion , Fiirtna- 
litus 

Indistinctnc^'^ an iiniici tection in tc'^timony, 

vi. *JK0 6 (\iusos and lul^ninets of, 1*25 5- 
Individ'ial iiiiina;;cincnt — sujicrioiity of to 

cnrp»>ritte, vi. 5’)7-K 

IiulivKiuals--- tlic po.'.itivc evils of judi<*atiire 
not perpetrate I l»y, but bv the system, vii ‘212-13 
Indolence a cause ot exclusion of e\idcnce, 
vii 391 a. 

Indolent — Jiidt^e ni.u be, in absence of publi- 
city, vi :r»“) 5 

Indoi satioii — olliei.il, aulheiiticalion bv, vii. 
17S. 

Infdlibility — Inimioi, leinaiks An, \ ji. a 
Inf.nny' ot atte-tin^ vvitnc'^s iiiakc'^ lii^ hand 

proveahb', vii 1110 

— as a ]'Uni‘^hincnt imOivcs \\hi«‘h Irwo dl- tatod, 

V 11 P»o // 

— hv»', t.ir it has relation to ili»» i- itm e .-f the i»tU nee, 
VII. 1**2 n f. 

--!• )\v It nia> he inailo .* ily inr the triotwor- 

toims'i oi te-tniion^, vi I 
Irdvint — a<lininiN(ei iii^r Hfi ojith to, \ii. 12S-1> 

- testi'iioii^ ot sliouhi not ls» e\eludi*<', \n 1J7 32 
IiitoHMMV — falM*. I'lK'ct <il, *^‘0 h 
-- llie neeessity <»1, a <‘liaraetei ist ic oi on tantial 
e\ niein'o, V II ‘2// 

Tnf(M*ein C'^ ot ju ’p:c-ina(!e law, vi. * 

Inleiior couit'- —extinction of, vii. 
liilinile and linite — no medium bcl\\<‘cn, vi. 
‘2.M b, 

Infiimative circumstances, natuie of, vii. !}a. 
Applieation ot to piepaiatioii^, att»inpt'* «l4*elaia- 
tions ol int» ntion, ai.a tin » . ts, - as evulenee ol de- 
liii'iiiLnev, ‘21-1. 

iidimiity — ppiiits ot, v*<ni»moM to m 'Ivosbitt 
< \ nloiiee, v i .'I'l 

Intoi mation — proeediiri* by, vi. 4tI7 b-Sa; 

vn. 470, C'G //-7 <t, 512 

toloiati il bcoau’se grainl juries obstinel justice, » 

vi 37 • />, 173 fi 

— xi.eiida«*ity-sei ving. .SV r Mcndacitv -serving iij^’i^r- 
inat ion. 

Inforimi- —evils snlFered tbrougb, have pio- 
ceetled not from tin Ir iiiiinurai^ty, hut the bacliies" 
of the law V 11 .»0‘2r/ 

— law does not ’-ulln* ently eneoiirage, vii. lorM/,49<) b 

lnp;rtim r. Mitchell, ea-e ot, vi. *1^8 
Initial meetin;2. S< c Meet ing:— preliminary. 
Injiinetion in eqnitv — iialuie'of, vii. 29;). 
Injunctions — dcl.iv in, vii. rWO 
Injustice— under technical piocednre, matter 
of iiecc'-sity ; under natural, matter of chance, vii 
3*24. 

Ink— evidence of spiirioiisness from, vii. 182. 
Innate propensities substituted to innate 
klAs vi. 241. 

Innocence — rarity of convictions in the case 
of, vii 5*23. 

Innocent persons — protet'tion of; dan^'crous 
rules <»f evidence founded on, vii 5;^2-3, 5*25 
accidentally hurioundcd by eviaeiices of guilt, 

vii Hi-17. 

Innovation — ii-^e made of the term, vii. 298 r/. 
Inquiry — courts of, natural procedure in, vii. 

321 ri. 
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Inquisition — practice ot, a popular argument 
against judicial interrogation of parties, and self- 
criminative evidence vi 315 A; vii. 455-8. 
Insanity-— declaration of, a subject for regis- 
tration, vi. 5(57 a. 

— inttllcetiial effect of on ovidoneo, vi *261 6. 

Insolvency — imprisonment giv'es no remedy 

against, vii. 381. 

— proper procc<iure in oases of, vi. 135-G, 182-3 

and l):iiikiupti*y — liictitious dis- 
tmetion hetv\i*cn, vi. IsO// ; vn ,3s3 n. 

Insolvent debtors' act, vi. 178//. 

Iiistniction dciived from attending courts of 

j list me, vi. 355 Ww/. 

— sub.^titiition of, f.irrcgulatum, in statutes, vi. 524 /i. 

Instructions fiom the legisKitor to the jmlee 

lor estimating the probaiivo lorco of evidence, vi. 
llH-19, 151-75; vji. 5b.}-‘/S. 

use oi, 5(21- 1 VVhert* th re is no goml gr( und 

ior evelnsi m tiu re may still be lor suspicion, 5()3. 
No insf iM’etions uiveii uinler existing systems, and 
v\Ii>, <>bj«*et and ehar.u‘tLT of those of tho 

uutiu.r, .")(»( -7. .S«#- (’:Mi(u«nar>k Instructions. 

- - as to iiitorest 111 gentTal eoiisith red asa ground 
of imirustw ortl‘iiu*ss, \i. IVl , vii 5(»7-73. iSV^ In- 

teri'st 

— as to pei'uniary interest, vi 15()-G0 ; vii. 573-o. 

iSt e Pi‘eiiiiiai*\ Intn esi . 

— -- .is to jnt»*ri‘ *t del i\ I d from socii^ coiincSioiKs 
ingeneial, \n .‘>7.) 7 

— H'l to mt - 1*1 St d M\ ed ti om ‘•exual Connexions, 
vn ,577- si 

— as tt»mt(‘iest di*ri\ed liom sitcntion with re- 

.specl to the suit, \n .'sl-l. ♦ 

— - s- to iintiridatj as a eause <jf mitrtistw orthi- 

m ss, \ II 5S5-'(1. -I j 

— a 'I ?o till eonip II ative iiiiscliiei fioin mis U - 
eisioii as a^.nusl \ iaintill, and a against delendanl, 
VII 5‘il-,} 

— -- a‘' toiillt‘iior‘'aiegnavdsavfamst ine(»nvenKnce 
fioni .iholitioii ot exidii loii.ny ruh' , vii. 5fi3<7. 

— ooneei niiig tlie }>roh:Mi\e loiee ol t\ rajudieially- 
wntlon and lif'n sjij evidima*, vn 1,14-7. 

Instriim(*nt ot tlemand as a substitute for de- 

el iratmnoi bdl in • ipntv, vn *2id-l. 

Instiumcnl^ — imtlu iilitMlion <it‘, \ii. 170-i'0, 
lii^iiHicK nt ('\id(‘iu'o- com ii'lioiis on, ohurac* 

tiT’stie ot an e.iily stag»‘ ot law, vn, (>7 tt. 

Iiitelli*etual cniuses ol 1 1 list wort biness in evi- 
tli nee, VI ‘250 () .S^e Tiustvvorlhiness 

— I.iets, Ps\ (diolo^UMl 

- l.HMihii •, iMuici ined in testimony, vi. *248 5. 

Intclliffonre — torffory ot aitudes of ^hould lu* 

punished, \ ii 1 40 h 1 a, 

— elleet ot in i'4‘i2idating belief, vii 10*2. 

— vnlgaily alliisl with improbity, vii. 393 5. 

Intention - tieclaralions ot, as evidence of 

<*rnne, vn. *21/7 Inlirmativc circumstance appli- 

I cable, *2*2 5, *23 </ f 

InltM’ceptiuii of evidence — deductions from, 

Vil. 49/;. 

Intuc'^t — as a^ground for cxeludirig the evi- 
di nee of a witness, diseus'><M], vi. I(l5-G; vii. 393-40(). 
ip geiiiTal, — not a propiT ground, vii. 353-d. Mo- 
tives and inttre>ts, ;jh.j Mistake that all intcreats 
an* sinist» r, 35.3- 4. be four sanctions, 354. LalHC- 
hiyrt prodiie. d Ijy a preponderance of motives, 355. 
K^ection ot tendered testimony in Scotl'uid, 3I/5-d. 

— considered uh a ground < t untruhtworlimieiss in 

testimony, vi 154-«i; vn. .567-73. Foundation in 
motives, wlneh <tepondent on hopes and leara, 567. 
List of 4 >leasurc 8 and pains correspondent, z/>. Only 
tw'o that can ho measured — pecuniary ii^ercst, and 
aversion to labour, .5<)K. Sanctions wHTch bind a 
witiios.s to the ohs« rvance of tiutli, Effect of 

sympathy* ,509-70. Kffc<*t < f love of ju.sti'*c, 570. Re- 
gard fur reputation 570-1. Time at which interest 
111 Operation to ho Kept in view, 571 All interests 
should be viewed, 57*2. Tiio ialsehouds most liable 
to be incuried, ,573//. 

— pecuniary — ox<dnsu*n on tlio ground of, according 
to English law*, vn 357-400 JJopcndoiice of on tho 
extent of the sum and the opulence of the party 
gemraliy ovtrlooKi d, 3'»7-8, '1 he only bort of inU^- 
rcHt ot which pt^uple can see the extent, 398-9. Ac- 
coiding to lawyers, the viJi/ interest, 399. Vfitness 
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believing himself interested, 399, 400 Alteration of 
the law, 400 n 

liitere’it — pecuniary, exceptions to the rule 
excluding evidence on the giound of, vii 400-4 
Intere&t against interest, 40i lntere<it contiugtnt, 
401-2 Illustrations, 402 Course ot traile, 402-3 
Wager on the cause, 403-4 Interest new, 404 , m%re 
dtre, tb 

— — effect of on testimony, vii 573-'i 

— from social connexions— eftcct ot on testimony, 
vii 575-7 

— from the sexual connexions — effect of on testi- 
mony, vii. 577 -B1 

— from situation with respect to the suit— c fleet ot on 
testimony, vii 581 4 

— legatees excluded from hearing testimony to wills 
by, vi 548-9 

— resigning, how it restores cornpUcnc y of witness, 
vii 438-40 

— effect given to in case of witnesses authenticating 
deeds, >11 190 

— connected with and di*«tingin&hGd fiom motive, vi 
2575 8 

— power of to elicit declaration of belie or disbe- 
lief, vii 82 

— sinister — of Judges and lawyers, alliance between, 
vii 201-9 Pecuniary, 202 Division of spoil, tb 
Lies a means of inci easing business, 203 Admis- 
sions as to personal purity of the existing judges, 204 
Depravation of the intollectual and motal faculties 
olbthe peoplo, 204-5 Interest in irrationality of the 
laws, 200 Jf Limits to the operation The ftar of 
being sufferers gives lawyers an inteiost in the fur- 
therance of criminal justice, 207-9 How far the 
vices are the effect of design, 210-11 Recapitula- 
tion, 211-14 

-2 — not capable of being countci acted by any mea- 
sure for giving bettci expression to tiuth, vi 227 b 
^ — of various classic of pcrscais in the false ends 
of judicature vi 10-12 * 

application ot the term defined, \ ii 385 b 

— • — the false but pursued end of judicature vi 10- 
12 f^ource of affidavit and other unfit inodis of 
evidence, 42-3 

laws generally made in furtherance of, in baiba- 

rous times, v i 373 

of judges-— fce-galhei ing system founded on, vii 

199-201 

•—the termdextei, as well as sinister, should apply 
to, VI 2'}8a 

Interlociitois in the Comt oi Session — de- 
lays attending, vii 222-3 

Intel meiit — pLiii for pievtMiting oceuiidiicc 
of, where de ith has not taken place, vi 571 ?i 
Internal evidence of spuiiousness ot wilting^, 
vii. 183 

Interrogated contrasted with adidavil evi- 
dence, VI 38 « 

Interiogatednesb — as a scciuity for evidence, 
VI 983 • 

lute* rogation — niodos of in use, vi 33 
— • as a security for correctness and completeness la, 
and thence for the trustworthiness oi testimony, vi 
284, 289, 352-51 

— uses of as app* M to extraction, 832-3 Chief use in 
case of mttla Jides 332 Produces completeness, tb 
Particularity, tb Discovers falsehood, tb 333 

— Exceptions to the application of, vi 333-4 W4iGre 

delay may pi educe irrepaiable dkinage, 3 U Where 
security outweighed by expense, 331 Rulw to be 
followed whore dispensed with, tb ^ 

— on whom sliould it be performable ? vi 334-5 

— by whom should it be peiforrnable^ m 25, 335-45 
No interrogator to bo refused but on ground of men- 
dacity-serving suggestion, or preponderant incon- 
venience 335 J udge, plaintiff, defendant, advocates, 
and ill sime cases extraneous witness, should have 
the power, 335 List of possible interrogators and 
interrogatees, 336, and n Cases in ^fiich there 
can be rat one interrogator, 335-3691 Diversities 
in common law and equity on the subject, 336-7 
Parties should be Interrogators and deponents, and 
should be interrogated by their own advocates, id 
338 Witnesses should be allow^ed to interrogate 
each other and the parties, 339-41 See Witnes«o 
Deficiency of English cross-examination, 312-3 Cir- 
cumstances rendering it unht to commit the duty 
of Interrogation entirely to the judge, 313-5 

— affections of the parties conceraed in towards each 


other— how far presumable, VI 346-7 Examina- 
Aon of different cases, and deduction that no gene- 
ral rules can be made, id 

Interrogation — distin{;tion between amicable 
and exadnerso^ vi 347-51 Beneficial effects of hos- 
tile examination, 348 Judge examining— 'the prin- 
ciple, that he should be counsel for the accused, 
attacked, 319-51 

— five mode<i of compared (vi/ 1 Oral, bv the parties 
publicly befoie the judge , 2 By the judge privately 
in absence ot parties , 3 By the judge publicly in 
their absence , 4 By judges chosen by the parties , 
5 Pipistohiry,) vi 423-8 Oral and written com- 
pared, 424-6 1 he four oral modes compared, 426-8 

— should be essential to the acting upon admission as 
confession, vii 31 

— difference between extrajudicial and judicial, in 
point ot efficacy, V 11 41-4 

— eoniounded with torture, vii 454d-5tf 

— asset tion petfurniitig the part ot, vii 4071 

— c onfessorial and oilier self-disbcrv ing ev idcncc ex- 
tracted by, vii 39-41 

— fac ulty of to notary who certifies contract, vi 527 

— when the ouU, and when the epistolary should be 
used, VI 33 * 

— as an instrument for supplying the deficiencies of 
rc al evidence, V 11 14-15 

— discreditivc, vi 400-6 See Discreditivo Interro- 
gation 

— epistolarv compared withoial, vi 524-6 In what 
cases iipplicaftie, vi 129-3^1 • Recommended, in case 
of impediments to oral, vii, 374-5 See Epistolary. 

— method of, 111 equity causes, vi 444-5 

— oral, VI 385-6 See Oral interrogation 

— of parties in suits, urged, vii 487-9 

— of paitus by each other — difficulty of reconciling 
w ith their being examined apart, vi 362 92 

— in the Roman mode — pai takes of scriptural and 
Vivd voccy VI ii\a a 

— suggestive, vi 392-9 See Suggestive Interrogation 

— wiitten — difficulties ifi* the way of, vii 42 a See 
Epistolary Interrogation 

— right of, difference between its depending on the 
sanction of the judge, and his ineiely having the 
pow'cr to restrict it, vl 504 a 

Ivtciiogcitory in bill having a charge to sup- 
port It, VI 483 b 

Intel rogatoiics for examination by commis- 
sion, VI 487 

— on the system of confrontation, \i 501 b 

Intel vals — long, between sittings ot courts, 
vii 241-5 Proposal to remedy, 371-3 
Intoleiance — how far it may be ^iiceesshil m 
coercing opinion, v n 108 Traced to its source, 109 n 
Invention — the tiouble of, a motive toi truth, 

VI 262 

— mendacious, 01 al intenogation gives fewer oppor- 
tunities for than written, \i 424-5 

— on the part of^vitiie^ts — how tar helps to recollec- 
tion compatible with avoidance oi, vi 446-51 See 

.Ips to Recollection 

Inventions — authorship of a subject of evi- 
dence, \ l 5 91 

Investigation — as a «^ecurity for trustworthi- 
ness in evidence, vi 284 5-5 a 
Investitive tacts — nature of, vii 270 6 
Involuntary distinguished from voluntary evi- 
dence, vi 2185 

Ireland’s forged papeis of Shakespeare no- 
ticed, vn 193 a 

Iridtionality ot the law — inteiest of lawyeis 
in, vii 206-7 

Irrelevancy in evidence — anticipative survey 
would be a means of exposing, v li ^9 5 

— as a giound for the exclusion of evidence, vi 89a ; 
vii 362-6 Necessity for giving judge discrettm in, 
362 Exemplifications of irrelevancy, 363 Inqui- 
ries in which irrelevancy is suppressed, in English 
practice, tb Irrelevancy a peculiar grow th of equity, 
f5 Irrelevancy enforced by rejection of contesso- 
rial evidence, by the system of pleading, by equi- 
ty practice laid its divergence from common law, 
364-5 

Issue — directing an, vi 40, 71 488 a 

— rule that ev idence is to be confined to the points at, 
Chapter on by Editor ot original edition, vll 558-62 
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Jactitantial evidence, or boastinc of iiiK|ii.Uy, 
vli. 33a. 

Ja[)!iiiese — their reinark'> <>n a Imlluuii, cited, 
vii 91a. * 

Jarjjron — le^ral, principle of, vi i. '2rt()-.‘I. Makes 
business, aso-l. Intercepts let;islati> o iiitertcrciico, 
281. lioiid of union to luw^eis, 2Si. 

Jcphtliab’s vow — illustration trom, vi 271 a, 
318. 

Jest — evidence apjiarently niminative pre- 
pare<l in pursuance of, vii 31 b 
Jesus — oaths prohibited liy religion ol, vi. 28/>, 
29 a. 

Jew — oath administered to, vii. 423 />. 

— form of swearing, vi. 323. 

Jews — allusion to the persecutions of, in Eng- 
land, \ii. 19() b. 

— incident of the niuMler of, with t'oke's reinarkH, 
Vli. 27(j a. 

John the painter — tri.il of, vii. 31 n, 33 n, 
Johnson — Samuel, noticed, vli,'^21() 

Jo'«cph — the cup ot in llenjamin’s sack, an 
illustration of forgery ot real evideneo, \ii. Kia 

Joiisse, M. noticed, vi. 231 »t, oO I «. 

Judge, the — tlic pl^sical enfoi *er of the so- 
vereign’s will, vi. 7. 
use ol roooriN to, \i. .'il. 

erroneous decision has I'Oi inain^nt elVeet s, \ i 7>>, 

— elfeet td* vexation to, in the produetiuii ot e\idenee, 
VI. 9‘2-4 

— “ \ taxation to, how far a ground for exelu^inn of evi 
d(»n(*e, v.l 3r)i)-")2 

— the vexation attending performance ol Ins 
funeti(»ns— how it should iTi* \K\\ed, \i ‘Jl. 

— should ha^e discretional Upower ol rejisdinir or re- 
fusing evuienee wheie inisehief apprehended Iroin 
diseloMiie, \i. iiH // 

— initial ineetirn? of parties befor**, vi ld6^, 137 '/. 

— nature ol the serviees he reiulers to plaiiitill and 

defendant, vi 2 IO. ^ 

— liowi r w ith “SN liK'h the le^lslato^ shouhi arm him 111 
relation to eMdeiiee, vi 211-13. 

— not necessary tor him to push evideneo to the nt- 
inost streiiKlli ot piohative hirce it is eapaldt^ ot, m 
23.h 

— should he deeidc \\ithout external e\iih*nec‘‘' m 
27ti-tS 

—■not to ho overlooked in pr«‘<*autionai^ arrange- 
ments as to ev ideiice, \i. 281 A. Ib\t 'lit ol Ins sphen* 
ol tran''>;ressnni, 2s2 < 1 , 

— po\\er and authority, kIvo credit to the assertions 
ot, \i. 2 tK) ft. 

— reasons \\hy the interro^jatmii of w itrie-.*,. 

should not l)e entirely lett to, \i (’a>ts m 

■which intei roiratiuii i-* lelt to lnm,.ir). 

as an examinant, should he neriher aiheise nor 

amieahle to either part>, \i 3111-7)0 

— proposition that lie slioiild he eomisel lor prisoVuT 
cornhated, vi .'110 //-rd. Should be eounsi 1 lor all 
parlies, and dis over attemi'ts by lawyers to tal.e 
the question otl the merits, .'piO 

— should have tin* power of liiintinj; l)uhlieity in his 
court, \i. 07 w 37>l 

— puhlieity tends to protect his reputation, vi .T)")/) 

— ■ giviniiC rea-ons lor his dteisions ocea-ioiieil hy 

publicity, M .'PiT. liow lar a^^oo^il practice, 16 

— security of fiaim \ iolein*e, iSe a rt jm>ii lor le.slrlct- 
ing publieit> in courts of justice \i. .'Jill 

— how he is to act in ea'-es whore the tcelings of in- 
dividuals seem to demand privacy, vi. 3ii.’)-<> 

— should not he pcrmitteil to withdraw i)roce«iure in 
public offences trom publicity, on his own sole in- 
stance, or on that of the pioseeiitor, or of llie de- 
fendant, or both, alone, vi. .'J70-I 

— principle of liuiiianity prompts to neutrali/c penal 
laws, VI. 37H 

— what w^ould be the effect of personally soliciting, 
vi :md. 

— conduct he should pursue when witness browbeat, 
vi. 407. 

— uses of judicial registration to, vl. tPO. 

— should be him self recorder of procedure for his 
own use, vi 413. 

— ease and interest of, consulted In the plan of 
severing the coikciion of evidence from decision, 
VI. 422. 


Judge, the — will set aside evidence as suspi- 
cious wdiich a party would not have the effrontery 
to call so, vi AIM ft, 

— ordinary motiv es prompt him to decide well, if there 
be no preponderant eountoractuig interest, vi. 446. 

— should have power to limit tlie time for witness 
answering questions, vi 419, 

— persuading criminal to withdraw v>loa of guilt, vL 
1 i 3 ^ . 

— examination of witnesses hy in the Itoinan mode 
— dcdects of the system, vi IIU) ftO'i 

— extent to which he should be entitled t(f limit hi- 
teri ogatioii, vi .‘iOl#/. 

— laws hceretly abrogated by, vl .2-3. 

— oxeliision of the parties lioin the prv.k.va*oi< . 1 . 
226-33 Sft PariicH. 

— neeesv-ity of diserctionto, astoexehision ot evidence 
on ground ot ineonvenleiice, &e. vii. 34l6-4.)-7 

— proceeding*^ of must be taken as legal, vii. 462 n 

— how far his personal coinenieiico to he consulted 
in respect to the amount ot evidence i»roduecd, vu 
631 6-;j2. 

— iiistriietions ft*om the legislator to, for est*matlng 
the prohatni* force ot e\idence, vi 151-75 ; vii. 56.1- 

ys. e liisti uetioiis 

— notes hy-uuthoiity of, vi. 113 ; vii. 4005, 

Judge — constitutional cv iU that may bo com- 

iniltfsi hy, vi. 10 n t 

— sinister int(‘rest *d* in jiidieatiire siieeeeded that of 
monaieh, Vl 11. 

— their creation of and alteration of h^vs ainJiad- 

veitid (*n, Vl 13//, ?/, ^;)2 3. 

-- in connexion w ith tin* menda<»it> li<*enoe, vi. 22 5, 
23, Ml. 2h.s-'i0 Sti‘ iMi'iidaeity- IdeeiL'^e. 

— conscious of tlie untitnt‘*'S ol iheli mode of extract- 
ing t‘\i<lem‘e hj allidaMt, \i 10-2. 'Ihc system kept 
lip hy thfir sinistc’r mti*rest, 42-.}. 

— province of jiiru*'^in H'spee ly., mreumstuntial evl- 
di*iu*e, iienided hy, vi .>0-1. 

— their interest m the oils ot exclusion, vi. 103-5. 

— suiistiT inten*st ol, occasioning imprisonment for 
debt, vl 178. 

— application of a scale of persuasion with regard to 
jirolh'itive for(‘e ol e\id( m‘e to, vi. 22 ) 5-26. 

I — wlio administer the moral sanctmn, \i. .‘}7)3. 

I — legislation lor tlio sole interest of, vi 415 
I — will not decide on any Kind of ev idi*nee hut athdavlt, 

} Vl 463. Their sinisn*r int(*rest ni this evidence, 164. 

— tieating piTjury as a joke, vi 465//. 

I — cl Illy ei‘i tily lalsi hoods, vi .V)7 5. 

' — instead ot proMdmg means of evidimce', lie hy to 
{ take advantage ot those w ho maK(*mistaJv<‘s, 

I - rules concerning authentication for the Ubc of, vii. 

, Ht-K. 

I — alliance hi*twe*en tlieir .sinister inte*rest and that of 
! lawyiT*-, Ml 20 I- 6 . .Vr /' lnt(‘rc‘st .sini'-ler 
I — admi‘--ions as to personal purity cd', vii. 201, 212. 

I — use* to. ol the exeliisioii oi litigants from llieir pro 
senee, vii. 2.12X3 

n - - arhitiary powc'rs eonferred on, hy the prineii>Ie 01 
iiulUtieatioii, vii. 2')S-0 

— iiilhu’iiet* of party teeling on, vii. 250. 

— tlieir interest in the evils of the system of written 
^deading, vii 271-5. 

— have given themsilvis arfdttaiy power through 
hetimi-^ ot law, vii 2K7 d 

— emulation amoi’^— extent to which it may operate, 
vn 2SS5-S0//. 

— their privilege of ivnorting totholiteral, orequitahlo 
enfoi ec*ment of ll^e law at discretion, vii 308-9. 

-- eontempt show 11 hy to tlie authority of the legisla 
turc^ii 311-1.5. 

— tU^thcMiry that formalities are a chock on, con- 
sidi‘red, vu 3215. 

— geiierid remarks on the manner in w'hich, nolwith- 
st.inding individual integrity, tlwy are in the mass 
sulyecq to Sinister influences, vii .'120-31. 

— dicta of on « xc'heioii ot evidence, vii 310-1. 

— of lastnsoit — the cmly jinive-. on the* ag.rrei.ate 

c]uantitv ol whose time there is a eeitain limit, vii. 
3)0 17/.* «• 

— diversity of opinion among, as to evelusiori of wit- 
nesses lor improbity, vii. 411 

— testimony of would he e\eliid« d, wi*re niPiidacity a 
Just ground for exclusion, vii ti.5-2o. 

— casually aniinadvertc‘d on, vi. M//, 22 5, 23, 26 a, 32, 
36, 40- 1,50- 1,. 53 . 7 , 97 /i. 100, 102,1035, 104, 112, 138,1.50, 
175-6, 178-9, 181 a, 1H2, IHl, 266-7, 26,9, 273, 314, 326, 
3.'W ft, 3ti4 ft, .389, 400 //, 1 15, 46.3, 491, 494 w, 516 n, 517 W, 
517 7? ; Vli 41 //, 106//, l'»5 5, 1.59-00, 192 5, 193/1, 194-5, 
28.\ 2905, 291, 387, 390, 430, 4/3, 484 n, 519, 5l6w, .565. 
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Judges — sinister interest of, noticed, vi 113 6, 
43-3. 464, 657, 681 6 ; vii 320. 381 
Judge* made law — origin and progress of, vn 

m. 261 

— — examples of the false inferences of, vi 53-7 
— indetermhiatenebs ar(V other detects of in re- 
gard to evidence characterized, \] 

— — — justice purchased under, \i 101 

casually animadverted on, vj 107, 109 5, 112, 

1135, 150, 391, 552 , vii 19 > n, 417 n 

Judgment, the — how tar iiiidci the doiniinoii 
of the will, vii 107 5-8 a 
udicial, various grounds of, vi. 7 n 
n one case, how far evidence in another, vii 170-3 

— by default, vii 24G 0 Rendtrs pleading conclubi\e 
evidence, vi 23 , vii r)4')-7, '»'»! 5-52 a Plaintitl 
should not have, without producing evidence, vn 547 

— by consent, vi 480-1 

— See Decree^ 

Judicature — origin of, vii 197-8 

relation of evidence to, vi 7, 8 

— relation of to law, vl 7 

— collateral ends of, defined, \i 12 w t 

— how far the vices of are the clFoct of des gn, \ii 
210-11 

— natural system of Sf*e Natural ^ystc in 

— should always be preceded by i « guliition, \ i 520 n 

— proper ends of, \i 85 Dnnkd into iHisitive and 
negative, 8-9 

— ftlsc biiL pi actiscd ends of, v i 10-11 

— ends of opposite* to tbo i nfi*^ <if )ll^t^co, vn 100-201 

— evils resulting trom the power ol , --diicct, vi 0, 
collateral, 10 

— list of devices for piomoting the* ends ot, at the 
expense of ends ot lustiee, vn 1^25-0 

— mcchaniG.il, vn 2 10 0 

— technical system Sec Tt^diinc«d System 

Judicial bookkeepliig — system ot, 

595-6 

— ofR(es— iiseofrccoidoftlietiansflctionsf^ vi 70-7 

— — official evidence as iurnished by, vi 561-6 Ste 
Official Kvidcncc 

— pi oeediire judicature , proccdui c 

— r •gistration— system ot \ loposed, vi S'lO 

— services, vi 210 Those that ai e iniiepi iidont of the 
confin ing a new right, \ i On* 

Juggleis — tlu'oiy of ciodihility illustiatcd 

fiom, vii 01 /K 

Jurumefitum — c\\ pffrqatoi lum and suppleto- 
rinm, vj 322, vii 70 5 

Juiisdu'tion — tliotts of by tlic couits fiom 

each other, vu 2S5-7 

Juiisdiotioiis — evilbaiibing fiom the \4Uicty 

of, vi 131 5-5 rr 

— entanglement of, a rlovico of the technical bvstem, 
vn 288-305 How tar division uaelul vi 288-00 
Geographical limits, 288 I \tont to which emula « 
tion may operate, 289 Division according tonatiire 
of the causes, ohjec tod to, 280 00 

— law and equity -^distinct urns bt tween, vn 290-1, 
611,514-15 Then ub>urdiTy, 300 2 Quaiiei dlid 
comuroniise between, with the results, 303-5 

— equity— Ol igin and extent of, v ii 291-300 Substan- 

tive law— distinction between fcgal and eciiiitalde 
estates, 292 Power to do what law courts could 
not, 293. Origin of the Chancelloi , 294-5 His im- 
portation of equity from Royic, 297 Lqiilty a 
popular term, 297-8 Controuhiigpowei, 298-9 In- 
junctions, 299 % 

Junsprudence — barbarous state of the scionce 

of, vn 597 b 

Junspiudential law — Liadatioii of, a devue 
of the toclinloal system, vu 309-11 Contrasted w ith 
statute law, 309-10 

— — See Judge-made Law 

Junes — their piovince as judges, vi 50-2 

— their functions, infringed on by tlfe creation of 
rules ot law in circiiinstantial evidence, vi 53-7 

— probative force of circumstantial evidence should 
be lelt to the determination of, vi 51 

— should have every kind of evidence submitted to 
them, vii 72, 160, 387-8 

— > effect of vexation, to, m the production of evidence, 
vi. 98 5, 93a, 945 

— forced unanimity of, and findings under the value 
of 40s., as lUiistrntions ot the feebleness of religious 
sanction, m the disregard of oaths, vi. 273-4, 31 1, 314 


Jiiries — fallacy of exclusion of butchers fiom^ 
vu 61 n 

— instances of their deciding by lot, vi 226 n* 

— perform the task of weighing evidence, whicli judge 
professes to be unfit for, vii 630 5-31 a 

— inability of the common-law courts to act without, 
vn 293 

-- regulated by judge's charge in pronouncing verdict, 
VI 418a 

— form of sw caring a w itness before, v I 323 

— grand— procedure hcfoio, advantageous wdien fiist 
staited, now an evil, vi 375, 47*2 5-3 a 

plaintiff gives evidence w ithout cross-examina- 
tion before, defendant not questioned, vi 4fj7 

ohstriietioiis of to justice makes mturmations 

tolerated, vi ,375 0 

secrecy continued in the inquiries of, though it 

has ceased to be useful, vi 37 > 

— petit— trial of criminal belore, vi 473-4» 

— the powers of, invaded by fictions, vu 287 a 

— prosecution of by attaint, vl 415 

— verdict of on insufficient evidence — now trial 
against, vn 164 a 

Jui V man — onirnon and special — di/Foi cncc 

of i)osition, Vl 04 7it 

Jurv-tibil — ohaiactenstics of extraction of 
evidence in, VI 35 
ornnn of vi 3735 

in Kngland— perjury a necessary ingiodieiit in, 

VI 311 • • 

< onipri'ssion of evidence bv, into the time of a 

single sitting, Vl 104 5, vn 538-9 

in ci\ il ( ases— natme of imieeduro in, vi 479-80 

-the advantages of, procied from the svstiMi of 

oial examination, Vl 5065-7 The praise that siioiild 
be confined to this feature bestowed on the s\s- 
toni, ?5 

ovci Hence of the itothod of collecting evidence 

in, Vl 35 ^ 

Justice — cheap and near — opinion of lawjers 

that the torinei bad, the lattoi good, vn VzJ 

— ends of, on the occasion ot judicatuie, \i 8-12 
of »-acrifieKl to the ends of jiidicatiue, vi 422, 

430, vn 199-201 

-L neither the collateral nor the i c il ends of, followed 
in the Fngbsh system ot evidence, vi 50*5-6 

— disreg ird shown to the ends of by exclusion of ev i- 
dence, vn 336-8 

— conni Mon ot exclusion of evidence with the ends 
of, vli W5-6 

— the evils of taxes on, vil 199-201 \holition re- 
coniinendcd, 377-8 

— bought and sold undci judge-made law, vi 101 5, 
nt5 

— ecmi ts ot, publicity with roreience to, v i 351-80 

— idea of a sjstem of p1ea<liiig adapted to the end*- of, 
vn 270 2 

— love of— extent of its eflTect on testimony, vi 227 5 , 

VII 570 

— evasions of tlil'ough qiinks, \ii 257 

— the kind of on which the tuihlic depend, not ab- 
ftract, but appaicnt, vn 151 

— fewness of the davs on whuh it is administered in 
Pngland, vn 5l7it 

Justice** of Peace — ciicumstances out of 

which they originated, vn 235 n 

authoiitv ot to eximine felons an exception 

from the exclusionary rules, vi 1 09 a, 417 n, 471 5-2 , 
V 11 459 5-60 a, 497 6, 500 5, 508 5 

in case of t lony must lecord the evidence, vi. 

ilOn 

prohibited from taking certain affidavits on oath, 

Vl .301 n 

decisions of, quashed on pretences, v i 464 5 , vn 

311 

might he emplov ed as temporary recorders, v i 

81 a IVcccd nt for, 82 5 
courts of V i 355 30 rr 

nature of the initial examinations by, vi«42S 5 

oHbc metropolis— alteration inthec onstitution 

of, vu 327 5, 328 rt 

might act as honorary notaries vi 530 a 

registration of regularly rccuri ing facts by, pro- 
posed, vi 568 a 

rocordufi; of convictions by, enforced, vi 414 

natural procedure before, vu 321 a, 323 a 

summary procedure before in ct rta n cases of 

theft, vil ,501-6 

in Scotland— arrest by, of dcbtoi m vieditatione 

Vl. 334 n. 
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TWO VOLUMES 

Justiciability — avoidance of, as affording evi- 
dence of delinquency, vii. 50-3. 

Kenyon — Lord, noticed, vi 389-01 ; vii. 482». 

on exclusion of cvulenco, \ii 310. 

Keppel — Admiral, reference to the trial of, 

^yii. 521 5. 

King — design against the life of, not prove- 
ablo by the evidence tliat will coiuiet of an ordinary 
oniiie, > ii. 527. 

— not cabove the influence of sliainc in this country, 
Vi. 320V/. 

— “can do no wronpf’* -probable ori^jinal ineaninu: of 
^the inaxmi, \ii. my//. 

King — Lord, quoted, vi. 437 />-8a. 

King’s Bencli — admission of the public to, 
vi. 377. 

taking on itself tbo powi rs of legislation, vi 41 i. 

enumeration and e\aiinnatioii of sham writs of 

error to, vii. 214-16. 

business stolen by, through instauinentality of 

fictions, vii. 2H5 h 

* niandarnns in, \ii 2y.'l/> 

allida\it e\ideiUN» in, m. 47*^ 

jorisdietiDii (»f, \ii. 21)7 

loriii ol obtaining <lelay in, <in jjr«>und of absence 

of witness. Ml .‘r-y/i. ^ " j, 

— -liistoj^ of impi isoiiiiieiit for debt in, \\ 171)//; 

' 11 . 3vi w. 

— has pi r\ert« d statute-^ .iw'arding tr<.ble eo^ts, ^ li. 

t Ij 

King’s evil — cure of, noticed, \ii 93//. 
Kington (^Duche-s ol ) ca'^i* ot, vi. 491. 
Knowledge — ineanintr ol the woid, vi. li3t)//. 

— di*pendenee of bappmc's ofi, \i. 2* 1 //. 

— ol the eourso of nature - itl tlueiice it lias on belief, 
vii yi-H. 

— ol law — kept from tboso in whom u:norane<» of it 
pnnisliisl, ^ 1 . 5iy. 

— of the nei’OSMty of fonnalitie-^, iM'certsar> to tlic 
presumption of spuriousiiess in tbeir omis.sion, vi. 
5ls. 

Ljilmur — aviTsioii fo — how far the intiue'-*! 

in admits of nieasureineiit, \n. .Vis b-U(t 
Iiubouring and embracing jurj men, \ii. 49//. 
Land — contimiance of Icudal usages \Nith re- 
gav«l to. Mi. .W ?/. 

— distinction between and moveables, in revrard to 
wills, M. .^3.'k 512-51. Mtiratinii ot the law, 5.33//*^. 

— mode of <le'«ii:natioii of, for tlie purpose of iegi-tr:i- 
tion of eontiacls, M.-.'iVy// 

— marks — remoMil of, foruorv of real evidence, \ii. 
17//. 1^//. 

— ri.:lits — nr cessity of pi rm.inent evidenee as to, > i. 

60//, 61 r/ ^ ^ . . I 

Landed propertv — extanplion of from liability 

for certain debt.s, m. s 5 5, and ?i 
Landlord and Icnaiit — tormalities of contract 

bet w ceil, \ i. 52s /i-O r/. 

Language — adtlitioim to, ne(M*ssary to ani- 
plitv current sto<*k ot idea**, mi 1.30//. 

— unites words with real eiititU's, \i 2.37* 

— deieetiveness of t«>re\iris mg degrees of persua- 
sion vi 221/', 220-30 

— ditliculty of impro\ing. except where purely scieii- 
titic, vi 2J6-7 //t. 

— teebnic.il legal, inaptitude and inischieMmsness of, 
VII 2S0-3. 

Larceny — distinction Ix^tween grand and 

petty abol ’shed, \ i .3 h1 2. 

Latr^icy and latitancv, as evidence of delin- 
ijnoney, mi .50 52-3. 

Laudation of .iiiri-*piud(‘ntiril law — a device 
of the technical sj stom, vii 300- 1 1 . 

Lavoisier noticed, vi. 205//, 442 b. 

Law — relation of to hajipiness, •vi. 7-8. 

— relation of judiei.al proeeduro to, vi. 7. 

— taken to be the perfection of reason by non law'yers, 
because law'yers say so, vi. *206. 

— ignorance of, kept up by those who punish foi it, vi. 

519. 


ON EVIDENCE. 

Law — irratiomilitv ot — interest of lawyers in. 

vii 206-7. ^ 

— source of the disposition to pay obedience to, vll. 
33d X. 

— evils necessarily attimding the criiorccinent of, vii. 

33.5. ^ 

— and equity, distinctions between, Aii. 21)0-1, 511. 
Their absurdity, 3/M)-5. 

quarrel anil comprvunise bitweoii, with the re- 
sults, vii. 303-5. 

— eoimnoii. See Common Law. 

— ot henmark. .Vrv’ I )cnmark. 

— ecclesiastical See Keclf^iastlcal Law 

— r.mrhsli. Sir KiigHsh Law'. 

— of Kqmty. .S77» Kquity, 

— of Kraiico. See France. 

— of Koine. See Roman Law'. 

— of Scotland. Ste Scotland 

— - of nature- -use made of the term, vii. 83 n, 06/,. 

— judgc-inadc Sre .ludge-mado Law. 

— jiirispriidential ami statute contrasted, vii. 300-10. 

— unwritten—^ hctitious entity, %i. 520 w. 

— penal — evils of, illustrated in the exclusion of cri- 
minal ing e\i«ience, \ii. 31H-!). 

— w.ig. r of, \ li 7'‘, .5iy-.51 

- uirpronnilniitcil t\iaiin> of, ^i ‘>10. 

- not what It does, but coneeplion of w'liat it uuglit 
to dll, tb.it lei’ps sncietjj together, \ii. 528. 

— the iisos ot, \ 1 . 5n'> //. 

— - book.i- clmi’jicter <d' those on evidence, vi. 2d4//. 

— tietioiis ot Si I iMctioits 

' point ol pi)-lpi)iii mciit ofe\idcnee till ft be settled. 

Ml j.n. 

I.aw^ -niMN*-sitv for Ihcir biung rccoidcd A'ld 
pubb^ln il 111 gk <*t in this coiintr,\, vi 77-’^ 

- e\e<*iil ion ot, \ i'\at ion Irom no good ground for ex- 
clusion ol i \ idi nis*, \ ii Itl L 

-- tb( ir oiigin L'cnei i.l.v to bq.Maced to periods of 
barbarisinf win n tin ^ w. re made to suit i»artjcular 
mterc'ts, m ,37d 

— proinnlgation ol, 'll. .»21 3. Fvils arising from want 
ot, .551 3 

— iii'-taiices of, too iniquitous to be taken ad\autago 
of, vi. 5|y. 

— pre ippoinfi'd OMdence as ap]dicd to, \i. 551-3. 

— bad, should lie altet i d, instead of being interrupted 
In their opei.it ion, mi. tl2-3, 152 d, 4 »7, 525 a. 

— punted, should lie on a par with written, as evi- 
dence, Ml l4o// 

— 6<// Statutes. 

Law-agent — vexation and inconvenience to, 

in the ])roductioii of evidence, coii'-idired, vi. *)3/f, 
yi//, y5a. 

Law I cform—paiUMt yof the stat utes enforcing, 
vii 31')// 

statnti's as t<», an indication of the lU’o-oxisting 

evils ol tlie jurisprudent ial s\mem. Mi. 3iy 20 w. 

'•iiu'gestioii » of, to 1 einedy the ev ils ol the toeli- 

> ideal system as exposed by the Author, vii. .320 0. 

tif’hine.'il language an iiiipi'diinciit to, vn 281. 

tei'apitnlation ot the iinpetiiments to, vii. 21 1-1 i. 

— — See Ht medies ; 'rei'hnie.il System. 

Ijrtwne’b Foi in ot riocc.xti quoted, vii. 222>3, 
3')7. 

Lawoiiit*?, ,SV'<{, Suits. 

Law} or and non-la\v}t‘r — dialo^MU* hetwvcn, 
on Masters in ('hani*(*ry, vin 218 On the inendncity 
li. eiicc, 266 7. t'q thc Autlnii 's s^btem ot pi* ading, 
271. On th" Lnglisli s\sU‘m, 27'). On » <iidty prac- 
ticiy>''02 a. On the contempt show'n by judges to the 
lc>,4sliiture, 312 hi Oq bringing othcuils into con- 
tempt, 33L On exclusion ot si If er.minative inter- 
rogation, 155 A, 46'). On motion for criminal mtor- 
iii.itioii, 470. On tlui cxtiaitmii of a defci dant's^ 
evidence by bill in eijuit^, 472. On the exclusion of 
husband and wife fimn giving tc'-tiinony regarding 
eaeli other, 482 a. On sateguards as bubhtitutes for 
tlie oxelusioiuuy system, vii 503 L 

— French a«id Lnglish, and non-lawyer — dispute 
among, on law and equity, vii .301-5. 

Luwjers — make no distinction between writ- 
ten evidence ]>ri>vided for a particular suit, and that 
provided without a view' to it, vi. 70 1 . ( See Preap- 
{/oinled.) 

— iniglit be employed as tcm]>orary recorders, v 1. 81 a*, 

— should be solely responsible for technical errors, 
vi. 84 />. 

— clients’ c/immunicfllion to, should be evidence* vi« 
yy-lOO; vii. 473-9. 
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GENERAL INDEX TO THE 


tiswyera — their interest in tegard to cxelu- 

fllon of evidence, vl 1031-5 

their interest that a man should litigate, however 
bad hU cause, Vi 1395 

form In which they discuss the subject of oiidence, 
vi 143 Their division q||fit into written and un- 
written, i6 

— acknowledge no interest but what is pecuniary, \i 
358, vii 399, 415 n, 439 

— mendacity-licence of, VI 298-300, \ii 262 70 
only persons in whom ignorance of law not punish- 
ed, vi 301 

— least exposed of all men to the operation ot hu- 
manity, vi 311 

— reasons why litigant should be allowed assistance 
of, vi. 337 5-8 

— impossibility of getting them to be law refonncis, 

vi 645 5, 

— the making deponents speak in the third person in- 
stead of the first, a device ot, vi 419 

— respondent not allowed to answer bill in equity ex- 
cept through, VI 440 

. the distinctions they have made in regard to c\i- 
denco— a list of the piesumed sources ot, \i 470-1 

— will admit compromise when fees exhausted, vi 480 

— knowing the best method of extracting evidence, 
employ the worst, vi 505 a 

— guilty of broach of tilth in the law of nullity-— an 
unknown exceptbm to the giaicral rule, that the law 
will enforce the intention ot parties to a contract, 
«vi. 519-21 

— their hiding a different code of morality from that 
of the public, vii 188 

— iidhanee between thoir sinister interest and that of 
Judges, vii 201-4 Interest— Sinister 

— their interest in the ethciency of criniiiul justice, 

vii 207-9 

— become the dupes of thoir own system, 210 

^tho absurdity otlhinhdmg if thoir oj^inion ot their 

own system, VII 213 5-14 

•— Scottish— do not conceal the vices of their system, 
vii 224 

— use ot the principle of nullification to, \it 25S 

the dividing of then eoiibcicnces m the spliiting ot 
Jurisdictions, vii 3015 

— general remaiks on the manner in which they aie 
subject to the influence ot sinister interest, vii 329- 
34 

— opinion of, that cheap justice bad, and deal good, 
vii 323 

— knowledge of, confined to the corrupt pait of hu- 
man nature, iil 393 5 

— view all interests as sini<»ter, vii 393 5 

have neglected the eihcacy of motives on human 
conduct, vii 395 5 

— pecuniary interest, the only one they admit, \ii 
399, 415 a, 439 

— testimony of should he excluded wore mendacity a 
good ground of o\c1ubion, in 41 J-2 ) 

— their methods ot lestoiing the eompctoiicy of wit- 
nesses, \ii 433 40 Restoratives 

— then mterest in the escape of ci iminals, Wi 451 

— accessories to the crimes they defend, vii 475 

— - their interest in the c\ch sion ut parties fronx the 
presence of the judge, vii 2)2 5-3 In the dis- 
tance of tribunals, 215-6 In tlio bandying oi causes 
fironi court to court, 239 In the Idiiid fixation ot 
times for judicial procedure, 240 In sittings at long 
intervals, 214-5 In motion business, 216 In me- 
chanical judicature, 248-9 In keeping litigants 
from coniinj; in contact with each other, 2)3 5 
In the abundance ot law^suits, aii<l conscfiuently ot 
vice, VI 266 In tlie system of English p udings 
generally, \ 11 271-5 In jargon, 280-3 In h\.tions 
of law, 286-7 In the diver nhcatioiis as to execu- 
tion, 306 <t In needless and useless ofhees, 307 a 
In sham pecunmiy checks to delay, lexatioii, and 
e^enso, 307 5 In the double- lountam ptineiplc, 

— incidentally aniinadveitcd on, vi 23, 24 a, 84 5, 100, 
144 5, 145a, 149, 161, 180, 206, 22) a,. 230, 273, 364a, 
4035, 435 5, 438, 413, 464, 470, 475 5, 48), 492, 505, 506, 
519,52971,543, 544, 5i8n, 551, 582, vii 2)5, Oln, 77 w, 
189, 190, 191, 194, 195, 253, 267, 2G8, 269/7, 318, 319, 
339, 34071, 35i<z, 361,387, 408 71, 436, 140, 443, 498, 
603 n, 504, 523, 538, 557 n, 598 

Lead — summaiy convictions tor the theft of» 

vil 604-5 

Leading a witness, vi. 393 See Suggestive 

Interrogation 


J^earning — legal, interests which tend to iin 
crease the necessity for, vi 207 a 
Leases — iibe ot registration with regard to, 
vi 57 >5-6 a « 

Le Bruii — case of, vi 214 a, vu 18 a 
Le Clerc noticed, vi. 213/;, vii 7. 

Legal stdtisticb — extent to which they may 
be obtained, and uses they may he put to, vi 561 4 
Legal or political sani'tion — its effect on tes- 
timony, VI 260-1, 268 70 See Sanction 
Legatees — expedients for making them good 
w itncssos for the will, vi 158 5 Effects of their 
exclusion, \i 548-9 

Legeidemain detined, vii 105 5, 106 a 
Legislation — authority of usurped by King ^ 
Bench, vl 414 

— often looked upon as a right, not a duty, vi 207 

— proper ends ot, vi 0 a 

— positi VO— cases in which exclusion of evidence jus- 
tifiable, not a subject for, \ ii 314 5, 345 a 

LegislativK' bodies — debates in, vi 78-9 
Legislator — should piomulgate reasons foi 
his laws, Vl 67 a 

— should provide that probative force may be as great 
IS possible, VI 221 a, 221a 

— his inability to draw a line distinguishing true and 
false witnesses, vi, 2805 

— all fixed rules regarding evidence should spring 
fiom, \i ISI 

— duties ot m regard to evidence, vi 12-14, 210-13 
Should give the judge powei to give eftect to, 210 
Should i;ivc judge iiisti in tions for his guidance, and 
take secuLitics that evidence be trustwoithy, 211 
Should pi ov ulc against ev idencc being produced at 
preponderant lucon^^bnience, 212 Should arm mdge 
and paitics with po\^T for iii\ estigating, /5 Should 
piovidc recoids, 122 

— instructions to bt deliveied from to the judge, lor 
C'^tmiating the piohative torce of evidence, \i 151- 
75, VII 56)-98 Acf* Instructions 

— what he should do in the case ot makeshift evidence, 
‘ Vl ^9 60 

— power of to acquire knowledge as a foundation loi 
Ills laws, \j 152 5 

— uses to ot inquii y into causes of trustw orthiiiL s , 
&c VI 247 

— use ot judicial registration to, \i ) 30 5-31 a 

— use ot recoids to, as turnishing statistic tacts, \i 

72 a, 76 5, 77 a, 51 1 5. 512 a, 555 5, 562 561, 573 

Legisldtoiss — piopeiisity of to give coiuiiiciiid'* 
rathci than leasons, \i 151 
Legisldtiiro — conteinjit shown by judges* to 
the authority of, \ii 311-15 
Legitimacy — uses ot legistiation for the pm- 
posc ot pi o\ mg or disprov mg, \ i 572 u 

— false mtercnScot, ftom husband s noii-cxpatriation, 
vi 5 3 5-4 

fieonards Repoits noticed, vii 458 
Letter — ascdsually wi ittcm evidence, vu 1 19 h 

— by defend int—u^cd against him without interroga- 
tion, vil 1()G5 

— exclusion of as evidence on writer’s decease, \ii 
167- 8, 

— coii^idoi ed as makeshift ev idcncc, vi 58 a 

— iiitei I ogatiuii by See Epist olary Interrogation. 

Letti es de cachet, vi 3(54 n 
Liar — infamy attaching to the character of a, 
vi 2645 

— oaths give a certificate of veiacity to vi 322 a 
Libel — law of, vi 270 a, vu 216 5 

— truth an aggravation of, by law, vi 269 5-70 a 

Libcralists and iigoiists — their disputes con- 
cerning evidence, vi 145-8 ^ 

Libeity — false use ot the- term, vu 522 5. 
Licence — mendacity, vi 298, 302, 310 See 
Mendacity -licence 

Lies — judyria], business made through, vu, 
202-3 See Fictions 

— multiplicity of in ordinary life, vh 407 

Life not to be twice put in ieop<iidv ->roiiidik3 
on the principle in criminal law, vu 361 5. 



TWO VOLUMES 

Life — duration of, as a question of probabi- 

bility, V i. 87 A -88 a. 

Limitation put upon the number of witnesses 
— exclusion of ovidence occasioned bv, \ii Ml -7. 
Multiplicity an e\il, m respect of eoinplexity, &o. 
6.11 -2 Cases, however, in which numherof \\ itnessies 
essential, .6 i2--3 Uomedu*s— preliininaiy nieeniiir, 
633; in conipheateil cases, aiiaiyzatioii, .'>31. Elec- 
tion cases, 63t. Cases \Nhere an offt nee consi^'ts in 
the reterence of distinct acts to each otlur, 6.14 5. 
Application of the hints to courts ut natural pro- 
cedure, .63fi. Division of causes for the purpose ot 
decomposition, 53^1 Ahcrrations of established sys- 
tems, French and Spanish, .53ii-7. 

Limitations — statute ot, \n 1!)3 u j;. 

Lincoln — Lord, ease of, vi. 145. 
Lingiiet’sPlaidoyers quoted, vi. 303; vii. 120. 
Linnteus noticed, vi. 442 h. 

Litigant — producing a document should de- 
clare his credence in it, vi. 117^11). 

Litigants. Nee Suitoi s ; Plaintiff; Defendant. 

— frauds and falsehoods of would ho ci?i*ckod by per- 
sonal presence, vii 2,30-2. 

— all statements hy should ho suhjoct to punishment 
in case of mendacity, vi. 2‘»7-3'»3 

— int'Tcsts of, overlooked m training rules of ev idcnce, 
\i. 392. 

— preliminary meeting #1’ before the ji31ge, m. 13()-7 ; 
vii .373-4. AVc Preliminary Meeting 

Litigation. See Suit. 

— saved hy preapi>ointed evidenc(», \i (>1 h. 

— want of merits falsely presumed tr(»m disconti 
nuauee of, \i. 49 60. 

Little Hunchb-.ick — tiile of, fiom the Arabian 

Nights, cited, vii. 1 1 n 

Local courts — extinction ot, vii. 234-3fi. 

deficiency of in England, >i. 430 71. Abundance 

under the Roman system, th. 

— — recommended, >ii ,371, 61)8. 

Locke quoted, vii. 75> P'> 514 ft, 

— axiom of— -that where there is no property, t! ere is 
no injustice — ciiticised, vii. 80 6-1 a 

Lords, House of — questions never asked in, 

excejit for party purposes, vi IHI n. 

Lost deed — production of copy of, gives op- 

portunity for fraud, vii. 147. 

Lot — instances of jury coining to vcidict hy, 

' VT. 220 ?t *. 

Lotteries — Dr. Price on, vi. 243. 
Loughborough — Lord, noticed, vi. «S1)0. 
Lucian noticed, vii. P5 />. 

Lucretia — story of, citeil, vii. 55 
Lunacy — initine of, vi. 251 h. Insanitv. 
Ljing — the basis of judici.il procedure in 

England, vn 417. ... 

— extent ‘to which it is productive of falsity in evi- 
dence, vii 74 rt. 

— how far addiction to, testimony untrust - 

w’orthy, vii. 390a. 

Macdaniel and Egan — trial of for conspiracy, 

vii. 387 8n 689-90/1. 

Maedowal the institutionalist qiioted, vii. 390. 
Machiavelli noticed, vii. 598 h, 

Macmillairs forms of process quoted, vi. 334 n. 
Maepherson’s papers noticed, vii. 528 a. 
Magistrates. See Justices of Peace. 

Magnet — reasonings upon the, vii. 85 n. 
Magnqjism as an illustration of the theory of 
credibility, vii. 976. 

Mahomedan — oath administered to a, vii. 

4236. . ^ 

Maker of an article — plan for preventing for- 

gery of his mark, vi 684-6. ^ 

Makeshift evidence analyzed, vi. 57-00. Un- 
original Including hearsay, .67. Extrajudicially writ- 
ten, 67-9. Modifications of unoriginal gvuU noe, 59. 
Points of infirmity common to ; ''idence, 

Voi.. VII. 
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69. Faclcnda by legislature m cose or, iKk-fiO. En- 
glish practice 111 regard to, 60. 

Makeshift evidence ill gcneial, vii. 118-21. 

Nature of cicflciency in scoiiritic'i, 1 18. Divided Into 
extrajudicially written, iiud unoriginal, 1 18-19. Pro- 
perties common to :|J1 Kinds, 120-1. Topics to be 
toucht‘d on in rtdat’on to lach, f6. 

jirecaTltioiis regai dmg, v ii I.IO-GV ; — 

impropriety ot excluding any Kind of, vii. 169 61. 

Though had, held so apt to he believed, that iniuit 
not ho scLii. 169. Olher iiicon'<tibteiiL'ios in practice. 
l.V#-b0 

airangenients for indicating the amount of dan- 
ger in receiving, Vii. 161-2. 

arrangements for diminishing tlie amount of 

danger ironi. vii 162-1 Oath ot eredence or sin- 
cerity, 162 Eventual reiiistnteinent m ease of nns- 
d(‘eision, 103. Liberty oi appeal, and liberty of re- 
ference, f6. 

importance of admitting in the character of in- 
dicative, vii. 161 

alnn rations of English law in regard to, vii. 

163-7.1. \\t, Using moinorandurn by ilefendant against 
liiiii without interrogation, 166. 2^/, Exclus on of 

such dociiinent after writer's deceases 167-8. 3d, 

Receiving nu moiandum on ground of imtorthcoin- 
ingness, w itiiout iiuiuiry ns to cause, 168-9. Tran- 
soiipts, li>9-70 Adsc.tituius, 17(1-3. 

eonsideicd vv«t)i retereiu'o to safeguards from 

deception, \i 

unnoticiMl hy tiilbiut, vi 183 » 

Se/ 1 xtraji dieial1> - w I ittcn ; Ilenrs'«y; Media; 

Memoritor ; Minuted , Real-reported ; Transciipti- 
tioiis. 

Mulu Jidtn — toim from Roman law, vi. 2486. 
Mali’ — trial of, qiiotod,. vii. 75 «. 

MaU'fa<‘tor. S<'i‘ Criminal. 

Mak'f.irtoiy — at l.-X.s of, ('iifoura^'ed by judge- 

made law, vi. 109 6. 

Malice — iiitcrcnce of from homicide, and of 
murder from malice, vi 61-7. 

— meaning of in Engh‘*h law, vi, 304 «. 

Malone and I'lnilmcrs — controversy between 

as to Irelanil’s iorgciii*s, vii. 193a 

Malvtd'satioii olhcial — use of official evidence 

for cbecKing, vi .6.66 

Mandamus —procedure on, vii, 498 6,74. 

— in King's Hencb, vii. 293 6. 

— rcti rn to a, vi. 492 6 

Mandcvillc — Sir John, noticed, vii. 89 a. 
Manifold writing, vi. Son*. 

machines, vi .676 / 1 ; >ii. MOa. 

Manslicld — Loid, his conflict with Lord C.im- 

dcii, VI n.6-8, 631. 

— on the legislative* pow’ir of,]ud.;Cs, vl . 311 a. 

1 — charge ut:ainst, ot altiring the record in Wilkes' 
ca^e, nil 260 and// 

— on rules of ev* li-nee, \ii. 341 

■— notice*!, vi isi, 192 a t» vii. .331 6, 363 w, 439 n. 
Mdnufactiircs loigcry of maker’s inaik on~ 
plan for prevt uti*)n of, vi .684-.6. 

Mami'-cript'' of flit* latioiiale of evidence — 

editorial nuuarKs on, vi 201 

— riting ; Wiitten Evidonoo. 

Marlooluugh — Duke of, noticed, vii. 528 a. 
Marriage — (iretna (ireen, not allowed to be 

prf;**^d 111 ovidence of bigamy vii 431 6. 

— incapacities to the (‘ontract of, vl. .627 n. 

— contract- use of the promulgation paper to, \i. 
6.6 n t. 

— — formalities of, vi. 528. 

Marriages anil their dissolutions, as subjects 
of registration, ^i. 63 /z, 6G7a, 570-4. See Geiiealo* 
gical facts, j 

Martial — courts, natural procedure in, vii. 
321 a-3. 

Marvellous — tlie, tendency of remoteness in 
* time and place to make it believed, vii. 896-90. 
Master — secrecy of examinijtion before, vi. 
376, 468. 

— m Chancery— origin and functions of, vi. 423. 

abuses in the otfice of, regarding fees, vii. 2176- 

220. See Chancery. 
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Masterin King’s Bench— examination before, 
\i. 493ft 

— of the R 0 U 9 — orlftin and Jurisdiction of, ti 423 

— Aiid servant— effect of the relationship of in in- 
fluencing 6> ldence» vi 160 6, vii 5756-6 

Mathematics — questions in are questions of 
evidence, vi 2086 ^ 

Mathematical improbability disjtinguiijhed 
from ordinary, v! 243 6-1 a 

— reasoning on evidence, adduced as an illustration 
of Che inapplicability ot fixed rutos, vii 158 6 

Mathematicians — language ot, with refeience 
to the expression of degrees oi persuasion, vi 2216 
Matter — laws affecting, vii 84-5 
Means of commission, as evidence of delin- 
quency, VII Sfj 6 C a 

Mechanical judicature, vii 246-9 
Media — ti ustwoi thiiicss ot evidence i educed 
by Its passing thioiigh, vn 1.11 
evidence transmitted through an indefinite number 
of, vii 1 14-0 1 >eci ease ot probative torct* witli ea< h 

medium, 155 Such evidence shouhi on1> be admit- 
ted undei conditions, 15b Docs not incicasc dan- 
ger of fraud, f6 Ancient facts, an illustration in 
practice, 157. 

Medu me — tax on, compaied with tax on jus- 
tice, vii,,f>77 6-8 a 

Meditatiojuncp warrants in Scotland, vi 334 n 
Meeting — prelimmaiy, of parties, 1o discuss 
authenticity of documints, Ac, vn 1S4 6 % 187, 
189, 1916, 274 a, 270 fi, 5i}6 Recommended as a 
succedaneum to exclusion, 37 1 4 

to dtcide Olka method ot iiitercourse, notices, 

&c vii 250 6 ^ 

Melville — Lord, trial of, noticed, vn 24 3 n 
Memorandum See Casually written evidence 

— as malceshift g\ idcnce, vi 58 a 

— question whether a witness should bo allowed to 
consult, M 38b-<i2 Noros 

— excluded as evidence after the wi itcr s decease, vii 
167-8 

— by defendant — used against him w ithout exaiiuiia- 
v\i 1666 

Memoritei evidence, or supposed wntten evi- 
dence ti ansmittod t hi oiigh oi al , \ ii 1 37 8 
Memoiy — helps to, how tai comiiatible with 
prevention of invention on the pait ot witnesses, 
VI 446-51 

— services of to o\ idence, vi 18 6 

— * suggestive questions tot assisting, vi 391 

— failure of, an intellectual cau^o of iiicoiiectness, 
VI 251 6 Vssunimg the aspet t o» trior, 2V2 

— how refreshed, 2 *3 

— written evidence li ansinitted Ihi ough, \ ii 1 37-8 
MenactMiient, as cii tum^tantuil e\uieiicc ot 

delinquency, vn 21 liUiimativc cii 4 umstanccs 
applicable, 23-4. 

Mendacious invention on the pait ot wit- 
nesses — how far helps to i erjllection consistent 
with prevention of, vi 446-51 

Mendacity — deiinition ot, vi 222 a, 249 a 

— nature of the interest that w,ll occasion, vi^l5^rt 
—effect of punishment for in producing truth, vi 2086 

— any motive may serve as a caiisi' of, vi 

— knowleilge of cir^^uinijacent facta neceshaf^^jto the 
support ot, VI 2886 

— the vai lous crimes which consist in, vi 292 n 

— murder accorni lished by, ^ i 394 382 note 8 

— encouraged by recommending plea ot not guilty, vi 
3 )6 

— checked by publicity, \i Si'icr 

— disposition towards on the part of a witnebS, a 
subject of investigatio i, vi 403 

—exercise of, allowed by law to criminals, on principle 
of self-defence, VI 47 

— Involved in the precision required ot English plead- 
ing, vii W6-7 « 

as displayed in equity practice, vu 299 6-300 a 

— confessor ia), \if 34 6-5 

— existt nee ot depends on the proportion beta een the 
mendacity -proinoeiiig, and Uie menda city-res train- 
ing motives, xii 395 

the evil of peijury consists in, vu 40G-7 n. 


Mendacity — con v iction of, not a good ground 
for rejecting a witness, vii. 406-9 

— exchiftion ot evidence on the ground of, would ex- 
clude lawyers and judges vii 415 20 

— character fur, weight that should be given to as 
affecting testimony, vn. 587-9 

— licence for in the practice ot giving judgment by 
default, VI 23 

Mendacity-license, VI 298-302, vu 263-70, 
415-20 Nature of, 262-4 Removal of punishment, 
^2-3 Statement not called evidence but allegation, 
263 (lives efficacy to allegations even when they are 
known to be f ilse, 263-4 

in what ca*4es granted, vn 264-8 Origin of 

punishment for false testimony, wiih oath in cede* 
siastical couits, 2Go Bill in Equity, 266 Pleading, 
267 

uses of to Judge & Co without the help of writ* 

ing, vu 268-70 

— - oi igin ot, V II 45S 

Meiubirity-sei vnig infoi ination — pi evcntion 
of, a teason for icstncting publicitj m cuuits of 
justice, VI ^161-2 

Mental facts. See PsycbologUiil 

— imbecility— impropi lety of holding as aground foi 
eYcliision ot testimony, vi 105, vn 427-32 6ie 
Imbecility 

Meiciiry — denial of the freezing of, by a 
phvsician, Vh 9>6 r 

Meicy — Kdse applications of the power of, 
vn 258 9 

Meigei— doctrine of, vn 440 a 
Meiits — decisions upon, and not upon, con- 
siducd, vn 257 

Mesne pioc^ess — irnpiisonment in, vi 136c. 
None in Scotland, IKi n Law altered iii England, 
178n (I 

Method — what it consists in, vu 29 a 
Metiopolitan police magistracy — cTeation of 
the, vu 327 6-8 « 

Mexictt — hunidn sacrilices in, noticed, vji 
233-4 n 

— the extent civilization may reach without writing, 
illiisti ated from, v i 329 6 

Middlesex — legistei -office in, an example of 
ti anscriptitiouB pre apj-ouitcd evidences vi 50s 6, 
575 n 

Midwivc'^ — registeis to be kept by, vi 572 
Mildione — ease of cited, vu 423/iijf 
Mind — confusion ot, as evidence ot guilt, vu 
44-5 

Minisliy — ca«?es in which it may bo interested 
pai tu idarly unmeet tor jiidu lal privacy, v i 369-72 
Minors — how to be kept fiom witnessing in- 
decent exposimb in couits of justice, \i 367 6 
Itlinutcd evidence, or supposed oial through 
wntten, vn 138-9 ^ 

Minutes ot pievioiisly collected evidence — 
whether to be admitted ’ vu 128 
Miiiiitiiig testimony, VI 408-19 fifee Nota- 
tion 

Mu acles — ft audulent, vu 572 n 

— at the tomb ot the Abbe Fans, vi 271 6 
Mischiefs of the fust and second orders dis- 
tinguished, \i 535 a 

Misconduct ot judge — publicity a security 
against, vi 355 

MimIccwioii defined, vi 10 6 

— not mentioned in law-books, vn 388 6 

— comparative mischiefs ot, accoidmg as it is on the 
side ot the plaintiff or defendant, vn 591 

— public ity a security against, vi 3i5 

— c xclusLoii of evidence no security against, vix. 386- 
90 

— arrangements for indicating the amount of danger 
of, fiom makeshift e\ idence, vii 161-2, for dimi- 
nishing tTie amount, 162-4 

Misdemeanor — uiniitelligibihty of the term, 
VII 412 6 

— proccduic by indictment in, vi. 474-6 

— tiled in absence of the accused, vli 226n*« 



TWO VOLUMES ON EVIDENCE. 


Misdemeanour — ditference between, and 
lony, as to collection of evidence, \i. 471. 
Misinterpretation of cuntessoiial evidence, 
\ii. 33 6-4 * 

Misrepresentation — securing facts against by 

recordation, vi. 796-80. 

Mitford on equity quoted, vii. 290, 303. 
Moliere quoted, vii 71 
Monarch — sinister interest of formerly per- 
verted judicature, vi. 10 6-11 a. 

Money — influence of as a source? of interest, 

vii. 397-400. See Pecuniary Interest. 

— influence of on testiinuny, \ ii 57J-5 See Pecuniary 
Interest. 

— sole means of procuring justice under judgc-inado 
law, vi. 101 6 

Monopoly ot knowledge — jargon gives to the 

lawyer, \ii. *J81 6. 

Montesquieu noticed or quoted, vi. 208 ; vii. 

521 6-22. 

Moral causes of correctness and cAinpletencss 
in testimony, \i 18-21, 250-70. See Motncb , Sanc- 
tion 

— character of person accused — how far it is evi- 
dence, vii. TiO-M. Ser (iiaractcr. 

— faculties concvriicd iii tcstimoii^, \|. 21N-9. 

— or popular sanction- iit*i clFcctb onrcstimoiiy, vi. 
2 'j0-1,’204-8. Sie Sanction. 

adaptation ot the ecreiiioi.y of an oath to the 

pointing of, vi. ,120-1 

— ‘■en<*e — a partisan of, and partisan <f common 
sense in dispute, vi. 239. 

Morality — twocodesol; that of WestiniiistiM- 
llall, and that of the puhLc^ vii ]s8 
MoraiiLies — Comte do, <'a<e ot ciletl, vii. G2 A. 
Moravians — exemption^ ot tiom oath'^, \i. 
3sl, < 1 . 

Moitf^ages — \\hellier they slnuild be latent 

vi. "ih' . 

— use of rogistrati<»ii vviih regard to, vi riT')/*. , 

Mother and ehild — elfect of the lelation he- 

twein, on tc'^timony, vi IM ; vii iuh-7» 

Motion tor an infoimation, vii. 47th 

— causes — procedure on, vi. l.s()-2;vii 230 Found- 
ed on atlidavit c\id. nec, vi. P»3/», 

— business— con ideiatioiis as tothe« \ils ot,vii. 215 <». 
Divided into motions of eour.-e, and inolions not of 
course, 245. 

— for rule to show cause, vi 47d tt~7 6. 

— considerations as to the prolialnhty of anv new 
cause ot being discovered in nature, vii. 856-0^7 

— sources of i numerated, vii K 1 6-5. 

Motioim — sham, in Chanci'ry, delay b\, \ii’ 

215-17. " 

Motives — necessary to all human actions, v^i. 

242 flr 

— attributing, gives opporluiiiliesf(»rhiasin ev idcin-e, 
VI. 216^/. 

— inflinneeof considered in instructions regarding 
the etfect of interest on tcstiinony, vii 5'>7-73 

— tending to produce hcduf in tacts diseoiitoiinable 
tocouiseol nature, vii lOG-11. 

— as evidence li>r or against d< limpiciicy, vii 53-5. 
Motives exterior and interior, 54. Wormer call ialt< r 
intoaetion, f6. Rather neutralises disprohabili/ing, 
than creates probabilizing, 55. liluhtration, ( 8 6 

— as the moral cauboa of coinpleteiic'^H and correct- 
ness in testimonv, vi. 2.“)5-fj0 The cause ot action 
and of negation to act, 250-7. Meaning and iriip«*r- 
fectncbs ot the term mot iv e, 257. Defined an interc st 
in a state of action, 257 6. ^Sinister as applied to 
interest, 258/1. All motives referrahlo to the solt- 
rega^ing, the social, arul the dissocial, 25K Any 
motive may produce iilher veracity or niciulacity, 
according to what will he the result of the testi- 
mony, vi. 259; vii. 394, 569 6-70 a No motive but 
what is cupablo of acting with any degree of force, 
vi. 259-60. 

— seductive influence of, on testimony tf witness, vi. 

154 - 5 . 

— tutelaiw and seductive, vi 260 w 

Moveable and real property — factitious di.s- 

tinction between, vi. 543. 
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Moveables — right to, shown by possession, 
vl. 60 6. • . 

MultipUcate scription, for the purpose of pre- 

apviointcd evidence, vi. 512 6, 

Multiplifatioii of wntmgs—machines for, vi. 

676-7 n. 

Multiplicity of witnesses—cxclusion for want 

of, V li. 520-31. Pr*>dicat«‘s ta1s*dioo I of all men wdio^e 
testimony is not .supported by a certain number of 
others, 520. Tebtimony should be weighed, not 
counted, .521. Demand for two vvlinohscb examined, 
522-3. Seeming exceptions to the mischief; — ca^os 
where several witnesses necesbarily present, 524 ; 
Cuso'^ whore the extent of the oflcnce depends on 
the mimhcrs pre'*ent, i6. 

aberrations ol Roman and English law In this 

respect, vii. 525-31. One witness split Into two, 525. 
Generally inflicted by statute, not by jurisprudential 
law, 526 High treason, 526-8. Invented in this 
iiisttuici* to pmtect the traitors of illiain Third’s 
reign, 528. Heinedics suggested on the plan of fic- 
tions, 529. Ai>plicat ion of the principle to equity, 
529 31. 

Muidcr — accomplished throiiufli pcriury, vi. 

304 ft. 3.S2, 7wte 8. 

— law as to, wlien committed hv persons who have 
iiuq on a (liiVcreiit design, vii. 22, and n X 

— inferred«froin inaliee, vi 55 

— lives of reuMstratnui to supply evidence of, vl. 5W. 

— rule that bo<l^ must be ioinid, to convfet ot, coa- 
bideri'd, vn f>s6-:i. 

— instancoh ot circumstantiiilevideiiccas to, vii. 75-G/i. 

Napoleon cliiinicti rizod as the greatest despot 
the vvorM evir saw vi 501 a. J^ccret .system of iii- 
teri <».iatio*< ahelibhcd by, i6, ^ 

Natuiiil or domestic procedure charactciizcd, 

vi. 175 6,51)5. 

conlr.i^tid with technical, vii 107-9, 300, 

pnqiosjil to have lecourse to, vn 320-1. 

a< eount ol the evisiiiu tribunals of, vii. 321. 

— course prcseribid by in relation to recovery of 
dclMs, VI 135 

bin den of proof according to, \i. 13G-7. 

Nature- - iinprohability and impossibility dc- 

lincd as dihcontormity to the established course of, 

vii. K3-1 

tliH'c iiuules of iliv(M)nforinity to the course of, vi/. 
in toto, in dcgiee, and m sp( cu‘, vn 81-91. 

— facts disoontorinahle to the course ot -iintrustwor- 
tliini'ss of the ivulence on which they haxe been 
bupfiortcd, vn lO.vG 

niotlv es tending to produce affirmation of, and 

elicf 111, vii 106-11 

Ivnowlfdge of < lie course of — influence it has on 
^ helict, vii 91-8 

~ a p)’ 4 vnomenofi at variance with a wider may be In 
coiitorimt^v w'llh a narrower laiv of, vii, 97 6. 

— law ol — ineaniiig of t|)^* term, vii. 83 w, 966. 

NA y Ibuird — bookt^ ot, uii uxaiiiple of oibciul 

evideij vi.555f/. 

Nei)iirmidm‘zzui*s drcuiTi — illustration from, 

vi r)l!»/< 

Nfc^^sitj — wills of, as dislitiguislied from 

regular testament V, VI. 541-2. 

— use of, as an argument for the admissibility of evl- 
den^vii P)7. 

— tWtK'xiires.sion does not imply a quality of matter^ 
but a degree of persiiabion, vii 80 71. 

Negative exclusions of evidence, vii. 5G2-3. 

— facts distinguished from positive, vi. 217 6- 18 a. 

Nemo tevelur seipbum accusare — criticism on 

the maxim, vii. 445. Origin of, <158 ^ ^ 

New trial ( 4 U the ground ot‘ iiiisufficient evi- 

dence, vii. 164 tf. 

motion for, vi. lOt/r, 4136, 415 ; vii. I66a. 

Newspapers — accounts of important tHals in, 

377. 

Newton noticed, vi. 205 a. 

Nicolai of Berlin — the case of, vii. 105 6. 
Nisi prills — number of witnesses cited to, 
compared w'lth number examined, vii. 535 n* 
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Nolumu% Uge^ Anglia mutari — uses to which 
tbe expression applied, ▼!« 148 $ ^ ii 298 
Nomenclature— advantages of, vi 442. 

— as to wills — Inaptitude of the, vi 549 6-50 
Non-demand of judicial interference from dif- 
ficulty of obtaining it— a cause of injustice, vi 30 a 

Non-lawyers — why the introduction to Ra- 
tionale of Evidence appealed to, \i 5-6 
Non-notoriety of contracts, kc , an evil re- 
medied by preappointed evidence, vi 51 1 iv 
Non-penal procedure — view ot the principal 
facts to which evidence applies in, vi 215 6 
Non-responsion, and false or evasive respon- 
sion, as evidence of delinquency, vii 24-9 
Nonsense — mote readily believed than facts 

simply improbable, vii 111 

— psychology, ethics, pisttutics, compared to non- 
sense verses, vl 239 

North — Hon Rogei — his account of the con- 
flicts between King's Bench and Common Picas, 
vii 382 n 

North — Chief- Justice and Keeper, noticed, 

vii. 285 n 

Notarial authentication, vi 523 n 
Notaries — advantage of having as witnesses 
to deeds, vi 525-6 

— use of, fbr securing the propriety of a contract, \ i 
526-9 To see that the executor be not legally in- 
capacitated, that it bo not iniurious to his intere<tt, 

4 that he knows what he is doing, that it be not ille- 
gal, 526-7 Operations — attestation, interi ugation 
of the party, and notification of the law, 527-8 
Contracts peculiatly calling for notification, 528-0 

— honorary— propd^* i, \ i 629 iilO J ust ices, clergy - 
men, schoolmasters, kc , 530 

Notation, as a security for trustworthiness of 

evidence, vi 281 

Notation and recordation of testimony, vi 

408-19 

— — uses as applied to orally delivered, vi 408-10 
Uses to Judge, 409 To suitors as a security, t6 
For purpose* of appeal, t6 

in what cases to be employed, iv 110-12 Ihvi- 
sion of causes into recordation-worthy and non- 
recordation -worthy, 410 Criterion ot importance, 
411. Permission to latter being recorded on paity 
l^aying expense, 41 1 Cases ha\ ing a peculiar claim, 

— — how to be performed, vi 412-14 Extent of mi- 
nuteness, 412 Interrogations as well as answers, 
f6 Judge should record for his own use— instance. 
Judges* notes, 413 Tiiei e should be an olhcial shoi t- 
band writer, 414 

— practice of in English law, vi 414-1 5 Summary 

S rocedure before justices, &c 414 Regular pioee 
ure, 415 ^ 

— — authentication in the case of, vi 415-19 None 
required to judge's note<^ifor hts own use, 415^16 
Dangers to be obviated, 416 Methods tor obviatihg, 
416-17 

Note-taking — a means of publicity in courts 

of justice, vi 354 6 

Notes — whether they ought to be consultable 
in delivering testimony, vi dlirr, 386-92 Cases in 
which chiefly required — complexity, figures, length 
of narrative, &c , 386-7 Directions tor rCk^lating 
the privilege, 387 Matters that should be im/ ured 
into as to the origin and histoiy of the documenr, 
388. Notes without interrogation would be on a par 
with atfida\ it, 389 Illustrations cited from English 
practice. Extracts from a book refused as evierice, 
389-90 Criticism on the case, 391 -2 
—Judges', authority of, vi 413, 415 
— all persons should be free to take, of evidence, vi 
356 ^ 

Notice — chicaneries about, vn 249*55 Me- 

thod jfiroposed for obviating, by prehminaiy meet- 
ing, &c«, 250 6 Held received when it has not been, 
and not received when It has, in practice, 250-2 
Notices — judicial, worded so as to be inca- 
pable of being obeyed, vh 417 6-18 a 
•— sham, in English procedure, vii 53 n 

— called destringasses, delays occasioned by, vii 
ttl. 


Notification for the purposes of preappointed 

evidence, vi 512 6. 

Notoriety of a fact, is evidence admitted to 

be complete, vi 277-8 * 

N6tre Dame — illustration of French law, in 
a charge of stealing the bell of, vii 52 n 
Nottingham — Lord, noticed, vi 534 » 
Nullification — principle of in judicial proce- 
dure, %ii 255-62,313 Either on plaintiff's or defen- 
dant's side— generally latter, 255-6 Evils enumera- 
ted, 256 uncertainty of the law, ex post facto law, 
punishment misplaced, pardon misplaced, t6 De- 
cisions upon and not upon the merits, 257 Quibbles, 
257-8 Arbitrary power to Judges to be strict or 
lax as they think fit, 258-9 Weak entorcement of 
penal law, f6. Amelioration of it urged as a substi- 
tute. 260 Statute law contemned, 313 

— what involved in, vi 65 n • 

— of contracts because they are not committed to 
writing, vi 12S'34 See Exclusion 

— of mtormal contracts, vi C5, 84, 517-21 Ste For- 
malities t « 

— of evidence gives impunity to mendacity, vi 26 a 

— bad evidence made con<dusive by, vi 24 a 

— in the case of informal documents superadded to 
forma), vi 134-5 

Niimbei of witnesses — effect of on probative 

force, VI 22 ^6 

Nuinbeis — propriety of putting in vVoids in- 

stead of figures, on important occasions, vi 5166 

Numeration of paiagraphs — advantages ot in 

written evidence, \i 441-43, 485 

Nuncupative will — statute of frauds as to, 

vi 515 6-7 4 

Nuremberg chronic% quoted, vii 89, 98 

100 ^ 

Oates — Titu% the perjuries of, vii 117 w 
Oaths — origin of the administration of, vn 
'265 

— historical inquiry as to commencement of the prac- 
tice of tciuUniig, vn 460 62 

— breach ot— the tnibch et ot perjury does not consist 
m. Ml 406-7 n 

— as a security for the trustworthiness of evidence, 
Vl 28 9, 284, 308-25 

— iiatui e ot, V 1 t08 9 

— • inethcieiicy of as a security for trustworthness, vi 
309-15 Profeas to put the Almighty at the com- 
mand of man, 309 6-10 Uselessness to justice ex- 
emplified by the ease with which feelings of hu- 
manity neutialize them, 31 I Not required in House 
ot Commons 312-13 Punishment instead of oath 
to obviate fal^ claims for money at Government 
ofhees, Vl 313 Perjury an essential of English jury 
, trial 114-15 

— mischievousness of the system of, vi 316-18 
Foundation ot mendacity -licence, 316 Crimes maj 
be committed m presence of Quakets and others 
who refuse to take, t6 Stands in the way of self- 
cnininativo, and compels recoui>4o to inferior evi- 
dence, 317 Oiigin in a barbarous state of society, 
318 

— ' how to adapt the ceremony of in the best man- 
ner to Its purposes, 31K-21 Carnes operation of 
throe sanctions — religious, political, and moral 
318-19 Arrangements tor pomting the force of 
the religious sanction, 319 Qt the political, 320 
Of the moral, 321 

— as a security, under past and present systems, vi 
321-5 Affords a certificate of veracity to liars, 322 
Roman lew ^juramentum expurgatonum^ jura- 
mentum suppletonuniy oath ot calumny, 322 3 En- 
glish form before a jury— defects ot, 32 i Danish 
law, 323 6-4 Hindoo, 324 Swedish, 324 6 

— if employed in other cases, should they in exami- 
nation ot defendant tn penahf vi 325. Should he 
tendered at all events, tb 

— alterations in the laws regarding, vi, 325 n 

— mendacitviL never punished without, vi 294 The 
criminality thus transferred from the deception to 
the ceremony , 1 6 

— administration of in Fcclesiastical Coiiits check- 
ed, VII 458-9 

— adminUtiation of to infants, vtl 428-9. 



TWO VOLUMES 
Oatbs^ — exclude the testimony of those yfho 

will not go through the eeroinony, vi. 115 6, *i95; 
vii. 424 n |i. 

— practice of adininisteriAg to parties, once in use, 
vii 460. 

— witne<«8 should pronounce — not merely hear, \ I..T21 . 

— abolished in voluntary aitidavits, vi. 304 w. In other 
cases, 381, ?totH 6. 

•y- bill relaxing the laws as to, thrown out, vi. 381, 
no(e 6. 

— of credence or sincerity hy a litigant founding on 
makeshitt evidence, vn. 162-4. 

— expurgatory of the Koinans, vii. 70 6. 

— Ill supplement, vii. 71. 

— uniVcraity—an illustration of the feebleness of the 
religious sanciion in ta\our ot truth, vi 274. 

Obedience to the law — source of the dispo- 
sition towards, mI. 330 a. 

Obligation — legal, ri'-k of subjection to, not a 

ground fur excluding testimony, \ii. 4tj3. 

Oblivion — circumstancea in which statement 

of suspicious, vi. 440. 

— application of pre-appointod evidence to preven- 
tion of, vi. 5136. 

— securing tacts from by registration, vi. 706-80. 
Oirencc — atrocitv of, how far ground lor in- 
credibility, vii. II.t-17. 

Offence'* — divided pjto burnable mid unbui li- 
able, 111 134 6 

Ollice copies, vii. ir)S)-7<l. 

Offices i'or < oiiscrvation of tran'-ciipts of con- 
tracts, vi. 57ri-82. Kegistratioii ; Transcripti- 
tioiis. 

— appointments to and reino\al.s frtun a suVycct for 
reuistivitiun, VI .“>67 a 

— judicial— creation of iiecdlcis and iiselcbs, v ii, 306-7. 

Olliceis of the law — elldct of iiicunvcniLnce 

to in delaying ju.stice, vi. ,02 6. 

— public, cases in viliicli they are itit* t.-sted umnc'ct 
tor judicial privacy, vi 360-72 

Official evidence — received without intcrro; 
gallon and « ther securities, vi. 333//, 160 6. 

public ofti(»os us repositories of, vi .5.')3-6l . Uses — 

ilirect, and <‘(dlateral or indirect, rjil-f). ('ollatcral 
cal led judicial use, .Vm K.xemplilloation, i 6. Sour es 
oftruhtwoi tliiiiess -responbihilit^ and impartiality, 
Kesponsibihty only efVectual it it has tin* sanc- 
tion of puiiidiment, 557. Al)-.encc ot responsibility 
in public boards, 557-0. JUiles for estimatiiig and 
securinur trustvv«)rthiness, vi 5.50-61. 

as lurnisiied by judicial offices, v]..56i-6. Kc- 

gi-tratiiin ot iiistrhmeiits and operations in caiisixs, 
.5fil Use to parties in respect to .suit in hand, .502 
Use to tuture coiitinvreiit parties, i6 Use to the 
legislature :ii the supply of statistics, .562-4. Neglect 
ot this Kiiul of cv idcncc hy Knglishjpdgcs and legis- 
lators, 5t)4-6. 

piihlicity with relation to, vi.^ 6. » 

— inspection -authentication by, vw 178. 

— pre-appointed c\ ideiice, \ i 72-0 .Scc^rre-appointcd. 

— wTitteii evidence — modes ot authentication in the 
case ot, vn. 180-1, 105 

Old age. Sec Superannuation. 

Onomastic signature distinguished from sym- 

bolic, vi. 5156 

Onus probandi. See Burden o? proof. 
Opinion — meaning of the term, vi. 

— declarations of, may lie bought to any absurdity, 
l>ecausc cannot be disproved, vi. 557. 

— extent to which compulsion may affect the progress 
of, vii. 108. 

— impossibility of proving by extraneous evidence, 
vii 421. 

— lawyers’ of their own system — absurdity of con- 
Odiiigiin, vii. 213 6-14 a. 

— trade in — causes of the, vii. 280 6, considered at 
length, 315-18. 

Opulence — effect of in weakening pecuniary 
temptation, vii. 307. 

— as evidi'iice disproving charges of j^fedatory of- 
fences, vii. 62. 

Oral contracts— exclusion of evidence as to, 
Ti. 129-32. 

— evidence— inapplicability of authentication to, vi. 

120 . 


ON EVIDENCE. 629 

Oral evidence compared with written, vi. 

170-1. 

supposed real transmitted through, vii. 152-4. 

— and epistolary evidence compared, \i. 424-6. Par- 
ticularity, 424 Interrogatodness, #6. llbstruction 
of mendacious invontiun, /6 Uecolloctednoss, 425. 
Distinctness, i6. Sa\ing of time, 425 m. 

— evidence - -supposed, through oral, or hearsay evi- 
dence. vii 132-4 

excluded ill the proof of certain contracts, vi. 

128-31 Sfe Exclusion. 

Mlppo•^od, transmitted through written, or ml- 

nutid evidence, v i 138-9 

more liable to incorrect nc'^a of exprapsion than 

written, vi 25 1 a ^ 

— examination— epistolary should not shut the door 
against, vi. 131-6. 

— interrogation, vi. 383-6. Rules - Promptitude of 
answer tor obviating iincntion, \c., 3b3 ; questions 
one hy one, and not in strings, 3^4 ; que'«tion$ aris- 
ing out of the an**vvers 384-5; responsiou should 
be in judge’s presence, 385-6 

uses of notation and recordation to, vl, 408-10. 

.SVe Notation. 

is thcliencficial peculiarity in jiiiy -trial, vi. 506 6- 

507. 

England has the credit of originating, vl. 506 6-7. 

— personal evidence— nature of authentication with 
retercnc^' to, vii. 171 6-75 a. 

siippo'*ed— writtenevidt iicc transmitted throi:igh, 

vii. 137-8. # 

— \\ ills — regulation of statute of frauds as to, vi. 545 6, 
.546-7 

Ordeals — belong to the same state of society 

as oaths, vi. 3186. 

Order — wliat it consi'^ts in, \ii. ‘29 tf. 

— spe(*ia1, in equity, ipr admissl^ of evidence, vl. 490. 

Ordinar) — Lord, in Scotlsmd, factitious de- 

lay in procedure before, vii. 221-5. Set* Session — 
('ourt of, 

on oatlis and witnesses in Scotland, vi 421 6-2 a. 

Original evidence compared with traiiscrip- 

ticious, Vl 171-1. 

— regulations lor substituting transcript to, where 
necessary, vii. 143-9. See Transcript. 

— no tr.iiiscript ever exactly on a pur with, vii. 1436-4 a. 

— and traiiscnpt — how to distinguish betw'cen, vii. 
1,50-2. 

— pri'appointed evidence, as distinguished from tran- 
scriptltious, vi. 508. 

Ougliton quoted, vi. 491, 492 n, 493-6. 

— Ins argiiiiients against publicity of c\ideiiCG com- 
bateil, vi. 357-8. 

Outlawry — the piinislinient of poverty or 
absence abroad, vii 251, 3336 
Owen V. WarlAirtoii, case of, vi. 226 n*. 
Oxford — oaths at, vi. 274. 

pjiiji — }i motive cori#<pondent to every spe- 

cies of, vi. 2576-8. 

Pains. See IMc'a'^ures and Pains. 

Paley quottql, vi. 271 //. 

Palmer on costs cited, vii. 311. 

Palm?stry — sonrves of credulity illustrated 

troin, vii. 107. 

Pape^^ adoption of different kinds of for 
dilweiit species of contract, vi. .522. 
iniiicatioiis of spuriousiiebs from the nature of, vii. 
181 6-2. 

Papers — criminative, inferences from posses- 

sion of \ii. 13 6-14. 

Paragraphs in written evidence should be 

short and nu^nhered, vi 441-3, 48.5. 

Pardon — methodofgraiiting,vii.257 n*, 425b. 

— cffi*ct of in restoring competency of witness, vii. 
43.5 6-6/7. 

— use of a .*.cale of probative force for the application 
of the power of, vi. 228 6. 

— pow. r of exercised in the principle of nullification, 
vii. 2566-7 ft. 

— power of possessed by witness absenting himself, 
vii. 361 6. 

— abuses that the practice of may give occasion to, 
vii. 2.58-9. 



eao GENERAL INDEX TO THE 


Parent and child — effect of the relation be- 

tween on testimony, vi 161 , vii 576. 

Paris — Abbe, miracles at the tomb of, vi. 

VI b. 

Parker — Chiei-justice, noticed, vii. 492 n 
Parliament — acts of .See Statutes. 

— the early attempts of at law reform, 2G9-i0n 
disclosure of Information refused in by ministeis, 
&e. vi. 96 a. 

contempt shown by judges to the authoiity of, rii 
911*15. 

— committee of^ mode of collecting evidence before, 

VI 35 9.41 

Parliamentary debates — publication of, vi 

78-9 

Partial counsel — purging a witnees of, vii. 

4405. 

Partiality or enmity of witness — effect of 
See Cautionary Instructions 
—necessary to the making incorrect e\ Idenco produce 
deception, \1 211 6-12 a 

— between interrogatoi s and intcrrogatecs, how far 
it may be calculated on, \i 346-7 

— how it may affect the cogiiuaiice taken by the mind 
of a fact, vii 57 i 

— probably an originating cause of exclusio i of evi- 
dence, VII 391 a 

Particep%,cn]nims — < vidcnce of not cxcludtd, 
though uniting interest and improbity, vu 414-5 
Particularity — an mteinal security lor evi- 
dence, vi 283, 286*7 

— • of testimony — interrogation tends to produce, \i 
332 b 

Partnersbip — enisance omatid dibbolution of 

a subject for registration, \i 567 * 

— betiveen judges and lawyers, vii 201-9 See Interest 
sinister 

Party — only by his examination that his pe- 
cuniary circumstances can be knon ii, vi .303 ft- 4 // 
-^and i^itness — false distinction betvicen in some 
cases, VI 281 n 

— evidence of Effainst himself, the best,vi lJ7a, \it 26 

— manner in whichhis interest would aftcct testimony 
by hmi m relation to the suit, vii. .061-4 

— evidence of, so plainly subiect to interest, that it 
does not deceive, vii 124, 147 ft 

— evidence of more trustworthy than that of an m- 
terested witness, Mi 401 ft 

— self-iuculpativo evidence of—prejudices as to oaths 
preclude, vi 317 

— impropriety of excluding the testimony of, foi or 
against himselt, \ 11 487-9 

— one calling lor production of the casual soiipt of 
another, vii 123 ft-24 a One offeraig his own, 124-5 

— feeling — influence of on judge, >11 259 

— spirit — effect of on the administration o^justicc, 

VII 4.50 

Parties. See Suitors « 

— to a cause— should be examined under the sancrfion 

of punishment fur the truth ot what they state, \i 
297-302 ^ 

— exclusion of from the pro‘5ence ot the judge, vil 
226-33 Managed by reiuleiing their presence nu- 
gatory, 226 Character of their testimony — unine- 
diate and non-immediate, 227* Inunctions for per- 
formance of which the plaintiff's presence requisite, 
228 tor which the deiendant's requisite, tft9-30 
for which that of both requisite, 230 2 Am^^ipa- 
tivo survey, 230 

— the exclusion of their testimony for or against 
other parties on the some side, considered, vii 50(i- 
17 ifoc Co- parties 

~ the exclusion of their testimony regarding the au- 
thenticity of deeds considered, vii, lB9ft-90 

— propriety of tlieir examining, and being examined 
by, each other, witnesses, Ac. in suits, xi 331-45 
See Interrogation 

-^should be subject to intertogation by their own 
advocates, vi 336 8 

preliminary examination of would have destroyed 
profit from rnald fide causes vi 479 

— Initial or preliminary meeting of. See Meeting- 
Preliminary 

protection of from violence, &c a reason for re 
Btricting publicity in courts of Justice, 11 3605-61 
Patent rights, as subjects of evidence, vi 5 n 


Paternity — false presumption of from hut* 
band's non-expatriation, vi. 63 ft-4 
Pathological evidence^ vu. 45 
Patronage — profit of to the holder, vi. 422 b 
Payment inci> he a criterion of admission as 
a spectator to courts of justice, vi 361 
Peace — ^justice of See Justice of Peace 

Peake on Exclusion ot Evidence, vu 341 a. 

— on Subpeenas, \i 102 n 

— noticed or quoted, vi 6/1, ]02n, 137, 139, 140 ft, 187 » 
vu 186-7 «. 340 1, 439w, 475, 481 

Pecutiiciiy inteiest — the only one of which 

lawyers will admit the influence, xi 258, 475 

exclusion of evidence on the ground ot, consi- 

deitd, \i 105 ft, 154ft, vu 397-400 See Interest 

how tar its force is capable ot measurement, v 11. 

568ft-9ie 

considered as a ground ot untrustworthincss in 

testimony, VI 156 60, vii 573-75 Amount ot the 
sum to be considiitfl along with pecuniary circuni- 
•>tances ot t^c individual, 573 Value of contingent 
sums according to nature ot contingency, 574 Loss 
ot a given sum greater effect than conespondent 
gnn, 5<5 

— iipiitation — how far the preservation of justifies 
restrictions on judicial publicity, vi 363 ft 

Peel — Sii iioheit, Ins lasv reforms, vi 202 h- 

203 ff. Ml 21471* 

Pencil causes — distinguished fiom non-pen il, 
vii 6n 

have a peculiar claim for recoidation, M. 412 <ar 

pi ocedure in, \ 1 471 -9 

— law — amelioiation ot urged in place of its weak 
eiitorcimcnt, vii 260 

view ot the principal facts to which evidence 

applies in, \ 1 215 6 

counteraction as to, bet w con legislator and judge, 

the tormcr creating, Litter neuti alising, \i 3787# 

use ol registration of genealogical tacts (viz 

births, deaths, and mairiages) to, vi 571-3 

defects of, lilustratid 111 the exclusion of ciiini- 

• native evidence, Ml 348-9 
Penance in ccclebidstical courts, vi 494 n 
Peintentidl inculpative evidence, vji 33, 
People — the, then tdculties depiaved by law- 
yers, vn 204-5 

— thoir knowledge of the evils of the legal system 
checked by the use ot tecbnical language, vn 280-1 

— intcllLCtiial taculties of corrupted Ihumgli Ugal 
fictions, VI] 287 ft, 436 ft 

Peiccption d 8 OUICC of testimony, vi 18 fc 

— nearness to or remoteness from the seat ot, as af- 
fecting evidence, vi 15 

Peicipieiit anil deposing witnesses, vi 222 a; 

vu 1 30 6 ^ 

^Jeijuiv — wh^constJtiites vi 222a 

— exculpative cWiinon, ci iminative uncommon, vi. 
155 ft, VII 5216-22 

— iiHo of a collection of cases of, with nature of each 
f ilsebood told, vi 2466 

— instances in which it has been supported by the 
religious eanction, vi 271 ft 

— singular rules of Hindoo law as to, vi 27 1 ft-'72, 32 1 

— absurdity of punishment for, instead ot tor the evil 
committed tm*ough it, vi 297 , 406-7 n *. 

— Homan and French law of, v 1 302-3 

— a necessary ingredient of jury -trial m England, 
VI 314 

— iear ot, alleged leason for no coiintor-evidenco in 
equity causes, vi 374 

— the necessary ingredients in, according to English 
law, VI 38l,nefe5 

— murder accomplished through, vi 304, 382 note 8 

— prosecution of witness foi at pubic expanse, \i. 
382, note 11 

— indictment for, precludes amendment in equity, vi 
4.55 ft 

— punishment for, the only check in h ngland on 
falsehood in affidavit, vi 460 

— judges triftiting as a joke, vi 465 a 

— nourished by the system of affidavit evidence, vi 497 

— conviction of, no good ground for excluding a wit 
ness, vil 406-9. 

— danger of, the argument for exolrsion— would ap- 
ply most strongly to the best ei idcnce, vji 462. 



TWO VOLUMES ON EVIDENCE. . . eSl 


Perjury of an extraneous witness must almost 
alwa> s be attended by subornation, vii. 408. 

— person convicted of, should be examined as to the 
conviction, instead of b^ing rejected us a witness, 
vii. 409-10 a. 

— the ancient law as to, vii. 401 -2 

— feebleness of the remedies against, to tlic injured 
party, vii. 48S^/-H9. 

— etfect that the conimiS'*ion of by a \^itiicss sliould 
have on tlie weight oi his testimony, vii. .'j.S7-9. 

— Sfe Oath ; I’unibhmeiit as a security. 

Perkins — case of, cited, vi. 

Perniaiienee as a ‘security for evidence, vi. 

*iS3. 289-90, A check on the judge, 291. 

— of evidence— writing neces•^aly to, vi. 3286. 

Perinaiiellt evidence compared with unper- 

maneiit, vi. 170-1. 

Personal evidence compared W’ith real, \i. 

173 6-4, 218 6. 

— and real property— a factitious distinction, vi. 513. 

— oral evidence — authentication with relereiice to, 

vii. 174 6-5rt. • 

Personation — a species of mendacity, \i 

381 nutf' 4. 

PciMiasion — meaning of term, vi. 22U />. 

— degreeh <»t, how exin-esMble, vi. 10-17. 

— cxprea**ion ot, conveyed in t'lc words iinpro- 

babilitj and iinpos'^ihility, vii. 70-9 

— clirtbienee hetWicii, in the case ot indi\idual facts, 
and hpeeics ot tacts, vii 83-4. 

— athrinative and disathrmative — foundation of, vi. 
Is r/ 

— and probative force— degrees of,how' measured, vi. 
‘J23-3.‘). 

IViu — an instance of ^,)ie extent civilization 

may roach without writin'g, vi. 329 6. 

IVtitjury. ,SV<' Jui). 

pLtitio princtpii — tlu* power of m debato, \ii. 
4')l6-2«. 

Pflitum ill bankrupt <’y inakos the ovidenoc of 

a party be taken, 48s6-9t/ 

Petty — Lord Henry, remarks of on fees to 
auditois of public account «i, vii 2')0 7i t 
Phenomena — intluence vvhicli a knowledge 
of the Course of nature has on bcliet in, vii. 91 -S 
Philips i\ Powder — casi* of, cited, vi. 22t5 n 

— ('onbtartia — account <»f i)rooecdings in ( hanccry 
quoted Iron), vii 2 19- JO/). 

Phillips on evidence rcfcircd to, \i. .'Wy ; Mi- 

lts, leO, 170-1, S-Vi, 40i)-9, 498, 551-8. 

Plircnologv alluded to, vii. 4*13 //-4 a 
Phr^ne — case ot, cited, vii. fjtfVl h. 

Phv5?ical and p>} cliological facts dl^li^.gui^lJcd, 

vi. 210 6-17 f/ ^ 

— impn-sihility — (juc*>tioiis as to verbal iinpoit con- 
tounded with, vii. 76 82 

— impiactlcahil.tv di fined, vi .328/2 f 

— s.Tiiction— its cllect oncvidein’c, vi. 19, 200-1,202-1. 
Svi* Sanction. 

PhysiciaiLS — might be einplojed as temporary 

recorders, vi. 81 

Pillory as a punishnioiit, \i. 134, 2t>7// — alio- 

libhtd, /6. 72. 

Pious frauds — interests producing, vii. 572//. 
Pitt — delivering tcstiinoii} at Tooke’s trial, 

vii. 251 a 

Plaee — part iculaiify as to, in instruiiunts of 

accusation, iii. 3S. 

Plaintiff — testimony of — the course pursued 

in regard to hy r.ngli.^h law', v)i. 4S9-9G. 

... — in what oasts rcconahle in his own behalf, vii. 
489-94. Criminal ca-e^, 489-90. Motion lor at- 
tachment, 490. K.\ elusion in cases where prosecutor 
rewrardetl, 490-2. Case of a travilltT suing the hun- 
dred, 492. Admittance of plaintiff'rtehtiinony tt» the 
effect of giving comrncnceinent to a suit in equity, 
492-3. 

in w’hat ca^cs comppllahlo at instance of defen- 
dant, vii. 494-6. Incon.sistencies of English law, in 
criminal, common law, and equity procedure, tb. 


Plaintiff — the legal service required by from 

the judge, vi. 8//, 210. 

— effect of depriv mg him of evidence by exclusion* 
vi. 86 6-7 

— dehcicncy of ev idence on his side producing nonsuit* 

vi. 104tf. 

— talac testimony by in bis ow’ii favour nioi*c danger* 
oils than by delondant, vi 156 6-7 a 

— propriety of his being entitled to cvaiiiiiie witnesses 
and parties, andot bis liability to such exanunatiou, 
discu-sed, vi 331-45. Sve Intcrromition. 

— how far the position of, gi'C^ gnater facilities to 
unjust demands than that of (le.eii«iaut, vi 433 6. 

— functions for the pertormance of which his pre- 
sence requisite in court, lii *J28-9. 

— su t proposeil to be commencc<lh\ , with instrument 
ot demand, vii 270*1. 

— should not have judgment by default, unless ho 
l»roduco evidence, vn. 547. 

— niiM'lncf ot misdecision against, as compared with 
misdcci*oiun against defendant, vii. 691-3. 

Plaiiitilfs oil llie same side — exclusion of the 
cvitlciicc of, for and against lach other, vii. 507-9. 
Plea of guilt\ or not guilty, vi. 473. 

— in civil action, \ i, 480//. Tleading 

Picas — common. See Common Pleas. 
Pleiiding considered as alfoi ding evidence, vi. 
22 6; ‘/>6-7, 3<)4. Kcndercd conclusive evidence 
throiurh means ot judgment by default, vi. 2S16-3; 

vii. 51.3 6-7. ^ 

— and c\id* nce — fabe distinction between, vl. 23; 
i li. 266-7. 

motlirications of in use, vi* 273-4 Declaration and 
I'lea at common hov, f6 Hill in equity, 274. 

— vviitten— uhcs of, with the other devices, to judges 
and hiwveis, \n. 274 5 

the pi etciuled^ise of i v a Inty) considered, 

vii. 275 -iA '1 he certainty meiidacioui^, 276-7 The 

titles under which a claim may he made, 278. Va- 
riety of ( ounts, 279. 

— idea of a sj stem of, adapted to t1 c ends « f justice, 
vii 270-2. Instrument of d* iiiiuid, with its heads, 
270-1. rrclimhiarj meeting would prevent the false- 
hoods ol wiittcu pleadings, 272 

— rnv/ re/v eompaied with written, li. 26a. 

— iiiterestsqhal have regulated the system of, vi. 479, 

— special— ahoiiiiDii of, reconinit'iided, vii. 325-6. 

— written — use and abuse of, vi. 3J7-32. 

Plcassuie — a motive correspondent to every 

species of, vi. 2.37 6-8. 

Pleasures and pains ns the source of motives, 

MI .T«3 

li-st of the piine pal, which act as sources of 

i)iterev.t in teslimony, vii. 667. IVcuniary intere.st 
ami ;i\cr.sioii to labour, the only ones that admit of 
measurement, 56’8. 

Pledges ul (iTosceution — ^luim, vii. 284-5. 
l^leiik’s lOlemcnfii — table of facts as to the 
liiimaii body, translated from, vii. 9. 

J ^lmv noticed, 

^lowdcn the institutionalist noticed, vi. 205 5; 
vii 3' 3 6, 597 6 

Plunder an ohjVct of civil procedure, vi.479a. 
Police — cllicacy of the metropolitan, vi.471 w. 

— -iiag'straey of iho metrupolu — creation of the, vii. 
327 6-8/1 ' 

— till* gust rates — secrecy of some inquiries before, vi. 

t. 

policy — use of the term lawyers, vii. 310^, 

484 /1. 

Political bia8 — how judge can act on, vii. 308. 

— offences- - }>ubli( ity and pilvacy in trial of, consi- 
dere/l, vi . : G9'-72. ( .See Tubiicity and Trivacy- cases 
particularly unnuet ) 

— offcqdci>j— iiitercstH that shield them from justice, 
vii 4.30. 

— /»r U gal sanction — method of p/dntiiig the force of 
in the case ot oath-, \i .320 

effect ol (Ul evidence, vi. 20 6, 260-1,268-70. See 

Sanction. 

P<ior — the crimes which they are liable to be 
suspected of, tried w'lth imperfect ovidtnee, vii, 505. 
— no justice to** the, but criminal, vii. 305 a. 

Popish reeimants — treatment ot as to testU 

niony, vii 421. 
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Popular feeling — its inability to effectuate 

law rafom vii SOS 209 a« 

— or moral sanction, its effuet on evidence, 19-20, 
260 1, 9h4-S. See Sanction. 

Popularity — device for securing, by making 
eruel laws and restricting their efficacy, vu 258-9 
Purphynan bcale, vi. 286 6 
Positive facts distinguished from negative, 
n. 217M8a. 

Possession — circumstantial eiidence of de> 

Unouenev from, vli 1 1-1 1 Actual and antecedent, 

11 InfirmatirefactH— unconsciousness, clandestine 
Introduotion, iorciblo introduction, non-identity, 
view of furtherance oi ju'^tlce, 12 Criminative wi i- 
ten evidence, 12-13 difference between writing of 
party, and of other person addressing him, 13 

— indfstinctness of the ideas attached to the word, 
vli Ub 

Possibility and impossibility See Impo^si- 

bility. Incredibility 

Postet tot a pt wrum, and pt lora posfet torum, or 
evidence flrom chains of events, vii 62-4 
Poverty — punished by outlawry, vii 254 

— not want ot merits, chief cause why defendants 
make no appearance, vii 54G 

Practice — English, in regaid to the evils ot 

v<»at*on in producing evidence, vi 103-4 * 

— - how a cause put oif by, in absence of a witness, 

vi i/li. ^ 

— — Set* Engli<ih Law 

Preappointed evidence — dilFerencc between 
and unpreappointed, vi G8-71, 2196 The diffeience 
developed, 68-70 Incon^i-itenoy and confusion ft oin 
want of right compreheusion of^ in English prac- 
tice, 70-1 r ^ ^ * 

•— — compared wuh casual, vs 173 a 
•— considci ed, \ i* 60-7, 508-585 Nature and oi igsii, 

60-1 Usesantl-litigiousand&tatUtic,Gl 2 Legisla- 
tor*s duties in relation to, 62 Hubject-matters 02-1 
Formalities for contracts considt-red as a branch 
of, 64, 517-30 Means ot enforcing their observance, 
64-5, 517-25 Wills, 66-7, 530-51 See Formalities , 
Wills 

— — In general, vi 608 13 Purposes, 50H Original 
and traiiscrlptitlous, fb Objects la\> s, oonti acts, 
ikets, 509 Advantages— divided into collateral and 
direct, 610 Uses— to individuals, to judge, to legis- 
lator in the way oi statistics, Ac 511-12 Formali- 
ties — scription, authentication, examination, mul- 
tlpiicate scription, registration, and notification, 

012 13 

legally operatise facts considered as subject- 

matters of, vi 62-4, 566-71 Duties of legiblatoi, 556 
Nature of facts to be registered, divided into— 
regularly occurring (as those afTc^ing condition, 
and those affecting collative and ablative facts,) 
and, 2d, casualties, 567 By whom should reg^stia- 
tion bepeiformablo, 567-6S How to secure the 
veiity of such evidence, 569-70, Eventual punish- 
ment for falsehood in all c9vgs — coun tei- inter 
gation where attainable, 569 Instructions, 570 
See Genealogical Facts 

the principle ot, as excmplifieckiii real evidence, 

vi 583-5 Fences, landmarks, standards of quantity 
and quality, revenue stinips, makci's name, 583 
Fabrication of a makei *s maik a species ot for^ry, 

584 Registration ot marks, ib * llJustratioii fiom 
cotkyright act for designs, id n Penalty oii/iaud, 

585 Vk 

— • — unnoticed by Gilbert, vi 18 i 5 ^ 

— — See Contract , Formalities , Genealogical Facts , 
Laws, Oificial Evidence, Registration, Wills 

Preappointed otbchil evidence, vi 72-9, 553- 
66. Application to transactions of offices at large, 
72-6. Direct and collateral uses (viz judicial and 
statistic), 72, 554-5 How trustwoithiness to beesti- 
mated, 72-3-^how to be secured, 74-6 Transact ons 
of Judicial offices, 76-7, 5i6«7 I.aws as matter of 
preappointed evidence — necessity for recording and 
publisning them, 77-8 Debates of Icgislativ e bodies, 
78-9* 

— ex parte written evidence, vli 126-9 

Precautionary regHlations, in the admission of 

casually-written evidence, vii 125-6 
Piecedent — old and unpublished judicially 
used, vl. 389-91. 


Preface to the oi igirial edition of Rationale of 

Evidence, VI 201-3 

Piehtniiiaiy meeting of parties. See Meet- 
ing • 

Preparations as affording evidence of delin- 
quency, vu 18-22 Illustrations, 19, 68 Different 
orders of preparation, 19 Case of Captain Don- 
nellan cited in illustration 19-20 Preparatory acts 
conclusive ot guilt converted into separate offences, 
20 In what distinct from attempts, 21 Infirmative 
circumstances applicable, 21-2 

Presumption — Coke’s division of into violent, 
probable, &c discussed, vi 231 , vii 69 

— in law — nature ot, v i 1 15 w 

Pielium nffecUoni^^ should be kept in view in 

legislating as to V alue, VI 411 ^ 

Pine’s views on probabilities, vi. 243. 

Piicst — confession to, should not be demanded 
as evidence, VI 98-9, vii 166 8 
Pnestley noticed, vii 90 6, 430 a. 

Piirnum molfdts enumerated, vu 84 6-5. 
Principal facts — geiieial view of, as objects 
of penal and non-penal procedure, vi 215-16 

distinguished from evidentiary, vi 44, 208 a, 215 

See Circumstantial 

— and evidentiary facts— difficulty of showing connec- 
tion between xhe correspondi.nt ekisses of, vi 2](i. 

Punting — superioiity of to wilting, foi tian- 
sonpts, vli 14i)5 

Pi 101 and pobteiior acts considered as piinci- 
pal and piobative, vi 47-8 , vii, 62-4 

Prior — Matthew, referied to, vi 314 6-15 a. 
Pnor V Powers — caje of, vi 226 n* 

Prisoner — judicial examination of, vii 39-44. 

See Sclf-inculpative Testimony 
Piivacy with regard to judicature and evi- 
dence, vi 28a, 351-80 See Publicity and Privacy, 

— cases in which extraction of evidence should be 
subjected to, vi 27-8 

Piize court — ^jobbing in, vi 41 n 
Pi obahility and improbability — relative, vi 4(>. 
See Improbability 

Piobabilities — Price’s views on, vi 243 
Pi obabihzing facts, vii 4 6 
Probatw — Roman division into plena^ minui^ 
plena^ bee vi 231 

Piobative foicc of evidence, vi 220-3 Ad- 
mits of degrees, .^20 The oidinary degree, that 
winch ikroduces belief in mankind, tb Legislator 
should prov ide for its being as great as possible, 
221 By what q^i cuinstanccs increased— quality of 
witnesbcs — number — real evidence, tb By what 
circumstances diminished 221 3— circum^'tanccs re- 
garding soutce. 222 — regarding shape, tb Remote- 
ness from ^eat of percei>tir)ii, 222-3 

how estimated, vi II Sources of increase 

and deci ease, 14-15 

and persuasion — degrees of» how measured, vi 

10 5-17, 223-35 Inipoitance of correct expression 
for the degrees, 223-6 Elements affecting the a- 
inount ot pt rsuar-ion in witnesses, 224 Ambiguity 
of ordinary lan^pagc, 224 b — application ot mathe- 
matical, tb A scale of persuasion, 225 , applica- 
lation of It to witnesses, 225-7 , to judges, 226 8 , 
to appeal, 228 b , to pardon, tb , to other cases where 
the same question moved, 229 , where punishment 
adiiiiiiistered pro modo probattonum^ 229 a , to scien- 
tihc evidence, 229 Incapacity of ordinary language 
for expressing the degnes, 229-30 Attempts In 
England, vi 231-2 Infinite scale, though the only 
true one, inapplicable, 232-4 Objections of Du- 
mont answered by the Editor, 234-5 

— compared with trustworthiness, vi 17 n * 

the utmost that a case is capable of need not be 

Insisted on, vi 233 

questions of incredibility are questions of, vii 80 

instructions from the legislator to the judge for 

estimating, vii 563-98 See Instructions 

— ot circumstantial evidence, vu 64-8 No posi- 
tive rules, vi 50-3 , vii 64 Search on all occasions 
for improbative suppositions, vii 64 The number of 
links in the chain ox presumptions renders it lees 
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strong, 65. Pyschulogical facts can never be consi- 
dered conclusive — physical may, 66; yet physical 
should not be suk>ject to absolute rules, t5. W arii- 
ings to prevent under aiidiKivcr valuation, 67. 

Probative force of circunistantuil evidence — 
errors of legal systems in regard to, \ii t)S-73. In- 
sufficiency of the wliolo, on tlie ground of defect in, 
or want of particular articles, 68-J> OopUi drhrttj 
69. Coke’s theory of presumption, 69-7(1. (ienoial 
circumstantial, n»ooi\ed to e\clu ion of spoeiul 
direct, 70. \Vug€»r oj law, ]0.\ptiivatory oath, td 

Oath in supplement, 71. Fact'* excluded on ground 
of being we ik, 71. Kecords of courts, 71 -‘2. A single 
article set out as itself concliisUc, 73. 

fif circumstantial aild direct evidence compared, 

vii. 73-5 Oitlerence between, 73 

ol extrajudicially w ritteii and hearsay evi lence — 

instructions concerning, vn l,U-7. 

of trau'*ci Iptllious and hearsay evidence com- 
pared, vii. 142 

loss ot to e\idenoe, in passing from one medium 

to another, \ii 155. • 

Procedure — ^,)udiciiil,piil)licityand^)rivticv con- 
sidered with regard to, m .151 -SO. >/v Ihiblicity. 

exclusion of e\ideiicc occasioned by blind ar- 
rangements of, vii 5.17-42. Secrecy of the Homan 
.system, .53S. Short time allowetl lor trial in Kng- 
land 5.*18-10. Examination by comniission, with 
(iilbert’s reasoii'i for secrecy, 540-2 » 

— - in relation to impAsoiimeiit for aebt —natural, 
xi 13 )*; ‘technical, 136. 

blind flxation of times for opcrati<ms of, vii. 239- 

10 . 

relation of to law', vi. 7. 

— riAturil and techmc.il. Sn* Natural Procedure, 
Technical Proceduie. 

— sunmiHry— recording conxictions on, m. 41 1. 

Proec.s. verbal —an iii'^tanf'e of cxtciiifiore re- 
cordation, xi 82. ' 

Pioctor usc.s cxconinuinicalion as a ineaiib of 


getting his hill [luid, vn. 

Pidfc-'Sional assistant — reasons tor admitting 

to a litigant, \i. 337^-3S ; vii 227 n ||. 

Piomissor) oaths — nature and effect of, vi. 

29 fi. 

Prompting witness b} suggestive interroga- 

tions, vi. 394. 

Promptitude of answer — a security for truth, 

vi 3s'i. 

Piomulgatioii of laws, vi. 519. Enforcement 

of unproniulgated is tyranny, tft. 

Promulgation paper, vi. (55 />-?. 

for rules affecting contiacts, vi 522, 52«, .578. 

Proof— burden of, vi. 13(5-9. See Burden. 

— full, the term discu.ssed, vi. 231. 

Property — nature of, vii. HI //. 

— a subject of preapBpiiited evidence, vi. 508 fi. > 

Prosecutor gives evidence before grand jury, 

without cJo.ss-exaininatioii, vi 476^/ 

— toi-timony of, ac<'oiding to English pract cc, vii. 
4K9-96. Spfi Plaintiif 

— the taking the evidence ot, in criminal, uini not in 
civil cases, considered, vi. 475. 

— in case of reward — exelusion of tc'^einoiij of, vii. 

400-2. » 

— deposition of before a justuc in case of felony, xi. 
47I/*-72«. 

Prospective view of the Rationale of Evi- 

dcnce, VI. 20.3-7. 

Protector and protege — influence of connec- 

tion betw’cen on testimony, vi. 100 ; vii. 576. 


Pioved — meaning given to the word, vi. 230; 
vii 9 . 

Provisional authentication distinguished fiom 
definitive, vii. 186-4. The distinction unknow'n to 
English law, 1885. 

by archetypal draught, vii. 186. 

— decision, in case of detention of evldtfiice,vii, 379-80. 

sequestration as a remedy for the effects of judicial 

delay, vii. 380-3. 

Prudential impracticability defined, vi. 328 nj. 

Prussia — law of, noticed, vii. 18 a. 


633 

Psychological causes of correctness and com- 
plcicness, and the reverse, in testimony, vi. 247-50. 

— facts — a better field fur meiKiaeity than physical, 

vi. 216. t j t 

liiiprobahillty as regards, vii. 113-15. Absence 

ot conformity in, 1 14. iXaturo and ettect of what is 
t.'rmcd freedom ot tno will, lA. 

inquiry as to, neco-sary in evidence as to crime. 

vii 2 5 

— impossibility considered as a disprobativc fact, vl. 
47. 

— and physical facts di.Htingui*)hed, vi. 216 A- 17 a. 
Public offences particularly iinfU for judicial 

privacy, vi. 3(i9-72. 

— offices, as repositories of pro-appointed evidence, 
VI 551-01. Official Evidence. 

— opinion — moral intlueiU'e ot, vi. 326-7. 

tribunal of, vii. 230 A. ('ases of hiow-bouting 

vvitnesscM should be Jaul heloie, vi. 408 A. 

Publication of legislative debates vi. 78-9. 

— as .1 si curity for evidence, vi 26. Means of aflcct* 
ing it, 27. 

— witli legard to detds — a toim used instead of au- 
thentication, Vi. 5)0 

— ot evidence, where of doubtful veracity, vl. 320 A. 
Publicity — necessity of, for laws, vi. 77-8. 

— as a security tor trustworlhinesa of evidence, vl. 
26-7, 28 IT). 

Publicity and privacy — as applied Jo judi&- 
turc in general, and the collLOtioii of evukiice In 
particular, vi .Til, 3S(); 

preliminary explanations, vi. 351-4 Relative 

tcfins — highest publicity the vviiole w'orld — highest 
ni ivacy oin‘ pcr»-on, 352. Former cannot exist, — 
lattiT may, lA. Piil>licity should be rule — privacy 
exception, lA. Topes, prescp^iig themselves for 
collHldcratl^n, .’{.M. Means ot publicity, ilatural and 
factitious, 3^4. Instiuments of privacy, 351 A. 

iiscsot publicity to collci tioii of evidence and 

to procedure, vi. ;i.V)-9. Check on lueiuluclty and 
incorrcctnchs, 355 r/. A security for correctness of 
records, rA. Fi^tects fiom ariiitruiiness of judge, 
355 A security for the judge’s reputation, 355 A. 
Makes the court a school of morals, ..55-6 All per- 
sons shouldi be iiee to take notes of the evidence, 
for the perpetuation of these advantages, 356 Same 
reasons apply to publication ot evidence, and of re- 
marks, 3r)7 Has iiad cfiect of making judge spt cify 
reasons, f A. Argument by Oughtoii, that publicity 
gives opportunity ior witnesses to coiiBpite, com- 
bated, lA, , that they might act in fear of resentment 
of parties, 357 -H. i re’-enceof tlie liar, how far ad- 
vantageous, 358 Ilow' tar appeal may be a bucce* 
dimeuin to piihlicit.v, 3.)S-9. 

exceptions to the principle of universal publi- 

eitj, vi. ;i5'^-68 1 n what n spects publicity not neces- 
snrv, 359-(il> (Tbjects ior which exemption from it 
s may l»e s night 369. Freservation of judge, parties, 
Kc 1 A)in violence and uiiiioyarice, 360- 1 . Preventing 
ineiidacitv -serving niforinatioii, 361-2. Prevention 
of di"clo'*uie which nii > ti*nd to non forthcorning- 
ness, ;j62-3. Pieservation of reputation and family 
peace, 363-7. Kcganl to ilecency, 3(i7-8. Preaerva- 
liun of State ^einxds, 3()S 9 

pri'cautioiis to he observed in llic application of 

tlie principle ol'pi ivacy, vi.;i69 Concealinentshould 
not be by fixidruh^s- sliouhl not exceed wlwt is no- 
cessarj — slioiild ruvt be the attribute of a particular 
court, /A. 

,#'a-e8 particularly unmeet for privacy, 369-72. 

(.’jisfics, especially public ones, 360-72 ihe judge 
alone should not liave right to seclude such cases, 
376 , nor i-hoiild he at instance of prosecutor alone, 
o! dcfeiukuit alone, or both, 376-2. A middle course, 
suggested w'licrc secrecy necessary, 370 A. 

errors of Homan and Englidi law on, vi. 372-80. 

Publicity the leading princi| lc ot English — secrecy 
of Homan, 373. Secrecy in e^pii'y courts, and Gil- 
bert’s reasmis, 374 W ife alienating land with con- 
currence of her husband, 375 Secrecy before Master 
in Chancery and other like officials, 375-6. Publi- 
cation of trials, 377. Affords opportunities of ob- 
taining ulterior evidence, lA. Hames alibi, 378. The 
Frencli method of solicitation, 379. I applicability 
in this country, 386. . ^ ^ 

Punctuation — laws of, how far distinctly 
established, vi. 461 A. 

Punishment — eflfect of on belief, vii. 108-10. 
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Pufiishnienr~enect ot on trustworthiness of 
evidence, 22, 26S-70 See Sanction—- Legal, 
as a security tor trustworthine«48 ot testimony, 
284-5, 291o308 Dihtinctions of falsehood — blame-* 
less, blameable from temerity, and blameable trom 
intention, 292-3 Fal e incidence of pun shmeut on 
the false oath instead of the intndacitv, 294-5 Rules 
^ Temerity khould he punished, 295-b , Amount of 
punishment for falsehood should be sufhciont pro- 
tection without ajLd ot other sanctions, 29G , Regard 
to be bad to extent ot the mischief done, 29G-7 , Liti- 
gants should be punished ior false statements, 297- 
S02» Defects ot Roman law recrnrdiiig tninishinent 
for falsehood, 302 3 Of h nglish lau , 303-8 

— - substituted £nr oath, to secure public funds from 
fraudulent claims, \i 313 

— apprehension of— eftcct produced by, vii 6n 
evidence that may occasion, not on that ground to 
be excluded, vi. 96, 100-9 « vii 443-72 See belt- 
disservii^. 

— rigour ofiticreased, because operation of law defeat- 
ed by quibbles on the ground ot hunianity, mi 433 

— inaptitude of imprisonment lur debt v i 177 

— according to English law, as a teat ot dept a\ ity, vu 
4125-13 

— whether legistration should be enforced by, vi 84 

— removal of, in cases of mendacity, promotis false- 
hood, vii 202 

— much of ahat seems done by fear of, done by tear 

ot shame, M 326 5 • 

l^rchasers — use of a system ot legistiatioii 
to, vi 5755 

Purport — depends upon tenor, vi 290 a 

— of words — precariousness of testimony to, vn 136a 

Pussort — debate by, on liiriitation of testi- 
mony, \il 337 « 

Si. * 


Quakers — impunity lor mines witnessed by, 
yi«316; vii 425. Tho law altered, % i 381 note 6 
Quality of witness — effect ot, on probed ive 
force, VI 221. 

and quantity — standards of, as preappointed cir- 
cumstantial evidence, vi 583 a 
Qualities — piimary, ot evidence-rcorreetneso 
and completeness, vi 21. 

— desirable in evidence, vi 21-2, 211 See Trustwor- 
thiness. 

Queen’s Bench See King s Bench 
Questioning See Intel rogation 
Questions to witnesses — should be one by 
one, and not in strings, vi 3S4 , and should arise out 
of the an«iwer8, 3S4-5 

— in epistolary iiitei rogation should benumbeted, m 

441 3. ^ 

Quibbles and quiiks — evasions of ]ustirc fioni. 
vi 148, vu 257, 433 4 Power of Judge to,^ivG or 
refuse effect to, 1 11 3J8 


Rabelais — anecdote of, vii 34 n 

Rank of witness — effect of op tesliinoiiy, vi 
251. 

— in life — Increases a man's utility as a spectator in 

courts of justice, vi 3fil ^ 

— • — as an ingredient in evidence, vii 61-2 

Rationale — the term justified, vi. 5 6. 

— of Evidence — prospective view of, \i 203^S^^^ 

Ravaillac — an illustiation of the effect of 

oaths, vi. 318 5 ^ 

Itavaut — Pi oceduie Civile of, quoted, vi. 303 
Real evidence, or evidence from things, as a 
branch of circumstantial, vn 8-18 , — N o description 
of fact Uiat may not be the subject legal lu^iry, 
8. £ vtent of the field, even in penaT law, 9 Table 
of facts as to the human body, which may come 
under the cognisance ot legal tribunals, t5 Things, 
In the relation they bear to a taot of delinquency in- 
dicated, 10. Condition of things as source of evi- 
dence, distinguished into relative and absolute, 10 
Immediate distinguished ro.ii repoi ted, t5 Inflr- 
inative facts — illustrations, 1 1 The circumstantial 
evidence of possession of an aiticle of criminative 
real evidence, 11-13 (See Possession } Interroga- 
tion as a moans of supplying deficiencies, 14-15. 


Beal evidence — forgery of, vu. 15-18. Com- 
pared to subornation — an attempt to make objects 
give a false tale, 15 Divided into tabricative and 
obliterative, t5 Joseiii’s cup in Benjamin’s sack, 
an illustration, 16. Erroneous conclusions may be 
formed from— the alteration may be in ^^elf-defence 
against a false accusation, or it may have been done 
in sport, 10-17 Provision should be made tor keep- 
ing real evidence tn statu, 17 Defects ol Enghbh 
law in this respect, 18 

authentication with regard to, vi 120 ; \ii. 174 5 

I i a 

the principle of preappointed evidence as exem- 
plified in, vi 582*5 

compared with personal vi 173 5-4, 218 

as distingu shed trom peibonal — unnoticed by 

Gilbert, vi 183a 

— 1 <‘p(>i ted e\ idence See Re]>ortcd Real 

— property See Land , lmmo\eablc Property 

— and mo\ e ible pi opi i ty — factitious distinction be- 

tw ecn, «313 The distinction considered in legard to 
authentication ot Wilis, vi 533, 54 2 -.31 Wills 

Reasons by Judge for derisions — publicity has 
occasioncdf \ 1 357 « 

— U ehnical. chaiaetcnzed, vu 400 5-1 
llecdpirulittion ot iiistruotioiis as to the pio- 

batne force of evidence, vu 507*8. 

Recognition, as a means ot authentication of 
deeds, vi 5^) ^ 

— otadeed— nail that IS certified by attestation vi 517 n 

Recoleiiient, vi 451-8, 503 See Ke-exami- 

nation 

Recollectednesb a secuiity for evidence, vi 
283, 287-8 

Recollei tioii — erroneous, vi 252 Distin- 

gui'^hcd ti oin oblivion, ib 

— Relie-'^hment ot. vi %53 

— helps to, VI 44G-51 e Helps to Recollection 

— writing as an aid to, vi 328 
Rccomiheition between paities — how bu the 

piospect of obtaining justitieb judicial privacy, vi 
366 • 

com ts ol Denmark, \i 24 w t. 32/», 366 n 

Recoid — mixed meaning of the word, vi 565 a 

— in a common-law suit charactei ized, vi 7 la 

— animadversions on tiie conclusive nature of the 
c\ idence of, \ II 715-2 

Gilbert's coinpari'*on of to a diagram, vi 144 a, 

184 5, 563, \ii 71 5*2 a 

— anussing— admits evidence of a pc jured person, 
vu 409 5 

— confessing to error in — effect of, vu 436-8 

— w ithdi awing— eflect of, v ii 437 5-8 a 

— pioposed, of cases 111 which suspicious testimony 
loceived, \i 119, vu 1615 2a 

— Sec Olheial Evidence, Preappointed Evidence 
Recordation uses ot with lespect to law- 
suits, VI 31 

- 4 #e\tiinpoie, a** applicable to k^gally opirativc facts, 
VI 79-83 How supplied, 81 Trecedents from Eng- 
lish and French law, 82-3 

— derivative and icgistration, vi 83-6 Uses, viz for 
contracts. See 83 To what instruments applicable, 
83- 4 liowr enfoi ceable, 84 By whom periormablc, 
81-3 Matter to be entered, 83 Secuiities against 
error, i5 Registrar’s duty, 85-6 

— ot evidence, vi 408-19 See Notation and Recor- 
dation • 

— ot the species and nature of the evidence received 
In causes, vu 593-7 

Recoidci — origin of the judicial office of, vi. 
554 n 

Recordeis — temporary, how they might be 
obtained among various members of society, vi 81-2. 
Precedents from Engiibh and French law, 82-3. 

Recovei leb— common, vu. 283 6-4 a. • 
Redesdale — Lord, quoted, vi. 42 a. 
Re-examnicition, repetition, or recolement, vi. 
431-8 Systematic in Roman law — incidental in 
English, 432 Apparent objects, tb One only gained 
— assistaiici^ to correctness and completeness, t5. 
Objfc cts better supplied by other provisions, tb Ad- 
nubbion of re oxamination only on special cause, f5 
453-4 Faculty of amendment in English equity 
practice, 455-8 Uiic^itamtj of, i)5-b Illustrations 
cited, 456 
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Reference — liberty of, where weak evidence 
received, vii. 1636. 

— when ease deferred, vi. 104. 

Reform of the law. Slt-e Law Reform. 

— — — recapitulation of the ixitcrebts and prejudices 
wiiieh inii ede, \ii 211-14. 

Register ot births, mariiagcs, and deaths, vi. 
r>G6-74. See (ienealogit'al Facts. 

tysteiii ot in iMigiatid, 6G7 n Bill for Scot- 

lantl, th, 

llegi^tnition of testimony, vi. 408-10. See 
Notation. 

— judicial — system of propose«l, vi 330 Subjects of, 
iff. Uses ol — as a ohccK on the Judge; N\iih a \ie\v 
to Appeals and future litigation, tb, see OtVieial 
E\ ideiice. 

— transcnptitlous, as applied to contracts. \i. 57r)-82 
Uses — preservation and pronuilKatlon, ^>75, Securi- 
ties, debts, sale, t^. Leases, r)7r>-G hat conti acts 
to be registrable, 57b. 3Vhether in whole or part — 
expense apart, the whole, ib. 5Io<le of eiitot cement 
— difficulties vvhere tiiere is no piolO'^sionai person, 
but all such personally liuide, .')77 -k #Mo(le of noti- 
fication — letter of advice, 57'b Mode ot designation 
in the case of land. ;/>• Limits to the application of 
the tiractice — extent to vvliicli st'crccy compatible, 
5M)-sl. Importance ot leducing the mattcM* to be 
transiTibetl— aberiatinns oWhigli-h prarticc, .'SHI -2. 

— publicit> a secunty Hr ci»rreclni*ssl>f, m. X’irtti 

— of tacts connected with character evidence, vli. 
bi) 5-1)0. 

— ol maiks of mamifacturtTs, See for prevention of , 

forgciy, \i. 584-0. IJliistratioii from falirics copy- 
right act, 581 7i. ■ 

— ol the *«pcoies and natuie t)f tin* evidence received | 

m causes, V 11. 505-7 l 

— See i'reap|)omte<i lOvidenoj^, Rcc<»r<l ; Hecordation. s 

Ilegistrmn Ureviuin rohy'rt'd to, vii. 4.'>Sri-9. ' 
Regular procedure — prejudlees in Kivoui ut’ , 
the term, vii. 10b 5, 100 /f. 

Regulations — jiieeautionar} , lu the admission i 
ol ea'-ually- writ ten evidenee, vii. 125-G ^ 

for the weighing ol evidenee. See Instruetion4. 

Reid — Dr, Thomas, iiotieed, vii. 
Reinstatement — eventual, in the ease<»f evi- 

«lcnee having liocn tound liecentious, vli. 103 a 
R(»j()]nder in civil action, vi. 4Sl)f/. , 

Kelations — social, the intei csts ari'-ing iVomas ^ 
allceting te-itimonv, V 1. lOO-l, vii 575-7. 

Religion — when employed In tjianiij to e\- 
tirp.ite morality, vi. 117 n, 

— me taken pn sumption, that all men act under iii- 
liuence ol, vi 320 // 1. 

Ivcligioiisheliet — the disposition to coerce tor, 
traced, Vli. 100 

evcliiMon of witin*sses cm the ground of, dis- 

I iissed, V 1. 100 ; vii. 4*.'0-7. < 'aused by untipathy, ?ii. 
lJO-7. 

— sanction —cfffct of on evidence, vi. 20-1, 200-1, 270- 
270 ; \ii..5s3#/. 

Remariet, when a jury trial deferred, vi. 104 <7. 
Remedial measures — inability of the eoin- 
mon-lavv courts to take, vii. 2!i4. 

Ri med> — quibble of sajing tbg law gives one 
fur every right, vi 148. 

Remedies suceedaneous to exclusion of e\i- 
(i»*noe, Vli. 308-S3. See Exclusion. 

— suggested tor the evils of the technical system, vil. 
32U-9. Oflicers for the department of law -reform, 
320. Substitution ot the natural to the technical 
.sy^tein, 320-1 Natnr.il contraated with t«-ehiucal 
procedure, 322-4 Abolition of .special pleading, 
323^0 Abolition ol fees, 327-8. 

— the variety ot, afforded by English law, vi 475. 

Remembrancer in Exche(|iier, &c. vi. 08 « *. 

— ot the City of London — origin of the otHce of, vi. 
554 n 

Remitter of a cavise, vi. 420 ft. • 

Rcmotcnc'is in time or place — elToct of in 
getting credt nee for improbabilities, v ii. 89 5 90. 

— testimony from seat of perception — effect of, vi. 
222 5-3. 


m 

Repetition or amendment in equity causes. 

vi. *56-8. . t J • 

— of evidence on the Scottish system, vl. 451 -8. Set 
lle-oxanniiation 

Replication in civil action, vi. 480 <r. 

Replies in written evidence sbould be num- 

bopod In conformity with questions and answers, 
vl 441-3. 

Reported real evidence, i. <>. supposed real 

tr.msii>itted through oral or cosually-writtcn, vli. 
152-4. 

Reporting proceedings in lef>islative bodies, 
vi 78 9 

— witness judicially appointed, vii 153. 

Reports of decisions — elfect of publishing, 

vil. 315 5-11). 

Repositoiirs for preappointed evidence, vi. 

553-r)l See Ollloial Evidence. 

Uepiescnrjitioiis in Scottish procedure — fees 

and d(*lay from, vn 221 -5. 

Republics — dilliculty m reconciling to judicial 
pri\acy w'heic iicccs'^ary, \i 372 «. 

Reputation — pecuniary. See Pecuniary Re- 
putation. 

— till* law' may work upon, as well as upon property 
and p(*ri>vn, \ li 5()/<. 

— ot an a<*(*ui>cd person — how far it is evidence, lyil. 
.5d-G0. See Character. 

— of theft —piinisliment for, vil. 4407#. 

— how' far danger to v lolation of, ju.stifles restriction 
of judicial publicity, vi. 3h4-7 

— regani lor— etlect ot on testimony, vii. 570 5-1. 

— ol judge— publicity protects, vi. 3555. 

Request — comts ot, naturaljirocedure before, 

Vli. 32 1-3 *-'* • 

Rcifu'ct to ptM sons in authority — mischief of 
the piopoHition that nothing shoiild be done to re- 
duce, vn 331 

Responsibility — oflh'iiil, vi. 55l).9. Only iti 

it!^ burthetiKonKVKenHc—carryin^with it actual loss-— 
that It is ein(*acioiib, 550 If it arise only from power, 
the higher is, the less to he trusted, 557. Illus- 
tration iroin decluiatioiis of o\)inion, which may be 
puivhnsed to any absuidity, #5 

— — in regard to correct registration, vl, 72-3. 

— of piiblie boards — lowness of, vi. 5.57 5-8. 

— weakened according to tlie uuinbers among whom 
It is spread, vi. 379 5. 

Restitution — piovisioii for eventual, in case 
ot fleeicion on weak evidence, vii. 12.5 5. 

I Ue^toiatives to the competency of evidence 
! b^ Eimli^b practice, vli 433-40. Arc proots of the 
ahsuidiiy of e^fdiision, 433. Burning, 434-5. Ureat 
.seal, 4.55 Sceptre, 4.'i.5-G. (^>nfessiiig to error in 
* record, 430-8, Kesigiimg interest, 4.58-40, 607- 
Reiurntoa mandamus chanieterized, vi. 4026. 
Revengi* — infliienee iit, never taken into view 
*ny lawyers, vi. 475 5. 

Revenue otlenee'? not treated with proper se- 
viTity by the iidTlal sanction, vi 26S72. 

Revivals — how tar eorreetnesb of transcripts 
soepned by, vi. 171. 

Rewaid — (dfeyt of on belief, vii. 108-10. 
Kewiyil’^ to infonners — elfect of considered, 
>,:jpr 490-2. 

Right must eon expend to obligation, vi. 294 ;i. 

— that tin* kivv gives none without a remedy— a quib- 
ble, Vl. 1485. 

Rights — an expression applied to unexplained 
and tictitious e ntitles, vi. 9f#. 

— application ot preappointed evidence to, vl 60, 508 

— and obligation — how effect given to, vi 7rt. 

— new', nature and description of, v i, 8 w f 

Rigorists and Liberals — their disputes con- 
cerning evidence, vi. 145-8. 

Robinson Crusoe referred to, vii. 94 a. 

Rolls — Master of, origin and jurisdiction of, 
vi. 423. 

Roman law — sjsfcm of extraction of evidence 
under, vi. 32 n. 
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Roman iaw-— cross-examination and confron- 
tation according to, vi 43-4, 501-4 
— > — deposition according to, vi 36-7 
« — affidavit evidence according to, vi 38 

— — etaminationB by commission derived from, vi 
1145 

scientific evidence according to, vi 229 b 

~ — attempts of to express degrees of probative force, 
vi 230-1 

— — forgery ranked by, under the crtmenfalHi vi 247 a 

— — the dofta of vi 24H b 

— — culoa and tementat according to, vi 249 n t 

— — defects ot, in punishment for false testimony, 

vi 302 

— — the oaths in, vl 322-3 

— — Judges sole examinants in high crimes by, 345a 

— eirors of, in respect to publicity and privacy in 
judicature, vl 372-80 See rubhcity 

—• — method ot authenticating depositions by, \i 4176 
local Judicatures of, vi 44'in t 

— examinations undt t, are only employed in pur- 
port, not in teiiOK, m 4406 

-— mode of exam nation of, partakes of scriptural 
and viva nore, vi 444 a 

_ — sy'ttem of re-examination under, vi 451-4 See 
Re-examination 

— — incongruities of, m re«<pect to extraction of evi- 
dence, vi 469-501 See Extraction 

— — rule as to corpus deluit in, vii 69 n t 

— — importation of equity from, \ii 207 ^ 

— exclusion of evidence, probably imported from, 

vii 30064^ 

danger of mendacity from method of collecting 

evidence under, \ ii 392 

paucity of legal fictions in, \u 410 6-20 a 

confehsoriai evidence under, s\\ 440a 

aberrations ot, in respect to the requisition of 

more than one wi^ess vii 525-30 

— — secrecy ot exaimiation according 4 id, v ii 538-42 

— — aberrations of, in lespect to making some kinds 
of evidence conclusive vii 549-5H 

casually amiTiadvertcd on, vi 32 n^, 38,39, 1706, 

395 a m 6, 421 6 402, 465 6, 480, 491, 492 504, 547 n , 
vii 69, 70, 100 6, 327 n, 370 a, 4^9 a 

Rooke— Ml Ju’^tice, noticecf/vn 4306 
Rosslyn — Loid, noticed, vi 139 
Rousseau, incident of his prosecution of Sau- 
rin, vll 34 a 

Rule to show cause — motion for, vi 477 6 
Rules — gencial, not applicable to probative 
io^c of circumstantial evidence, vi 50-3 

— unbi nding in evidence — superiority ot cautionary 
instructions to, vi 151-2 

— of law founded on erroneous inferences from cir- 
cumstantial evidence, vi 53-7 

Rumour — aground of puiiishjnent m eccle- 
siastical practice, yi 49 46-4 a 
Russel — Lord Wilhciin, noticed, vii 4k3a ^ 
RasseirsFoims ot Process quoted, vii 222-4 

Sacrament taken as a bond ot union by as- 

sassins, vii 422 6 ^ 

Safe custody with regard to evidence, vii 
175 a ^ ^ 

Safeguards against su^picuMis evidence, vi 
110-19, vii 593-7 Declaration ot credence from 
exhibitant, vl 117-18 Code of instructi^iw for 
weighing evidence, 118-19, vii 563-98 (Se'cInslKc- 
tions 5 Recordation of cases w here inferior evidence 
received, Vl 119, vii 595-7 

Sailors — the impoitance attached by, to pe- 
culiar form of an oath, vi 319 
Sale of justice, vi 134 6 

— use of registration to the contract vi 575 6 

Sanction — the several species of, as the causes 

of trustworthiness in evidence, vi 18-21, 260-1 , vii 
894 The physical, the legal or political, the moral 
or popular, and the religious, defined and distin- 
guished, t6 

physical— operation of on trustworthiness of evi- 
dence, vl 262-4 Love of ease, by av oidance of 
trouble of invention, tends to truth, 262 Application 
to the proverb, that children and fools speak truth, 
263« Tiie moth e weak and easily counteracted, 204a. 


Sanction, moral or popular — operation of on 
truptworthine&s of evidence, Vl 204 8 Dependence 
of mankind on the exercise of veracity, 264 More 
especially in judicial l|ucstions, 265 a Counter- 
action of the sanction in favour of evil, by induce- 
ments to conceal vice, vi 205 Classes having an 
interest separate from tliat of the rest of the com- 
'munity, prompting to falsehood, 565-7 Falsehoods 
that are supported by the sanction, 567-8 

— legal or political — opeiation of on the trustworthi-* 
ness of evidence, v i 268 70 Applies where the moral 
sanction deficient — public oUences, &c 268 Asa 
cause ot veracity, counteracted by the punishment 
of self-crimiiiation, f6 Unfaithfulness to his trust 
of the administrator of this sanction, 269 

— religious <— operation of on the trustworthiness of 
evidence, vi 270-76 Propagator of a religion seeks 
to infuse veracity in followers, 270-1 In applying 
scripture to advanced states ot civilization, deft- 
cieiicics filled up from the moral sanction— and any 
falsehoods that arc now Justified, so sanctioned, 271 
Cases in which force of religious sanction has ope- 
rated to produce perjury, ^71 6 Peculiarities of the 
Mahomeua^ code, i6 272 Feebleness when not as- 
sisted by the legal and moral, 272 Illustrations of 
Its ineflicacy — solemn dec'arations on controverted 
points — unanimity of Junes, and findings under the 
value of foity shillings — fuJsehoods in b Wsuits — 
university oaths, 273-4 Ease with which This sanc- 
tion counte|actcd by any oUier, 274-5. Uses to which 
It IS peculiarly applicable, 275 6-6 a 

anangeuients toi pointing the toice ofli admi 

nistering oaths, vi 319 

Sanctions winch bind a witness to the ofwer- 
vance ot truth enumerated, vii 569 
Scirpi — Paul, noticed, vi 11 o. 

Sasines — legister ot in Scotland, \i i)79nf 
Saurin — incident of Rousbeau’s piobeciition 
of, Vll 34 a • 

Savagc^ — reason of the credulity of, vn 92 
Scale of persiidbion — an infinite one inappli- 
cablc, though the only true one, vi 232-4 
IT decigrado, of persuasion, with reference to evi- 
dence, Vl 225 

— of trustworthiness, v i 167-8 

Scdiuldl — d designation ot ii relevant evidence 

111 equity, vii 363 6, 365 6-6 a. 

Sceptic — competency ot witness lestored 

through, vu 415 6-6 a 

School — couit of jiibtice consideied as a, vi. 

355 6 6 a, 3656 

Schoolmdbters acting as notaiies, vi 5306. 
Science — advantage ot nomenclature to, vi. 
442 

— cause of adv anccnient of, vi 226 6 

— questions in afre questions of evidence, vi 298-9 

Scientific evidence, \i 214 

— nature of, and i elation of scale of probative force 
to, VI 229 

difference between Roman and English law as to, 

Vl 229 6 

— language — improvements m, vi 226-7 n 
Scotland — absence ot separate equity judica- 
ture in, vn 302 a 

— cessio bonorum in, ig] .2, 

— clergymen aeVng as notaries in, vi 530 » 

— delays in the procedure in, vii 221-4 Session— 
Couit of 

— female witnesses once excluded by the law of, v i 1 16 

— forms of notice or citation in, vn. 2536 
— . holograph deeds in, vi 515 n 

— increcuse of jurisdiction of sheriffs in, vn 234 n'* 

— law of, mimical to fictions, vn S27 n, 419 6 

— law ot as to autlientication of writs, vi 122n t 

— law of deathbed wills in, v i 531 n ^ 

— law of as to marriage, vn 580 

— local courts of, vn 224, 598 

— manner of sweating witnesses in, vii 423-49? 

— meditatio tugie warrants in, vi 334 n 

— nullity ot informal deeds in, vi 517 n 

— practice as pleading guilty in, vi 473 na 

— purging a witness ot partial counsel in, wi 440 

— registration of contracts in, vi 575 n, 579 n t» 581 n 

— rejection of tendered testimony in, vu 395 6-6. 

— repetition of evidence in, vi 451 6-2, 

— witnesses kept apart from each other iHi vi 362 n\ 



TWO VOLUMES 

Scribe. See Writer. • 

Script — bow far should be consultable by wiU 

ness, vi. 386-92 See No^s. 

— litigant founding on, sliould declare his credence 
in, vi. 117'ld 

— cases in and conditions on which transcript of 
should be received, \ii. 143-9. See Transcript. 

— authentication and de-authcntication ot, vi. 119-28. 
See Authentication. 

Scriptioii. See Writing. 

Scripture — holy, evidence for, transmitted 
evidence, vii 158 71. 

Scrutiny — effect of on to^^tirnony, vi. 
Scrutinized evidence compared with unbcrit- 
tinized, vi. 169. 

Seal — what kind of will rehtore competency 
of witness, vii. 435 5, 43S5-9. 

Sealing <leeds in England — inconsi>tency of 
the rules as to, \i 516/1 *. See Sigillation. 
Seclusion. See Publicity and Secrecy. 

— how far justifiable, to keep nceu«»ed%K*rson or wit- 
ness from intercourse or tampering, m 450-51. 

Second-hand evidence [iieferred in practice 
to direct, vi 108-9 

Secrecy as evidence of delinquency, vii. 47-K. 

— extent to which coini^tiblc w ith registration of con- 
lract,s,^vi .580-1. 

— of the Roman system of examination coiisidt^rod, 
vii. 537-8, 510-2 .Siv Pmacy. 

Secret register, in which reasons for taking or 
refusing object tollable testimony entered, vi 
Secrets in trade — wheth(*r the divulgation of 
should he required from a witness, \h. 3175. 

— .state, how far they justiiy restiictioii of judicial 

publicity, VI. 368. , » 

hhouhl not be extort able in evidence, vii. 348. 

Security — instruments of in legaid to evi- 
dence, vi. 22. 

Securities for trustworthiness of evidence — 

See Tlll't\vorthln(•s^, ^ * 

inakesh'ft evKlence deficient in, vii 118. 

— false, for the tru'^t^’orthine'^s of evidence — viz. 
oaths, exclusions, 8:0. \i ‘2S. 

Seduction — [lunishment of in England, vii. 
35/1. 

Seif'-coutiadii'ton assertions — more readily 
lielieved than simply inoredihle ones, vii. 111. 
Sell-eriininative testiiiioiiv — {•ause«« ot cxHii- 
sion of, vii M'J-Sl The iiiuVo^t of oniiiinals IW. 
Political partiz ms protecting each other, 459 (.Cor- 
responding iiitere-t of law .vers, 451. 

pretences fur the cvcliisiun of, vii. 451-8. 

Cruelty of making a man comi^^t hiiusolt, 4"il-4. 
Fox-huntcr’.s reason — fairii»*ss, 154 Kefi'ienet* to 
unpo]>ular institutions— Iiniuisitioii, Star-chainl cr, 
and High (’oinmission, 4‘i5-8 

history ol tiie rule excluding, \\\ i'lS-na. 

Checking in* estigation in «celesia‘»tieal courts, 45.s 
A eontrar.v practice once in U'-e, 4‘)9-t)0. Instance 
<‘f examiniition of deteiidant, 401-2 

exclusion of, when the ei iininaiity is distinct 

from the cause in iiaiid, vii. lOtj-H The exclusion 
more pernicn)iis in this easi^than others, j5. 

Sclf-deftMice — mendacity iillow’ed to ciiinindls 
on the principle cf, V 1 472«. 

Self- discrediting testimony — exclusion of 

considered, vii. 46>5-6^/ 

Self-disserviiu testimony — exclusion of con- 
sidered, vii. 44 )-72 

uses ot, and inisch efs from exclusion vii. 

445-9. The most effectual evidence, 446 The re- 
jection compels rt course to worse e\ ideiice, and the 
consequent chance of injustice, i5. Saving delay, 
vexation, and expense, 447. Sclf-criminative , 
Self-oncrative. 

inconsistencies of English law with regard to, 

vii. 468-72. Admission of casual notes and hearsay 
evidence. 468-9. P^xaminatioiis belorc justices, 469 
Motion for an information, 470 Motion causes, 
470-71. Interrogatories by the master, 471. Affi- 
davits on bringing up for Judgment, ib. Bill in 
equity, 471-2. 
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Self-inculpative testimony as evidence of de- 

linquenoy, vii. 2 »-45;— 

confession and confoH«oria1 evidence de- 
fined and diHiiumnshed, vii. 29-32. Coiitesfiion U 
complete and direct evidenoc—contessorial requires 
inference, 30. Should not he considered as amount- 
ing to confession, without interrogation, 31. 

— extrajudieially dt li\ercd, vii. 32 6. The 

various species, w ith tlieir causes of transpiration- 
conspiratorial, confidenti.*\l,.iactitantial, unadvisedly 
colloquial, unadvisedly exculpativo, pouitential, su- 
pei ior-beiiefit -seeking, 32 Iiitirmaiivc conside* 
rations — misinterprethtion, 33 4; incompleteness, 
3*4 ; mendacity, or false stnt nieiil of guilt, 34 5, 
Histinotion between designed and ui. designed, 35 6. 

judieially delivered, vii. 36 8. Unadvisedly 

Belf-e\ciilpaiive, and penitential, .i6 Motives for 
confession coiishlereil, 37. >Va>« in which confes- 
sion liny he false, i5. W itchcraft,*i5. Should bo 
cireiinistanticil, and particular as to time and place, 

3rf -8, 

— - extracted by interrogation, vii 39-44. The 

subject 111 general - delinquent's eiforts to savehiin- 
.selt, tend to elucidation ot his guilt, 39-40 Diffcr- 
eiico in point of etVect between evti ajudicial and 
judicial, 41 4 Advantnvre of having both united, 
43. Rejection of this s| ecies of evidence in Eng- 
land animadverted on, 43-1. 

impropriety ot the exclu**ion of, vi. 106-9. Sets 

Self-cri»Minati\ e ; Self-disserv mg. 

rejection of, tends to accumulate irrelcvaint 

evidence, vii 3»)4f/ 

— exclusion ot an admission of the ii\jiiaticc of 

the penal law% vii. 318-9. 

strength ot, vi. 404 

Sclf-onerutive testimony — exoliision of con- 
.sldcred, vii 463. Ilasles.s elaim for exemption than 
self-cnmiiiativc, ift. » 

t^eU-|)ro&e?vatiun — elFect'' of on testimonv , 

vi. 155/f. 

an illustration of the eiTect of motives on evi- 
dence, VI. 259 5. 

StMise — oigans of, connevion between im- 
pre'^sloii on, judgment performed in con^e- 
<liieiice, \i 250 5. 

— common luid moral, dispute between the respootive 
partisans oT, vi 239. 

Senses — ev ideiiee presented to, the only kind 
that cannot lie, vii 73 5-4 a, 

— the dispute us to whether they are capable of being 
deceived, vi 2.50 5-1 «. 

Sen^ihililj to motives — elFeet of on evidence, 

vii. 395 rt. 

Seiitenee.s — importanee of distinctness in the 
structure and limitation of, vi. 461 5. 

Se[»aratists — law as to evidence by, vi 381, 

Jittft 6. ^ ^ 

kSec|iK‘nccs of fact'^ — evidence From, vii. 02-4. 
Sctpiestiation — provisional, as remedy against 
file etleets of judicial -Hay, vii. .380-3 
Sr^rvant and master -clFcct ot (*onnexioii be- 
tween on evidence, vi. 16') 5 , vii. 576. 

Seivice of notice- -alnises to, vii. 249-55. 
Session — eourlof in Scotland — delaj<i in, vii. 
22!ir-3. sham representations, 221-2. Opinions of 
lawyers on, J2jf lOvils not conceded by them, 224. 
Alterations siiice the author wrote, 22 1 7i, 224 n. 
r< vibrations ot causes in, vii. 237 rt. 

Serious tavonrably contrasted with assizes, 
vii. 237 5-8 rt. 

Sex of wit ness — elFect of on testimony, vi. 254. 
Sexual connexions — interest ari'^ing from «s 
affecting the tru8tw'orthiiics« of tcstimoiiy, vii. 577- 
81. iliishand and wile, vii. 577-9. Concubinage, 
679-81. » 

Shall — meaning of the word discussed, vi. 
230 wt 

Sham bail — a fiction of law, vii. 284-5. 

— notices, called distringasses, vii. 221. 

— pecuniary checks on delay, vexat on, and expensa 

vii. 307. * 

— filea — less obnoxious than other ] leas, vii. 267 6. 

— representati' ns in Court of Session, vii. 221-5. 

— writs of error, vil. 21 4-16. 
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Shame as a security fur the trustworthiness 
of testimony, vl 24, 326-7 ^ vii« 370 3-1 Acts often 
whero punishment is Ruppo«ed to act, vi 326*7 More 
impartial in its application tb 

— as the consequence of tc stiuiony— not of itsdf a 
sufficient ground for exclusion, vii 463-3 

Sheen — trial of, noticed, vn 257 n || 
Shopkeeper — evidence ol, to cliaige a cuh* 
tomer, vii 123, 167 

Shop-books as evidence, vii 151 1G7. 

Short-hand — aptitude of for verbatim legis- 
tration, vi 412 n 

wiiter — an official, should be attached to courts, 

vl 414 a Instance in central criminal court, 114 
Siam— the incrcilulity ot the king of, addiiccMl 
in illustration, vn 65 a, 09-100 
Suldoiis — Mrs , noticed, vi 14G a 
Sight — natuieof defects in seii«ie of, vi 250A 
Sigillatioii as .a means of authentication of 
contracts, vi 51 3 3- 16 a 

Signature — proving by extianeous witne^-ses 
instead of questioning the party, vn 44H 

— onomastic and s;^mbolic distinguished, vi 5153 

Silence — equivalent to confession, vn 39 h 
—on examination, as evidenceof delinquet^ y,vii 21-9 
SKnilitiide of hands — evidence ft ora, vii 177- 
79 ^ 

Siricei ity — declai alien or oath of, by a litigant 
founding on makoshilt evidence, vn 162- 1 b 
Sinister — application of the word to motives 
and interests, vi 258 

— Interest, See Iqjei est 

Sittings <uiintcru|>i.e(l on the part of couits 
of justice rccoininonded, vn 371*3 
Situation of a* witness — effect of, on lus tes- 
timony, vi 160-4 

— of an accuse<l person in re<<poct ot motives, mesns 
disposition, cbardctir, and stati%«^, as L\idciice ot 
delinquency, vn 51-62 

Slaves in West Indies — eiioiiiyties whuh 
might l>e exercised against, from exclusion ontliur 
evidence, Vl 8b n. 

Social connexions — niteicst aiising iioin, as 
affecting the trustworthiness of tostinumy, v ii 575-7 
Solemnities — application of to contiacts, 

See Formalities 

— for adrniniHtiation of oath, vi 319-21 
Solicitation ot judges, according to the old 

system m liiaiice, \i d^T)h 
Spain — liinitatjon of tcstiinon) ^n, vn 536 b-1 
Special commibdion for exaimmng witness 
vi 95A * 

— order in equity for admission of evidence, vi 490 

— pleading nature ot, v n tQl 1 A-4 a 

— — abolition ot recommended, \ ii 325-6 Contra Hed 
with the plan of anticipaiive sur\cj, J70/> 

Speciality distinguished frons cncii instant la- 
llty, vl 286 6-7 

Spnitual courts — origin of, vn 294 /> 
Spontaneous or uniiiteri ogated testimony, vi 
458-65 

^ — — in what cases to bfff cceived, vi 158-6% Con- 
ditions, that the statements arc such as if>i^Nc 
bring immediate oppiohiium, and ocn he specifi- 
cally disproved, 459 Instance — one swcaiing, to 
get an annuity, that another is alive, ib Should he 
subject to scrutiny, 459-60 

— — — how to lessen the imperfections of, m 4G0-2 
Division into distinct numbered ai tides, 461 Use 
of the first person, 462 The extent^of persuasion 
distinguished, tb 

abusive applications of in English law, vi 

462 6 Different kinds of, 462-3 Sinister inteiest 
occasions use of, 4G4 

— *8elf-inculpative evidence See Selt-mculpative 
spontaneous 

Spiinoustiess — application of preappointed 
evidence to prevention of, vl 513 6 

— def*larat on of suspicion of, should bo made by im- 
pugnei ot deed, \i 524 


Spuriousness — neglect of formalities, when 
to be considered as evidence of, vi 318-23 See For- 
malities 

— ot a writing— modes ofVroving, vii 181 -3 External 
evidence 181-2 Internal evidence, 183 

Stage effect — neccbbity of allending to, vi 
321 a 

Stai -chamber — method of proceeding before, 
\ 11 456 71, 459 

practice of, a popular argument against self- 

criininative evidence, oi the examination of ciiini- 
nals, yi 317 6, vn 45 > 8 

noticed, vii 291 w, 301 a 

Striikie quoted, vii 325 
State seciets — how fai the pre^sei vation of 
jubtities restriction ot judicial x^ublicity, vi 368 
States of things distinguished from events, 
Vl 217 

Station of an aroused person considered as 
cvidcrue, yii 61-2 Only exculpative, 01 
Stationci —flaw, fuintioiis of, vi 525 7i 
Statistics — utility of pieappoiiited oflieitil 
evidence, oi icgisters to, vi 61-2, 72a 76 6, 77a, 
511 6-12//, 555 6, 562 6-4, 572-3 

— judicial, extent to which thev maybe collected, and 
uses to w hiyi applied, vi 562 6 4 

Statin e, liiiTnan — extenf of us a quei^tioii of 
credibility, vn 87-8 

Statute law — certainty of as contrasted with 
the unceitamty of jurisprudential, vn 206-7,309-1 », 
501 

I>ul1iine«^8 and impel fection of in legaid to evi- 
dence, V 1 1 1‘2 

the Kqiiisitlon o%morc than one w'ltncss en- 
forced by, vii 526 • 

— ot liaiids — examinatifn ot with legaid to wills, vi 
67 /it 542-51 S(e Wills 

Statutes — ainbiguitj in, vn 558 /i 

— authoiitv of cont mined by judges, \n 311 15 

— foigeiv of should he pumshahk, vn 140 6 

~ suhslitution of instiuction in, to regulation as to 
formalities, Vl 524// 

— pnntul copies of, should he of the same authoiity 
with ungmals, vn 1 10 6 

— how to uniciid, v i S37 n 

— foims of conviction in, vn 315// 

— sui plusage of, vi 523 a 

— should be lecoidcd and made public, vi 77-8, 551- 
552 

Stealings See Theft 

— siirnrn iry eonv ictuui'- in certain cases of, vii 504-6 
SteUionatns^ vn 18 b 

Stewait V h>aser — case of, vi 22G n * 
Stones — incieoiic, as illii'itiative ot the 
theorjf of incredibility, vn 100 6-1 a 
Sti mgs of ijm stioii '^ — i onfuMon occasioned by 
putting, yi 3S4 

Stuait (1) nasty — then {•iiriiig the kmg’b t'Vil 
noticed, vn 93// 

Subordinates — advantages to the judge in 
employment of, vi 422 6 

Suboi nation — aln'ost alwavb accompanies 
pel jury on tbo«part of a w itiu ss, v ii 408 

— of perjury — those who lia\e kept up the system of 
athd.i\it-evi donee guilty of, \i 497 

Subpoena — a means b^ winch any man may 
annoy anothei, >1 1016 

— dui es tt cum, vn 105 n 

Subsciiptionb to defiay expense of evidence 
— ad veitisemcnts for recommended, vn 376-7 
SiUistaritivc law — extent to which tint de- 
vices of the technical system are applicable to, vn 
318-9 

distinguished from adjective, vi 7 «. 

improvement of, preferable to weak enforcement, 

vii 260 , 

Succesition — uses of registration for the pur- 
poses of, vi 670-4 See Genealogical fact^i. 
Suggeste/lness — cases in which it may be a 
Bocurity lor evidence, vi 283, 288-9 



TWO VOIiUMBS ON EVIDENCE, 


Ml 


Trust— iniibilitv of the coinmon«>law courtf 

to superintend, tU. 293. 

Trustee and cestuy que friisf ~ commumca* 
tlons between should not b8 excludedrfrpxn evidence, 
vli. 480. 

Trustworthiness of evidence — causes of, vi. 


IS-Sl-dntellectual, 18. Moral (viz. the physical, the 
]^opular, the political, and the religious sanctions,) 

— moral causes of, vi. 18-19, 256-76. See Motives ; 
Banctions. 

securities for, generally stated, vi. 21-8, 282-380. 

Internal enumerated, 2S3. Kxternal enumerated, 
22 a, 284. The securities grouped, 28.'> -6. Punish- 
ment, or the political sanction, 22-d. Bhaine, 24. Ixi- 
terrogation-and counter-interrogation, 21-5. C’oun- 
ter-evidence, 25 Writing, 25-6. Publicity, 26-7. 
Privacy preferable in some cases, 27-8. 

— — securities for — statements of a party exempt from, 
vii. 262-3. See Meniiacity-lioence. 

— securities for — how applied to the extraction of 


evidence, vi. 30-4. 

•— — external securities for. See Cross-examination ; 
Counter Evidence ; Interrogation ; Publicity ; Pu- 
nishment; Sanctions, Shame; Writing. 

internal securities for, vi. 286-91. Particularity, 

286-7« Speciality and circumstantiality, i5. Keool- 
lectedness and unpremoditatedness, 2 h 7-8. Sug- 
gestedness to good— .un suggest edness to bad edect, 
288-9. lnterrogatedne«i», tO. llistiiictitess, tb. Per- 
manence, 289-90. 

— psychological causes of, vi. 247*50. Uses of tho 
inquiry — service of the legislator, 247. Exclusion, 
247-8. The intellectual and moral facilities as con- 
cerned in evidence, 248-9. Wlien mendacity has 
place, 249 a. When verity, ib. When falsehood, tb» 
bias, 249 5-50 a. 

— — false securities for, vi. 28r30. Oaths, 28-9. Ex- 
clusions, 29-30. See Oath ; lixclusioii. 

intellectual causes of, vi 250 6. Deception con- 
fined to the judgment, 250-1. Illustrations, 251. In- 
sanity, 251 b. Failure of memory, ?57 \ ivacity of 
tho conception as distinct from (M)rrectness, 251-2. 
Vivacity dependent on impo?«anee, 251 a. Err<»- 
neous and dubious recollection, 252 Kofrc^hing 
tho memory, 253. Inapt itudo of e.vpresbioii, 253-4. 
Timidity, 254. Imagination, 255-G. Object of the 
analysis, 256 5. 

— — constituted of correctness and completeness, vi. 
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scale of, vi. 167-8. In English law, 175. 

compared with probative force, \ i 17 n * 

— how to be estimated and hccurc<i, in otlicial evi- 
dence, or registers, vi. 72-6, 659-01, 

— and untrust worthiness as attributes compared with 
credibility and Incredibility, vii. 77 n, 

— and untrustworthiness with regard to official evi- 
dence, \i. 556-61 . Impartiality and rcsponsibiiiy, 556 
Responsibility must be burtlieiisorao, 557. Danger- 
ous irresponsibility of public boardjf^ 557-8. Rules 
for estimating and securing trustwprthincss, 559-61. 

Truth. See Trustworthiness. i 


— departure from. Str Falsehood. 

of an unreasonable proposition— when assumed in 
the use of language, vi. 210a. 

— our belief that men speak the, founded on experi- 
ence, vi. 242. 

— human testimony gencrallyconformable to, vi. 247a. 

— love of cast] favourable to, vi. 262. 

— dependance of all mankin4 regard for in others, 

vi. 264. See Banctions. 

— publicity a means of enforcing on witnesses, vi. 358. 

— all men inclined to, if they have no motive to the 
contrary, vi. 401. 

— the interests which bind a witness to the observance 
of, vii. 569. 

Turkish vessel — anecdote of the master of, 

vli. 94 

Twelve tables — laws of, vii. 251 a. 

Tyranny of the administration of the law in 

£nglaad, vl. 150. 


Udall— trial of, noticed, vii. 460 a. 

Ulterior safeguardsagainstthein^onvenlencies 
that may arise from dispensingwith the exclusionary 
rulea. vii. 59S-7. 

Unanimity — forced, of juries, vi, 273, 274-5. 
VoL. VII. 


Uncertainty of the la^^ vi. 

interest of lawyers ib, vli. 906>7i 31(X 

theaystempf nulllf|oanon,3565 ~ 
the'Vmihlon trade, 315>1S. 


55i.a 


Undisguised e^cclusions, vi. 110-13. 
Uninterrogated testimony, vL 458-65. 


Sw 


Spontaneous. 

United States — affidavit evidence abolished 


in the admiralty courts of, vi. 41 ti. 

University oaths, vi. 29 a ; illustrative of the 
feebleness of tho religious sanction, 274. 

Unoriginal evidence, vi. 57. Modifications of, 

vi. 59. 

in general, vii. 129-32. Divided into cases where 

persons the media, and cases where signs, l29-Mo 
Trustworthiness decreasing with increase of media» 
131 . Modifications enumerated, t5. 


LTnpopular tribunals — the practice of, used as 
an excuse for the exclusion of self-criminative evi- 
dence, vii. 455-8. 

Unpreappointed evidence — difference of from 

preappointed, vl. 68-71. 

Unpremcditatediicss, a security for evidence, 

vi '283, 287-8. 

Unsuggestedness — a security for evidence^ vL 

283, 288-9v 

Untrustworthiness — wherein it consists, vi. 

15 91 r. 

— ill testimony— interest in general considered as a 
ground of, Vli. 567-73. 

^^ecunlary interest as a ground of, vli, 573-5. 

interest derived from social connexions as a 

ground of, vii 675-7. 

interest derived from the sc ^ual connexions a# 

a ground of, vii. 577-81. • * 

interest derived from connexion with the suit* 

as a ground of, vii. 581-4. 

improbity as a grounchof, vii. 585-91. See Im- 
probity. 

— in transcripts— sources of, vii. 141-3. 

— of tho evidence bn wliicii facts disoonformable to 
the course of nature have been supported, vii. 105*6. 

— causes, effort, ike, of. See Trustworthiness. 

Unwilling witness — cross-examination of on 

the side on which he is called, vi. 244 5, 381 note ly 
402-3. 

Unwritten evidence — precedence given to, 

over written, by lawyers, vi, 143-5. 

— law, vl. 65 b. See Common Law ; Judge-made 
Law. ^ 

Urbanity — falsehoods of, vi. 267 b. 

Utility, as affording the only test of moral 

ri^ht and wronf^, vi. 238 5. 

— extent to wlilch reasons are grounded on in legis- 
•dati\c argumentation, vii. 481 5, 485 5. 

— rejeefion of the term by lawyers, vli. 310 n 

— professed to be followed Jii Roman law, vi. 492 n. 


Vacations, long — evil effects of, vii. 241-5. 

Vagrancy — statrtory evidence of, vii. 558 n. 

Vane — Sir Harry, bill of exceptions refused 

to, vLf419a. 

Vaux’u. W altham;» case of, vi. 455 6. 

Venice — secrecy of legislative proceedings iiit 

vi. 7p.'‘ 

“Veracity — dependence of on motives, vl 
258 5. Any motive may serve as a cause of, 2M-60« 
—crimes that may render that of a witness quas* 
tionable, vii. 60 5-1 a. 

Verbal contradictions distinguished from im- 

possible facts, vii. 79. 

— evidence exoiuded In the proof of certain oontnMltS» 
vi. 128-34. See Exclusion. 

See Oral. 

Verdict of jury — influenced by judge's 

vi 418 a. ' 

foroed unanimity in, vi. 273-6, 314. 

In crimStial cases---not admitted as evidMOi 

civil, vU. 170, 

Verification to transcript^ wfaat aut|uilllijl4|H 

lion to original, viL 141 a. 



atONfEBAL n»>EX TO TQE 
of; fl. 5t49 a, 

^«a « fbttnd> d Gilbert, t 1. 184b. 

'y<m8rian~.mihu:ulott8\:fires attributed to, 

Tll.Ma. 

Texation. See Collateral Evils. 

■Usisd gronod for exclueion of eTi> 

ofi evldeiioe on the ground of considered, 
iws^ptt\>Je[Sb^'^* ®*®*^®*^®“* which it is 

"~a> a ground of Mclnsion of CTidance— arrange* 
meats of BnglMi law connected wuh, vii 252-3 
->• mmlg arlsiiig from Uie tendency of the testimony 
to imp^ m obligation, how tar ground of ezolu- 
aten, va 847-40. 

— by aclf*incul|>atlon — avoidance of no good ground 
for escluding testimony, vt lOb-9, vii 441-4 Enu- 
merattoQ of the sorts improperly so excluded, 444-5 
— to Ju^, how Ibr ground ot exclmion, vii 350-2 
•^ ead danger of deception united — view of the cases 
In which evidence has been improperly excluded on 
the ground ot,vlt 4SI7etieq (viz UooklX FartV ) 

Vibration of causes ftom court to couit. vii 
m-9. 

Vice — the English system of judicature, a 
school of, vii 339 b. 

Vices introduced into the technical system by 

the fbe-gathenng pHnciple, vii 214-29ir See Fee- 


ioyr— Summary, of the topics that might be 

m^eirted to be handled In a work on evidence, vi. 

Viner— -Charles, noticed, vii 458 a 

Violation of reputation — how far danger of, 

Juetifles restriction of Judioia’ pnbhcity, vi 364-7 

Vitiatioir— 'rules fbr preventing and discover- 

ing in records, vl. 74-5 

Vivacity of a conception, as distinct from its 

correctness, vi 251 6-2 a. 

Viva voce te«timony. See Oral. 

Voiding contracts for want of formalities, vi. 

517*25 ^ See FomutUties 

Voire dire— -examination on, vii.*'404. 

Voltaire quoted, vi. 253 n. 

Voluntary distinguished from involuntary evi- 

dence^ vi 2186. 

Wager— shows that persuasion admits of de- 

grees, vi 2235. 

— might be mede the means of vezatiouvly exposing 

secrets, were there no restriction on enforcement of 
evidence, vii* 348 o 

— witness not excluded by laying, on the cause, vii 
403 6-4a 

— fictitious, for the purpose of obtsimng decision on 
point of fact, vL 6 », 489,'* 

— of Law— nature of the proceeding, vl 2866 , vii 70, 
549*61, 

— — abolished, vi 381 note 3, 4G2 , vii 70 n t 

War — sinister interests in the continuance of, 

vl. 41 1 », 78n, 496-7 

— civil, among the most mlsohievous of offenc‘*s, vii 
116a. 

“ War in Disguise” — reference to a pam- 

jj^et so named, ii. 496-7 

Warnings to prevent under and over vaiiua- 

4lon of elrcwmstantlal evldenoe, vii o? 6 

Warrant— criminal, circumatuices in which 
granted, vi. 471 6 

I— of attorney, vi. 480-1. 

— ftom n^tor In Choaeeiy-impoaltion of fees by 

Ww^dkl— Lord, case of, vii. 4^ a*. 

Wealth, as disprobative of fraudulent of- 

mlTersility of the desire for, idi. 54 6. 

Wcdmw<>od*-*.copyiiig machine qf, vi. 576 a. 

Wdupiing of evidence— code of instructions 


^e^t of cireumstantial evidence. 

deratione as to, vii. 664. 

Welsh circuits— delays in, vii. 220^1. 
Whetford — case of cited, vii, 481 b. 

Why — meaning of the adverb, vi. 237 a f. 
Wife — examination of, on alienating land 
with cononrrence of her husband, vl. 370 6. 

— evidence of, not taken in prosecution for bigamy, 
Vila 483 tla 

influence whieh the position of, in relation to her 
husband. 

— and husi 


mav have on testimony, vii. 677-81. 
land— the exclusion of the testimony of, 
in regard to each otiier, considered, vn. 4^-6 See 
Husband 

Wilkes — outlawry of, noticed, vil. 254 n. 

— charge of idtering the record in the case of, vii 260. 
Will — the powei of, over opinion, vii. 108 

— connexion of with mendacity and verity, vi 249 
Wills or Testaments — description ol promuU 

gation paper in case of, vi 67 

— compnsablfi under the term contract, vi 62 n 
effect of nmlifi cation of for want of formalities, vi 
65a 

— nature of the documents called, vi 66-7, 508 a 

Wills — formalities of, vi 530-51 ; 

utility of. vi 630-2 Points of difference from 

other deeds 531 Reasons why there should be no 
dlsqualiflcation to make will on deathbed, ii31-2e 

mibchiei^ of peremptory formalitlei in the 

case ot, Vl 532-5 Give facilities to force and fraud, 
from the ease with which formalities may be inter- 
fered with, 532 Absurdity of one sort ot formality 
for real, another for personal property, 533 Altera- 
tion in the law, 533 n* Genuine wills often infor- 
mal, spurious ones made formal, 534 Frustration 
of fair will more mischievous than giving effect to 
spurious, 534-5 

— use of autography m, and recommendations in 

relation to it, Vl 535-7 

attestation, vi 537-41 Use of two witnesses 

as an impediment to forgery, 638-9 Absurdity of 
excluding evidence of witnesses merely percipient, 
^ 539-40 How far it should be requisite that tne at- 
testation should be simultaneous, 6404 

in ^ills of neceosity as distinguished from 

regular, Vl 541-2 Enumeration of circumstamces 
which may explain absence of formalities, tb 

aberrations of English law in regard to, and 

examination of statute ot frauds, vi 542-5 Facti- 
tious distinctions between real and personal, 543-5 
Nulliflration instead of suspicion 546 Examination 
of the rules as to nuncupative, 546-7 n Witnesses 
excluded on score of interest, 547 Recourse to the 
removal of legatee's interest, 548 Opens a door to 
forgery, 648-9 Erroneous nomenclature, delivery, 
publication, execution, 549-51 

— lost-— the sort of deed to which an act of recogmtion 
peculiarly applies, vi 516 nf 

William the Conqueror noticed, vii. 1966 
William II L, opinion of the character of, vii 
5275 

Act of Parliament of, against treason, made for 

the protection of the traitors of lus reign, vit 5275 8 

Wilbon — Robert, case of cited, vii 55 6 . 
Wisdom of our ancestors, vii 90, 5986. 
Witchcraft — laws vn 101 n* 

— confessions of cited as instances of false confes- 
sion, vil. 87 5 

— Hale's condemning for, vii 97 a 

— the state of Intellect in which it was believed, vii 101 
Witness — absence of, how far a ground for 
delay, vil. 356-62 

— absence of at trial— effect of in practice, vii 361. 

— absent— writing necessary to existenee of evidence 
from, vi 3286. 

— affidavit. See Affidavit. 

—Mm^tency and credibility of) the terms discussed, 

—credibility and incredibility considered as attributes 
dlvii Tlnn 

— deposing and percipient, vi. 2196. 

— exclusion of luvidenee of. See Exclusion. 

— extraction of evidence from* See Extractloni 


— form of sweairing in trial 

— form of swearing in Seof* 


^,vi.323. 
viL 423-4 n. 
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Witness -.improbity of as a ground of un- 

trustworthiness, vli. 685-91. 

— Inconvenience, trouble, &e* to— how Ur a suitable 
ground for the exclusion evidence. See Vexation, 
the various grounds of untrustworthiness in. See 
Untrustworthiness. 

— effect of an interest in the suit on the testimony of, 
vii. 581-4. 

leading a, vi. 393. See Suggestive Interrogation. 
mala fide — impossible to keep from mendacious in- 
vention from the moment of his expecting to be 
called on, vi. 447. 

— ^erc^ient distinguished from deposing, vi. 15n * ; 

— publicity a means of keeping to the truth, vi. 358. 
quality and condition of,— effect of on probative 

force, vi. 221. 

— re-examination of, vi. 451-8. See He-examination. 

— restoratives to competency of, \ll. 433-40. See Re- 
storatives. 

— rules for producing evidence for or against the 
character of, vii. 60. 

— scientific— attestation of handwriting by, vii. 177. 

— situation of as affecting his evidence, yi. 160-4. 

— veracious— natural course of conduT't of, vi 448. 

— > means of knowing whether his deposition coincides 

with previous statements, vi. 90 /i. 

— vexation and inconvenience attending the attesta- 
tion of, vi. 93, 93. 

— special commission to examine, vi. 95 5. 

— the theory, that one nust not discr ..dit his own, vi. 
117A‘lSrt. 

— impossibility of making line oi demarkatioii be- 
tween species and siiecies of, vi. 173. 

— strength of perauablon of (if genuine) will measure 
that of judge, vi, 224 a. 

— elements by w'hich the strength of persuasion of 
may be aifeoted, vi. 224. 

— application of a scale of p'^rsuasion to, \l, 225. 

— dinerence between ttfcct of distinct and dubious 
testimony of, vi. 227 o»-8a. 

— how' conscious of dilTercncos in extent of his own 
persuasion, vi. 232-3 

— mendacity, verity, and falsehood in, respectively 
' defined, vi. 249. 

— efieot of refreshing the memory ol, vi 2.*)‘2. 

— and party— false distinction created between in 
some cases, vi. 281 n. 

— ditliculty of extorting truth from, w’hcn unwilling, 
^ vi. 341 n. 

r application of friendly and hostile interrogation to, 
yi. 347-9. 

i)revexition of mendacity-serving information to, 
Justifies restriction of j»ublicity, vi. 361 6-2. 
questioned for purpose of discrediting him, vi. 400- 
406. See Discreditive Interrogation. 

— means for his testing the accuracy of the minutes 
of his evidence, vi. 416-17. 

— presumption of law that bo will perjure himself for 
the side on which he is called, vi 396. 

— crimes tliat may have a tendency render veracity 

of questionable, vii. 60 6-1 a. 

— how far apparently supernatural facts to bo be- 
lieved on testimony of, vii. lOG a. 

— strength of iinpro<ision on, depends on state of 
'mind during the incident, ^li. 139 a. 

- how far \exatioii arising Irorn the nature of his 
testimony is ground for exclusion, \ ii 347-50. 

Witnesses — examination of, vi. 30-4. See 

Extraction. 

— alibi — proposal for their g accompanied by tes- 

timonies to character, vii. il3a. 
attesting, to deeds — use of, vi, 516 6, 525-6. 

^ — infamy of, makes their hands provoahle, vii. 190. 
— — absurdity of excluding merely percipient, \i. 
539-40. 

— to wills, vi, 537-41 . Alteration of the law’, .533 n*'. 
Use of two, an impediment to perjury by rendering 
an accomplice necessary, 538. 

*— non attesting, excluded tor authentication of writs, 
vii. 190 2. 

auth^Ucation of deeds by, vii. 176 6-7 a. 

•- browmeating of, vi. 338 a, 406-8. Retaliation by 
them, 408 n. 

~ cross-examination of. See Cross-examination. 

— » exclusion of evidence how occasioned by uncom 
pensated vexation to, vi. 95. 

— exclusion by limitation put on the ntmber of, vii. 
6dl-7« Limitation. 

exclusion of evidence for want of a particular num- 
ber oi, viL 520-3L See Multiplicity. 




Witnesiea not allowed to bear evidence to a 
oontraot except through a certain written form, yi» 
70k. . » 

— distinction between willing and unwilling in Eng- 
lish law, considered, vi. 162-3 n. 

— number of— effect of on probative force, vi. 221 5. 

— should be allowed to iii^rrogate rartica and wit- 
nesses in a cause, vi. 336, 339-41 . Entitled to attend 
to their own collateral interest, 339; To defend 
their character, 339-40. Admisbion should be com- 
mitted to discretion of judge, 340. Objections on 
ground of sinister interest answered, t6. On grounds 
of tutelary Interest, 341. 

— partiality of to the party by whom they are called. 
\i. 3t6n. 

— how iar their affections or partialities can bo cal- 
culated upon, vi. 346-7. 

— that they might enter Into a confederacy, employed 
as an argument against publicity, vi. ;i57 6 8 a. 

— that fear of displeasure of party might operate on 
them, used as an argument against publicity, vi 358. 

— seclusion of, when expedient, vi. 362 a. 

— how far it is justifiable to seclude to prevent tam- 
pering, vi. 450 6-1. 

— difficulty of their conspiring together increased by 
their number, vii. 74 6. 

— exclusion of parties us, vii 226-33. See Parties. 

— illustration of tiie expense that may be occasioned 
by producing, vii. 356 n. 

— propospi to collect their names and designations by 

aiiticipativc survey, vii. 3" / a. , 

— list of excluded and emitted in c'^rfL'sponding 
cases in criminal practice, vii. ,405 »• 

— view of the cases in wiiich certain parties aro ex- 
empt from being against others, vii. 473^6 

— two sets of, bearing contrary testimony e.\emplix 
fied, \ii. 621 a. 

— te.stirnony of should bo judged of by weight, not 
nuinlier, vii. 521. 

— the requisition of two, by Roman and iif some cases 
English law’, considered, vii. 525-31. 

— too great a number of, an evil, vll. 531. 

— secrecy of examination ^ f, according to the Roman 
system, vll. 510-2. 

Words — dilbc’-’ty of separating from real en- 

titles, vl. 237 a. 

— employed in evidence — Importance of certainty as 

to, vi. 290. ^ ^ ^ 

— questions concerning the import of, confounded 
with facts, in reasimlngs on impossibility, vii, 79-82. 

— coining of, defended, vii. 130 a, 

— purport of, precariousness of testimony to, vii. 136 a. 
Workman and employer — etFect of the rela- 
tionship between on evidence, vll. 675 6-6 a. 

Writs distinguished from unpreappointed evi 
donee in being anterior, and nearer in date to the 
facts they testify, vi. 68-9. 

— authentication of, vii. 176-80. 

— of error— sham, as a source of delay, &c., vii, 214-6. 

— formalities of. See Formalities. 

Writer of a contract — name and description 

of, siiould be embodied pi it, vl. 525^. 

W/itinp — its value as an assistant to the arts 

and sciences, vl. 285 6-6 a. 

— as a security for the trustw’orthiness of testimony, 
vi 2.5-6,327-32. Dlstinctnes.s, ,328. Use for purpose 
of recollection, i6. For permanence, t6. Necessary 
to qxisteiicc of evidence in case of absent witness, 
i6. Simple causey may proceed without, 329. Hut 
unless in the jjteiieral case the grounds of decision 
werC;known, judges would be despots, ib. RocHstra- 
tlon of Judicial proceedings proposed, 830. Disad- 
vantages writing Is liable to, 26. enable of abuse 
— increase of irrelevant matter, time formendaoioua 
invention and information, collateral evils of delay, 


8cc. 331-2. 

- in what contracts it ought to be required, vl, M5. 

- exclusion of evidence of contracts not committed 
to, vi. 132-4. See Exclusion. 

- exclusion #f evidence by prescribing a particular 
form fop, vi. 132-4. 

- nullification of informal when superadded to for- 
mal, vi. 134-5. . „ ^ 

- autograph, advantages of, especially for wills, 

535 7 

tVritincs- iw machines for multipilication of. vi 


676-7 w 

cases and conditions on which transcripts of tfsp 
be received, vii. 1 13-p. See Transcripts. 
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Written ddcnment.' See Script/ 

■«#vldeiuM. EpItMlaim; Fr«App 9 iated, 
pod iw«ri^U9 eiii^ee eoutptred, vt 71. 

^«videno»~pfe<>edmHi« of over unwrittoot ti, M8-«. 

■Mb.'oompwed witl^ ora]» vt 170>1. •Mo^e hulue to 
.«7«»ioa, vfi. 29^ 

>-o>^kBS UaJble to iaconectness of ozpros&ion th«i 
Ofulf yl< 26464* 

nature of autbentlcation with regard to, vli 
174 M, 

•>• ~.modee of aaibentieatlon in case ol^ vii 176>8I 
modes of deauthentication in case of, to 181 >3. 

*m — suMectlon of to the docimastic process, vt. 172^ 

•M easaafly»«Tidence S>ee Casually written 

•- crinunatlve evidence-eftect of possession of, con- 
sidered, rii. 12A-18 

— ex-parte preappointed evidence, vii 126-7 

— extndudically. See Kxtrajudicially-wnttcn 

— official, and casually written evidence— modes of 
witlientiGation.in case of, vii 180-1. 
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JjfTrlfetffi) Trwgnppote6 evldenee»' truisinitted 

through oral, vl. 181-%* 

— ^i^^esed— oral evldieim trannoitted through, rtt. 

— supposed evidence, tMmsmitted through written, 
or transcriptitions, TO 139-62.' 

— pleadings consider^ vli. 870-9. See Pleading. 
Wyat's Practical Register quoted, vi. 490. 
Wrongs — ^not likely to be the subject ot pre* 

appointed evidence, vi. 608 <*■ 

York — Duke of, allusion to the proceedings 
against m House of Commons, vi 43 n *. 
Yorkshire — register in, an example of pre- 
appomted transcriptitions evidence, vi. 6086, 676 ». 


tixaBOTTPrn aun triuted bt stevpkson ahd co* 
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